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ARGUED AND DETERMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



SHEPARD V. TULARE IRR. DIST. 

(Circuit C!ourt, S. D. Califoraia. April 24, 1899.) 

No. 859. 

1. JURISDICTION OP FEDERAL CoURTS — EXISTENCE OF DIFFERENT ReMEDT IN 

SïATB Courts. 

The fact that an original action for a maiiclamus will lie in tlie courts 
of the State agg.inst a municipal corporation or its officers to compel the 
payaient of bonds issued by the corporation or the levy of a tax for their 
payment does not deprive the holder of sueh bonds of the right to main- 
tain an action to recover judgment thereon in a fédéral court, where the 
requisite diversity of citizenship exists; a judgment being a necessary 
preliminary to the issuanee of a writ of mandamus by such court, whicli 
only grants It in aid of an existing jurisdiction, and not as an original 
remedy. 
S. Municipal Bonds— Actions on. 

An action in a fédéral court against a municipal corporation to recover 
judgment on its bonds is not defeated by the fact that the bonds are pay- 
able only ont of a spécial fund required to be created by the corporation, 
and which it has failed to provide, as if it be conceded that its primary 
liabillty is upon the contract to create the fund, and not upon the bonds, 
that obligation can only be enforced by mandamus, to which a judgment 
is a necessary prerequisite lu a fédéral court. 

3. Irrigation DmTRiCT — Action on Coupons — Demand. 

Where an irrigation district organized under the Wright act of Cali- 
fornia fSt. Cal. 1887, p. 29 et seq.) has issued bonds, the coupons attached 
to which are payable under the law, and by their express terms, at the 
office of the treasurer of the district, on a failure to pay such coupons 
on présentation to the treasurer the holder is not required before bringing 
suit thereon to make a demand on the^treasurer of the county in which 
the office of the directors is situated, amiough on the failure of the treas- 
urer of the district to perform his duties in connection with the collection 
of the tax levied for the payment of the coupons such duties, under the 
law, devolve on the county treasurer. 

4. Municipal Bonds— Actions on. 

It is no défense to an action against a municipal corporation on its 
bonds that, if judgment should be obtained, no writ of mandate could be 
issued under the law to enforce its collection. Such question can only be 
considered after a judgment has been obtained. 

94 F.— 1 
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5. SAME— BONA FiDE HOLDERS — EfFECT OF ReCITAIjS. 

In an action, on municipal bonds, wliere the plaintiff allèges that lie is a 
bona flde holder, and the bonds recite thelr issuance in conformity to law, 
it Is not necessary that the tacts showlng the regularlty and legality of 
their issuance should be alleged in the complaint. 

On Demurrer to Complaint. 

S. P. Leib, for plaintiff. 

Calvin L. Eussell, for défendant. 

WELLBORN, District Judge. Plaintiff, who is a citizen and rési- 
dent of the State of Michigan, sues to récOver upon interest coupons 
issued by the défendant, an irrigation district created under a statute 
of the State of California, known as the" "Wright Irrigation Act." 
The plaintiff allèges the due organization of said district, the issu- 
ance of the bonds to which said coupons were attached, and that the 
plaintiff is a bona fide holder thereof. Défendant has interposed a 
demurrer to the complaint, on the various grounds hereinaf ter noticed, 
and the présent hearing is on said demurrer. Said act (St. Cal. 1887, 
p. 29 et seq.) contains, among others, the foUowing provisions relating 
to bonds: 

"Sec. 15. For the purpose of constructing necessary irrigating canals and 
Works, and acquirlng the necessary property and ' rights theref or, and other- 
wise carrylng out the provisions of this act, the board of directors of any such 
district must, as soon after such district has l3e«n organized as may be prac- 
tlcable, and whenever thereafter the construction fund ha* been exhausted by 
expenditures herein authorized therefrom, and the board deem it necessary or 
expédient to raise additional money for said purposes, estimate and détermine 
the amount of money necessary to be raised, and shall immediately thereafter 
call a spécial élection, at which shall be submitted to the eleetors of such 
•district possessing the qualifications preseribed by thls act the question 
whether or not the bonds of said district in the amount as determined shall 
be issued. Notice of such élection must be given by posting notices In three 
public places in each élection precinct in said district for at least twenty 
days, and also by publication of such notice in some newspaper published in 
the county where the office of the board of directors of such district is re- 
quired to be kept, once a week for at least three successive weeks. Such no- 
tices must specify the tlme of holding the élection, the amount of bonds pro- 
posed to be issued; and said élection must be held and the resuit thereof 
determined and declared in ail respects as hearly as practicable in conform- 
ity with the provisions of this act governing the élection of offlcers; provided, 
that no informalities in conducting such an élection shall ir^validate the same, 
if the élection shall hâve been otherwise falrly conducted. At such élection 
the ballots shall contaJn the words 'Bonds— Yes,' or 'Bonds— No,' or words 
équivalent thereto. If a majority of the votes cast are 'Bonds— Yes,' the 
board of directors shall cause bonds in said amount to be Issued; if a 
majority of the votes cast at any bond élection are 'Bonds— No,' the resuit of 
such élection shall be so declared and entered of record. * * * The prin- 
cipal and interest shall be payabft at the place designated therein. * * *" 

"Sec. 17. Said bonds, and the interest thereon, shall be paid by revenue de- 
rived from an annual assessment upon the real property of the district; and 
ail the real property in the district shall be and remain Uable to be assessed 
for such payments as hereinafter provided. 

"Sec. 18. The assessor must, between the first Monday In March and the 
first Monday in June, In each year, assess ail real property In the district, to 
the persons who own, claim, hâve the possession, or control thereof, at its 
full cash value. * * *" 

"Sec. 22. The board of directors shall tnen levy an assessment sufflcient to 
raise the annual Interest on the outstanding bonds, and at the expiration of 
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ten years after the issuing of boiids, of any issue must increase saifl assess- 
ment to an amount sutRcient to raise a sum siifficient to pay the principal of . 
the outstanding bonds as they mature. The seeretary of the board must 
compute and enter in a separate column of the assessment book the respective 
sums, in dollars and cents, to be paid as an assessment on the property there- 
in enumerated. When eolleeted, the assessment shall be paid into the district 
treasury and shaJl constitute a spécial fund, to be called the 'Bond Fund ot 
— — Irrigation District.' In case of the neglect or refusai of the board of 
dlrectors to cause such assessment and levy to be made as in this act pro- 
vided, then the assessment of property made by the county assessor and the 
State board of equalization shall be adopted, and shall be the basis of assess- 
ments for the district, and the board of supervisors of the county in which 
the office of the board of directors is situated shall cause an assessment roll 
for said district to be prepared, and shall make the levy required by this act, 
in the same manner and with like efCect as if the same had been made by 
said board of directors, and ail expenses incident thereto shall be borne by 
such district. In case of the neglect or refusai of the eolleetor or treasurer 
of the district to perform the duties imposed by law, then the tax eolleetor and 
treasurer of the county in which the office of the board of directors is situated 
must, respectively, perform such duties, and shall be aceountable therefor 
upon their officiai bonds as in other cases. 

"Sec. 23. The assessment upon reaJ property is a lien agalnst the property 
assessed, from and after the iirst Monday in March for any year; and such 
lien is not removed until the assessments are paid or the property sold for 
the payment thereof." 

Sections 24 to 33, inclusive, provide for the collection of assess- 
ments by the eolleetor of the district, and for the payment over to the 
treasurer of the district of ail moneys so eolleeted. In section 34 
occurs the following provision : 

"Upon the présentation of the coupons due to the treasurer, he shall pay 
the same from said bond fund." 

Défendant contends that ail the ofScers of said district, except as 
othervi'ise alleged in the complaint, are presumed to hâve regularly 
performed their duties, — citing Code Civ. Proc. Cal. § 1903, subd. 15; 
and that, inasmuch as the only dereliction of duty chargea in said 
complaint is against the treasurer, it must be assumed that the requis- 
ite assessments to pay the coupons sued on hâve been eolleeted and 
placed in his hands for that purpose, and therefore that plaintiff has 
an adéquate remedy by mandamus against the treasurer, available 
in the state courts, and, because of such remedy, cannot resort to an 
ordinary common-law action in the fédéral courts. This contention 
is fully met by the considérations that in the fédéral courts mandamus 
will not issue as an original, independent proceeding, but only in the 
exercise of a jurisdiction already acquired (Bath Co. v. Amy, 13 Wall. 
244; Greene Co. v. Daniel, 102 U. S. 187; Davenport v. Dodge Co., 
105 U. S. 237; Town of Queensbury v. Culver, 19 Wall. 83; Heine v. 
Commission ers, Id. 655; Waite v. City of Santa Cruz, 89 Fed. 619), 
and the présent action is to be regarded as one to establish the va- 
lidity and amount of plaintiff's debt (2 Dill. Mun. Corp. § 856), — an 
initiatory step to mandamus. 

The case of Waite v. City of Santa Cruz, supra, cannot be dis- 
tinguished from the caee at bar, since the law providing for the pay- 
ment of the bonds involved in the former case (St. Cal. 1893, p. 59) 
is the same in principle as section 17 of the Wright act, hereinbefore 
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quoted; in other words, the bonds in both cases are payable eut of 
spécial f unds. 

In Heine v. Commissioners, supra, tte suprême court of the United 
States saye : 

"The question thus presented by the présent case Is not a new one in this 
court. It has been decided In numerous cases, founded on the refusai to pay 
corporation bonds, that the appropriate proceeding was to sue at law, and by 
a judgment of the court establish the validlty of the claim and the amount 
due, and by the return of an ordinary exécution ascertain that no property 
of the corporation could be found liable to such exécution and sufflcient to 
satisfy the judgment. Then, if the corporation had authority to levy and col- 
lect taxes for the payment of that debt, a mandamus would issue to compel 
them to raise by taxation the amount necessary to satisfy the debt." 

In Grreene Co. v. Daniel, supra, the same high authority speaks as 
follows: 

"In the State courts, under the rule as stated in Shinbone v. Randolph Co., 
56 Ala. 183, and other cases, a mandamus would lie, without reduclng the 
coupons to judgment, to compel the commlssioner's court to levy and collect 
the taxes necessary to pay what was due. ïhe rule is différent, however, in 
the courts of the United States, where such a writ can only be granted in aid 
of an existing jurisdiction. Therç' a judgment at law on the coupons is nec- 
essary to support such a w^rit. The mandamus is in the nature of an exécu- 
tion to carry the judgment into efCeet. Bath Co. v. Amy, 13 Wall. 244; Gra- 
ham V. Norton, 15 Wall. 427. A suit, therefore, to get judgment on the bonds 
or coupons is part of the necessary machinery which the courts of the United 
States must use in enforcing the claim, and the jurisdiction of those courts 
is not oustéd simply because in the courts of the state a remedy may be 
afforded in another way." 

To hold that, because mandamus is available in the flrst instance 
in the state court, but not in the fédéral court, therefore plaintiff 
must sue in the former, would be to hold, in effect, that fédéral juris- 
diction can be ousted by state law, which we know is h'^*^ the case. 
Lincoln Co. v. Luning, 133 U. S. 529, 10 Sup. Ct. 363; Hyde v. Stone, 
20 How. 175; Suvdam v. Broadnax, 14 Pet. 67; Bank v. Vaiden, 18 
How. 503; Keagan v. Trust Co., 154 U. S. 420, 14 Sup. Ct. 1062. 

In Hyde v. Stone, 20 How. 175, the court says : 

"But this court has repeatedly decided that the jurisdiction of the courts 
of the United States over controversies between citizens of différent States can- 
not be impaired by the laws of the states which prescrlbe the mode of redress 
in their courts, or which regulate the distribution of their judicial power. In 
many cases state laws form a rule of décision for the courts of the United 
States, and the forms of proceeding in thèse courts hâve been assimilated to 
those of the states, either by législative enaetnient or by their own rules. But 
the courts of the United States are bound to proceed to judgment, and to 
aft'ord redress to suitors before them, ta. every case to whicli their jurisdiction 
extends. They cannot abdicate their authority oc duty in any case in favor 
of another jurisdiction. Suydam v. Broadnax, 14 Pet 67; BanU v. Vaiden, 
18 How. 503." 

Défendant also reaches the conclusion that mandamus is plaintifPs 
sole renledy by another Une of reasoning, namely, that defendant's 
obligation is not a gênerai obligation to pay, but only a spécial obli- 
gation to levy, collect, and disburse the annual assessments provided 
for in the foregoing sections of the Wright act, and therefore a com- 
mon-law judgment, with the ordinary writ of exécution, would sub- 
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ject the défendant to a more burdensome liability than its contract 
imposes. This argument, whatever may be the character or scope of 
défendant'» obligation, is fully answered by what I hâve just said 
as to the fédéral procédure on mandamus, and the further consideria- 
tion that a judgment, if obtained in the présent action, will not en- 
large or change said obligation, so far as concerns the fund ont of 
which it is payable. U. S. t. Maçon Co., 99 U. S. 592; Higgins v. 
Water Co., 118 Cal. 554, 45 Pac. 824, and 50 Pac. 670; Buck t. City 
of Eurêka, 119 Cal. 46, 50 Pac. 1065. 

Another contention of défendant, kindred to those already noticed, 
is that the coupons sued on are payable eut of a spécial fund, and 
that the complaint is bad because of its failure to allège that there is 
money in that fund suflBcient to pay said coupons, — citing, among 
others, the case of Travelers' Ins. Co. v. City of Denver (Colo. Sup.) 
18 Pac. 558. The prineiple of that Case, doubtless, is that the prima ry 
obligation of the city was to create a fund, and therefore, unless the 
fund was in existence, plaintiff had no remedy except to compel the 
offlcers of the corporation to perform their duties and create the fund. 
The court says : 

"The city having contractée! to take certain steps to create a proper fund 
for the payment of the eost of constructing the sewer, and a party coutraot- 
ing to do the work having eontracted that payment therefor should be made 
eut of the fund so to be created, it is évident that the city is not liable, in an 
action upon warrants drawn on that fund, vvithout a showing that there is 
money in the fund to pay the same. The primary liability of the city is upoh 
its contract to create a fund. Bill v. City of Denver, 29 Fed. 344." 

In the last-named case defendant's contention is stated thus: 

"It is insisted, on the part of the city, that its sole liability was the mail- 
ing of an assessment and levy upon this sewer district, and that, if it has 
failed to discharge that duty, the plaintifPs sole remedy is by mandamus pro- 
ceedings to compel it to proceed therewith." 

If it be conceded, which, however, I do not décide, that the last 
sentence above quoted from Travelers' Ins. Co. v. City of Denver, 
namely, "The primary liability of the city is upon its contract to cre- 
ate a fund," aptly characterizes the liability of the défendant herein, 
still the doctrine of that case, applicable where mandamus issues as 
an original, independent proceeding, cannot defeat the présent ac- 
tion, for the reason already stated that, under fédéral practice, said 
action is prerequisite to a writ of mandate. 

Défendant further contends that the cornplaint should hâve alleged 
a demand upon the treasurer of the county. Such a demand, I think, 
was unnecessary, in view of the facts that the law expressly requires 
and the bonds stipulate in tenns for payment of the coupons at the 
office of the treasurer of the district. Défendant further contends 
that the présent action cannot be maintained because the plaintiff, 
should he recover judgment herein, would not then be entitled to a 
writ of mandate. This contention, it seems to me, is without merit. 
As well might recovery on a promissory note, admittedly executed 
by a défendant, be resisted on the ground that he is insolvent, and 
therefore judgment against him would be inefEectual. Plaintiff 's 
counsel suggests with much force that section 14 of the judiciary act 
of 1789, partially embodied in Rev. St. U. S. § 716, and which, as 
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construed by the suprême court in Bath Co. v. Amy, supra, and the 
other cases cited in same connection, authorizes mandamus only wheu 
ancillary to a jurisdiction already acquired, is similar in principle to 
the rule of equity practiçe wbich requires a créditer who desires to 
attack a conveyance for fiuud to first reduce liis claim to judgment, — 
citing Kent v. Ourtis, 4 Mo. App. 121; Estes v. Wilcox, 67 N. Y. 266; 
Cates V. Allen, 149 U.. S. 451, 13 Sup. Ct. 883, 977. Whether or not, 
under the circumstancés of this case, the offlcers of the district are 
compellable to raise a fund with which to pay off plaintiff's coupons 
is a question to be determined after the plaintifE shall hâve obtained, 
if he does obtain, the judgment he seeks in this action. 

With référence to the other objections to the complaint, that it 
fails to show légal notice of the élection for the issuance of the bonds, 
and which of the bonds were exchanged for water rights and other 
properties, and which were sold for cash, it is only necessary to say 
that the complaint allèges that the plaintifE is a bona fide holder of 
the coupons, and that the bonds recite their issuance in conformity 
to law. Lincoln v. Iron Go., 103 U. 8. 412; Provident Life & T. 
Co. V. Mercer Co., 170 U. S. 593, 18 Sup. Ct. 788; 13 Am. & Eng. 
Enc. Law, 1265; Town of East Lincoln v. Davenport, 94 U. 8. 801; 
Grand Chute v. Winegar, 15 Wall. 355; Mercer Co. v. Hacket, 1 
Wall. 93; Town of Brooklyn v. Mtna life Ins. Co., 99 U. S. 362; Ber- 
nard's Tp. v. Morrison, 133 U. S. 523, 10 Sup. Ct 333. Demurrer 
overruled. 



DTJLANBY v. SCUDDER et al. 
(Circuit Court of Appeals, Fiftli Circuit. March 28, 1899.) 

No. 694. 

1. Equity— JuKisDicTioN. 

A bill by the assignée of a contract with the govemment, wtio had com- 
pleted the worb: thereunder, against the assigner, who was insolvent, 
and owed the assignée on account of the contract more than was due 
from the government, and who had filed objections with the government 
against payment to the assignée, to enjoln the assigner from collecting 
or receiving tlie money due for the worlî, and to settle, as between the 
parties, which had the better right to the fund, is withln the cognizance 
of equity. 

2. Pakïies. 

The government is not a necessary party to a suit by the assignée of a 
contract witli it against the assigner to enjoin his collecting or receiving 
the money due under it, and to settle as between the parties the better 
right to the fund. ' 

3. Unitkd States— Claims aoainst — Assignmknt. 

ïhere is no claim against the TJnited States, and therefore no assignment 
of it, withln Rev. St. § 3477, declaring void ail assignments of a claim 
against the TJnited States, and ail powers of attoruey or otlier authorities 
for receiving payment of any sueh claim, unless made after issue of war- 
rant for payment thereof, where one having a contract to do work for the 
United States, before doing any work under it, contracta with another to 
. obtain advances with which to do the work, agreeing to make payment 
for the advances ont of the moneys to be received from the government 
for the work, and exécutes a power ef attorney to such other person, au- 
thorizing him to eollect aU money to become due on the contract with the 
government. 
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4. BaME— OONTRACTS— ASSIGNMENT. 

UHder Kev. St. § 3737, declaring that any assignment of a contract wltli 
tbe .United States shall cause the annulment of tlie contract, so far as the 
United States are concerned, tlie government may treat it as annuUed, or 
recognize the assignment 

5. Eqhity— Màttbbs Considebed. 

The court having talcen jurisdietion of a suit by tbe assignée of a con- 
tract with the United States against the assignor to enjoin tlie assignor 
from eoUectlng or receiving the mo-ney due under it. properly ascertains 
the amount due complainant from défendant, and renders a personal de- 
ci-ee against hlm for that sum. 

Appeal from the Circuit Court of tlie United States for the Southern 
District of Mississippi. 

Murray F. Smith, for appellant. 
S. H. King, for appellees. 

Before PAEDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. L. C. Dulaney, the appellant, made a 
written contract with an ofïicer representing the United States, bind- 
ing himself to construct certain levées. He agreed to furnish the 
labor and material, and to complète them in a manner satisfactory to 
the government. Dulaney was insolvent, and unable to carry out his 
agreement without assistance. On the 31st of March, 1804, to get the 
money and supplies to do the work, he made a contract with Scudder 
& Co. This contract is in wrlting, and by its terms Dulaney was to 
repay Scudder & Co. for the advances made to him, out of money he 
was to receive from the government for the work on the levées. With 
the contract, Dulaney executed a power of attorney to Scudder & Co. 
authorizing them to collect and receipt for ail money to become due 
on Dnlaney's contract with the government. The agreement referred 
to the power of attorney executed at the same tinie in thèse words: 
"In case the power of attorney ext^uted by the said Dulaney shall not 
be satisfactory to the United States authorities, he agrées to exécute 
such other or others as may be iiecessary to conform to the require- 
ments of said authorities." The power of attorney was submitted to 
the government, and accepted as satisfactory, after requiring a change 
in the acknowledgnient. Tiie estimâtes, when due, while Dulanej' 
had charge of the work, were paid to Scudder & ( 'o. under this contract 
and power of attorney. In May, 1895, it became known to Scudder 
& Co. that Dulaney had failed to coraply with the terms of his contract 
with the government, and that the government was about to annul the 
contract. Scudder & Co. had already made large advances to Dulaney. 
To avoid the loss of advances already made, Scudder & Co., on the 27th 
day of May, 1895, made another agreement with Dulaney. By this 
agreement Dulaney transferretî certain personal property to Scudder & 
<'o., and also assigned to them "ail his riglits and interest" in the con- 
tract which he had made with the government; Scudder & Co. agreeing 
to finish the work which Dulaney had, in the flret instance, agreed to do. 
Scudder & Co. proceeded to finish the work, taking entire charge of it. 
-Ve the work progressed, payments were made to them upon estimâtes 
made pursuant to the original contract between Dulaney and the gov- 
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ernment. When the work was flnished, it was accepted by the gov- 
ernment, and the èstimatefor the final payment was made; but, before 
it could be paid to Scudder & Co., Dulaney gave tbe government wi'it- 
ten notice that he had revoked his power of attorney, and objected to 
this final payment being made to Scudder & Ce. The amount then 
due from the government on the work was about |7,713, and Dulaney 
was, on account of thèse transactions, indebted to Scudder & Co. in 
a mucli larger sum. Dulaney continues insolvent, and the substan- 
tial subject of this litigation is the right to the money due for the work, 
and now held by the government. On the 27th of May, 1896, Scudder 
& Co. flied their bill in chancery against Dulaney, alleging the facts 
tliat we hâve briefiy stated, and praying for gênerai relief, and spe- 
cially that Dulaney be perpetually enjoined from collecting or receiv- 
ing the money due for this work. The circuit court overruled a de- 
mur rer to the bill, and on the final hearing enjoined Dulaney as prayed 
for; and also rendered a decree against Dulaney for the amount found 
to be due Scudder & Co. The cause is brought hère by appeal, and it 
is urged that there is no equity in the bill, that the United States was 
a neeessary party to the suit, and that sections 3477 and 3737 of the 
Kevised Statutes of the United States make the dealings between "^he 
parties illégal, and that, therefore, the contracts between Dulaney 
and Scudder & Co. are against public policy, and void. 

1. It is not neeessary to examine the questions whether the bill con- 
tains equity as a bill for an accounting or as one to prevent a multi- 
plicity of suits. Scudder & Co. had earned, and are certainly the 
équitable owners of, the fund in controversy, which is withheld by the 
government. The contract under which the work was done was 
originally with Dulaney. He is now claiming the fund, and bas 
given notice to the government of the revocation of the power of at- 
torney under which it was to bave been paid to Scudder & Co. 
Dulaney is insolvent. Unlese the government is bound by its deal- 
ings with Scudder & Co., — a question not neeessary to be decided, — 
it has the right to either recognize or reject the power of attorney of 
Dulaney and his contract with Scudder & Co. If Dulaney should re- 
ceive the money, Scudder & Co. would be without remedy. The juris- 
diction of equity for the protection of contract rights is not limited to 
the original parties to the agreement, but is often exercised in favor 
of their assignées. Under the circumstances of this case, the neces- 
sity of protecting the assignée by the writ of injunction is sufflcient of 
itself to give equity jurisdiction. 2 High, Inj. (3d Ed.) § 1113. In 
Milnor v. Metz, 16 Pet. 221, the fund in controversy was in the treas- 
ury. The secretary refused to recognize the claim of either party, 
and waited for the conflicting claims to be adjusted by the coui-ts. 
Metz flled his bill enjoining Milnor from receiving the money, and had 
a decree of perpétuai injunction, which was affirmed by the suprême 
court. The case of Thelps y. McDonald, 99 U. S. 298-307, was a con- 
test in equity as to the ownership of money which was not within the 
jurisdiction of the court. The court said, "Whether the money be 
hère or abroad, the assignée is entitled to hâve the question flnally 
settled whether he or McDonald has the better right." The allégations 
of the bill make a case within the jurisdiction of equity to enjoin 
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Dulanej-, and to settle, as between the parties, which bas the better 
right to tlie fund in controversy. 

2. In this suit it was not necessary that the United States be made 
a party défendant. The United States cannot be sued except by tlieir 
consent. The position could not be sustained that the complainants 
would be deprived of their équitable remedy by injunction against 
Dulaney, because the United States did not consent to be sued. In 
the case of Milnor v. Metz, supra, the United States was not made a 
party défendant; and in Phelps t. McDonald, supra, the court granted 
relief by a decree in personam, although the property involved was 
not in its territorial jurisdiction. The purpose of this suit was to 
settle the controA-ersy between the parties to it, and the decree ren- 
dered is not binding on the United States, but would protect the gov- 
ernment in disregarding the notice of Dulaney that he had revoked 
the power of attorney given to Scudder & Co. 

3. There are two sections of the Eevised Statutes that bear upon the 
défenses made, and they should be examined together. Section 3477 
is as follows: 

"AU transfers and assignments made of any claim upon the United States, 
or of any part or share thereof, or interest therein. whether absolute or con- 
ditional, and whatever may be the considération therefor, and ail powers of 
attorney, orders, or other authoritles for reeeiving payment of any such claim, 
or of any part or share thereof, shall be absolutely nul! and void, unless they 
are freely made and executed in the présence of at least two attesting wit- 
nesses, after the allowance of such a claim, the ascertainment of the amount 
due and the issuing of a warrant for the paymeat thereof. * • *" 

This section, it will be observed, relates to the transfers of any 
"claim" against the United States. 

Section 3737 relates to the tranef er of "contracts" and is as follows : 

"No contract or order, or any interest therein, shall be transferred by the 
party to whom such contract or order is given to any other party, and any 
such transfer shall cause the annulment of the contract or order transferred, 
so far as the United States are eonoerned. AU rights of action, however, 
for any breach of such contract by the contracting parties, are reserved to 
the United States." 

Thèse statutes hâve been often the subject of construction by the 
courts, and it has been uniformly held that their purpose is the protec- 
tion of the United States. In Hobbs v. McLean, 117 U. S. 576, 6 Sup. 
et. 874, the court said: 

"The sections under considération were passed for the protection of the gov- 
ernment. They were passed in order that the government might not be har- 
assed by multiplying the number of persons with whom it had to deal, and 
might always know with whom it was dealing until the contract was com- 
pleted, and a settlement made." 

In Goodman v. Niblack, 102 U. S. .560, Mr. Justice Miller, speaking 
for the court, after stating the mischiefs thèse statutes were intended 
to prevent, said: 

"Both thèse considérations, as well as a careful examination of the statute, 
leave no doubt that its sole purpose was to protect the government, and not 
the parties to the assignment." 

There are manv cases and opinions to the same effect. Bailey v. 
U. S., 109 U. S. 432, 3 Sup. Ct. 272; 15 Op. Attys. Gen. 245; 16 Op.. 
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Attys. G en. 278. The intention of congress in enacting thèse stat- 
utes, and their purpose, should be kept in view while construing them. 
The record shows that Dulaney was insolvent when he made the con- 
tract with the government, and that he contracted with Scudder & Co. 
to obtain the advances before he had performed any work on his con- 
tract. When he made the contract of March 31, 1894, and executed 
the power of attorney, he had no claim against the government. He 
had done no work. In Hobbs v. McLean, supra, the court eaid : 

"When those articles were slgned, there was no claim against the govern- 
ment to be transferred. * » * What is a claim against the United States 
is well understood. It is a rlght to demand money from the United States. 
Peek acquired no claim in aoy sensé until after he had made and performed 
wholly, or in part, hls contract with the United States. Section 3477, Uev. 
St., it is clear, only refers to clalms against the United States which can be 
presented by the claimant to some department or offlcer of the United States 
for payment, or may be prosecuted in the court of clalms." 

The arrangement, therefore, made by Dulaney with Scudder & Co. 
to obtain the means to carry out the former"» contract with the govern- 
ment, was not the transfer of a claim within the meaning of section 
3477, and does not violate the letter or spirit of that section. Tliis 
agreement and power of attorney of March 31, 1894, are not made 
nuU and void, as between the parties to it, by the statute. On the 
27th of May, 1895, another contract was made between Dulaney and 
Scudder & Co. By the terms of this contract, Dulaney tpansferred his 
interest in his government contract to Scudder & Co. The language 
used is: 

"The sald L. 0. Dulaney does hereby transfer, assign, and set over to said 
parties of the second part (Seudder & Co.) his said contract, and ail his rigbts 
and interests thereunder; the sald parties of the second part agreeing and 
obligatihg themselves to complète said levée work according to the conditions 
of the said contract and requlrements of the U. S. government." 

Under this transfer, Scudder & Co. completed the work, received 
payments from the government on estimâtes, and now claim to own 
the amount due from the government for the work. This last agree- 
ment is the transfer of a contract, within the meaning of section 3737. 
Such transfers are not, by that section, declared null and void- The 
statute causes the "annulment of the contract * * * so trans- 
ferred so far as the United States are concerned." It is intended, as 
we hâve shown, for the protection of the United States. Tlie govern- 
ment was free to treat it as annulled, or to recognize the assignment. 
In Burck v. Taylor, 152 U. S. 648, 14 Sup. Ct. 701, commenting on this 
statute, the court said: 

"The express déclaration that, so far as the United States are concerned, 
a transfer shall work an annulment of the contract, carrles, by clear implica- 
tion, the déclaration that it shall hâve no such effect as between the contractor 
and his transférée. In other words, as to them, the transfer is like any other 
transfer of property, and controlled by the same rules. Its invalidity is only 
80 far as the government is concerned, and it alone can raise any question 
of thé violation of the statute. The government, in effect, by this section, sald 
to every contractor, 'Yen may deal with your contract as you please, and as 
you may deal with any other property belonging to you, but, so far as we are 
concerned, you, and you only, will be recognized eitlier in the exécution of 
the contract or in the payment of the considération.' " 
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The court liaving taken jurisdiction of the cause to settle this con- 
trovergy as to the ownership of the fund, and to enjoin Dulaney from 
receiviiig it, it is a familiar principle that it should settle the whole 
matter. It was right, therefore, to ascertain the amount due the com- 
plainant from the défendant, and to render a personal decree for such 
sum. The decree of the circuit court is afflrmed. 



HUNTER V. CONRAD et al. 

(Circuit Court, D. Rhode Islancî. April 7, 1899.) 

No. 2,544. 

1. Mabbied Women— Restriction on Power to Anticipate Income— Epfect 

on contracts. 

Wliere a provision of a will tliat a married woman to wliom the income 
from a trust fund was bequeatlied for life sliould liave no power to 
alienate or anticipate such income was valid under the laws of the state 
where the will was probated and the trust estate existed, though it was 
only so valid because of an exception to tbe gênerai rule in favor of mar- 
ried women, a note made by the woman whiie still under coverture can- 
not be given efCect as an anticipation and enforced against such income 
by a court of equity, on the ground that the note constituted a valid obli- 
gation under tlie laws of another state in which it was made, and might 
there hâve been so enforced, and that it had been reduced to judgment in 
the courts of a third state, nor because the défendant, after the giving of 
the note, became, and still remains, a feme sole, nor even because of a 
subséquent change in the laws governing the trust, not in terms made 
rétroactive. 

2. Statctes— Construction— Maiîribd Woman's Acts. 

A change in the statutes of a state by which a married woman is glven 
the same power to make contracts as though she were single, with the 
same rights and liabilities, in the absence of an authoritative construction 
by the state courts, will not be eonstrued by a fédéral court of equity 
to abolish an exception in her favor, and place her within the gênerai 
rule of the state wliich makes invalid restrictions on the power to antici- 
pate or charge future income. 

In Equity. 

N. W. Littlefleld, for complainant. 

Francis Colwell and Walter H. Barney, for respondents. 

BEOWN, District Judge. This case is on demurrer to a creditors' 
bill seeking to charge trust funds in the hands of the trustées under 
the will of J. 15. liarnaby, late of Providence, E. I. A judgment 
at law was obtained in the state of Montana against the respondent 
Mabel B. Conrad, daughter of said Barnaby, and her former husband, 
John H. Conrad, upon a promissory note made at Cliicago, 111., and 
signed by said Mabel B. Conrad and John H. Conrad & Co. (a firm 
composed of said John H. Conrad and S. C. Hunter). The note was 
dated March 12, 1893, and payable in four months. January 12, 1895, 
the respondent Mabel B. Conrad was divorced from her said husband, 
and since then has remained unmarried. On November 6, 1895, after 
the divorce, action was begun on the note in the state of Montana, 
due service being had in that state. March 23, 1896, judgment wa» 
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obtained. November 21, 1896, exécution thereunder was returned un- 
satisfied. 

The will, after placing property in the hands of trustées, pro vides: 

"And, thirdly, ail the resldue of said net income of said trust estate and 
property to pay In equal shares, and in quarterly payments from the date of 
my death, to my said two daughters during their respective lives for their own 
soie and separate uses, and their Personal recelpts to be at ail times sufflcient 
discharge therefor; but neither of my said daughters shall hâve any power 
to assign or otherwise alienate or anticlpate the same or any part thereof 
before the same becomes payable to her as aforesaid." 

As Mrs. Conrad's interest in the trust fund is restricted to the in- 
come, and as the devises over place the corpus of the estate entirely 
ont of her control, it seems clear that there is no ground for the cred- 
itors claiming more than the income. 

The complainant relies upon Tillinghast v. Bradford, 5 B. I. 208. In 
this case, Ames, C. J., says: 

"The nature of the debtor's interest In the trust property, under bis father's 
will, was an équitable estate for life, with a power of disposing of the remain- 
der in fee by will; in default of such disposition, such remainder to be con- 
veyed to his heirs at law; there being also a clause In the will agalnst antic- 
ipation and aliénation of the rents and profits during the debtor's life. It iy 
quite elear that it was the intention of the testator to make an alimentary 
provision for his son during life, which should give him ail the advantages of 
an estate in fee, without the légal incidents of such an estate, — allenability, 
unlèss by will, and subjectiveness to the payment of the son's debts. Such 
restraints, however, are so opposed to the nature of property— and, so far as 
subjectiveness to debts is concerned, to the honest policy of the law— as to 
be totally void, unless, indeed (which is not the case hère), in the event of its 
being attempted to be aliened, or seized for debts, it is given over by the 
testator to some one else. This bas been the settled doctrine of a court of 
ehancery, at least since Brandon v. Robinson, 18 Ves. 429; and, in applica- 
tion to such a case as this, is so honest and just that we would not change It 
if we could. Oertainly, no man should hâve an estate to live on, but not an 
estate to pay his debts with. Certainly, property available for the purijoses 
of pleasure or profit should be also amenable to the demands of justice." 

In Stone t. Westcott, 18 E. I. 685, 29 Atl. 838, it vi'as said: 

"The question raised for décision is whether the respondent * * • has 
any right in the fund, or the income of it, which he can enforce against the 
executors. If so, his créditer can also enforce it, and the bill can be sus- 
tained; otherwise, it cannot." 

See Eyder v. Sisson, 7 R. I. 341, 344; Bank v. Chase, 16 K. I. 37, 
39, 12 Atl. 233. We cannot doubt that this has been regarded as the 
settled law of Rhode Island where the cestui que trust was not a mar- 
ried woman under coverture. In the présent case, however, we hâve 
to consider whether this doctrine is applicable under circurastances 
novel in character. To the gênerai rule of policy that makes invalid 
restraints on aliénation there is a well-recognized exception in the case 
of a married woman. Gray, Eestr. Alien. Prop. §§ 140-142, 269, 277. 
At the date of the exécution of the will and of probate, Mrs. Conrad 
was under coverture. Though no Rhode Island case has been cited 
on the point I hâve no reason to doubt that in Rhode Island the excep- 
tion in favor of married women existed, and that the restraints upon 
aliénation and anticipation imposed by the will upon Mrs. Conrad 
were then valid. So, also, at the time of the exécution of the note, 
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which does not appear to hâve been in any way for the beneflt of her 
separate estate, she was under coverture. There was, then, nothing 
in the policy of the law invalidating the provision of the will that 
forbade ihis married woman to alienate or anticipate her separate 
estate. It would seem, therefore, that, though a married woman was 
sui juris in the state of Illinois at the date of making the note, she 
might under the law of Rhode Island be lawfully restrained from 
charging her équitable estate by her contracta. 

The equity of the creditor, under the allégations of the présent bill, 
rests upon a contract made by Mrs. Conrad at a time when she had no 
power, under the laws of Bhode Island, to charge her équitable es- 
tate. How is it possible to hold the restraint on aliénation or antici- 
pation valid at the time of making the note, and yet to hold that the 
making of the note did charge her équitable estate? The language 
of James, L. J., in Pike v. Fitzgibbon, 17 Ch. Div. 454, seems quite in 
point : 

"Twist it in any way you like, the conclusion wliicli the vice chancelier ar- 
rived at, and whieh we are asked to arrive at, is that a married woman re- 
strained from anticipation can anticipate. That is the resuit, if it is put into 
plain English, because whether it is done by deed or by letter, or by the cré- 
ation of a debt which in the resuit opérâtes to charge the property, it is an 
anticipation of the property, by which the lady deprives herself of something 
whieh she would otherwise receive. That this is anticipating lier future in- 
come would seem to me to be too plain a proposition to be seriously eontested." 

Cotton, L. J., said: 

"Their contention must amount to this: that the married woman under the 
trusts of the will was prevented only from doing any act which would prevent 
her from enjoying during the coverture the income of this property, and that 
she could do acts even during coverture which might intercept the income of 
the property after the death of her husband. The express terms of the trust 
are that she shall bave no power while under coverture to dispose of the prop- 
erty by way of anticipation. Would not a disposition to take eflCect after the 
death of her husband Ije an anticipation just as much as if it was to take 
place in the year after that in which the disposition was made? It is almost 
a reductio ad absurdum to say that, although she couW not anticipate by aa 
express charge on the property, yet she could dispose of it by way of antic- 
ipation by contra cting during the coverture a debt not directly charging the 
property, but giving the plaintifEs a right to claim it." 

See, also, Eoberts v. Watkins, 46 Law J. Q. B. 552; In re Sykes' 
Trusts, 2 Johns. & H. 415. 

Tt is oontended by the complainant, however, that the following rea- 
sons iH-event Mrs. Conrad from receiving the benefit of any exception 
to the rule stated in Tillinghast v. Bradford, supra: The note was 
made in the state of Illinois, and was a valid contract under the laws 
of that state, though contrary to the then existing policy of the state 
of Rhode Island. Taylor v. Boardman, 92 111. 566. At the date of the 
beginning of the action on the note, and at the date of recovery of judg- 
ment in the state of Montana, whereof Mrs. Conrad was then résident, 
a married woman was liable under the laws of Montana upon her 
promissory notes. Civ. Code Mont. § 256. The policy of the state 
of Rhode Island has been changed since the making of'tlie note, and 
before the flling of the présent bill, by statute passed May 26, 1893 
(Pub. Laws R. I. c. 1204), providing: 
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"Any inarried womarî may make any contract whatsoever, ttie same as If 
she were single and unmarried, and with the same rights and lia,bllities." 

See, also, Acts 1895-96 R. I. c. 385. 

In Case v. Dodge, 18 R. L 661, 663, 29 Atl. 786, it was held : 

"The pôUcy of our law relating to martied women hafing thus beeu changed, 
such a àbntlpact made elsewhere, though prior in date to the passage of the 
statute, would no longer contravene thé poliey oï our law; and hence no 
reason would exist why an action on it should not be sustalned." 

Furthermore, whën action was brought and judginent obtained, 
Mrs. Conrad was, by reason of the divorce, a feme sole. Oonceding 
that Mrs. Conrad would now be liable at law in the state of Ehode 
Islànd TjpoD the note and upon the jndgment, does it follow that a court 
ôf eqûity must charge her estate, in gpite of the valid restraint upon 
her power to alienate and anticipate, existing at the time of making 
the note? It seems évident that a restraint upon the feme's anticipa- 
tion had for one of its purposes the exclusion of the influence of her 
husband, and to prevent him through that influence from inducing 
his wife to devest herself of her property, and place it at bis disposai. 
Lewin, Ti'usts, *754. It may be.argued that, because the législature 
of the state of Rhode Island bas seen ût to bestow upon a married 
woman the power to contract "as if she was single and unmarried and 
with the sàme rights and liabilities," and especially because of the 
repeal of section 4 of chapter 194 of the General Laws of Rhode Island, 
it was the législative intent that a testator should no longer bave the 
powgrjto extend to a woman under coverture, and subject to her bus- 
band's influence, the protection of a restraint upon anticipation. We 
should not be justifled, however, in attributing to the législature an 
intent to make so radical a departure from a recognized équitable doc- 
trine without more conclusive évidence. The enlargement of the 
wife's contractual power gives greater légal opportunities for the ex- 
ercise of marital influence, but does not remove the former reasons for 
équitable support of restraints upon anticipation during coverture. 
It may be that public poliey requires that the enlargement of a married 
woman's capacity to contract be accompanied by such an enlargement 
of the liability of her équitable estate as will abolish the exception in 
her favor, and place her within the gênerai rules that make invalid re- 
straints on aliention or anticipation. In the absence of clear évidence 
of such a local poliey in statutes or in judicial décisions, we do not 
think a fédéral court, sitting in equity, would be justifled in drawing 
questionable inferences as to the local poliey, and in adopting as the 
law of tbis case what in no event could be considered as the estab- 
lished and settled law or poliey of Rhode Island. Furthermore, even 
if we were satisfled that it was the législative intent to abolish the 
exception in favor of married women, there would still remain the 
question whet her a restraint upon anticipation, valid when created, 
valid when the note was made which is the basis of the complainant's 
right, should be invalidated by a législative enactment which in terms 
refers only to the future capacity of a married woman to make con- 
tra cts, and presumably was intended to be prospective only. 

The complainant by his contract acquired no right to defeat the in- 
tention of the testator, or to appropriate the property which the testa- 
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tor wisely placed in trust for his daughter's support; nor is he de- 
frauded of any right which his contract gave him by upholding thia 
trust. Mciiols v. Eaton, 91 U. S. 716, 726. While the argument for 
the complainant bas been presented witli such ability and learning as 
to entitle it to carefui considération, I am of the opinion that it can- 
not prevail, since the restraints imposed by the testator upon aliéna- 
tion or anticipation were vahd; and to charge this trust estate upon 
a contract made by the testator's daughter while under such restraint 
would be to hold, in effect, that a married woman, though restrained 
from anticipation, could anticipate. 
The demurrer is sustained. 



HAYDEN V. BROWN et al. 

(Circuit Court, D. Vermont. Mardi 17, 1899.) 

Bquitt Jurisdiction— Recbivees or National Banks— Suit to Recover Div- 

IDBNDS. 

A receiver of an insolvent national bank may maintain a suit in equlty 
In any district against ail the stocliliolders wlthin the court's jurisdiction 
to rec&ver back unearned dividends received by them, and unlawfully 
paid from the bank's capital when insolvent, on the ground that It is a 
suit to foOow trust funds. 

In Equity. 

Wilder L. Burnap, for plaintiff. 
Daniel Koberts, for défendants. 

WHEELEK, District Judge. This suit is brought by the plaintiff, 
as receiver of the Capital National Bank of Lincoln, Neb., to recover 
back dividends paid to the défendants severally, as shareholders, 
from capital, and not from profits. It has been heard on amended 
pleadings. Ail of the points raised seem to be covered by Hayden v. 
Thompson, 17 C. G. A. 592, 71 Fed. 60, on appeal from the circuit 
court of the district of Nebraska, except that the bank itself was in 
that district. Since this case was heard, a decree has been made in 
a suit against several persons for their respective shares in thèse 
same dividends, in the Southern district of New York, not reported, 
which was supposed to hâve been appealed from. A décision on ap- 
peal has been awaited hère, but the décision of the circuit court ap- 
pears to hâve been acquiesced in. Nothing appears to remain to be 
done hère now but to follow those cases, from which the orator appears 
to be entitled to a decree against the défendants, respectively, for the 
amount of the face of the dividends respectively received by , each 
within the period of the statute of limitations hère set up. , Decree 
for plaintiff against défendants, respectively, for dividends i^pt barred 
by statute of limitations. 
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CENTRAL NAT. BANK OF CAMBEIDGB, OHIO,- v. FITZGERALD et al. 
(Circuit Court, D. Nebraska. May 15, 1899.) 

1. Eqtjitt — Lâches — Failure or Crbditoes to Contest Allowances bt 

Pbobatb Co0bt. 

A court of equlty' wlll not grant reUef to credltors of an estate against 
alleged extravagant allowances by a probate court to the family of the 
décèdent or the attorneys for the estate, where it fs not shown that tlie 
probate court was fraudulently Imposed upon, or that the complalnants 
were prevented by fraud from contesting the allowances In such court. 

2. SaMB JUKISIDICTION UnSETTLED ESTATE. 

A court of equlty is not precluded from entertaining a suit by credltors 
of an estate to set aside a payment by the administratrix to oue créditer 
to the exclusion of the others, alleged to hare be«n made through a f raud- 
ulent agreement between the favored créditer and the administratrix, 
because the estate is still unsettled, the pendency of the administration 
in the probate court being a matter for considération only in relation to 
the di^osition to be made of the fund in case of recovery. 

3. jTJBieDiCTioN OF Fbdekal Coubts — Pendency of Administration in Pro- 

bate Court. 

The f act that a transfer of property by an administratrix was made 
with the sanction of a state probate court, and that the estate is unset- 
tled, and the administration still pending In sueh court, does ijot deprive 
a fédéral court ot equlty of jurisdiction of a suit to set aside such 
transfer on the ground of fraud, where the complalnant is a citizen of an- 
other State, and the requisite aniount is involved.i 

4. EqUITY — SCJT AGAINST ADMINISTRATRIX. 

A bill by credltors of an estate against the administratrix and her at- 
torney, alleglng that the administratrix is the real owner of a claim 
against the estate, whieh has been in form transferred to her co-defend- 
ant, and that they hâve comblned to subject property of the estate slt- 
uated in another state to the payment of the claim to the exclusion of the 
other credltors, states a cause of action for équitable relief, as the admin- 
istratrix, if In fact the owner of the claim, cannot properly represent the 
estate in proceedings relating to such claim. 
B. Samb — Mdltipariousness op Bilu 

A biU by credltors of an estate against the administratrix and two other 
défendants to set aside a transfer of property of the estate by the admin- 
istratrix to one of her co-defendants as fraudnlent, and which also seeks 
relief as to a separate transaet i between the administratrix and the 
other co-defendant, in whlch the transférée of the. property has no inter- 
est, is multifarious. 

On Demurrer to Bill. 

Burr & Burr, for complainant. 

Harwood & Aines and James Manahan, for défendants. 

SHIRAS, District Judge. The bill in this case was flled by the 
Central l^ational Bank of Cambridge, Ohio, on its own behalf and on 
behalf of such other credltors of John Fitzgerald, now deceased, 
who may désire to participate in the beneâts of the litigation, it being 
averred in the bill that the complainant is a créditer of the estate of 
John Fitzgerald; that Fitzgerald died in the city of Lincoln, Neb., 
on the 30th day of December, 1894, intestate; that early in 1895 
letters of administration were duly issued by the county court of 

1 For jurisdiction of fédéral courts In probate matters, see note to Barling v. 
Bank, 1 C. C. A. 514. 
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Lancaster county, Neb., to Mary Fitzgerald, widow of tlie décèdent, 
and that she is now acting as the administratrix of the estate of her 
late husband; that complainant, being a creditor of said John Fitz- 
gerald, duly filed in the county court of Lancaster county its claim 
against the said estate, and the same was allowed in due form, and 
judgment thereon in favor of complainant and against Mary Fitz- 
gerald, administratrix, was entered in the sum of |5,103.33, and 
that the claim thus allowed remains wholly unpaid. The bill then 
proceeds to charge that the administratrix, in violation of her duty, 
has in several ways combined with the other défendants to defraud the 
creditors of the estate of John Fitzgerald, including complainant; 
that part of the assets of the estate consisted of a judgment in favor 
of John Fitzgerald against the Fitzgerald-Mallory Construction Com- 
pany, amounting in ail, including interest, to the sum of |72,000 ; that 
by an arrangement and combination between the First National 
Bank of Lincoln, one of the défendants herein, and the administratrix, 
Mary Fitzgerald, the money realized on this judgment, being some 
172,000, was paid over to the First National Bank in payment of the 
claim held by the bank against the estate of John Fitzgerald, there- 
by giving the bank an unlawful préférence over complainant and the 
other creditors of John Fitzgerald. It is also charged in the bill 
that during the lifetime of John Fitzgerald, he was appointed ad- 
ministrator of the estate of Edward L. Cagney, deceased, and in that 
capacity received some |20,000, for which he had not accounted at the 
time of his death; that Mary Fitzgerald claimed to be entitled to this 
sum under a will executed by Cagney, which will was probated in the 
county court of Lancaster county, and thereupon she presented her 
claim against the estate of John Fitzgerald in said county court, and 
obtained an order declaring that John Fitzgerald held this sum in 
trust, and that her estate must account for the same as trust funds. 
It is further averred that Mary Fitzgerald thereupon assigned and 
transferred in form this claim thus allowed to her attorney, James 
Manahan, and that Manahan and Mrs. Fitzgerald hâve instituted pro- 
ceedings in Cook county, Hl., to subject certain realty belonging to 
the estate of John Fitzgerald, and situated in Illinois, to the payment 
of this claim, intending thereby to secure the payment of the claim 
in full, and also to deprive the creditors of the Fitzgerald! estate 
of any benefit from this property situated in Illinois. It is also 
charged in the bill that the estate of Fitzgerald is insolvent; that it 
has been largely absorbed by improvident allowances to the family; 
and that the complainant and the other creditors, unless aid is given 
them to reach the funds and property already described, will receive 
nothing upon their just claims. To this bill the défendants, includ- 
ing Mary Fitzgerald, the First National Bank of Lincoln, and James 
Manahan, interpose a demurrer on the grounds that this court is with- 
out jurisdiction in the premises, in that it appears that the estate of 
John Fitzgerald is yet in process of administration in the county 
court of Lancaster county, and that the complainant should apply to 
that court for relief against any wrongful acts of the administratrix; 
that the bill does not disclose a case for équitable relief; and that it 
is multifarioue, in that it embraces distinct causes of action. 
94 F.— 2 
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Upon the ground that this court is without jurisdiction for the rea- 
son that the administration of the estate of John Fitzgerald bas not 
yet been closed, but is still in progress in the proper probate court, 
to wit, the county court of Lancaster county, I agrée with the views 
advanced by counsel for défendants with regard to many of the 
gênerai allégations of the bill, which charge that improvident allow- 
ances are being made to the widow and family of the deceased, and to 
the attorneys acting for the estate. It is open to complainant and 
the other creditors to contest thèse allowances in the probate court, 
and, if aggrieved by its judgment, a remedy is open by appeal to the 
suprême court of Nebraska. With respect to allowances of this char- 
acter, in the absence of proof ehowing that the probate court was 
fraudulently imposed upon, or the créditera were fraudulently pre- 
vented f rom contesting the same in the probate court, a court of equity 
will not attempt to re-examine the allowances made by the probate 
court. Smith v. Worthington, 4 C. C. A. 130, 53 Fed. 977, and 10 U. S. 
App. 616. A court of equity, however, refuses to entertain a bill to 
relitigate such allowances, not upon the strict ground that it cannot 
take jurisdiction, because the matter of the estate is still pending in 
the probate court, but because the matter of thèse allowances was 
within the jurisdiction of that court, and it was open to the creditors 
to hâve made a contest in that court ; and, if they neglect so to do, a 
court of equity, which aids the diligent, but not the négligent, for 
that reason refuses to act on behalf of the creditors. The bill de- 
murred to is not, however, conflned to this matter of allowances, 
but it expressly charges that by combined action between the adminie- 
tratrix and the First National Bank of Lincoln the latter, as a creditor 
of the estate, has received the sum of |72,000, whereas the other 
creditors hâve received no dividend, and will not be paid any uniess 
this and other transactions complained of are set aside. This money 
is not now in the possession of the probate court, and it is plain that 
the complainant and the othër creditors eau litigate with the First 
National Bank its right to retain this money, without in any just 
sensé interfering with the possession of the probate court. The ob- 
jection urged in support of the demurrer that this court cannot under- 
take the distribution of the estate of John Fitzgerald because that 
is a duty imposed upon the county court of Lancaster county is not 
a reason why the court should not take j\jrisdietion, but is only a 
matter for considération in determining the disposition of any money 
or property recovered in the further progress of the case. The main 
purport of the bill is to hâve it declared that the money paid to the 
First National Bank is in fâct part of the estate of John Fitzgerald. 
If, upon the final hearing upon the merits, it is held that this money 
really forltls part of the estate, and that the bank is holding it in 
trust for the estate, it will be ordered paid into court, and the disposi- 
tion to be then made of it will dépend upon the then existing circum- 
stances. If by that time the estate in the probate court has been 
closed up, and the adtministratrix discharged, it would clearly be the 
duty of this court to make due distribution of the fund. If the estate 
has not been closed up, it might be proper to order the fund to be paid 
into the probate court, in order that it might complète the distribution 
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of the estate. That a fédéral court may entertain jurisdiction of a 
suit in, equity between citizens of différent states, and involving an 
amount in excess of |2,000, wherein it is eliarged that the défendants, 
through fraudulent practices, hâve obtained property whieh rightfully 
belongs to the creditors of the estate, even thougli the transfer of the 
property to the défendants has been eanctioned by the probate court, 
is settled by the décisions of the suprême court in Jackson v. Ludeling, 
21 Wall. 616, Barrow v. Huntôn, 99 U. S. 80, and Johnson v. Waters, 
111 U. S. 640, 4 Sup. Gt. 619, and therefore the demurrer cannot be 
sustained on the ground of want of jurisdiction, nor upon the ground 
that the bill f ails to state a cause of action relievable in equity, accord- 
ing to the allégations of the bill. The First National Bank of Lincoln, 
being a creditor of John Fitzgerald, through a combination with the 
administratrix has received the sum of $72,000 from the assets of the 
estate, and has applied the same to the payment of its claim against 
the estate to the exclusion of the other creditors. The bill seeks to set 
aside this transaction, and to hâve it declared that the bank holds 
the money in trust for the creditors on the ground of a fraudulent 
combination between the administratrix and the bank; and thus, 
upon the face of the bill, is presented a case of équitable cognizance 
of which this court can take jurisdiction. Whether the proofs, when 
adduced, will justify a decree for complainant, is to be determined 
hereafter; but upon the face of the bill sufflcient is shown to put the 
parties to the proof. So with respect to the claim originally belong- 
ing to Mary Fitzgerald as legatee under the will of Edward P. Cagney. 
It may well be that the money which John Fitzgerald received in his 
capacity as administrator of Cagney's estate is to be deemed to be 
a trust fund in his hands, and that the right exists to follow this fund 
into any property, or its proceeds, in hands of the administratrix of 
John Fitzgerald's estate, into which it was converted in any form; 
but according to the allégations of the bill Mary Fitzgerald is the real 
owner of this claim, the same having been in form transferred to her 
attorney ; and it is charged that thèse parties hâve combined to collect 
this claim out of the property of the Fitzgerald estate situated in 
Gook county, 111., to the exclusion of the creditors of the estate. Ac- 
cording to the allégations of the bill, the proceedings in Illinois are 
in fact controlled by the one party, Mary Fitzgerald, who occupies 
the position of claimant and administratrix, and it is averred that the 
purpose of thèse proceedings is to obtain a sale of the Illinois property, 
and the application of the proceeds to the payment of the claim held 
by Mary Fitzgerald, and by her assigned to her attorney, James Mana- 
han. If thèse allégations are true, they make a case for équitable 
interférence, for certainly the creditors hâve rights in the property 
belonging to the estate and situated in Illinois; and the question 
whether the claim of Mary Fitzgerald as legatee of Edward P. Cagney 
can be enforced against this property to the exclusion of the creditors 
of the Fitzgerald estate ought not to be determined and be concluded 
in a proceeding in which the creditors are represented only by Mary 
Fitzgerald, or her agents and attorneys, she being the party who is 
interested adversely to the creditors. 
The remaining objection relied on in support of the demurrer is that 
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the bill is multifarîous, in tliat it embraces the controveray between 
the creditors and the First National Bank with respect to the $72,000, 
in which matter Manahan has no interest, and also the controversy 
between the creditors and Manahan and Mary Fitzgerald over their 
rights and equities in the realty situated in Cook county, Hl., in which 
matter the bank has no interest. It is cleav that thèse transactions 
bave no connection with each other, and it must be held that they are 
improperly joined in the one suit. Gaines v. Chew, 2 How. 619. 
Leave is therefore granted to complainant to strike from the bill one 
or the other of thèse causes of action, retaining the bill as to the cause 
and parties thereto not thus stricken from the bill, the answer thereto 
to be flled within 30 days after the bill is amended by striking there- 
from one of the causes now contained therein. 



JESUP et al. v. WABASH, ST. L. & P. RY. CO. 

(Circuit Court, N. D. Ohio, W. D. May 15, 1S99.) 

CosTS — Master's Fbb — Rkcoveby op Interest. 

Where a decree which, among other matters, flxed tlie £ee oJt a spécial 
master ivithout objection as to its amount, and awarded exécution there- 
for against one of the parties, is appealed from and reversed, and the 
costs, Including such fee, are taxed against the other party, the master 
is entltled to recover interest from such party from the time his fee was 
allowed. 

On Motion to Ketax Costs. 

Rush Taggart, for Wabash, St. L. & P. Ey. Co. 

Brown & Geddes and Wilgon & Warren, for Bluford Wilson. 

TAFT, Circuit Judge. In the foreclosure of the Wabash Raiiway 
Case, a claim of James Compton, on certain equipment bonds, set 
up in the intervening pétition, was referred to Bluford Wilson, as spé- 
cial master, and to this référence the Wabash Raiiway Company, by 
order of the court, was allowed to become a party. On the llth day 
of June, Bluford Wilson, as spécial master, flled his report finding 
that Compton's claim was yalid, and was prior in right to certain 
mortgages under which the Wabash Eailroad Company claimed. To 
this the Wabash Eailroad Company flled exceptions. Judge Jackson 
sustained some of the exceptions, and overruled others. He found 
that Compton was not entitled to a resale of property, but only to the 
right of rédemption over prior mortgages. The order made was that, 
if Compton f ailed to redeem the property, he should pay ail the costs 
of the proceeding, including the fées of the spécial master, Bluford 
Wilson, flxed at |3,o00, and, in default of payment, exécution should 
issue; provided, further, that, if Compton should redeem the property, 
the costs of the proceeding, including the master's fee, should be taxed, 
one-third to Compton and two-thirds to the rédemption fund, if paid 
into court, or to the Wabash Eailroad, if a valid tender of rédemption 
should be refused by said Wabash Company. From this decree 
Compton appealed to the circuit court of appeals, which court certi- 
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fied certain questions to the suprême court. The questions were 
answered by the suprême court so as to require the circuit court of 
appeals to enter a decree reversing the decree of the court below, 
wliich limited the remedy ol Compton to the rédemption, and ânding 
that he was entitled to a resale, and for an accounting of the rents 
and profits of the railroad in the hands of the purcliaser. The circuit 
court of appeals further ordered that the Wabash Railroad Company, 
the appellee, pay ail the costs of the proceeding in said Consolidated 
cases in the circuit court, court of appeals, and in the United States 
suprême court, already incurred, taxed or to be taxed, and, in default 
of such payment, that exécution ehould issue therefor, and that, as 
to costs to be made from the circuit court of appeals, the circuit court 
should make such order as equity might require. Such a decree, in 
accordance with this mandate of the circuit court of appeals, was en- 
tered in the circuit court, and, acting thereunder, the clerk has taxed 
the costs already incurred, and has included, as part of the costs, 
interest on the master's îees of |2,500 from the Ist of July, 1892. The 
contention of the Wabash Eailroad Company is that the interest item 
is wholly unauthorized. 

Section 966 of the United States Revised Statutes provides that 
"interest shall be allowed on ail judgments in civil causes recovered 
in a circuit or district court and may be levied by the marshal under 
process of exécution issued thereon in ail cases where by the law of the 
state in which such court is held interest may be levied under process 
of exécution; and it shall be calculated from the date of the judgment 
at such rate as allowed by law on judgments recovered in the courts of 
such state." In Ohio, interest is allowed at the rate of 6 per cent. 
The claim by the Wabash Eailroad Company in support of this motion 
is that the appeal of Compton, if it had the effect of setting aside the 
decree, left the claim of the master an unliquidated and unascertained 
claim, unsettled, subject to the approval of the court, which was not 
obtained until 1897. I am clearly of opinion that the interest 
ought to be allowed in favor of the master. There was no dispute 
over the amount due to the master. The only question was who owed 
it. Under the original decree, it was held that Compton owed the 
amount, and an exécution might hâve issued in favor of the master 
against Compton at any time before the reversai. If such exécution 
had issued, the master would certainly bave been entitled to recover 
interest against Compton, and, upon rever.sal, Compton would hâve 
been entitled to the costs which he had been obliged to pay in the 
lower court, under its decree subsequently adjudged to be erroneous. 
If this be correct, then I can see no escape for the Wabash Company 
from payment to the master of the interest which the master might 
hâve collected from Compton, and which Compton, in that case, might 
hâve collected from the Wabash Company, under the decree. The 
fact that the master forebore to collect his |2,500 until it was flnally 
settled who should hâve to pay it is no reason why he should not now 
collect the full amount due him, with interest. The judgment in his 
favor has never been set aside. It has only been decided that the 
Wabash Eailroad Company is to pay it, instead of ilr. Compton. The 
Wabash Eailroad Company has suffered nothing from the master's 
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failing to colleçt it from Compton. ' If he had coUected it from Comp- 
tou, the Wabàsh Kailroad Company would bave had to pay interest. 
I do not seë why it should not hayè to pay interest noSv. The claim 
is not an unliquidated, unaseertainedclaim. It was never objected 
to, and nerer àppealed from, in s<> far as ite amount was originally 
adjudicated. The motion to retax the costâ is overruled. 



EOBINSON V. SOUTHERN NAT. BANK. 

(Circuit Court, S. D. New York. February 6, 1899.) 
Appkal Bond — Recbiveb of NATipsAii Bank — Appbal by Direction of 

COMPTROLLBR. 

Under Rev. St. § 1001, as construed in Bank v. Mlxter, 6 Sup. Ct. 944, 
114 U. S. 468, no security need be given by a receiTer of an insolvent 
national bank on an appeal taken by direction of tlie comptroller of the 
currency. • 

On Application for an Order Dispensing with Security on Appeal. 

Edward Winslow Page, for oomplainant. 
Hornblower, Byrne, Taylor & Miller, for défendant. 

LACOMBE, Cil-cuit Judge. In à récent décision, flled December 
12, 1898 (Platt V. Adriance, 90 Fed. 772), this court discussed the ques- 
tion when security should be dispensed with in accordance with the 
provisions of section lOOi, Kev. St. U. S. The conclusion reached 
was that security should be dispensed with only when the process was 
issued or the appeal taken "by direction of any department of the 
government," and it was directed in that case that, unless the plaintiff 
should file a certiflcate of the comptroller of the currency to the effect 
that process was taken out by express direction of the treasury de- 
partment, he should be required to file security for costs in the usual 
way. In that case no certiflcate of the comptroller of the currency 
was presented, but security for costs was duly flled. In the case at 
bar the plaintifi' has flled a signed direction by the comptroUer of the 
currency, requiring appeal to be taken. This paper does not indi- 
cate a direction by the treasury department. It is suggested that the 
comptroller of the currency is a department by himself, and not a 
braoch of the treasury department. The statutes, however, do not 
seem to warrant this conclusion, and it is doubtful whether a "direc- 
tion" of the comptroller of the currency is in fact a "direction" of the 
treasury department. It appears, however, that the suprême court, in 
Bank v. Mixter, 114 U. S. 463, 5 Sup. Ct. 944, held that, under section 
1001 of the Eevised Statutes, no bond for the prosecution of a suit, 
or to answer in damages or costs, is requii'ed on writs of error or 
appeals issuing from or brought to the suprême court, by direction of 
the comptroller of the currency, in suits by or against insolvent na- 
tional banks or the receivers thereof. The opinion in no way indicates 
the theory upon which the language of the section, "by direction of any 
department of the government," is thus construed, but the practice 
followed by the suprême court as therein indicated should bë followed 
hère. No security need be flled. 
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MONTGOMERY y. PBRKINS et al. 

(Circuit Court, S. D. New York. February 17, 1899.) 

Pkivileged Communications— Convebsations betwken Counsel. 

Conversations betweeu the soliciter and counsel of a party relating to 
the sut)ject-matter of a suit are privileged. 

On Application to Compel the Solicitor of the Complainant to 
Answer Certain Questions. 

William C Perkins, for the motion. 
L. J. Phelps, opposed. 

LAOOMBE, Circuit Judge. Question 26 is improper in form, call- 
ing for a légal conclusion. As to questions 29 and 30, they are clearly 
improper so far as conversations of the witness with Mr. Macfarland 
are concerned, if Mr. Macfarland is, as it is asserted on the brief, 
counsel for complainant. Certainly convei-sations between solicitor 
and counsel for a party touching the subject-matter of the litigation 
are privileged. As to consultations with Mrs. Uay and Mr. Larocque, 
there is some suggestion in the brief that they are the witness' clients 
in this matter, being the real parties in interest for whom he i« act- 
ing. If this be so, and it is made to appear in the record, the wit- 
ness is entirely within his privilège in refusing to answer; but, as I 
understand the situation, the record does not disclose any such rela- 
tion, and the witness does not assert that it exists. If it does not 
exist, I am wholly at a loss to understand upon what theory privilège 
of counsel is claimed as to thèse questions, which ask as to conversa- 
tions or consultations, not with the witness' clients, but with some 
third persons. No authority is referred to, and I know of no principle 
of law which would call for such an extension of the doctrine of 
privilège. 



DONAHUE et al. v. CALUMET FIRE-CLAY CO. 

(Circuit Court, D. Kentucky. May 6, 1899.) 

Rbmovai. of Cal"se8 — Time por Filins Pétition — Bffect of Anrwering 

AftEH OvERIiULING OF 0B,IBCTI0iI8 TO JdKISDIOTION. 

Where a défendant in a state court, a corporation of anotlier stsite, ap- 
peared specially, and moved to quash the sherifC's return of service, and, 
on the overruling of its motion, reserved a bill of exceptions, and in its 
answer and at ail times thereafter insisted on its objection to the juris- 
diction of the court over it, the faet that it answered to the merits, and 
took other action, by motion and otherwise, in préparation for trial, did 
not constitute such a voluntary appearance as would debar it from exer- 
cising its right to remove the cause to a fédéral court, when, on its sub- 
séquent motion, the order overruling its objection to the service was set 
aside, leaving the question whether it could legally be required to answer 
still pending. 

On Motion to Eemand. 

Wallace & McDonald and J. D. Reed, for plaintifïs, 
D, W. Sanders and 0. B. Seymour, for défendant. 
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EVAKS, District Judge. The plaintiff Philip Donahue begun tliis 
action in the state court by flling his pétition therein on April 22, 

1897. Tlie plaintiff alleged in bis pétition that the défendant was 
Un Ohio corporation, and bad its chief office in that state. A sum- 
mons was issued, and attémpted to be executed on various persons 
alleged, in one capacity or anotber, to be agents or offtcers of the de- 
fendant. On February 12, 1898, the défendant entered its spécial 
appearance, for the purpose and moved the court to quash the various 
returns on the summons. Tins motion after hearing was overruled 
by the state court on February 26, .1898. On March 5, 1898, the fol- 
lowing order was made in the case by the state court, namely : "Came 
défendant by counsel, and flled its answer herein. On motion of de- 
fendant, by counsel, it is ordered that this action be ànd is assigned to 
March 9, 1898, for trial." The opening sentence of the answer of the 
défendant begins as foUows: "The défendant, the Calumet Fire-Clay 
Company, not waiving its objection to the process herein, but express- 
ly reserving the same, dénies that the défendant," etc. ; and then pro- 
ceeds with a full answer to the mérite of the case, as the same had been 
presented in the pétition of the plaintiff as amended. On March 12, 

1898, défendant tendered its bill of exceptions, which was allowed, 
signed by the judge, and made part of the record, covering ail the 
proceedings on the motion to quash the returns on the summons, and 
disposing of that motion. On May 7, 1898, by consent of the parties, 
the action was assigned for trial on the Ist of June following. On 
May 23, 1898, on motion of the défendant, by counsel, and on aifidavit 
flled by it, it was ordered by the court that Frank Parsons do per- 
sonally appear on June 1, 1898, to testify in the action in behalf of the 
défendant, and not to départ without leave of the court. Parsons 
was the commonwealth'e attomey, who had conducted the case out 
of which the action grew. On June 1, 1898, by consent of the parties, 
by counsel, the case was reassigned for trial October 19, 1898. On 
October 11, 1898, the court, on the defendant's motion, repeated its 
former order, requiring the personal attendance of Frank Parsons at 
the trial to testify for défendant. On October 19, 1898, by consent 
of the parties, it was ordered that the action be assigned to April 
4, 1899, for trial. Philip Donahue having become a lunatic in the 
meantime, Patrick J. Donahue was appointed his committee on Oc- 
tober 22, 1898, and on November 2, 1898, on his motion, without objec- 
tion from the défendant, was admitted as a party plaintiff in this ac- 
tion, and permitted to prosecute the same for the beneflt of Philip 
Donahue. On November 5, 1898, plaintiffs moved the court to set 
aside the order assigning the case for trial on April 4, 1899, and to 
assign it for trial at the earliest day possible. The court sustained 
the motion on November 12, 1898, and set the case for trial on Febru- 
ary 6, 1899, the défendant excepting to both orders. On January 
25, 1899, on motion of défendant, an order similar to previous ones 
was entered as to the personal attendance of the witness Frank 
Parsons, an aiBdavit on behalf of défendant being flled as the founda- 
tion for the order. On January 28, 1899, the défendant, having 
given notice thereof, moved the court for leave to flle, and was per- 
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mitted to file, an amended answer. On the same day, the plaintiffs 
demurred to the amended answer, and it was sustained. The 
amended answer thus flled set forth the reasons and the facts upon 
which the défendant still insisted that the service of the summons 
was not sufflcient in law and that it should be quashed. The amended 
answer set up no other facts, except such as embraeed an attempt 
to show the ineufflciency of the service of the suramons in the case. 
On February 6, 1899, the défendant, by counsel, moved the court 
for leave to file an amended answer. No action appears to hâve 
been taken upon this motion, and on February 7, 1899, by agreement 
of counsel, the case was set for trial on the 27th of the month. On 
February 18, 1899, on defendant's motion, and on an afftdavit flled, 
the order respecting the personal attendance of Frank Parsons as 
a witness was entered in the same tenus as had been frequently done 
before. On Februarj' 25, ] 899, the défendant moved the court to set 
aside the order sustaining the demurrer to defendant's amended an- 
swer, and also to set aside the order overruling the motion to quash 
the returns of the sheriff on the summons. On March 4, 1899, the 
défendant, by counsel, on notice previously given in writing, moved 
the court to reassign the case to a day for trial. The motion was 
sustained, and the case was set for trial on March 13, 1899. On 
March 13, 1899, an order sustaining the motion to set aside the 
order overruling the motion to quash the sheriff's returns on the 
summons, which had been made on March 1, 1898, was entered, and 
the returns on the summons were quashed; whereupon, on motion 
of the plaintiffs, leave was given the sheriff to amend his returns 
aecording to the facts. On March 25, 1899, the case was passed un- 
til March 27, 1899, upon which day the plaintiffs moved the court to 
assign the case for trial, and, over the defendant's objection, it was 
assigned for trial on April 7, 1899, and the défendant entered a spé- 
cial appearance, and moved the court to quash the amended return 
of the sheriff on the summons. This motion was set for hearing 
on April 1, 1899, but before action was taken thereon, on that day, 
the défendant flled its pétition and bond, and removed the case into 
this court. Upon thèse facts, the plaintiffs move to remand the case 
to the state court, and insist that, if the flling by défendant of its 
answer on March 5, 1898, and then having the case assigned to a 
future day for trial, did not per se exclude the right of removal, then 
that those acts, coupled with the numerous other steps taken by de- 
fendant during a period of more than a year succeeding that date, 
certainly deprived it of the right to do so. 

A large nuniber of authorities are cited by the learned counsel for 
plaintiffs in support of this contention, but it is believed that in 
every one of them, with one or two possible exceptions, there was an 
actual service of process upon the défendant, in due form of law, and 
the only point to be decided in each of the cases was whether, un- 
der the state law and practice, the time flxed for answering had 
passed before the pétition for removal wàs presented to the state 
court. In the one authority alluded to as being an exception, which 
was the case of Goldey v. ilorning News, 15G U. S. 518, 15 Sup. Ct. 
559, there was not a proper service, and, the court so holding, the 
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case passed off upon that point, and- not upon the one to be disposed 
of now. 

The autliorities cited by the plaintiffs hâve not, for that reason, 
assisted the court in reaching a proper conchision in this case, where 
the objection always insisted upon is that process has never been so 
served upon the défendant as to give the court jurisdiction of its per- 
sofl. It is contended by the plaintiffs that the long séries of steps 
taken by the défendant after âling its answer, construed and con- 
sidered in connection with the flling of that pleading, were équivalent 
to an entry of its appearahce in the state court in such form as to 
bar the right before the défendant applied for the removal of the 
case to this court ; and that having, in fact, answered to the merits, 
and having so actively pressed f or a trial of the issues made, and 
having taken ail the steps above recited to obtain that trial, the de- 
fendant must be considered as actuàlly before the etate court, and 
in such form and for such à length of time as to preclude, at this 
late date, the right to remove the case. But, as indicated, the plain- 
tiffs hâve cited no direct authority to maintain this position, nor 
bas the court been able to flnd âny, although originally much in- 
clined to think that the motion should prevail, because of an impres- 
sion that as défendant could, at any time within 14 months previous 
to doing so, hâve removed the case so that a motion to quash the 
réturns on the summons could bave been passed upon hère (Kailway 
Co. V. Brow, 164 U. S. 271, 17 Sûp. Ct. 126), it should not hâve ap- 
peared to speculate upon its chances, and hâve acquiesced so long 
in the jurisdiction of the state court. But, on looking into the au- 
thorities, the court is entirely satisfled that this flrst impression was 
erroneous, and that it was compétent for the défendant to pursue the 
course it did in the state court', Without losing its right to remove 
the case. There has never béen a time when the défendant did not 
contest the validity of the service of the summons upon it. It did 
so at the outset, by entering its spécial appearance for that purpose 
only, and moving to quash the returns. This motion being denied 
by the state court, and a proper bill of exceptions having been al- 
lowed and signed by the judge, and made part of the record, the de- 
fendant, on March 3, 1898, flled its answer, but expressly reserved 
therein its right to insist upon the validity of the service, and ex- 
pressly declined to waive that right. Steps looking to a trial of the 
case, and preparing for it, were, it is true, taken by both parties be- 
fore the défendant filed an amended answer, in which it again vigor- 
ously insisted upon the proposition that it was not legally before the 
(;ourt, because of the want of proper service upon it of the summons. 
A demurrer to this pleading being sustained, due exception was 
taken. Some time after this last step, the court of appeals of the 
state having ruled upon a similar point, the défendant again moved 
to quash the returns upon the summons, and this time succeeded. 

Pending an attempt to secure an amendment of the returns, and a 
motion to quash that also, when made, the défendant removed the 
case. 

In the opinion of the court, the effect of the spécial appearance 
originally made ran along with, and inhered in, ail the subséquent 
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proceedîngs in the cause, and ail steps talien after the 12tli of Febru- 
ary, 1898, were taken under the cover and protection of the spécial 
appearance then entered, and the objection to the jurisdiction then 
made, and which was, on March 5, 1898, renewed in the answer âled 
on that date. It is not believed ttiat the défendant could lose its 
right to remove the cause until after the time arrived under the state 
law for it to answer, which would be 20 days after a due and légal 
service of a summons upon it. This court cannot hold that that 
time had ever come until it has had the right itself to pass upon the 
question whether the summons was legally executed. nor until it 
has actualîy passed upon that question adversely to the défendant. 

In short, a défendant does not lose his right of removal, unless, 
after due and proper service of process, he delays to file his pétition 
therefor until after the time for answering, as flxed by the state law, 
has passed ; nor probably unless, after a f ull and unrestricted ap- 
pearance, in the first instance, in the state court, without due service 
of process, he delays petitioning for a removal beyond a time équiv- 
alent to that allowed by law for answering. Certainly this must 
be true in the case at bar, unless the conduct of the defendfint in the 
state court was a waiver of its objections to the service of the process, 
and operated as a consent to the jurisdiction claimed over its per- 
son. The court cannot so read the record as to perceive any such 
waiver or consent. Ail that défendant did was under the duress of 
a proceeding it always ineisted was void. What it did was not, in 
any fair or légal sensé, voluntary. 

In the case of Harkness v. Hyde, 98 U. S. 476, the suprême court 
said: 

"The right of the défendant to Insist upon the objection to the Ulegallty 
of the service was not waived by the spécial appearance of counsel for him 
to move the dismissal of the action on that ground, or, what we consider as 
Intended, that the service be set aside, nor, whea that motion was overruled, 
by their answering for him to the merits of the action. Ulegallty In a pro- 
ceeding by which jurisdiction Is to be obtamed Is in no case waived by the 
apt)earance of ihe défendant for the purpose of calllng the attention of the 
court to such Irregularity, nor Is the objection waived when, being urged, 
It is overruled, and the défendant Is hereby compelled to answer. He is not 
considered as abandoning his objection because he does not submlt to further 
proceedings without contestation. It is only where he pleads to the merits in 
the flrst instance, without inslsting upon the iUegality, that the objection is 
deemed to be waived." 

This proposition was reaffirmed in the case of Railway Co. v. Pink- 
ney, 149 U. S. 207, 13 Sup. Ct. 859, and practically to the same elîect 
are the cases of Pacific Co. v. Denton, 146 U, S. 202, 13 Sup. Ot. 44, 
and In re Atlantic City R. Co., 164 U. S. 035, 17 Sup. Ct. 208, where 
it was held that, where a demurrer was filed for the express pur- 
pose of raising an objection to the jurisdiction, a subséquent answer 
to the merits did not waive that objection. The basis of the doc- 
trine is that the défendant does not appear voluntarily, but under a 
degree of compulsion, when having made, as strenuously as possible 
in the first instance, objection to the service of the process, he yields 
to answer to the merits. Particularly must this be so when, as in 
this case, he repeatedly réitérâtes, emphasizes, and insista upon his 
prétests against the jurisdiction and the manner of bringing him into 
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court. The authorities seem clearly to support the TÎew of the court 
tbat the motion to remand should be denied for the présent, with 
leave to renew it should the court hereafter détermine that the 
original service of the summons was Valid and sufiQcient. 



BRADY et al. v. BEEWIND-WHIÏE COAI^-MIN. CO. 

(Circuit Court, E. D. Pennsylvania. May 17, 1899.) 

No. 33. 

Altération op Contract — Matbrialitv. 

An altération ot a written contract by adding a provision thereto is ma- 
tériel where, although the rights of the parties would be the same if no 
contract had been made on the subject covered by the provision, its in- 
corporation in the writing would hâve rendered inadmissible paroi proof 
of a différent agreement, whlch, as the contiuct was written, would be 
compétent. 

On Motion for New Trial. 

C. B. Taylor, W. H. Addicks, and Wm. B. Linn, for plaintiff. 
H. C. Terry and O. E. Shannon, for défendant. 

DALLAS, Circuit Judge. The most serious question arising upon 
the plaintiff's motion for a new trial relates to facts and circum- 
stances which may be summarized as follows: A part-of his claim 
was foUnded upon a writing which he alleged constituted a contract 
for the purchase and sale of 350 cars of coal. This paper was directly 
declared upon, and was set out in the étalement of claim as follows : 

"0. H. Lawrence, Broker. 

"Fairmount, W. Va., May 15, 1894. 
"C. H. Lawrence: You wlU please ship to Harsimus, Jersey City, N. J., for 
account Berwind-White Coal-Mining Company, of Philadelphia, three huudred 
and fifty cars of run of mine coal; same to be paid for at $1.45 f. o. b. cars 
at mine per ton of 2,000 Ibs.; shipments to average tweuty cars per day, and 
to commence not later than May 16th, 1894. 

"[Signed] A. O. Tinstman." 

When the original of this paper was offered in évidence, it appeared 
that the letters and words "f. o. b. cars at mine" had been interlined. 
The défendants therefore objected to its admission. The plaintifts 
then claimed that the évidence theretofore presented and thereafter 
to be introduced would meet and overcome this objection. There be- 
ing, however, no direct évidence adduced at any time in support of 
this position, the contention flnally was that enough had been sliown 
to at least warrant an inference that the interlineation had been made 
before exécution, or, if made thereafter, that it had become known to 
and was acquiesced in by the défendant. I was not at ail satistted of 
this; but, deeming it inexpedient to immediately exclude the writing, 
I admitted it with the expectation that the question as to whether 
the jury should be finally permitted to consider it might be more ad- 
visedly determined at a later stage of the trial. Upon further re- 
ilection, I beeame convinced that the paper should not hâve been ad- 
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mitted, and also that, upon ail the évidence, a flnding by thé jury, if 
permitted and made, that the altération in question had been either 
rightfully made, or had been subsequently accepted by the défendant, 
could net possibly be sustained. Accordingly the defendant's motion 
to strike ont the paper was granted, and the jury was instructed to 
regard it as being wholly out of the case. I am still of opinion that 
this course was, as the matter was then presented, entirely proper. 
But it is now for the flrst time denied that the altération in question 
is material. I do not think that, in view of the persistent effort 
which was made to persuade the court that the added words, though 
material, had been rightfully inserted, this tardy suggestion that no 
such effort was necessary is entitled to very favorable considération. 
In my opinion, however, the altération cannot be regarded as an im- 
matçrial one. The argument which has been urged by the learned 
counsel for the plaintiff is fully answered by the judgment of the 
suprême court of Pennsylvania in the case of Craighead v. McLoney, 
99 Pa. St. 211, where it was said : 

"It is évident tiiat any tampering witli the instrument wtiicli Imposes upon 
the party a burden or a péril whieh he would not else hâve incurred is an 
injury to him, and therefore material. It is a misitake to infer that whether 
the pecuniary liability is increased or the time of payment changed Is the test. 
In thèse respects the party may be no v?orse, yet his rights and remédies on 
the instrument may be seriously affeeted. Whenever this is so, it does not 
matter that the altération was entirely honest. » * » _à.ny altération 
which changes the évidence or mode of proof is material." 

See, also, Hartley v. Corboy, 150 Pa. St. 23, 24 Atl. 295. 

Now, in the présent case, a main subject of controversy was as to 
the place of delivery. ïhe jury were instructed that, in the absence 
of contract to the contrary, the coal became the property of the de- 
fendant when shipped for transportation, and neither party ques- 
tioned the correctness of this statement of the law. But the défend- 
ant had adduced évidence to show that the actual agreement was that 
it was not to be chargeable for the coal until it had actually received 
it, and thie, of course, the défendant would hâve been precluded from 
doing if the phrase "f. o. b. cars at mine" had been regularly comprised 
in the paper, inasmuch as the express terms of an instrument of writ- 
ing may not be varied by oral proof. Therefore, under the cases 
cited, the materiality of the interlined words seems to be entirely 
plain. 

The allégation that the court erred in excluding from the considéra- 
tion of the jury "the évidence of custom in the sale of coal in West 
Virginia during 1894" was not pressed upon the argument. There 
was not sufficient évidence of the existence of the custom referred to, 
and, if there had been, the circumstances'of this case were not such 
as to justify its annexation to the contract sued on. The several 
reasons which relate to the action of the jurors need not be considered 
in détail. The questions of fact were submitted wholly to them, and 
were ably argued by counsel during several hours. It is true that in 
telling the jury that the rule of law must be followed with respect to 
place of delivery unless the parties had varied that rule by agreement, 
I did say that I recalled no évidence of such an agreement, "but my 
recollection is not conclusive upon you." But of this statement the 
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défendant alone could hâve had ahy cause to complain. When I 
made it I must hâve had in mind that no spécifie contractupon the 
subject had been proved, for that there was évidence from which the 
jury might rightfully dednce the inference that the parties had agreed 
upon a place or places bf dèlivery other than the point or points of ship- 
ment is unquestionable. Upon careful re^examination of the whole 
case, I flnd nothing which, in my opinion, would justify the court in 
setting aside this verdict, and therefore the motion for a new trial is 
denied. 



LAMSON et al. v. BEAED. 0. B. CONGDON & 00. v. SAME. PHELPS 

et al. V. SAME. 

(Circuit Court of Appeals, Seventh Circuit. May 19, 1899.) 

Nos. 526, 555, aud 561. 

1. RbVIEW— JUDGMENT — BUFFICIENCY Oï FiNDINGS. 

In determining whether a judgment is supported by a spécial finding, 
the sufficiency of the facts found is the sole question to be determined, 
" and henee the admission of évidence of immâterial facts Is not error. 

2. Banks and Banking — Authority of Président — Misappropbiation of 

FUNDS. 

If the directors of a bank, trustlng the président'» integrity or indivldual 
responsibility, authorlzed hlm to use drafts drawn on Its funds for private 
purposés, whether paid for at the time or not, any loss resulting from the 
misuse of such authority would fall on the bank, and not on a third per- 
son, who had taken the drafts for value and in good faith, which In such 
case would be determined by the established raies governing the transfer 
of negotiable paper. 
8. BiLLS AND Notes — Patmbnt bV Bank Dbapt— Inquirt by Drawbe— 
Nbcessity. 

A ereditor, receivlng a bank draft drawn to his order from his debtor 
In payment of Uie debt, is entitled to accept the draft without inquiry, 
not because of a presumption that the debtor had paid for the draft, but 
because it was drawn by the authorized offlcer of the bank in the usual 
course of business, acting without apparent or known interest in the 
transaction. 

4. SaMK— BONA FiDE PURCHASEB — EqUITIES. 

The receiver of such draft, though apparently an original party, as 
against the drawer is in effect an indorsee, and hence Is only affected by 
equlties of which he had notice before acceptîng it. 

5. Banks .\.sii Banking — Drafts by Phks.dent for Personal Use — Au- 

thority' TO Draw — Inquiry by Drawee. 

Where the président of a bank, as such, drew drafts on the bank's funds 
on deposit with its correspondents, payable to the order of certain brokers, 
for margins on transactions in futures carried for him personally, such 
payées are not bona flde holders of such drafts, but are put on inquiry 
as to the présidents authority to draw the same on the bank's funds for 
his Personal use, whiçh inquiry they should hâve made from the directors 
of the bank; but they were under no obligation to undertake an examina- 
tlon of the bank's books to ascertain whether the président had reimbursed 
the bank. 

6. Same. 

In the absence of spécial authority, conferred by the directors of a bank 
by resolution, acqulescence, or implied assent, the président of a bank bas 
no authority to draw drafts on its funds in payment of personal debts. 

7. Same — Kecovery of Money — Findikgs— Construction. 

In an action by a bank to recover money fraudulently paid out by its 
président by means of drafts, a iinding that the président was not a de- 
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posltor, ana that such wrougfui appropriation constituted embezzlement, 
was not nuUified by the fact that it was also found that the entries on the 
bank's books tended to show that the bank was pald for the drafts so 
drawn. 

8. Same. 

Where a transaction between the président of a bank and défendants, 
in which the président paid défendants money belonging to the liank, 
which he wrougfully appropriated, was coneealed from the bank, and the 
mère statement of the tacts to the directors would hâve disclosed the fraud, 
défendants are liable to the bank for the money so received. 

9. Same — Fkaudulbnt Withdrawals by Président — Notice. 

Possession of books by a bank, eontaining entries of drafts fraudulently 
drawn by the président in Personal brokerage transactions, is not notice 
thereof to the bank, where the books were under the sole control of the 
président, and kept in such a manner as to conceal his défalcations. 

10. Samb. 

Knowledge by the président of a bank of his misappropriation of its 
funds in personal transactions is not notice to the bank. 

11. Samb— ConnsE op Dealing— Ebtoppel. 

Where the président of a bank wrongfuUy appropriated the bank's funds 
to his Personal use by means of drafts, which he so entered on the bank's 
books as to conceal their fraudulent character, the bank is not estopped by 
the president's course of dealing from denying his authority to draw drafts 
for such purpose. 

13. Same— Trial— Fjndinos—Efpect. 

A finding that money of a bank, appropriated by the président to his 
Personal use by means of drafts, was wrongfuUy taken by him, is équiva- 
lent to a finding that lie had no authority to draw and use the drafts. 

13. Same— Défense- Négligence. 

In an action by a bank to recover the proceeds of drafts wrongfuUy 
drawn by its président and used for his personal beneflt, the défense that 
he was permitted to draw tbem through the culpable négligence of the di- 
rectors Is unavailing, where there was no finding of such négligence, 
or that défendants were iufluenced thereby to accept tiie drafts, of which 
they had notice the président was making improper use. 

14. BiLLS ANB Notes- Bank Drafts— Whonqful Issuanoe— Acceptance by 

Payées — Effect. 

Where the président of a bank, as such. drew drafts on its funds, in 
favor of certain brokers as payées, for margins on brokerage transactions, 
such drafts are nelther commercial paper, nor contracts, until acceptée! 
by the payées; and by acceptanee the payées become parties to their 
original exécution, and hence are put on inquiry whether the président 
exceeded his authority in drawing them, and, if so, such payées are liable 
to the bank for their proceeds. ' 

15. Trial — Sfeofal Instructions. 

It was not error for the court to refuse a spécial instruction on an issue 
not pleaded, and impliedly excluded from the considération of the jury. 

In Error to the Circuit Court of the United States for the Northern 
Division of the îvorthern District of Illinois. 

Thèse are actions of aesumpsit, brought by Robert E. Beard, as 
receiver of the First National Bank of Pella, lowa, to recover of the 
respective plaintiffs in error, who are commission merchants at Chica- 
go, the proceeds of drafts of the bank, drawn in their favor and de- 
livered to them by E. E. Gassatt, then président of the bank, in dis- 
charge of individual liabilities incurred in transactions conducted by 
them for him on the board of trade at Chicago. 

The plaintiffs in error in the flrst case are co-partners under the name of 
Lamson Bros. & Co.; in the third case, under the name of Milmine, Bodman & 
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Co.; and in the second case C. B. Congdoni & Co. Is the name of a corporation. 
The déclaration in eaeh case contains the eustomary common counts, and also 
spécial counts, to which the drafts therein sued upon are made exhibits. Plea 
in each case, non assumpsit; and in the first case a trial by jury. The errora 
assigned in that case hâve référence to the givlng and refusing of Instructions. 
The évidence is in the record, and is without substantial conflict. The drafts, 
of which there were ten, were ail drawn upon a lithographed or printed form, 
and, excepting dates and amounts, are like the first, which reads as foUpws: 

"First National Bank. 

"Pella, June 27, 1892. 
"Pay to the order of Lamson Bros. & Co. $400, four hundred dollars. 

"E. R. Cassatt, Pt. 
"To National Bank of Illinois. ' Oashier." 

The Word "Oashier" is in print, and the letters "Pt.," opposite the name of 
Cassatt, were written by him to indicate his otiice as président of the bank. 
He sent the drafts by mail to Lamson Bros. & Co., in response to their de- 
mands. In order to maintain his margins, and In each instance they acknowl- 
edged recelpt by a letter addressed to Cassatt indivldually. In their letter of 
December 20, 1893, they say, "Your a/e has crédit for $200, received from First 
National Bank of your city," and in that of Jaauary 22, 1894, they say: "We 
received today from the First National Bank of your city their favor of the 
20th instant, containing draft for $400, which we hâve credited to your ac- 
C'ount." 

Under the court's charge, which upon the main question in the case followed 
the opinion of Judge Wallace in Andersen v. Klssam, 35 Fed. 699, the jury 
returned a verdict, upon which judgnient was entered in favor of the plalntiff 
for the sum of $3,588, of which it is coneeded the sum of $688 was for inter- 
«st. In support of the court's charge there hâve been cited (in addition to Ander- 
sen V. Kissam, supra) Chrystie v. Foster, 9 C. C. A. 606, 61 Fed. 551; Moores 
V. Bank, 15 Fed. 141; Id., 111 XJ. S. 156, 4 Sup. Ct. 345; Claflin v. Bank, 25 
N. Y. 293; Gérard v. MeCormlck, 29 N. E. 115, 130 N. Y. 261; Wilson v. 
Eailway Co. (N. Y. App.) 24 N. E. 384; Shaw v. Spencer, 100 Mass. 384; 
Bank V. Wagner (Ky.) 20 S. W. 535. Per contra, the plaintiffis In error hâve 
cited Goshen Nat. Bank v. State, 141 N. Y. 379, 36 N. E. 316; Bank of New 
York Nat. Banking Ass'n v. American Dock & Trust Co., 143 N. Y. 564, 
Î58 N. E. 713; Hanover Nat. Bank v. Same, 148 N. Y. 612, 43 N. E. 72; Kis- 
sam V. Andersen, 145 U. S. 435, 12 Sup. Ct. 960. This case was argued at 
the Oetober session, 1898, Judge Showalter wlth the other circuit judges 
«omposlng the court. In each of the other cases a trial by jury was waived 
by written stipulation, and the court made a spécial flnding of facts, based in 
the main upon an agreed statement of the parties, and gave judgment for the 
plalntiff. 

The findlngs in No. 555 are as follows: 

"First. The plaintifC was before and at the time of the commencement of 
this suit, and is now, the receiver, duly appointed by the comptroller of the 
«urreney, of the First National Bank of Pella. The plalntiff was at the time 
of the commencement of this suit, and Is, a citizen of the state of lowa. 

"Second. The défendant C. B. Congdon & Co. is a corporation organized 
under the laws of the state of Illinois, having its principal place of business in 
Chicago, in the Northern division of the Northern district of said state. Said 
corporation is a résident and citizen of the state of Illinois, and of the Northern 
division of the Northern district thereof , and was so organized and incorporated, 
and was such résident and citizen, at the time of the commencement of this suit. 

"Third. The said First National Bank of Pella Is situated at Pella, a town 
of about 3,000 Inhabitants, in the midst of a farming community, and was or- 
ganized in 1871, under the banking laws of the United States, wlth a capital 
stock of $50,000. E. R. Cassatt was the principal person engaged in its or- 
ganization, and after the year 1883, together with his relatives, owned a ma- 
Jority of the stock, ail of which was controUed by Cassatt. From the time of 
the organization of the bank to its failure Cassatt was président, and the prin- 
cipal executive ofHcer of the bank, and enjoyed in a high degree the confidence 
of its stockholders and of the people of Pella and of the surrounding counrry. 
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Subséquent to 1881 the management of the bank was entirely under the control 
of E. R. Cassatt. The board of directors performed their duties largely in a 
perfunctory manner, and their knowledge as to the affalrs of the bank was de- 
rived almost exclusively f rom the statements made to them by Cassatt. Cassatt 
dictated the persons to whom loans should be made, and had the entlre discré- 
tion as to the acceptance of ail bills receivable whlch became part of the assets 
of the bank. The method by which the afCairs of the bank were conducted, 
the duties which the clerks performed, the manner of selling exchange, and 
the other executive methods of the bank were devlsed by sald Cassatt, and 
carried on under his directions, without interférence from the directors. The 
board of directors reposed implicit confidence in Cassatt, and accepted his 
statements as true in regard to ail the affairs of the bank, and made no exami- 
nation of the bills receivable to aseertain whether they were spurions or not. 
Cassatt had charge of the bills receivable of the bank and of the cash ehest. 
Cassatt was accustomed, from the organization of the bank down to the time 
of its failure, to draw drafts on the funds of said bank on deposit in other 
banks, signing such drafts in the name of himself as président. The affairs 
of the bank were examined twice a year by the examiner appointed by the 
comptroller of the currency of the United States. At the time of such examina- 
tions Cassatt was accustomed to exhiblt to the examiner the bills receivable 
and the cash on hand, and then return them to the safe. At such tlmes the 
proper amount of cash was on hand and such bills receivable as the books of the 
bank showed to be on hand. The balance of the stock of the bank, outside of 
Cassatt's holdings, were held in small amounts, the average being about $2,000 
of stock (at its par value). 

"Fourth. The said First National Baiik of Pella went into the hands of a 
receiver June 25, 1895. At the time of its failure it was for the flrst time asoer- 
tained by its stockholders, and by the other offlcers, that said Cassatt was a 
defaulter to the bank in the sum of about $65,000. Such sum had been taken 
by Cassatt, from time to time, from the moneys of the bank, and had been 
concealed by means of forged, spurlous, and other fictitious notes; otlier évi- 
dences of loans having been put into the bank by Cassatt. The forged and 
fictitious notes were so adroitly executed tliat there was nothing that would 
suggest to the ordinary observer that the notes were not genuine, as they pur- 
ported to be. Tlie said Cassatt has since that time been duly indieted, tried. 
and convicted for the embezzlement of sald $05,000, and is now serving his 
sentence on account of such conviction. 

"Fifth. The said Cassatt began to hâve business dealings with C. B. Congdon 
& Co., a firm consisting of C. B. Congdon and A. C. Davis, commission mer- 
chants on the Board of Trade in the city of Chicago, in IStM, continulng to 
hâve such transactions down to and including a portion of September. 1894. 
On or about September 24, 1894, the défendant corporation of C. B. Congdon 
& Co. was duly organized under the laws of the state of Illinois and authorized 
to begin business. On said September 29, 1894, said corporation duly pur- 
chased the good will and property of the said firm of C. B. Congdon & Co. 
and of tbe firm of A. C. Davis & Co., said A. C. Davis being a member of both 
flrms. The stockholders of said corporation were, and at the time of said 
transaction continued to be, and still are, the same men who constituted the 
firm of C. B. Congdon & Co. and the firm of A. C. Davis & Co. The offlcers 
of said corporation, at the time of its organization and at the time the drafts 
were made in the suit hère, were G. B. Congdon, président; A. C. Davis, vice 
président; William S.'Warren, secretary; Charles H. Hulburd, treasurer,— 
the said C. B. Congdon being the same C. B. Congdon who belonged to the 
préviens firm of C. B. Congdon & Co., and the said A. C. Davis being the same 
A. C. Davis who belonged to the flrm of C.B. Congdon & Co. The directors 
of said corporation were at the beglnnlng, and hâve ever since continued to 
be, C. B. Congdon, A. C. Davis, C. H. Hulburd, William S. Warren, and E. 
A.. Lancaster. From the time said corporation of C. B. Congdon & Co. was 
organized the said Cassatt continued bis dealings. formerly had with 0. B. 
Congdon & Co., with the said corporation. The said dealings with the 
said corporation and its predecessor, C. B. Congdon & Co., were substantially 
as follows: The said Cassatt would, either personally or by wire. direct the 
said corporation or flrm to purchase or sell certain futures in either wheat, 
94 F.— 3 
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oatg, or provisions, whlçh sai<j direction would be executed by the corporatloE 
on tlie Olilcago Board of Trade by buying of or selling to some other broker 
(Hisuçb board the futures stlpulated- Such purchases or sales would thereupon 
be carried by said corporation or ftrm In tbe name ot and for the benefit of 
said Gasgatt. until anotlier order was received by Cassatt closing ont the same, 
either by. purchase or sale, as the case inight be. TJnder the rules of the Board 
of Trade the corporation or flrm would haye, been obliged to hâve delivered, 
in case of sales, or accepted, In case of purchases, from the brokers with whom 
they had transactions,, the cereals or provisions in question when the deals 
matured, and the said Cassatt would hâve bepn obliged to hâve taken or de- 
livered to the corporation or flrm the cereals or provisions called for in such 
deals at the time they would hâve matured. As a matter of fact, however, 
none of the sales made by the corporation or firm on account of Cassatt ever 
resulted,in the delivery of any grain or provisions, and none of any of the 
purchases made on his account ever resulted in obtaining, or the acceptance 
of, any grain or provisions. The deals were, in nearly every instance, closed 
before the future to which they related had arrived, and without the passing 
or intention to pass of any actual grain or provisions. AU the transactions of 
Cassatt with the said corporation or flrm were intended by him to be purely 
spéculative transactions in futures on the Board of Trade, and were so under- 
stood by the said corporation pr flrm, and none of the said transactions con- 
templated the purchase or sale of grain or provisions with any other purpose 
than the subséquent disposai of the same without the actual delivery or ac- 
, ceptance of the grain or provisions involved. The purchases and sales were 
numerons, and represented, inithe aggregate, a l^rge amount of dealing. The 
défendants and the flrm were proteeted from losses by margins put up from 
time to time with them by said Cassatt for that purpose. The gênerai course 
of said spéculation was unf avorable to Cassatt. He occasionally had some 
profits, but : more frequently suffered losses. The whole course of the transac- 
tions would hâve disclosed to an ordiijary observer, fully informed of the facts, 
that Cassatt was graduallyloslng, and that some funds owijed or controlled 
by him must hâve been graduaily eaten into hy the losses from time to time 
incurred and the margins put np. The défendants themselves must hâve known 
this prior to and at the time they receivedthe drafts sued upon, unless they 
willingly suffered themselveS; to be deceived. 

"Sixth. The said Cassatt, in order to carry on his deal with the said flrm 
and défendants, kept two accounts in the said First National Bank of Pella, 
one in his own name, and the other in, the name of B. R. Cassatt & Co. 
During the period of said deals Cassatt remitted to the said flrm, on account of 
the margins aforesaid, from time to time, drafts similar to the drafts sued on 
in thèse cases, including the drafts sued upon; that is to say, the drafts signed 
by the First National Bank of Pella, by B. R. Cassatt, président, drawn upon 
the Nçitjonal Bank of Illinois, and payable to the firm. Thèse drafts drawn 
upon the .flrm ot O. B. Congdon & Co. bore the dates, and were for the 
amounts, as foUows: 1894: January lOth, $400; January 24th, $200; Febru- 
ary lOth, $500; February 16th, $000; April 25tb, $500; May 12th, $500; May 
15th, $500; May 17th, $1,100; July 18th, $60Q; July 2pth, $400. Also, there 
were sent:to the défendant the corporation of 0. B. Congdon & Co. drafts as 
follows: 1894: October 3d, $2)000. 1895: January 23d, $2,000. Said drafts, 
having been received by the said firm of 0. B. Congdon & Co. and the said 
corporation of 0. B. Congdon & Co., and credited to the said Cassatt on their 
books, respectively, were indorsed on the back by the said flrm of C. B. Cong- 
don & Co. and the said corporation of O. B. Congdon & Co., respectively, and 
deposlted to the crédit of their account in their bank of deposlt in Chicago, 
the Corn Exchange Bank, by which bank they were passed to the National 
Bank of Illinois, and charged by said last-named bank to the First National 
Bank of Pella. Such drafts were, at a date subséquent to their issue, duly 
■credited to said National Bank of Illinois, and charged to some account on 
the books of said Pella Bank having a crédit balance appearing upon said 
books of snflicient amount to pay or offset such charges, except, however, in 
eo far as the facts stipulated in this paragraph may be modlfled by the follow- 
ing statement, to wit, that at the time of the failure of the Pella Bank the 
books of said National Bank of Illinois showed that drafts to the amount of 
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$3,000 had been drawn by said Pella Bank upon said National Bank of Illinois 
and net credited to It upon the bocks of said Pella Bank. 

"Seventh. None of said drafts were used or Intended to be used to pay off 
any debt or obligation of said bank, but aU were used to supply tlie marglns 
in the prlvate transactions of the said Cassatt with the said firm of 0. B. 
Congdon & Co. and said corporation of C. B. Congdon & Co., as àforesald. 
Said transactions were ail kept secret from the bank by said Cassatt. 

"Bighth. There Is no évidence from either side, other than the foregolng, 
tending to show that the said Cassatt was or was not a man of meàns, inde- 
pendently of his holdings in the said First National Bank of Pella. Both the 
firm of C. B. Congdon & Co. and the corporation of C. B. Congdon & Co. 
knew that Cassatt was président of the bank, and had aceess to its funds, 
but made no inquiry as to whether said Cassatt had means, independently of 
his holdings in said bank, and made no inquiry of said Cassatt, the other officers 
of the bank, or any one else likely to know, whether said Cassatt was using 
his own means in the spéculative transactions àforesald^ and no inquiry looklng 
in that direction. 

"Ninth. The court finds that the avails of the drafts sued upon in this case, 
through the means already described, were taken purposely by the said Cas- 
satt, without authority of law, but as an act of theft and embezzlement from 
the funds of said bank, and that the défendants, In receiving the avails of said 
drafts, were in fact receiving the moneys stolen by said Cassatt from said bank. 
The court further finds that reasonable and prudent men, having no selfish 
interests to subserve, would hâve been led, by the facts in possession of the 
firm of C. B. Congdon & Co. and of the défendant, to suspect that said Cassatt 
might be unlawfuUy using the funds o£ said bank to supply the margins trans- 
mitted to the firm of C. B. Congdon & Co. and the corporation of C. B. Cong- 
don & Co., respectively. 

"Wherefore, the court finds the issues for the plaintifC and against the de- 
fendants, and assesses the plaintifif's damage at the sum of $2,323.61, of whieh 
$2,000 is principal and $323.61 interest. P. S. Grosscup, Judge." 

In No. 561 the findings, with a change of the names of the défendants, are 
the same, with the foUowing exceptions: 

The fifth commences with this statement: "Fifth. The said Cassatt began 
to hâve business dealings with the défendants, commission marchants on the 
Board of Trade, in the city of Chicago, in 1884, continuing to hâve sueh 
transactions down to and including a portion of the year 1894,"— and also con- 
tains the following: "The money which was sent to Milmine, Bodman & Co. 
to pay the losses aforesaid was in turn paid out by Milmine, Bodman & Co., 
for the purpose of discharging the eontracts made in behalf of Cassatt by 
them, upon which the losses occurred, and no profit resulted to Milmine, Bod- 
man & Co. by reason of any of the dealings with Cassatt, except the commis- 
sions which they earned as brokers in negotiating the transactions for him." 

The sixth, after the first sentence, proceeds as follows: "During the period 
of said deals, Cassatt remitted to the défendants, on account of margins afore- 
said, from time to time prior to the drafts sued on in this case, 27 drafts, 
each of which was exaetly similar to the drafts sued on in this case; that is 
to say, each was signed, 'First National Bank of Pella, by B. R. Cassatt, 
Président.' Ail of thèse drafts were collected by the défendants in the same 
way as the drafts in the suit. The earliest of the séries of drafts, prior to the 
drafts in suit, was August 21, 1884, and the latest was April 6, 1891. Of 
thèse drafts, there were 5 in 1884, 8 in 1885, 6 in 1886, 2 in 1887, 1 in 18S8, 
1 in 1890, and 2 in 1891, and were for the amountsand bore the dates as fol- 
lows: 1884: August 21st, $500; October llth, $300; November 19th, $300; 
December Ist, $500; December 9th, $300. 1885: January 5th, $200; Febru- 
arv 19th, $250; March 25th, $500; April 27th, $500; July 27th, $425; October 
5th, $300; October lOth, $1,500; October 15th, $1,000. 1886: April 12th, 
$1,000; April 17th, $1,000; September llth, $300; September 25th, $300; Oc- 
tober llth, $300. 1887: February 19th, $300; July 8th, $300. 1888: Decem- 
ber 3d, $1,000. 1889: March 18th, $800; April 13th, $500. 1890: February 
13th, $500. 1891: January 6th, $500; April 6th, $1,000. Each of said drafts 
was chargea by the National Bank of Illinois to the First National Bank of 
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Pella, and monthly statements were sent by the National Banfe of Illinois to 
the First National Bank ^i Pella, whlch were checked up by the clerks in the 
latter bàiik, but during the two years Immedlately preceding the f allure the 
checking was done by Cassatt himself. Most of the draiîts sent by E. R. 
Cassatt, as af oresald, botb those prlor to the ones in suit, as well as the di-af ts 
sued upon In thls case, except as hereinafter noted, were charged upon the 
books of the First National Bank of Pella, either to the account of E. R. Cas- 
satt, or to the aeeount of E. R. Cassatt & Oo., which account, at the time of 
such charglng, had an apparent crédit balance sufflcient to pay or offset the 
charge so made against It. Such of said drafts as were not charged to E. R. 
Cassatt, or to E. R. Cassatt & Oo., were charged to some other account upon 
the books of said bank, which account, at the time of said charges, had an ap- 
parent crédit balance sufflcient to pay or offset the charges so made against 
it. Said drafts were ail slgned by E. R. Cassatt as président. ïhe drafts sued 
on in this case were ail drawn upon the National Bank of Illinois, payable tç 
Milmine, Bodman & Co., and signed 'First National Bank of Pella, by B. R. 
Cassatt, Président,' and were of dates and amounts as foUows: 1891: August 
20th, ?1,400; August 31st, $800; September 19th, $500. 1892: June 13th, 
$2,000; August 27th, $1,000; September 5th, $1.000; October 22d, $1,000; Oc- 
tober 28th, $1,000. 1893: January 30th, $1.000; February 14th, $600; Feb- 
ruary 18th, $1,500; March ISth", $600; June 21st, $2,500; November 23d, $300; 
December 21st, $500. 1894: January 24 th, $300; February lOth. $500; Feb- 
ruary 12th, $600." 

And the seventh contains the foUowing addltional statement: "The télé- 
graphie correspondence between said Cassatt and the défendants was carried 
on in clpher. On one occasion the défendants falled to observe this cipher, 
and on a protest from said Cassatt prolnised that such overslght shouid not 
occur again. It is not unusual, however, for Board of Trade commission men 
to communicate with thelr customers in cipher. The cipher used in this case 
was the so-called 'Robinson Cipher.' Nearly every dealer in the country has 
a copy of this. The telegrams were neither signed nor addressed in cipher, 
but were addressed and signed by the correct names of the respective parties." 

In No. 555 the following propositions and the authorltles cited are relied 
upon: 

(1) "There was nothing in the form of the draft sued on to create a sus- 
picion that Cassatt was using the funds of the bank in the payment of his 
individual indebtedness. Goshen Nat. Bank v. State, 141 N. Y. 179, 36 N. E. 
316; Claflin v. Bank. 9^ N. Y. 297; Bank of New York Nat. Banlcing Ass'n v. 
American Dock & Trust Oo., 143 N. Y. 564, 38 N. E. 713; Huie v. Allen (Sup.) 
34 N. Y. Supp. 577; Dlke t. Drexel (Sup.) 42 N. Y. Supp. 985; Goodman v. 
Simonds, 20 How. 364; Bank of Edgefleld v. Farmers' Co-op. Mfg. Co., 2 C. 
C. A. 637, 52 Fed. 98-103; Bank v. Holm, 19 C. C. A. 94. 71 Fed. 489; Kaiser 
V. Bank, 24 C. C. A. 88, 78 Fed. 281; Anderson v. Kissam, 35 Fed. 699; Kis- 
sam V. Anderson, 145 U. S. 435, 12 Sup. Ot. 960." 

(2) "The directors of the Pella Bank were guilty of culpable négligence, 
which far outweighed any slight négligence of défendant." 

(3) "The course of dealing between the banlt and the défendant, and its 
predecessor flrm of the same name, created a presumption, upon which défend- 
ant could rely, that the draft sued on was properly obtained by Cassatt, and 
that the défendant was entltled to receive its avails in payment of a debt due 
from Cassatt. There was Implied authority for his act. Martin v. AVebb, 
110 U. S. 7, 3 Sup. Ct. 428; Hanover Nat. Bank v. American Dock & Trust Co., 
148 N. Y. 612, 43 N. E. 72." 

(4) "Cassatt pald for the draft by the use of the crédits the bank had given 
him. He defrauded the bank in his obtention of the crédits, but that was an- 
other transaction. So long as the crédits subsisted, they could, as between the 
bank and the défendant, be used as they were used. Wilson v. Bailway Co. 
(N. Y. App.) 24 N. K. 384." 

(5) "Assuming, arguendo, that the form of the draft was such as ought to 
hâve created suspicion that Cassatt might be improperly using the funds of 
the bank in payment of his individual debt, and that the défendant was cliarged 
with the duty of inquiry, and made none, it is only chargeable with a knowl- 
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edge of sucb facts as it wonld hâve leamed by the exercise of ordinary dili- 
gence. Birdsall v. Knssell, 29 N. Y. 220; Woolen Mills v. Sibert, 81 Ala. 140, 
1 South. 773; Knapp v. Bailey (Me.) 9 Atl. 122." 

In No. 561 the foUowing: 

(1) "The défendants were under no duty to inquire into the facts of transac- 
tions anterior to, and entirely separate and distinct from, the transactions to 
which they were parties." 

(2) "The court erred in entering judgment against the défendants, when 
the flndings showed that Oassatt had paid the bank for every one of the drafts. 
Goshen Nat. Bank v. State, 141 N. Y. 379, 36 N. E. 316; Wilson v. Kallroad Co., 
120 N. y. 145, 24 N. E. 384; Hanover Nat. Bank v. American Dock & Trust 
Co., 148 N. Y. 012, 43 N. E. 72; Cowing v. Altman, 71 N. Y. 435; Railway Co. 
V. Sprague, 103 U. S. 756." 

(3) "The faet that the bank had allowed Cassatt, for a period of seven years 
prier to the dates of the drafts in suit, to draw drafts in a manner exactly Uke 
the manner in which he drew the drafts sued on, established a course et deal- 
ing which estops the bank to deny that Cassatt had a right to act according 
to this established course. Bronson's Bx'r v. Ohappell, 12 Wall. 081; Martin 
V. Webb, 110 U. S. 7, 3 Sup. Ct. 428; Merchants' Bank v. State Bank, 10 Wall. 
(>04; Hooe v. Oxley, 1 Wash. (Va.) 19; McDonnell v. Bank, 20 Ala. 313; 
Martin v. Manufacturing Co., 9 N. H. 51; Weaver v. Ogletree, 39 Ga. 580; 
Kailroad Co. v. Schuyler, 34 N. Y. 30; Hanover Nat. Bank v. American Dock 
& Trust Co., 148 N. Y. 012, 43 N. E. 72." 

(4) "One who receives a bank draft, fair on its face, signed by the officer 
duly authorized to sign drafts, may take it as currency, even tliough he receives 
it from the officer who signs it, and in pavment of the latter's debt. Goshen 
Xat. Bank v. State, 141 N. Y. 379, 36 N. E. 316; Goodman v. Simonds. 20 
How. 343; Railroad Co. v. Schuyler, 34 N. Y. 30; Bank of Edgefield v. 
Farmers' Co-operative Mfg. Oo., 2 C. C. A. 637, 52 Fed. 98; Swift v. Smith. 
102 U. S. 442." 

(5) "Even if Milmine & Co. had inquired, they could not possibly bave founrt 
out the secret reasons existing between Cassatt and the bank why it was im- 
proper for Cassatt to draw thèse drafts." ^ 

Per contra, for the défendant in error, the following: 

(1-3) Questions of praetice. 

(4) "The receipt by the plaintiff in error of the drafts of the Pella National 
Bank, signed by Cassatt in his officiai capacity, to be used as margins for 
his Personal trades, put the plaintift's in error upon notice that Cassatt was 
using the bank's funds without authority. and plaintiffs in error took such drafts 
at their péril, and are accountable to the reeeiver.for the avails thereot. (a) 
l'he distinction asserted in counsel's brief as to this point does not exist. 
Hanover Nat. Bank v. American Dock & Trust Co.. 148 N. Y. 012, 43 X. E. 
72; Moores v. Bank, 15 Fed. 141; M., 111 U. S. 150, 4 Sup. Ct. 345; Trust Co. 
V. Boynton, 19 C. C. A. 118, 71 Fed. 797; Gérard v. McCormick. 29 N. E. 115. 
130 N. Y. 261; Andersen v. Kissam, 35 Fed. 099, 703. (b) The form of thèse 
drafts put plaintiffs in error upon notice. Anderson v. Kissam. 35 Fed 699 
703; Chrystie v. Foster, 9 C. C. A. 606, 61 Fed. 551; Moores v. Bank, 15 Fed. 
141; Id., 111 U. S. 150, 4 Sup. Ct. 345; Clafiin v. Bank, 25 N. Y. 293; Gérard 
V. McCormick, 29 N. E. 115, 130 N. Y. 261: Wilson v. Railway Co.. 24 N. B. 
384, 120 N. Y. 145; Shaw v. Spencer, 1(X) Mass. 382. 384; Bank v. Wagner 
(Ky.) 20 S. W. 535; Trust Co. v. Boynton, 19 C. C. A. 118, 71 Fed. 797. (c) 
The defect appearing upon the face of the drafts, the doctrine of Bank of Edge- 
field V. Farmers' Co-op. Mfg. Co. and Goodman v. Simonds, cited by plain- 
tiffs in error, does not apply. (d) The circumstances of tlie case of 'Goshen 
Nat. Bank v. State were radlcally différent from that at bar. (e) The fact tliat 
by common usage bank drafts are treated as cash, if that be a fact. cannot 
be availed of by one who receives the bank's draft, signed by the président. 
in payment of the president's debt, to relieve the récipient from the opération 
of the rule that he who knowingly receives from an agent, and on the agent's 
account, that which belongs to the principal, does so at his péril. Anderson 
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V. K:issam,.35 Fed. 699, 703; Shaw v. Spencer, 100 Mas?. 384; Moorea v. Bank, 
15 Fed. 141; Id., lll U. S. 156, 4 Sup; et 345." 

(5) "Hatlng failed to make Inqtiiry, thç plalntlffs In error are bound by the 
actual f acts as they existed, and wlll not bè heàrd to cont'end that Inquiry 
would hâve been unavaOing. Shaw v. Spencer, 100 MasSi 384; Trust Go. v. 
Boynton, 19 C. C. A. 118, 71 Fed. 797; Manufacturlng Co. v. Whltehurst, 19 
O. G. A; 130, 72 Fed. 502," . i 

(6) "The course of dealing between the bank and plalntiffs In èrror did not 
create a presumptîon, upon whlch plaintiffs in error cotild rely, that the draft 
sued upoû was properly obtained by Cassa tt, and that the plalntiffs In error were 
entltled to recelve its avails in payment of a debt due from Cassatt There was 
no Implled authority for his act. Chrystle v. Foster, 9 C. O. A. 606, 61 Fed. 
551; Andersen v. Kissanj, Bupra; Wright's Appeal, 99 Pa. St. 425; Hill v. 
Publishing Co. (Mass.) 28 N. E. 142; PoweU T. Kogers, 105 111. 318; Berwind 
V. Schultz, 25 Fed. 912; Clews v. Bardon, 36 Fed. 617; Briggs v. Spaulding, 
141 U. S. 131, 11 Sup. et. 924; Percy v. MUiaudon, 8 Mart. (N. ''.l 68, 74, 75." 

(7) "The court found, in effect, that the transactions on account of which 
thèse drafta were forwarded were gambllng deals. Therefore the avails of the 
drafts could be recovered by the reCèiver, whether the brokers were or were 
not put on notice, (a) The flnding Is that neither party intended actual sales 
or purchases, but purely spéculative transactions in 'futures.' The intent gov- 
erns. Irwin v. Williar, 110 D. S. 499, 4 Sup. Ct. 160; Boyd T. Hanson, 41 Fed. 
174; Insurance Oo. v. Watson, 30 Fed. "653; Kirkpatrick v. Adams, 20 Fed. 
287; Embrey y. Jemlson, 131 U. S. 336, 9 Sup. Ct. 776; 2 Benj. Sales (6th Am. 
Ed.) 828. (b) The broker Is particeps criminis. Irwin v. Williar, 110 U. S. 
490, 510, 4 Sup. et. 160., (c) The intent Is a question for the jury (in this 
case for the court to find, as a question of fact). Kirkpatrick v. Adams, 20 
Fed. 287. (d) A principal may recover moneys gambled away by his agent. 
McAllister V. Oberne, 42 111. App. 287; Smith v. Kay, 89 Ga. 838, 16 S. E. 90; 
Mason V. Walte, 17 Mass. 560; Corner v. Pendleton, 8 Md. 337; Caussidiere 
W. Beers, *41 N. Y. 198, 1 Abb. Dec. 333; Burnham v. Flsher* 25 Vt 514; 
Pierson v. Fuhrmann (Colo. App.) 27 Pac. 1015." 

D. M. Kirton, for plaintiffs in ertor Lamson Bros. & Co. 

C5harles H. Dupée, for pïaintiff in error O. B. Congdpn & Co. 

Locliwood Honoré arfd John P. Wilson, for plaintiffs in error E. H. 
Phelpe and L. W. Bodman. 

Frank H. Scott, John H. Hamliné, and Frank Ei. Lordj for défend- 
ant in error. 

Before WOODS and JENKCNS, Circuit Judges, and BUNN, District 
Judge. 

WOODS, Circuit Judge, after stating the facts, delivered the opinion 
of the court. 

It is not important to inquire whether the court erred in admitting 
évidence of immaterial facts stated in the spécial findings. The 
one question upon a spécial flnding or verdict is "of the suflQciency 
of the facts found to support the jud^ment." In determining that 
question, of course, every relevant and material fact found must be 
eonsidered, and every irrelevant or immaterial fact rejected; and 
when the fact has been excluded frôm considération there can re- 
main no ha rm from the èrror of admitting the évidence by which it 
was established, The spécial ûndings recite many facts and circum- 
fitances which, though not irrelevant, are of an evidentiary char- 
acter only. The ultimate facts on which the rights of the respective 
parties must be determined are few. They are comprehended in the 
fitatement that Cassatt, being président and practically in sole control 
of the baiik, without authority, and without the knowledge of any 
other officer or stockholder, discharged his individual liabilities to 
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the plaintlffs in error, respectively, by sendîng ttem drafts of the 
bank, payable to their order, and drawn upon the bank's correspondent 
in Chicago, with which it had sufficient moneys eut of which the drafte, 
after indorsement by the payées, were duly paid. Much discussion 
haiî been expended upon the effect ol the form of the drafts, in connec- 
tion with the use to which they were put, as notice to the payées 
that they were drawn with ont authority; but, before entering upon 
that inquiry, it will be well to dispose of minor contentions. 

Assuming that the plaintiffs in error, when the drafts were ten- 
dered them, were put upon inquiry, it is asked, what would hâve been 
the subject of inquiry? and what facts would hâve been developed? 
It is not accurate to say that the intiuiry would hâve been, "Did C'as- 
satt pay the bank for the drafts?" Payment for the drafts, doubtless, 
would hâve been important évidence, but not necessarily conclusive 
upon the true point of inquiry, which was, "Did Cassatt hâve authority 
to draw the drafts?" He might hâve had money in the bank, or 
hâve put it there at the time of drawing the drafts, and yet hâve been 
without authority to draw them; and without money on deposit, and 
without présent payment, his authority to draw in the form and for 
the purpose proven might hâve been beyond dispute. If, trusting 
to his integrity and individual responsibility, the directors authorized 
him to use the drafts of the bank for his individual purposes, whether 
paid for at the time or not, any loss resulting from a misuse of that 
authority ought, of course, to fall upon the bank, ràther than upon a 
third person, who in good faith had paid value for the paper; and the 
question of good faith would be detennined by the ordinary rules ap- 
plicable to the transfer of mercantile paper. The fallacy or inap- 
plicability of the supposed case of John Doe, living at Pella, and pro- 
curing of the bank a draft payable to the order of a distant créditer, 
and forwarding the draft to the créditer in discharge of the debt, is 
évident. It is, doubtless, a not unusual practice for debtors to obtain 
and send to their creditors bank drafts, drawn payable to the creditors, 
and, of course, in every such case the créditer knows that the money of 
the bank is being used to pay to him the debt of another, — in the case 
supposed, the debt of John Doe. But in such cases the creditor may 
accept the draft without inquiry, not, as counsel hâve said, because of 
a presumption that the debtor had paid for the draft, but because the 
draft had been drawn by the authorized ofïicer of the bank in the 
usual course of business, acting without apparent or known personal 
interest in the transaction. The receiver of such a draft, though 
named as payée, and on the face of the paper apparently a party to 
the original exécution thereof, is not so in fact, but, as against the 
drawer, is in effect an indorsee, affected only by vices or intirmities of 
which he ^lad notice before he accepted it. He might know that the 
draft had not been paid for, and yet take it on the assumption of regu- 
lar and proper exécution upon some other considération than payment. 
The inquiry, therefore, which thèse plaintiffs in error should hâve 
made, was whether Cassatt had authority to draw drafts of the bank 
upon fuuds of the bank in possession of its correspondents for use in 
his individual transactions. Such an inquiry involved no difflculty 
beyond communicating to the directors of the bank, other than Cassatt, 
the fact that such a draft or drafts had been tendered in discharge of 
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liabilities incurred in dealings upon the Board of Trade in Chicago, 
aiid asking whetlaer the exécution oiÈ the paper had heen authorized. 
There can be little doubt what ■vj'ould hâve been the resuït of such an 
inquii^y, accompanied with a frahk'.'and full statement of the facts as 
they were known to the payées oî àny of the drafts in eult at the tiirie 
of Cixecution. It would not hàve'ijeeded a discoyery of Gassatfs 
frandulent bookkeeping to enable thé directors to say whether the 
exécution of such paper had been theretofore authorized, or then liad 
their approval. As contended, it was clearly no duty of the plaintiffs 
iu errof to undertalœ an e-^aminatipn of the books, whicli, once they 
commenced inquiry into thé management of the bank, they would 
hâve learned had been wholly in the lœeping of Oassatt, and of 
clerlvS who could not be expected to testify against him. Inquiry of 
Cassatt, too, it is to be presumed, would hâve been useless, and 
therefore, if made, would not hâve met the requirement of the law. 
The one thing necessary to be known was whether Oassatt had au- 
thority to make the proposed use of the bank's paper. The authority 
çould hâve come only from the directors, by direct resolution or by 
acquiescence or implied assent, and tlie plain, umnistakable course 
was to push the inquiry, wherever begun, to the source of authority. 
It is a perversion of speech to say that "the flndings showed that Oas- 
satt had paid the bank for every one of the drafts," or that if the dé- 
fendants had gone to Pella, and had ascertained the facts, they would 
hai'e found that Oassatt was a depositor in the bank, that he had 
charged each draft to his account, tliat he had on deposit ample 
funds to meet the charge, that he gave due crédit on the bodks of the 
bank to its Ohicago correspondent for the amount of each draft, and 
that no step in thé transaction was hidden from the bank, but was 
known to it and recorded in its books, and that a statement of the 
transactions to the bank could hâve caused no surprise, because the 
bank knew of each as it occurred durii^ the whole period of twelve 
years. The entries on the books, it may be said, tended to show the 
facts as stated; but the entire flnding shows that Oassatt was not a 
depositor, and in no way made good to the bank the moneys taken 
from it by means of the drafts, which takings, it is expressly found, 
were acts of theft or embezzlement. That finding of the ultimate 
fact of wrongful and unauthorized appropriation cannot be overcome 
by proof of book entries, which, even if honestly made, would amount 
only to évidence tending to show the contrary. False enfries took 
no money ont of, and put none into, the bank; and it was not for the 
fraudulent bookkeeping, or forgeries, or any other wrong or séries 
of wrongs which' preceded the exécution of tlie drafts, that the plain- 
tiffs in error were held responsible. On the contrary, we agrée that, 
if they are to be compelled to make restitution, it is because the par- 
ticular sums which they received were wrongfully taken by Oassatt 
from the bank, and they were parties to the wrong. This proposition 
does not dépend upon, and cannot be refuted by, the bookkeeping dis- 
closed in the spécial flnding. It embraces the three propositions 
contended for by cotmsel, namely. 

"(1) The person froin whom restitution is souglit must hâve l>een a pai-ty to 
the particular transaction in which tiie wrong was aecompIisUed. (2) ÏUe par- 
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ticular transaction to wliich such person was a party must hâve been biddcn 
f rom the wronged party. (3) A mère , statement to the wronged party o£ tlie 
tacts of sucli particular transaction would liave at once disclosed the fraud." 

While the transactions appeared upon the books, as stated in the 
flndings, it is a misuse of words, and inconeistent with honest thought, 
to say that they were known to the bank. Possession of facts, in 
books pui-posely kept in a manner to conceal the truth, is not, in law 
or morals, knowledge of the facts. Cassatt alone had knowledge of 
the truth, and, though he was président, his knowledge of his own 
frauds, perpetrated for his individual purposes, was not attributable 
to the bank. 

The foregoing considérations dispose of the proposition tliat the 
bank, by allowing Cassatt to make a like jvrior use of diafts drawn 
by himself, had established a course of dealing which estops the bank 
to deny his authority. Of courae, an estoppel may arise out of sucli 
a course of dealing, but whether, in a particular case, it has arisen is 
a question of fact depending upon the circumstances. It is hardly 
crédible that in the facts hère disclosed a jury, or a right-minded 
court, could find an estoppel; but it is enough to say that it has not 
been found, and that the facts supposed to point that way which 
are stated in the finding do not overcome the ultimate fact stated 
that the sums for which thèse drafts Were drawn were wrongfuUy 
taken by Cassatt. That is équivalent to a direct flnding that he had 
no authority to draw and use the drafts in that way. For the same 
reasons the proposition that the directors of the bank were guilty 
of culpable négligence is unavailing. There is no flnding tliat there 
was such négligence, nor, if there were, that the plaintiffs in error 
were influenced by it to accept the drafts, of which, on the facts 
known to them, Cassatt was making an improper use. 

Thèse considérations of bookkeeping, course of dealing, négligence 
of directors, and estoppel aside, the main question is simplified: 
When Cassatt tendered thèse drafts, — each one of them to the payée 
named in it in payment of an individual obligation, in which the bank 
was not intérested, — was the taker, accepting the paper in discharge 
of tlie debt, a purchaser in good faith, or was he put upon notice of 
Cassatt's lack of authority to draw upon the funds of his bank for his 
individual purposes? Upon that question our conclusion is tliat the 
opinion in Anderson v. Kissam, 35 Fed. 699, is sonnd in principle and 
in accord with the weight of authority. The judgment rendered in 
that case, it is true, was reversed, but upon a minor point, uncon- 
nected with the main question, which there, as hère, was f undamental ; 
and the fair inference would seem to be that if the suprême cOurt, 
with the question before it, had doubted the ruling and opinion below 
in that respect, it would not liave left the question undetermined. 

The case of Goshen Nat. Bank v. State, upon which the plaintiffs 
in error chiefly rely, is distinguishable. The drafts in that case were 
drawTi by the casliier, and were used to pay his individual debt; but, 
as the opinion is careful to state, it was ''proved on the trial that the 
cashier had the custody and possession of the blank drafts for thé 
claimant [the bank], and that he had the right to sign drafts drâwn 
by the claimant on ils corresponding banks, and that he had the right 
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to draw a draft on the corresponding bank of the claimant for him- 
self, upon the same terms that he had to draw a draft for a étranger, 
* * « wWch means," as the court assuined, "upon pay'ment to the 
bank of the amount of the draft." Tljat this proof of spécial authority 
to dK^w a draf t for his own use was the distinguishing point of the 
décision is declared ii? the later case of Bank of New York Nat. 
Banking Ass'n v. American Dock' & Trust Co., supra, where it was 
held that a by-law of a wârehousé coinpany, authorizing an offlcer 
of the compâhy to sign warehouse rçcgipts, did not authorize him to 
sign a receipt for his own goods. "It is an acknowledged principle 
of the law of agency," it was there said, "that a gênerai power or au- 
thority given to the agent to do an act in behalf of the principal does 
not extend to a case whère it appears that the agent himself is the 
person interested on the other side. ' If ^uch a power, is intended to 
be given, it must be expréssed in language so plain that no other in- 
terprétation can rationally be givèn it; for it is against the gênerai 
law of reaspn that an agent should bë intrusted with power to act 
for his principal and for him'self at thé same timé." See, also, Han- 
over Nat. Bank y. American Dock & Trust Co., 148 N. Y. 612, 43 
N. E. 72. , ■'/ : ' 

It is urged, however, "that there is a clearly-deflned distinction 
between the acts of a cashier or président of a bank, in issuing its 
paper; àiid that of any ordinary agent." There are dicta in somé of 
the opinions .cited which, without àttempting to deflne it, assert in 
gênerai terms that thérp is a distinction. For instance, in Bank of 
New York Nat, Banking Ass'n v. American. Dock & Trust Ço., supra, 
in addition tô what we hâve already qudted in référence to the case 
of Goshen Nat Bank T. State, the court said: ■ "A;nd we also held, 
for the reason therein stated, that there was a différence in the case 
of bank of casWer's draftg frona most cases, of agency," .There is a 
plain differéncè'jin the fact that suçH drafts, once they hâve been 
issued, are cominercial paper, and may be accepted in trade and 
conimCTce witi^put inquiry into the considération for their issue. No 
pthèr bà^is for a distinction is suggested in Goshen Nat,' Bank v. State, 
and that différence, it is to be observèd, is not in me character or 
extént of the a^pnt's authority, ,l)ut in the nature of the subject on 
whicji it is exercised. It is true,'às there said, thàt "bank or cashier's 
drafts are use^ so enormojusly at the présent timé in thè payment or 
settletneiit of dpbts, or in other commercial transactions, that they 
hâve almost àcquired the çharacteristi.çs (|f money." itn ofBcer of a 
bank, however, has po right.tpappropriate the money of the bank to 
his individual uses, and, though a crèditor, when offered money by his 
debtor, ordinarily may accept it without inquiry, yet if, at the time 
he receives it, he is told or knows that it belongs tp another, for whom 
his debtor is an agent or trustée, on the plainest pfinçiplés he acquires 
no title as against the true owner. If , for instance, Oa,ssatt had sent 
to the plàintilfs in errpr money pf the bank, instead pf drafts, advising 
them that it belpnged to thie bànk, there could be ho question of their 
liability to make restitution; and in wîiat respect is their position 
better as presented than it would be ph the f acts supposed, even 
conceding that tte drafts sent them were the saine, or "almost the 
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same," as money? The drafts bore proof on their face tliat ïhçy were 
drawn upon the fpnds of the bank; and that they were not drawn in 
the course of the bank's business, but in discharge of individual lia- 
biiities of the président of the bank to themselves, they, of course, 
undei'stood. They therefore knew that, unless there had been con- 
ferred upon Cassatt an unusual and spécial authority, like that given 
the cashier in Goshen Nat. Bank v. State, supra, to sign and issue 
drafts of the bank in his private transactions, the paper sent them was 
unauthorized, and that for the proceeds thereof they would be liable 
to the bank or its représentatives. 

• It is évident, however, that the drafts in question, when offered 
the plaintiffs in error, were not commercial paper, capable of treat- 
ment as money, and that the considérations of public policy on 
which the bona flde holder of such paper is proteeted, even though 
the rights of an antécédent holder be questionable, hâve no applica- 
tion or relevancy to the case. The drafts were drawn in favor of 
plaintiffs in error, and until accepted by them they were not contracte, 
and by accepting them they did' not become assignées or purchasers 
of existing obligations, but simply parties to the original exécution 
thereof, into whose rights the way to full inquirj' is open, unless 
closed by some estoppel outside of the paper itself, whatever its 
form. A primary party to the exécution of instruments originated 
as thèse were cannot be a "bona flde purchaser," in the sensé of the 
law merchant, and to hold the payée of such paper responsible for the 
proceeds received upon his own negotiation of it to a third party, 
who will be presumed to be an innocent purchaser, no more tends 
to discrédit the paper, as an agency of business, than it tends to 
impair the value of money as a médium of exchange to hold one 
who receives it wrongfully accountable to the rightful owner. If a 
bank président or cashier, because possessed of a gênerai power to 
sign drafts, may draw drafts of the bank in favor of his individual 
creditor, and it is to be said that "there is nothing unusual or sus- 
picions in this way of making the draft payable to the creditor of the 
cashier or président who draM's it," then in Claflin v. Bank, 25 N. Y. 
293, for ail we can see, it might just as well hâve been said that there 
was nothing unusual or suspicions in the acceptance or certification 
by the président of the bank of a check or draft drawn by himself. 
The power of such an officer to draw drafts of his bank upon others 
is no greater than his authority to accept the checks or drafts of others 
upon his bank ; yet in that case it was held that the gênerai authority 
of the président of the bank to certify checks drawn upon it did not 
extend to checks drawn by himself, and it was declared not to be nec- 
essary for the principal in such case to show that the agent had acted 
unfairly or that he himself had sustained an injury, but that the act of 
the agent is deemed to be unauthorized, and the contracts void. We 
agrée with counsel for the défendant in error that the concern of the 
courts should not be to make it easy for persons in flduciary positions 
to make way with that which is committed to their care, by relaxing 
this salutary rule, through considérations of the supposed necessitiea 
of business and commerce, and that the rule should not be suspended, 
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"where the opportunities for breach of trust are largest, merely be- 
cause they are large. The besl publie policy requires that bank of- 
ficers be rigidly held to the ofdinary and well-understood rule. There 
is, we believe, no good reason to the contrary. 

In the first case, where there was a trial by jury and a gênerai 
verdict, référence is made to Cassatt's own testimony for proof that 
he "had authority to draw drafts to his own or his creditor's order, 
upon payments by him to the bank for the same," and on this assump- 
tion, it is contended, on the authority of Hanover Nat. Bank v. Ameri- 
can Dock & Trust Co., and like cases, that the fact of drawing the 
drafts was a représentation, on which the plaintiffs in error had a 
right to rely, that such payments had been made. Whether he had 
such authority was a question of fact, of which the verdict is con- 
clusive, unless material error of law occurred at the trial. The testi- 
mony referred to is quite indeflnite and uncertain, but, if it affords 
ground for an inference that Cassatt did in fact draw drafts to his own 
order, or in favor of his creditors, it shows no basis whatever for a be- 
lief that he did so with the knowledge of other ofïicers of the bank. 
In the case last referred to there was proof that the président of the 
warehouse company had issued receipits to himself before the one in 
question; and there was évidence of facts and circumstances, sufficient 
tô go to the jury, tending to show that he had authority to do so. It 
being apparent on the face of the drafts hère in question that they 
were drawn upon the funds of the bank, it was impossible for the 
plaintiflPs in error to receivè them in discharge of Cassatt's individual 
obligations to themselves without being put upon inquiry whether the 
président had in fact the authority which he assumed to exercise ; and 
it was not enough to make inquiry of him, nor permissible to rely upon 
the implied représentation deducible from the exécution of the drafts. 
That the exécution of the drafts by the président of the bank in his 
own interest was without authority, and that the plaintiffs in error 
were not, and could not hâve been, innocent holders, the évidence was 
without conflict, and so clear that the court might hâve directed a 
verdict in favor of the plaintiff ; and on this view of the case the other 
questions discussed, which in themselves are of minor importance, lose 
ail signiflcance. It is said that "the question of gambling was au 
issue in the case," and the refusai of a spécial request for instruction 
on the subject, it is urged, was material error. No such issue ap- 
pears in the pleadings, and no mention of the subject is found in tlie 
court's charge to the jury. In fact, however, by necessary implica- 
tion, the question was excluded from considération when the jury 
was told that the plaintiff could recover only upon proof that Cassatt, 
without the authority, knowledge, consent, or acquiescence of the 
board of directors of the bank, misapplied the moneys of the bank in 
question to his own use, and that the défendants had knowledge, or 
were aware of such facts as would amount to knowledge on their 
part, that he was so misapplying the money of the bank; and the 
statement that the défendants must hâve had such knowledge was 
repeated in substantially the same words and with equal clearness in 
a separate charge. In short, the controlling question was fairly sub- 
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mitted to the jury, and, it is clear, was rightly decided. The allow- 
ance of interest was proper, 

The judgment in each of the cases is aifirmed. 



EtrSSBLL T. YOUNG et al. 

(Circuit Court of Appeals, Sixth Circuit. May 2, 1899.) 

No. 630. 

1. CONTKACT POK LKGAL SERVICES — CONSTRUCTION — AmOUNT OF COMPENSA-, 
TION. 

A contract between attorney and client for the rendition of légal serv- 
ices in comiection with an estate to which the client was an heir, pro- 
viding that the attoniey's compensation should "in no event be more" 
than that received from other heirs similarly interested, nor more than a 
certain per cent, of the amount recovered for the client, does not lix the 
amount of compensation, but merely imposes maximum limits thereto, 
leaving the amount to be determined on a quantum meruit, within such 
limits. 
3. Same — Evidence of Practical Construction by Parties. 

Evidence of a practical construction placed on a written contrac't l3y 
the parties is not admissible to affeet its construction by a court in an 
action thereon, where its terms are plain and unambiguous. 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

This is an action at law to recover compensation for légal services 
rendered by the plaintifl in error under a contract in thèse words: ' 

"Whereas, George L. Carlisle is the attorney at law and in fact of Cornelia 
T. Young in ail matters relating to her interests in the estate of Silas S. Stone 
and Margaretta Stone, both deceased; and whereas, it may become necessary 
or proper for him, in the diseharge of his dutJes aforesaid, to hâve the as- 
sistance of an Ohio lawyer: Xow, therefore, this shows that L. A. Russell, 
of Cleveland, Oliio, has been. and is hereby, retained and employed by George 
L. Carlisle, of New York City, to appear for Cornelia T. Young in any parti- 
tion or other suit or proceeding which may be commenced or taicen with re- 
spect to the settlement of her interest in the estâtes of Silas S. Stone and Jlar- 
garetta Stone, both deceased, either or both, and to do and perform ail thlngs 
necessary for the speedy and complète settlement of said interest. Said Rus- 
sell accepts said employment, and it is mutually agreed as follows: Ist. Said 
Carlisle shall be consulted as the principal or employlng attorney herein in any 
such suit or proceeding hereunder (and as often as may be prier thereto) which 
said Russell shall commence or talie, and (as near as may be) ail papers nec- 
essary and of importance for the iirosecution of said interest shall be first 
.submitted to said Carlisle; and ail payments on account or otherwise of said 
interest shall be niade to said Carlisle as the attorney for said Young. 2nd. 
The compensation which said Russell may charge for such services shall in 
no event be more than he will charge and receive from either Silas S. Stone 
or his Ijrother, Frarl: AV. Stone, for lilîe services, nor more than seven and 
one-half (7%) per cent, of the net amount of whatever recovery in casli shall 
be made through his efforts for said Cornelia ï. Young during the continu- 
ance hereof, except that if a suit in equity (other than partition) or in law, 
for ejectment, shall be brought in tlie name of said Corneiia T. Young here- 
under against the personal représentatives, heirs, or next of kin of said Mar- 
garetta Stone or Silas S. Stone, deceased, or any other person or persons, to 
recover any moneys or other property now in the possession of said ijersonal 
représentatives, heirs, next of kin, or any other person. under a claim of title 
thereto or interest therein, but in which said Young is entitled to share, or if 
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sueh suit'be brdught against said Youngi then and In aiy such event sald 
Russell will charge and shall be entltled to recelt^e for; sueh Searvîces no more 
than ten (10) per cent, ot tbe netiflnaJ recarerj? therein to «ild Oornelia T. 
Young. It is also understood and agreed that In event that any real or other 
property belonging to said estâtes, or elther of them, be, in the settlement of 
tbe same, recovered by said Russell for said Cornelia T. Young during the con- 
tinuance hereof, and which shall be set apart and accepted by said Young, 
either in common with her said brothers or eitber of them, or in severalty, 
that said RusseU, for the purpose of cohiputing ahd coUecting his compen- 
sation hereunder, shall be entitled to substitute the vaJueof said Young's in- 
terest in sueh lands at the time as so mueh cash; and, if dispute shall arise 
as to the true value thereof, the same. shall be flnally determined by arbitra- 
tlon in the usuaJ way. In witness whereof, we bave hereunto set our hand» 
and sealg thia 12th day of February, 1892. , ; 

"Slgned, sealed, and delivered in the présence of James L. Barger. 

' " "George L. Carlisle. 

"L. A. Russell." 

The défendants were Cornelia T. Young and husband, William 8. 
Young,, and George L. Carlisle. ; There was a jury, and verdict for 
plaintiff in error for a balance due under the epntract of |3,3à8.89 
against William Shipman Young and wife, Cornelia T. Young, and a 
verdict for Greorge L. Carlisle. From the judgment thereon the plain- 
tiff in error, L. A. Eussell, bas sued out this writ of error. 

L. A. Russell, in pro. per. 

Before TAFT and LUETON, arcuit Judges, and EICKS, District 
Judge. 

LUETON, Circuit Judge, after making the foregoing statement of 
facts, delivered tbe opinion of the court. 

Mr. Eussell's suit is based upon the claim that under the contract 
be is entitled to 7i per cent, upon the value of Mrs. Young's sbare of 
$206,000, and be sues for the balance due him upon this basis, after 
crediting Mrs. Young with $4,506.49 collected and applied upon his 
fee. Tbe défense was that the contract only provided that Mr. Eus- 
sell's compensation sbould not exceed certain limitations tbereiu 
mentioned, and did not otherwise settle or détermine what his com- 
pensation sbould be. Tbe circuit judge interpreted the contract ac- 
cording to the contention of the défendants in error, and held that 
Mr. Eussell could only recover sueh compensation as his services were 
reasonably wortb, but not to be more than be bad cbarged and received 
from Silas M. Stone or Frank W. Stone for like services, nor more 
than 7^ per cent, of the aggregate value of money and land recovered 
as the share of bis client, Mrs. Cornelia T. Young. This is tbe plain 
meaning of the contract under which Mr. EusseU's services were ren- 
dered. It is true that the agreement does not say, in words, that 
Mr. Eussell is to be paid according to tbe value of his services, or sueh 
compensation as is usual and reasonàble between client and attomey 
under ail the circumstances of the cage. But in the absence of an 
express agreement tbe law supplies this term. ïïere the parties bave 
cbosen, however, to provide that sueh compensation shall "in no event 
be more than he will charge and receive from either Silas M. Stone 
or his brother, Frank W. Stone, for like services, nor more than seven 
and one-half per cent, of the net amount of whatever recovery in 



RUSSELL V. YOUNG. 47 

cash shall be made through his efforts for said Comelia T. Young 
during tlie continuance thereof." But it is asked why thé parties did 
not plainly say that EusselPe compensation should be a quantum 
meruit, if that was the intention? To say this was unnecessary. 
The law implied an agreement that one should pay and the other re- 
ceive reasonable compensation, according to the value of the services 
rendered. But the law did not imply that a quantum meruit should 
not be more than the compensation chargea another client having tha 
same interest, nor that it should not be more than 7| per cent, upon 
the value of the share reeovered. This limitation upon the compensa- 
tion to be received was therefore placed upon the contract implied by 
law. But if the parties intended that 7^ per cent, should be received, 
unless in the event a less sum was received from Mrs. Young's broth- 
ers, why were the words "not more than" and "no more than" inserted 
in the agreement? To say that they were inserted through "awk- 
wardness of expression," as suggested by counsel, or ignorance of their 
légal effect, is no answer. Mr. Carlisle was the New York counsel for 
Mrs. Young, as well as her attorney in fact. Mr. Russell was retained 
to assist him. To assume that thèse able and experienced lawyers 
either awkwardly, carelessly, or ignorantly provided that Mr. lîussell's 
compensation should "in no event be more than he will charge or 
reçoive from" the two brothers of Mrs. Young, also represented by 
him, and having identical interests, "nor more than seven and one-half 
per cent." upon the value of the share reeovered for Mrs. Young, and 
yet mean, as is now contended, that Mr. Russell was to receive 7^ per 
cent, upon the aggregate recovery, unless he received a less sum from 
his other clients, in which event he was to receive the same from Mi's. 
Y''oung, is to abuse language, and do violence to the presumption that 
thèse gentlemen knew the meaning of the plain terms they employed 
in this agreement. Nor is this obvions construction affected by the 
subséquent clauses of the agreement. The clause providing for the 
contingency of an action of ejectment or a suit in equity (other than 
in partition), that Mr. Russell should charge or receive "no more than 
ten per cent, of the net final recovery therein," did not become ef- 
fective. No such suit as there contemplated was ever brought or 
defended. But even in that clause we find the same idea of limiting 
a quantum meruit recovery so that the fee for services in such suit 
should not be ten per cent., but "no more than ten per cent." The 
last clause simply provides that, "in Computing and eollecting his 
compensation," land set apart to Mrs. Young shall be estimated as 
cash; being valued for that purpose by appraisers, if necessary. 

Plâintiff offered to prove that he had deducted 7^ per cent, of every 
cash collection made by him, and remitted the remainder to Mr. 
Carlisle, with a statement showing that he had retained 7| per cent. 
as compensation for the collection of the particular remittance, and 
that no exception had ever been taken by Mr. Carlisle to this construc- 
tion of the contract. This évidence was offered for the purpose of 
showLag that the parties had construed the contract according to the 
présent contention of plâintiff in error. The évidence was rejeoted 
upon the ground that the contract was not doublful, and needed no 
such side light in its interprétation. Evidence as to the practical 
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construction by the parties of a doubtful or ambiguous instrument is 
often of great iilaportance. But such évidence ean never control the 
effect, uniess thé légal meaning of the instrument is doubtful. Rail- 
road Co. v. Trimble, 10 Wall. 367-377; Land Co. y. Doll, 35 Md. 89; 
Fogg V. Insurance Co., 10 Gush. 337. To give effect to a written 
agreement according to an erroneous construction placed upon it by 
the parties would not be to construe, interpret, and enforce the writ- 
ten agreement upon which the action is brought, but to enforce a 
new and différent contract. No question of a change or variation in 
the agreement by mutual assent was in issue. There wae therefore 
no error in the exclusion of the évidence offered. The case was 
properly-^ubmitted to the jury under instructions to tind upon the évi- 
dence the value of the légal services of Mr. Russell, and deduct there- 
from the amount he had received, and return a verdict for the balance 
due him, if any. There was no error in the admission or exclusion of 
évidence in this aspect of the case, and no exception to the charge, 
except in so far as it involved the interprétation of the contract al- 
ready considered. Judgment aflfirmed. 



STATE OF INDIANA ex rel. TYLER v. GOBIN et al. 

(Circuit Court, D. Indiana. May 16, 1899.) 

No. 9,668. 

1. Sherifps — Failure to Protect Prisoneb— Liauility on Officiai Bond. 

The duty of a sheriflf to safely keep a prisoner eharged wlth an offense, 
and committed to his charge, and to produce such prisoner in court at the 
time of trial, is one that he owes to the state alone, and for a breach of 
which no action lies in behalf of any citlssen; but, In addition, it is his 
duty to exercise reasonable care for the protection of the llfe and heaith 
of any person lawfully plaeéd in his custody as an officiai, and this duty 
he owes to such person, and he and his sureties are llable on his officiai 
bond for its breach, where such bond Is conditioned generally for the faith- 
fu) performance of the duties of his office. 

2. Same. 

It is no défense to an action against a siheriflf and the sureties on his 
officiai bond, for his failure to exercise proper care for the protection of a 
prisoner in his custody, that the acts eharged in the complaint also con- 
stitute a crime. 

3. Same— Action by Légal Représentatives. 

Under the Indiana statut* (1 Bums' Eev. St. 1894, § 285), providlng that, 
when death Is caused by the wrongful acts or omission of another, the 
Personal représentative of the deceased may malntaln an action therefor 
if thé deceased might hâve maintalned an action for an injury resulting 
from the same act or omission had he lived, the légal représentative of a 
prisoner who ^vas murdered by a mob may maintain an action on the 
bond of the sheriff. In whose custody the deceased was at the time, for 
a failure of the sherifC to perform his officiai duty In protecting his pris- 
oner. 

At Law. Heard^on demurrers to complaint. 

W. V. Eooker, for plaintiff. 

Joseph H. Shea and Smith & Korbly, for défendants. 
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BAKEE, District Judge. This is an action to recover damages for 
the death of Marion Tyler by the alleged wrongful acts and omissions 
of James P. Gobin, slieriflf of Scott county, Ind. The deceased was 
a prisoner conflned in the jail of that county awaiting trial, and in the 
lawful custody of the sheriff, as the l^eeper of the jail. The action 
is Tipon the bond of the sheriiî, and is against him, and flve other per- 
sons, as sureties thereon. Separate demurrers for want of facts hâve 
been ftled, one by the défendant Gobin, and the other by his co-de- 
fendants, the sureties on his oiScial bond. 

The condition of the bond copied in the complaint is "that if the said 
James F. Gobin shall well and faithfully per-form the duties of said 
office, in accordance with the law governing the administration there- 
of, and at the end of said term account for and turn over to his suc- 
cessor in olïice, or to whoever inay be legally appointed to receive the 
same, ail moneye, books, papers, and other property whatever, which 
shall come into his hands as said oificer, then this obligation to be 
void; else to remain in full force and eiïect." The wrongful acts 
charged are that the sheriff carelessly and negligently sutîered and 
permitted a mob of persons to coUect for the purpose of committing 
acts of violence against the person of the deceased, and that he care- 
leesly and wrongfully permitted the jail in which the deceased was 
conflned to be and remain without a suôicient guard to protect the 
same against the acts of violence of the mob, and that, in further dis- 
regard of his duty, he aided and abetted the mob in accomplishing 
their unlawful conspiracy by delivering to the mob the keys of the cell 
house of the jail in which the deceased was confined, by presenting to 
the mob a lightéd lamp, by means of which they were the better en- 
abled to accomplish their unlawful purpose, by informing the mob as 
to the location of the cell occupied by the deceased, by failing to make 
an outcry or to give any alarm whereby assistance could hâve been 
obtained, and by failing and refusing to make any résistance or to 
interpose any obstruction to the mob. It is also alleged that the mob 
thereupon removed the deceased from the jail to a place near by, and 
hanged him with a rope by the neck until he was thereby strangled to 
death. It is also alleged that after the mob had removed the deceased 
from the jail, and after they had suspended him with a rope by the 
neck from a tree, the sheriff was guilty of further neglect in that he 
failed and refused to eut down the body of the deceased before life 
was extinct, and failed and refused to resuscitate the deceased from 
the strangulation which was then and there destroying his life. 

It is contended that the acts and omissions of the sheriff were not 
done or permitted by him by virtue of, or under color of, his office, 
because the acts and omissions charged against him amount to a 
charge of aiding and abetting in the commission of a murder ; and that 
if the acts of the sheriff were not done by virtue of, and under color 
of , his office as sheriff, then neither he nor his sureties are liable on his 
officiai bond. 

It is firmly settled that an officer may be held personally responsible 

for any and ail wrongs committed by him; but, when an action is 

brought upon the bond he gave for the performance of his officiai duty, 

he and his sureties can only be held responsible for a breach of duty 

04 F.— 4 
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coveredby tlje bond. The suprême court in South v. Maryland,;18 
Ho w. 396, 402, say: "To entitle a citizen to sue on this bond to bis 
own use, he must show such a default as would entitle him to recover 
against the sheriff in an, action on the case." Could the deceased, if 
alive, hâve m^intained an action on the case against the sheriiî' for 
the acts of omission and commission charged against him in the com- 
plaint? This dépends on the question jWhether the sherilï owes ajay 
duty of care for the safety of prisoners lawfully committed to bis 
custody to await trial. If the law imposes on the sheriiï the duty of 
exercising due care for the safety of prisoners whom he is holding 
in custody by virtue of a lawful writ, then he certainly would be 
responsible on, bis bond for a breach of that duty. He held the de- 
ceased in custody under a warrant of commitmeflt by virtue of bis 
office. He was responsible, by virtue of his office, for the saf e-keep- 
ing of any person so committed, so that he might produce him in court 
at the time of the trial. But that is a duty which he owes to the 
state alone, aod, for the breach of this duty, no action would lie on 
behalf of any citizen. But, in my opinion, as the lawful custodian of 
the deceased, he owed to him the duty of exercising ordinary and rea- 
sonable care for his lif e and health. This duty was due to the de- 
ceased personally, and is additional to the duty of safe-keeping which 
he owes to the; public. This duty of care arose from his having the 
person of the deceased committed to his custody by vii'tue of his office. 
The sheriff is bound to the exercise of due care and, diligence in keep- 
ing possession' of property levied on by virtue of his office, so as to 
préserve the lien unimpaired. He leaves the property at his péril 
in the possession of the debtor. He is bound to take ordinary care 
of property levied on, to prevent détérioration or destruction, and, if 
he neglects SO to do, is liable for the reaulting injury. He must exer- 
cise ordinapy care in moving goods and in selecting a fit place for 
their deposit. He must use due care to feedand water live stoek 
seized by him by virtue of:a lawful writ. 22 Âm. & Eng. Enc. Law, 
549, and authorities cited, For a failure to use ordinary care in the 
cases above mentioned,tO: which many more might be added, he and 
his sureties; are responsible on his officiai bond. This liability grows 
out of a breach of duty to exercise careimposed upon him by law in 
respect of property seized by virtue of ,his office. If the law imposes 
a duty of care in respect of animais and goods which he bas taken into 
his possession by virtue of his office, why should not the law impose 
the duty of care upon him in respect of human beings who are in his 
custody by virtue of Ms office? Is a helpless prisoner in the custody 
ofa sheriff less entitled to his care than a baie of goods or a dumb 
beast? The law is not subjeet to any such reproach. When a 
sheriff, by virtue of his office, bas arrested and imprisoned a human 
being, he is bound to exercise ordinary and reasonable care, under the 
circumstances of eacb paJ^icular case, for the préservation of his life 
and health. This duty of care is one owing by him to the person in 
his custody by virtue Of bis office, and for a; breach of such duty he and 
his sureties are responsible in damages on his officiai bond. Asher v. 
Cabell, 1 C. C. A. 693,; 50 Fed. 818, and 2 U. S. App. 159; Hixon v. 
Cupp (0kl.) 49 Pac. 927. 
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The condition of the bond is that the sheriff sliall well and faithfully 
perform the duties of his ofHce in accordance with the law, and one of 
those duties is to exercise due care for the life and health of persons 
lawfully committed to his custody. The case of South v. Maryland, 
18 How. 396, announces no doctrine in conflict with the foregoing 
views. That case hoids that a sheriff, as a conservator of the peace 
of his countyj is not liable for a failure or neglect to préserve the public 
peace, whereby a citizen sustains injury, where such sheriiï is not 
chargea with misfeasance or nonfeasance, in his ministerial capacity, . 
in the exécution of some process in which the plaintiff was concemed. 
As such conservator, liis duty to keep the peace is one due to the public 
generaJly, and is not a private or personal duty owing to some particu- 
lar individual, and for the breach of such a duty he is answerable to 
the public, and not to any private citizen, to whom he owes no spécial 
duty. But in the instant case the sheriff, by virtue of his office, did 
owe the deceased, under the circumstances, a spécial and officiai duty 
of care, for the breach of which he is responsible. The contention 
that the complaint is bad, because it shows that the sheriff is guilty 
of the commission of a felony, is untenable. Owing to the deceased 
the duty to exercise due care for the préservation of his life, it is im- 
material whether he committed a breach of that duty by acts of mis- 
feasance or nonfeasance. The intent with which he committed the 
breach of duty is not material. The fact, if it be a fact, that he is 
criminally liable for the murder of the deceased, would not relieve him 
from civil liability for damages resulting from a breach of officiai duty. 

There is no ground on which the liability of the sureties on his bond 
■ can be separated from that of the sheriiï, because the bond is given 
for the faithful performance of his duty according to law; and, since 
the sheriff is shown to hâve made breach of a ministerial duty imposed 
on him by law, it necessarily follows that his sureties are jointly liable 
with him, by the express condition of the bond. 

The statute of this state (1 Burns' Rev. St. 1894, § 285) provides that, 
when the death of one is caused by the wrongful act or omission of 
another, the personal représentatives of the former may maintain an 
action therefor against the latter, if the former might hâve maintained 
an action, had he lived, against the latter, for an injury for the same 
act or omission. Having already decided that, if the deceased had 
lived, he could hâve maintained a suit against the sheriff and his sure- 
ties on the bond for the acts and omissions set out in, the complaint, 
it follows that his personal représentative may maintain the présent 
action. The demurrer to the complaint is overruled. Exception. 
Rule to answer in 10 davs. 
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Ik. 

STAUNTON et al. v. GOSHORN. 

(Circuit Court of Appeals, Fourth Circuit May 2, 1899.) 

No. 295. 

1. Malicious Prosecution— Probable CArsB. 

In an action for maliclous prosecution, defendattts are not liable, no 
matter how vlndlctive they may hâve acted, nor wliat tlieir motives may 
liave tieen, if they acted with probable cause. 

3. Samb— Question for Cocbt. 

Whether or not there was probable cause for the institution of a crim- 
inal proceeding, where the facts are undisputed, Is a question of law for 
the court; otherwlse, one of fact for the jury. 

3. Samb— Evidence. 

The évidence showed that certain public officiais in charge of the pub- 
lic records of the court and the sherifE of the county vrere informed, by a 
deputy clerk, that a former clerk was about to steal certain public rec- 
ords and destroy theni, with an Intent to préjudice sueh officiais by show- 
ing payments made without proper vouchers, and that on a certain day 
he wonld carry bis purpose into effect. On such day the former clerls 
was diseovered by the officiais removing such records from the clerli's 
office, and thereupon they procured hîs arrest. Beld that, in an action 
by such clerk for maliclous prosecution, the jury should hâve been In- 
structed that there existed, so far as the public officiais were concerned, 
probable cause for the institution of the criminal proceedings. 

4. Samb. 

A former clerk was arrested on a charge of steallng public records 
with intent to destroy them, but defended on the ground that bis pur- 
pose was simply to examine the same in order to ascertain their valldity. 
Certain public officiais had been informed by a deputy clerk of the intent 
of sueh former clerk to steal the papers, and, on finding him in possession 
of the papers, caused his arrest. Hcld, In an action against such officiais 
and the deputy clerk for maliclous prosecution, it was error to instruct 
the jury that if the pUrpose of such former clerk in taking the papers 
was to examine them, and not to destroy them. and the person glvlng the 
information to the public officiais had knowledge of such intent, that the 
arrest and prosecution of sueh clerk for taking the papers was without 
probable cause, in that it made no distinction between the public officiais 
and the deputy clerk, as such public officiais had no knowledge of the facts 
other than as communicated to them by said deputy clerk. 
6. Same — Res Judicata. 

Where au indictment for stealing certain road orders from the office 
of the clerk of court was sustained on demurrer, and the accused tried 
tliereunder and acquitted, in a subséquent action for maliclous prosecu- 
tion accused cannot claim that the prosecution was Instltuted without 
probable cause, because the road orders were not subjects of larceny, as 
the judgment of the criminal court was binding and valid on the questions 
necessarily involved in the maintenance of the indictment, to wit, that a 
criminal offense was charged. 

6. Same— Advice of Attorneys. 

The advice of reputable counsel, bona fide sought and given on fuU and 
fair statement of ail the facts, and as a conséquence of which a prosecu- 
tion was instituted. is a sufflcient défense in a suit for maliclous prosecution. 

7. Samb. 

On a trial for maliclous prosecution, the défense that défendants acted 
under the advice of attorneys may be sustained, though the advice was 
taken after the arrest, but before the Issuance of the warrant. 

8. Same — Evidence. 

On a trial of several défendants for maliclous prosecution in procur- 
ing the trial of plaintiff for stealing public records, plaiutlff could net 
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prove statements made by him to third parties before the taking of the pa- 
pers, as to what were his objecta and purpose In procuring such papers, 
such évidence being hearsay. 

In Error to the Circuit Court of the United States for the Dis- 
trict of West Virginia. 

This is a writ of errer to tlie judgment of tlie circuit court of the TJnited 
States for the district of West Virginia, rendered on the llth of August, 1898, 
in an action for malicious prosecution pending in said court, wherein the de- 
fendant in error hère was plaintiff, and the plaintiffs in error were défend- 
ants, ïhe case grew eut cf a criminal prosecution in the criminal court of 
Kanawha county, W. Va., against the défendant in error, Inaugurated under 
the following circumstances: 

.1. W. (Josliorn, défendant in error, had been for two terms, of six years 
eacb, expirlug on the Ist of Jauuary, 1897, clerli of the county court of Kana- 
wha county, in the state of West Virginia. On the said Ist day of January. 
1807, E. W. Staunton succeeded him as clerli for the term of six years. 
having beeu elected at the preceding élection. The plaintiiï in error Peter 
Silman was sheriff of the said county from the Ist day of January, 1893, to 
the Ist of January, 1897. The plaintiff in error John A. Jarret, on the Ist of 
Jaiiuary, 1897, became the chief deputy c\evk of the said B. W. Staunton; and 
plaintiff in error Robert A. Coleman, who had been, for several years prier 
and up to the expiration of his last term of office, deputy clerk for défendant 
in error, Goshorn, continued to act as such deputy elerk for Staunton, Gosh- 
orn's successor. The défendant in error, J. W. Goshorn, and the plaintiffs 
in error Staunton, Silman, and .Jarret, were unfriendly to each other, growing 
ont of a political feud theretofore existing in the said county. During the 
week preceding the 23d of Xovember. 1897, the day on which défendant in 
error was arrested, plaintiff in error Robert A. Coleman informed his prin- 
cipal, Staunton, and said Jarret and Silman, that the défendant in error, 
Goshorn, had had several conversations with him in référence to getting from 
the clerk's office certain road orders. allowed by the county court of said 
county to Silman in the settlement of his accounts as sheriff, in which he said 
that, if he could get hold of thèse papers, he would then hâve the news- 
paiH'rs make an investigation, and publish the fact that there were no vouch- 
ers for the allowance in question, which would create a great stir, and get the 
county court, Silman, and Staunton into trouble; and that he had proposed 
to biin (Coleman) to take the road orders ont of tlie clerk's otfice, and that he 
iCJoshorn) would destroy them. Upon recei\ ^ng this information. Staunton, 
Silman, and Jarret dctermined to lay a trap to catch Goshorn, if he took the 
papers, and told Coleman that he could make a proposition of some kind to 
iiim. so that, if he desired to get the road orders, he would hâve an opportunity 
fo do so. 

f)n Saturday morning l>efore the arrest of the défendant in error, Coleman 
had another conversation with him. in which Gosliorn, as testifled to by Cole- 
man, asain renewed the proposition to take the papers from the office, anci 
Coleman toid him that he would go to the estent of plaeing the road orders 
where lie (Goshorn) could get them; whereupon Goshorn reqnested Coleman 
to fila ce tliem in the fourth hox of a certain row of tin boxes in the record 
room of the clerk's ottict-, and hâve them there on the following Tuesday at 
noon. and that he would take the papers when Chief Deputy Clerk Jarret' left 
the clerk's office for diuner, to whicli Coleman agreed. On tlie same evening 
Coleman informed Staunton and Silman of what had occurred, and of Gosh- 
orn's purpose to take the papers out of the clerk's office on the following 
Tuesday, and Staunton and Silman told Coleman that they would make au 
arrangement so that Goshorn would not be able to get away with tlie papers. 
Xhe orders in question were placed in the tin box by Coleman, in the présence 
of Jarret, about lialf past 11 o'clock on Tuesday morning, the 2;M of Novem- 
ber, 1897. About noon, almost immediately after .Jarret had left the clerk's 
office for dinner, aecording to the évidence of the plaintiffs in error. Gosh- 
orn. who had been talking with the deputy sheriff, Harlis, near the side 
entrance to the court house, went into the record room, got the papers, and 
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left the building, Cplfiman was not in the room when he got tbe papeES,,anrt 
dld not glve them to him. Shortly after leaving tlie building, Goshorn met 
plaintifî in error Silman, and returned to the clerk's office witli hlm, in référ- 
ence to the purchase of g. lot of land; but before his re1;urn Jarret came back 
to the office, went into the record room,' and found that thé- papers were gone 
from the box in which they had been placed. Goshorn, after examining the 
records with Silman for a short while, and before the examination was com- 
pleted, asked Silman to excuse him, as he desired to go into the water-closet; 
that he left thé record ro(>m, wént into the middle office, and, as he started 
to enjter the water-closet, 'Éeputy Olerk Jarret accostèd him, and said that he 
had Hilssed soniépàpeïs from the clerk'S'pfllçe; whereupon Goshorn took the 
papers irdm hls pocket, and explàjned that they were some papers which 
Deputy Clerk Coleman bad glven him; âiid theréupon Silman and Jarret in- 
structed the, sheriff and hls deputies, who were présent, to arrest him, and he 
was, takgjQ Jnto custody by them. 

The testlmoriy of the plaintlffs in error further shows that the purpose of 
Staimton and Jarret was to protect thèse road orders and other papers in the 
clerk's ,pfBçe by çatehlng thç person who had an intent to take them unlaw- 
fuUy and for illégal purposes, and thàt the purpose of Silman was to protect 
the youchers on which the drafts had been issued to him; that they acted in 
good faitti Jn ail that they did, believed Coleman's statements, and that the 
time and élrcumstances linder which défendant In error, Goshorn, took the 
papers corresponded with the Information givën to them by Coleman on the 
previous Saturday. Plaintiff s in error Staunton, Silman, £inâ Jarret so testi- 
fled as to. their purpose and motives in what they did, and as to the informa- 
tion impkrted to them by Coleman of Gtpshorn's purpose to secure the papers, 
his inteiation tb destroy thém, and hls plan of securing them. They further 
testified that they believed Coleman's statements, and àcted in good f aith in 
ail fhat they did. Coleman eorroborated the statemeûts of the plaintlffs in 
error, and f ujrther testiiied as to his Interviews with Goshorn, as above men- 
tioned. That the défendant In error never had any conversation or arrange- 
ment to get the papers or roàd orders with any of the plaintlffs In error except 
Colomàn, aind dld not know of the fact that Ooleman had çommunieated to his 
co-plaintiffs in error hls (Goshorn's) purpose and plan to take the papers, nor 
did he know of the arrangeaient that had been made to entrap him, and in 
the entire dealing nothing oceurred betweén Goshorn and any of the plaintlffs 
In error except Coleman. That Coleman dld not know of the purpose to hâve 
défendant in error arrested if he took the papers, and dld not know what steps 
would be taken to prevent Goshorn from getting away with or destroylng the 
papers if takèn. 

The défendant in error, Goshorn, testifled. In substance, that during the said 
week preceding the 23d of November, 1897, he met plaintiff In error Coleman 
on the Street, and in conversation stated that the county court had only 
allowed him .?! ,500 for making out the land books, when It had allowed Staun- 
ton $1,800 for doing the same work, and Inquired of Coleman why he had 
nottold him of it, to which Coleman replied that he had not thought of it. 
Goshorn then said that he would sue the county court and expose some of 
its rascality. That Coleman then stated that the county court had allowed 
certain road orders to Peter Silman lUegally, havlng pald some of them out 
of the bridge fund, and somé of them were issued to persons claiming to be 
road surveyors when, in fact, they were not, and he (Goshorn) ought to get 
them and examine them. That subsequently, during the same week, Coleman 
again spoke to him, telling him of the action of the court, and urged him 
tp get the road orders and examine them; whereupon he (Goshorn) told 
him that, if he would get them and give them to him, he would examine 
them. That on Saturday of the same week Coleman again mentioned to hlm 
the action of the county court In respect to thèse road orders, and urged him 
to examine them, and told him that he would get them for hlm in order that 
he mlght make the examination. That he replied that he was going out of 
town, but wotild be back on the following Tuesday, and that 1( he would then 
get them he wéfulà examine them, and, upon finding that they had been Improp- 
erly allowed, he would glve the facts to the press, and hâve them published 
for the Information of the publie. That In the last conversation, deslrlng ta 
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liave some convej-ances made, lie requested Coleman to copy some deeds for 
hlm in the clerk's office, which he agreed to do. That on Tuesday moming 
he met Coleman on the street, went with liim to the clerk's office, Coleman 
explaining that he had not made the copies of the deeds, but would do so 
that morning. On the way to the court house Coleman told him that he 
could get the road orders and give them to him to be examined, but that he 
(Goshorn) stated that he could not make the examination in the court house, 
and would hâve to take them outside, for the reason that persons in the 
court house would watch him and prevent him from making an examination 
there. That after he went to the clerk's office, and had examined the records 
about another matter, and while his brother, Ernest Goshorn, was présent in 
the record room, Coleman came to him. and told him that he had placed the 
road orders in a iile box in the record room, where he could get them, but he 
refused to take them from the box, and told Coleman that he must get them 
himself and give them to him, which he did in the présence of said Ernest 
Goshorn, his brother. That he then put the papers in his pocket, went out of 
the office, started across to the newspaper office for the purpose of makuig 
the examination of the papers, where he met the plaintiff in error Sllman, and 
returned with him to the clerk's office in référence to the purehase of a pièce 
of property above mentioiied, when he was accused of taking the papers, and 
placed in the custody of the»sheriff, as before stated. 

After the défendant in error, Goshorn, had been taken into the custody of the 
sherifï, he was taken by him before H. M. Bond, a justice of the peace, in a 
différent part of the city, and there detained for nearly three hours before any 
warrant was issued against or served upon him. . 

The plalntiffs in erior, other than said Coleman, immediately after Goshorn 
had thus been taken in custody, consulted with S, C. Burdette, then assistant 
United States district attorney, who had been formerly prosecutlng attomey 
of Kanawha county, a lawyer of more than 15 years' expérience, of high stand- 
ing as a criminal lawyer, and the father of F. G. Burdette, then prosecutlng 
attorney of said Kanawha county, and who frequent'.y assistcd his sou in 
prosecutions in the state courts. That they explained to him ail the facts 
relative to the matter, and ail the circunistances leading up to Ooshoni's 
arrest, including the plan arrangea to catch him, and the information re- 
ceived by them from Coleman, before and after the plan was actually ar- 
ranged, and asked said Burdette for advice in the matter. Tliat thereupon he 
advised them that Goshorn should. be prosecuted, and himself drafted and 
wrote the complaint, which was sworn to by plaiutifC in error John A. Jarret, 
before said H. M. Bond, justice of the peace, before whom Goshorn had been 
taken, who thereupon issued the warrant for his arrest, charglng him witli 
the theft of the aforesaid orders and warrants on file in the said clerk's office, 
jilleged to be.of the value of $2,300, and the property of said Staunton, elerk 
as aforesaid, and the said Silman, late sheriffi as aforesaid, and certaiti othei- 
persons whose names were Unknown. Said Goshorn was thereupon arrested 
under the warrants so sworn out against him, and, after an examination of 
his case before the justice, was bailed for his appearance befoi'e the grand 
Jury of the criminal court of Kanawha county to answer of and concerning 
the charges made against him. That on the 7th of January, 1808, Goshorn 
was indicted by the grand jury of the criminal court of Kanawha county for 
the offenses alleged against him, the prosecutlng attorney, F. C. Burdette, 
conducting the examination before the grand jury which found the indict- 
ment And ke was subscquently, a demurrer to the indietment and each count 
thereof being overruled, tried in said court under said indietment. which trial 
resulted in an acquittai, on the 15th of February, 1898; wheretjpon this suit, 
on the 21st day of the same month, was instituted in the circuit court of the 
United States for the district of West Virginia, the défendant in error hère, 
Goshorn, then being a résident of the state of New York. 

Greo. E. Price and Malcolm Jackson (Flournoy, Priée & Smith and 
Brown, Jackson & Knight, on the brief), for plaintiffs in error. 

J. W. Kennedy (J. W. St. Clair, on the brief), for défendant in er- 
ror. 
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Before GOFF, Circuit Judge, and MOERIS and WADDlUi, Dis- 
trict JudgèSi 

,WADDILL, District Judge (after stating the facts as above). 
Ttie assignments of error are 34 in number, but, in the view this 
court taltes of the case, it will not be necessary to pass upon ail of 
them. The exceptions "were taken mainly to the court's action in 
granting aiïd refusing certain instructions, and amending others 
usked for by .plaintiffs in error. The instructions, 24 in number, 
covered many difflcult questions and various phases of the case. 
Five were given at the instance of défendant in error, 8 at the in- 
stance of the plaintiffs in error, the court amending, however, 2 
of theirs, and rejeçting altogether 10 others offered by them, and 
gave 11 instructions of its own. 

It will be necessary to keep well in view just what the law is 
governing cases of this character. In order for the défendant in 
error to hâve maintained Jiis suit, it was necessary for him to 
prove: (1) The existence of the prosecution, and the fact that 
plaintiffs in error were the prosecutors or instigators of the same; 
(2) that it finally terminated in his acquittai; (3) that it was insti- 
tuted without reasonable or probable cause; and (4) that the plain- 
tiffs in error were actuated by légal malice, — that is, improper or 
sinister motives; and that thèse four éléments concurred. 

It was not enough to establish that the prosecution complained 
of was instigated by the plaintiffs in error, and the proceedings in- 
stituted by them with malice and ill will towards défendant in 
error. It was necessary that the défendant in error should hâve 
gone a step further, and shown that there was no probable cause 
for the inauguration of the prosecution. If plaintiffs in error acted 
with probable cause, they were not liable in an action for malicious 
prosecution, it matters not how vindictively they may hâve acted 
or what their motives may hâve been. Wheeler v. Nesbitt, 24 
How. 544, 550; Stewart v. Sonneborn, 98 U. S. 187, 192, 194,195; 
Crescent City Live-Stock Co. v. Butchers' Union S. H. Co., 120 U. S. 
141, 148, 149, 7 Sup. Ct. 472; Sanders v. Palmer, 14 U. S. App. 297, 
307, 5 G. 0. A. 77, and 55 Ped. 217; Munns v. De Nemours, 3 Wash. 
C. C. 31, Fed. Cas. No. 9,926; Scott v. Shelor, 28 Grat 891, 899; 
Mitchell V. Wall, 111 Mass. 492; Howard v. Thompson, 1 Am. 
Lead. Cas. 200, 213; 1 Hil. Torts, c. 16,. § 18. 

It must also be borne in mind that from the évidence in this 
case plaintiffs in error Staunton, Silman, and Jarret did not oc- 
cupy the same position as the plaintifl in error Coleman. They 
claim to hâve acted solely upon what Coleman told them, and dé- 
fendant in error conceded that he talked with Coleman alone in 
référence to the papers alleged to hâve been stolen. There was no 
évidence that he had any conversation with any of the plaintiffs 
in error except Coleman, and Coleman fully corroborated his co- 
plaintiffs in error, and testifled that he communicated to them the 
fact that défendant in error desired to examine and take the p;.- 
pers in question for the purpose of desfroying and making away 
with them, and said plaintiffs in error Staunton, Jarret, and Silman, 
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one and ail, testified that in ail did they acted in good faith and 
upon the information received from Coleman; Staunton and Jar- 
ret swearing that their purpose was to préserve and protect tlie 
public records in their custody, and Silman that his was to prevent 
the destruction of his Touchers. 

The purpose and intent with which plaintiffs in error acted was 
most material, as bearing upon the question of probable cause; 
for, while malice may be inferred from the absence of probable 
cause, still the lack of probable cause would not be presumed be- 
cause of the existence of malice, Whether or not there is probable 
cause for the institution of a criminal proceeding is sometimes a 
question of law and sometimes a question of fact. Where the facts 
are undisputed it is a question of law, and should be determined 
bv the court; otherwise, it is one of fact and for the jury. Crescent 
CÏtv Live-Stock Co. v. Butchers' Union S. H. Co., 120 U. S. 141, 149, 
7 Sup. et. 472; Stewart v. Sonneborn, 98 U. S. 187, 194; Sanders 
V. Palmer. 14 U. S. App. 308, 309, 5 G. G. A. 77, and oa Fed. 217; 
Knight V. Railway Go., 9 G. G. A. 376, and 61 Fed. 87, 91. 

It seems to us, upon the facts and évidence as certified in the 
record, there was no dispute as to why, and the circumstances un- 
der which, the plaintiffs in error Staunton, Silman, and Jarret 
acted. They and their co-plaintifl; in error Coleman fully corrobo- 
rated each other in every particular. Indeed, the only conflict was 
as to what occurred between défendant in error, Goshorn, and Gole- 
man, of which Staunton, Silman, and Jarret had no knowledge, other 
than as communicated to them by Coleman, and what occurred at 
the time the papers were taken out of the box in the clerk's office, 
Goshorn's claim was that Goleman took the papers and gave them 
to him in the présence of his (Goshorn's) brother, whereas the évi- 
dence of the plaintiffs in error was that Goshorn took the papers 
out of the box himself, and that Goleman was not in the record 
room at ail. Upon this state of facts, there being really no con- 
flict in the évidence as to Staunton's, Silman's, and Jarret's connec- 
tion with the institution of the criminal prosecution, and of the cir- 
cumstances under which they acted, the jury should hâve been in- 
structed that there existed, so far as they were concerned, proba- 
ble cause for the institution of the criminal proceedings, and that 
the défendant in error, Goshorn, could not recover against them, 

Staunton and Jarret were each public officiais, in charge of the 
public records of the court, one as clerk and the other as deputy 
clerk of the county court of Kanawha county, and Silman was, 
as late sheriff, interested personally in preserving the public rec- 
ords, which contained his vouchers used in settiement with the 
county officially. They ail testified that they were reliably in- 
formed of th« purpose of défendant in error to steal the public 
records; that they believed the information they received, and 
watched to see if the records would be taken, as they had been ad- 
vised they would be, and, seeing the supposed theft, they immedi- 
ately caused défendant in error to be held until they could consult 
counsel as to the propriety of swearing out the warrant, and that, 
ujjon such advice, they caused the warrant to issue. What less. 



58 94 FEDERAL REPORTER. 

as honorable oflacers, could they hâve done? And as to ail this it 
is to be borne in mind that there was, so far as they were con- 
çerned, a;Pparently no confllçt in the évidence, except as to the 
single question whether Goshorn himself took the papers f rom the 
box before starting away with them or whether Coleman handed 
them to him. Whatever may hâve been his purpose and motive 
in procuring the papers, or wheither he had been deceived or mis- 
led by Coleman, were matters of which they^ according to the un- 
disputed évidence in the record, were in total ignorance, except as 
advised by Ooleman, whom they believed. 

The answer of the défendant in error to ail this was that the 
case was one in which, the charge of conspiracy was made; that 
Coleman, Staunton, Siltnan, and Jarret were ail conspirators, and 
therefore boupd by the acts of each other, and they each stood, so 
far as défendant in error was concçrned, in exaçtly the same posi- 
tion. This assumes that a charge of conspiracy is ail that is neces- 
sary, which is not true. It must be foUowed by proof, and that 
proof must be sufficient to connect allof the alleged conspirators 
with tlie original unlawf ul design before the sepàrate act of one can be 
imputed to them ail, and proof of this appears to us tô be utterly lack- 
ing in this case. 

Among the instructions givenby the lower court were the fol- 
lowing, being No. 4, otfered by the défendant in error, and the 
court's No. 9: 

"No. 4. The court instructs the jury tjiat If they believe from the évidence 
that the purpose, and object of the plalntiff, in getting possession of the said 
ïoad orders in coiitroversy In this suit, Was to examine them, in order that he 
mlght àseertain their validity or integrltj*; ànd not to destroy them, and that 
the défendant Goleman was made acqUainted with such intention and purpose 
on the part of the plaintifC before he came in possession of said orders, theu 
the arrest and prosecutlon of the plalntiff for the felonious taliing of such or- 
(1ers was without probable cause, and the jury should so flnd." 

"No. 9. The court instruéts the jury that If they iind from the évidence that 
the défendants Silman, Staunton, and Jarret, through défendant R. A. Gole- 
man, plaeed the county ordçrs n^entioned in this suit where the plaintiff could 
get them, and that It was arraaged by Coleman on behalf of the defendant.s 
with the plaintiff In this action that they would be placed In a certain box in 
the clerlî's ofHce; and that they were so placed, and that the plaintiff was In- 
formed by Gîoleman where the papers were, and that he could get tliem, and 
that the défendants Staunton, Silman, and Jarret agreed Avith Coleman that 
they should he so plaeed, then, under such clrcumstances, the taking of such 
orders was not larceny; and if the jury further believe from the évidence that 
the plaintiff was arrested and prosecutéd for sueh taking, then no probable 
cause existed for «uch prôsecution." 

Thèse two instructions seem to us erroneous, and clearly calculated 
to mislead the jury, to the préjudice of the plaintiffs in error Staunton, 
Silman, and Jarret, in any yiew th^t may be tàken of the case. In 
instruction No. 4, the jury were told that if the purpose of Goshorn 
in taking the road orders in question was to examine them to àseer- 
tain their validity, and not to destroy them, and that plaintiff in 
error Coleman was acquainted with euch intention on his part be- 
fore Goshorn came in possession of said papers, then that the arrest 
and prôsecution of défendant in error was without probable cause, 
and they should so flnd. The instruction is fatally defeetive, in that 
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ît makes no distinction ,between plaintiffs in errop Coleman, Staunton, 
Silman, and Jarret, and cliarges Coleman's co-plaintiffs in error with 
knowledge of facts communicated to him alone. 

The court's instruction No. 9 is subject to the same objection in 
part as No. 4. It leaves eut of view entirely the question of whether 
or not plaintiffs in error Staunton, Silman, and Jarret acted in good 
faith in what they did, and the purpose and intent with which de- 
fendant in error, Goshorn, acted in what he did. It practically takes 
the case away f rom the jury on thèse two questions, and seems clearly 
erroneous when read in connection with court's instructions Nos. 8 
and 10, which immediately précède and foUow it, as follows: 

"No. 8., The court instructs the jury that the county orders given in the évi- 
dence in this case having heen paid ofC and satisfied, and having no aetual 
value, but being simply papers flled In tHe clerk's office of the court, are not 
in law subjeets of larceny." 

"No. 10. The court instructs the jury that if the papers were tal^en as set 
out and described in the coi^rt's eiglith instruction, and that tliere was uo sucii 
value in the papers as would induce the plaintiff to steal them, then this fact 
is a potehtial fact, tending to show a want of probable cause." 

By instruction No. 8, it will be seen that the court told the jury 
that theSe road orders were not the subject of larceny, and by the 
ninth instruction that if they were taken, as therein stated, the taking 
of them was not larceny, and that no probable cause existed for the 
prosecution. By court's instruction No. 10 the jury were told that if 
the papers were such as the court referred to in it» instruction No. 8, 
and there was no such value in them as would induce the défendant 
in error tb steal them, then that was a potential fact tending to show 
a want of probable cause. 

Aside from the last-named instruction being argumeutative, we 
think the whole theory of thèse three instructions, — Nos. 8, 9, and 10, — 
in so far as they deal with the question of the value of the road orders, 
and their not being the subject of larceny, was erroneous, and that 
they should not hâve been given. The action of the criminal court 
of Kanawha county, W. Va., on this question, of whether or not 
thèse papers were the subject of larceny, is binding upon this court 
in a suit for malicious prosecution, based upon the existence of that 
case. That court passed upon the validity of the indictment found 
by the grand jury against the défendant in error, overruling the 
demurrer thereto and to each count thereof, and expressly refused 
to charge the jury that said road orders were not the subject of lar- 
ceny. Under that indictment défendant in error was tried. Upon a 
conviction thereùnder by the jury, that décision, until reversed and 
set aside by an appellate court, would hâve been conclusive against 
the défendant therein, as it wonld hâve been conclusive in an action 
for malicious prosecution growing out of its institution. Such con- 
viction, however, was not had, and the défendant in error waa acquit- 
ted; but the judginent of the court is none the less binding and valid 
upon the questions necessarily involved in the maintenance of the 
indictment, to wit, that a criminal offense was charged. Such déci- 
sion is entitled to full force and effect everywhere, and to be recog- 
nized in ail proceedinge growing out of, ari.sing under, or dépendent 
upon the existence of that case, and to it should be given due effect. 
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under the constitution and laws of the tJnited States. The rule has 
respect to the court and its judgment, and not to the parties. The 
case was one within its jurisdiction, and it is conclusively presumed, 
in thë absence of fraud, to hâve acted impartially and honeetly, and its 
judgment, rendered under such ciroumstances, imports verity. Any 
departure from this principle would go far to destroy the integrity 
and value of the judicial svstem. Doipasseur v. Eochereau, 21 Wall. 
135; Embrv v. l'aimer, 107 U. S. 3, 2 Sup. Ct. 25; Crescent City 
Live-Stock Co. v. Butchers' Union S. H. Ce, 120 U. S. 146, 147, 159, 
7 Sup. Ct. 472. 

Several of the assignments of error involve the question of how 
far the faet that the plaintiflfs in error Staunton, Jarret, and Silman 
coneulted counsel before swearing out the warrant against the de- 
fendant in error, and acted upon such advice, served to relieve them 
from liability in this action. The court gave two instructions bearing 
upon this question, and rejected tM'o oflered by the plaintiffs in error; 
and while the exceptions and assignments of error relate to the rejee- 
tion of the two instructions offered and the giving of the two by the 
court, the said assignments are more particularly directed at the lim- 
itation the court made in the instruction on this question as to the 
time when counsel was coneulted than to the térms in which the in- 
structions were couched. The court emphasized the fact that con- 
sultîng counsel, after the défendant in error, Goshorn, was placed in 
the custody of the sheriff, and before the swearing out of the war- 
rants against him, some hours later, would not avail as a défense, 
and shôuld not be considered in determining whether probable cause 
existed or not at the commencement of the proceedings; and by an- 
otlier instruction, offered by défendant in error, the court instructed 
the jury "that the prosecution of the plaintiff, as alleged in the déc- 
laration, began with his arrest in the clerk's office." That the advice 
of reputable counsel, bona fide sought, and given upon fuU and fair 
statement Of ail the facts and circumstances, and as a conséquence 
of which a prosecution was instituted, will serve as a défense in a 
suit for malicious prosecution, seems to be too well settled to admit 
of serious contention. Stewart v. Sonneborn, 98 U. S. 187; Sanders 
V. Palmer, 14 U. S. App. 297, 5 0. C. A. 77, and 55 Fed. 217; Forbes 
V. Hagman, 75 Va. 168. This is what was doue in this case. The 
évidence is that the lawyer consulted was of very high standing, 
a former prosecuting attorney for the county, the father of the then 
prosecuting attorney, who frequently assisted his son in prosecutions, 
and who was himself the assistant United States attorney for the 
state; that plaintiffs in error Staunton, Silman, and Jarret "explained 
to him ail the facts relative to the matter, and ail the circumstances 
leading to Goshorn's arrest, including the plan, arranged to catch 
him, and the information received by them from Coleman, both be- 
fore and after the plan was arranged," and asked for his advice in the 
premises; that he advised them that Goshorn should be arrested, and 
drafted the warrant himself. Was this advice given too late, as 
held by the lower court? There was no count in the déclaration for 
false imprisonment. The suit was one solely of malicious prosecution, 
and we think that the advice taken before the iseuance of the warrant 
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was sufficient. If false imprisonment had also been chargea, thé rule 
would, of course, be différent. The test is whether a suit for false 
imprisonment could be maintained for the arrest made in the clerk's 
office in this case before the iseuance of the warrant. Manifestly it 
could. Such arrest was extra judicial, without légal process, and it 
is false imprisonment, as distinguished from malicious prosecution. 
How. Mal. Pros. 8; Murphy v. Martin, 58 Wis. 278, 16 N. W. 603; 
Colter T. Lower, 35 Ind. 285; Lewin v. Uzuber, 65 Md. 341, 344, 4 Atl. 
285. 

xlnother of the assignments of error relates to the admission of évi- 
dence during the trial, as set f orth in the bill of exceptions Ko. 2 ; the 
question b.eing whether défendant in error, G-oshorn, could prove by a 
witness the statements made by Goshorn to the witness on Sunday or 
Monday preceding the Tuesday on which the papers were taken, with 
regard to what was his (Goshorn's) object and purpose in procuring 
the papers. This évidence was admitted, and we think improperly, 
against the objection of the plaintiffs in ewor. Whether such évi- 
dence might possibly hâve been introduced in a criminal prosecution 
it is unnecessary to décide, but manifestly in this case, upon a plea 
of not guilty, it had no place. The issue joined was not whether 
défendant in error was guilty of the crime alleged against him, but 
whether plaintiffs in error had probable cause to believe at the time, 
and under the circumstances that they acted, that he was guilty. 
So far as they were concerned, if for no other reason, it should hâve 
been excluded as hearsay évidence. There is no pretense that the 
plaintiffs in error, or either of them, heard or knew anything of the 
statements claimed to hâve been made by Goshorn to the witness, 
and, at best, it was a self-subservient statement, made by the de- 
fendant in error, and which could not be used in his own behalf. 
Whart. Ev. (2d Ed.) § 1101; Tavl. Ev. § 523; Whitnev v. Houghten, 
127 Mass. 527; Duvall's Ex'r v. Darbv, 38 Pa. St. 56; Scott v. Shelor, 
28 Grat. 891, 895. 

For thèse reasons, and without further discussing the assignments 
of error, the décision of the lower court is reversed, and the case re- 
manded, with instructions to award a new trial therein. Eeversed. 



JUTTE & FOLEY tO. v. CITY OF ALTOONA. 
■ (Circuit Court of Appeals, Third Circuit. May 9, 189S.) 
Xo. 19, Mardi Term. 
Municipal Corporations — Limitation of Liabilitt on Contraots — Penn- 

SYLVANIA StATOTKS. 

The Pennsylvania act of May 23, 1889 (P. L. 277). provicies that no 
municipal department of a city of the thlrd class shall create any debt 
or make any contract, except In pursuance of previous authority of law 
or ordinance; that every contract which involves an appropriation of 
money shall designate the item of appropriation on which it is founded, 
and the estimated amount of appropriation thereunder shall be charged 
against such item, and so certifled by the controUer on the contract, 
before it shall take effect; and that, if the controller shall certify any 
contract in exeess of the appropriation made therefor, the city shall not 
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.. !?«':"^Wf,,.toT such excess, but the controller may be held llable therefor 
on blk Mûa: The'act aiso àtithorlzes the création of a water aild llghttng 
dep'artimenti the botttd of comiùissioners of "«^hlch shaU make ail contracta 
relatjlng to the department,;but only as authorlzed thereto by the prevlous 
consent-, .and direction of the councUs. The councUs of the dty of Al- 
toona, -whlch Is a city oi the thlrd class, passed an ordi'nance provlding 
for the construction of cettaln Improveménta to the city's water plant, 
and directed thë board of *ater conimissionera to contract therefor. It 
appropria ted for the purpose an unexpended balance of a fund previously 
created amounting to $35,000, and expressly limited the cost of the Im- 
provements to that sum. Thé board entered Into a contraet with plain^ 
tiffs for the construction of the Improvements for a sum slightly under 
$36,000, but provlding for an Increase or diminution In the estlmated quan- 
titles of work or materiaJa. ; The controUer certifled the contract, In gên- 
erai ferms, as "subject to the appropriation made" by the ordlnance, but 
Btated no amount In his certificate. Bdd, that the plaintiffs could not 
recover àgainst the city on such contract any sum In excess of the $35,- 
000 appropriated by the ordlnanèe, behlg chargeable wlth notice of the 
limitations placed upon the poTvera of the board by the statute and the 
ordinance. 

In EiTor to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Henry A. Davis, for plaintiff in errer. 

W. M. Sali, Jr., and Geo. B. Bowers, for défendant in error. 

Before AGHIISON and DÀIIiAS, Circuit Judges, and BRADFOED, 
District Judge. 

ACHESON, Circuit Judge. In Pennsylvania, cities of the third 
class, of which tiie city oi, Altoona is one, are governed by the act of 
May 23, 1889 (P. L. 277). Article 4, § 7, of this act provides: 

"And no municipal; departme^t shall oreate any debt or make any contract, 
except In pursuance of prevlous authorlty of law or ordinance." 

Article 9, § 5, of this act, provides aà follows: 

"Sec. 5. Every contract Involving an appropriation of money shall designate 
the item of appropriation on which it Is founded, and thef estlmated amount 
of the expendlture thereunder shall be charged • against such Item and so 
certifled by the controUer on the contract before it shall talie effect as a con- 
tract, and the payments^ requlred by such contract shall be made f rom the 
fund appropriated therefor. If the controUer shaU certify any contract In 
excess of the appropriation made therefor, the city shall not be llable for 
such excess, but the controUer and his sureties shall be llable for the same; 
which may be recovered in an action at law by the contracting party ag- 
grieved. It shall be the duty of the controUer to certify contracts for the 
payment of which sufficlent appropriations hâve been made." 

By article 12 of the same act the city is authoriaed to create a 
water and lighting department. The duties of the board of com- 
missioners of such department are defined by sections 5 and 6 of that 
article as follows: 

"Sec. 5. It shall be thé duty of the board to take charge of the water and 
lighting department so created asi aforesald, and by thelr sole authority to 
employ and dismiss at pleasure a superintendent and a clerk, who shall be 
secretary of the board, whose compensation shall be flxed by councils, and 
to employ such laborers, mechanics and workmen asi they may deem hecessary 
for the economical and efficient administration of said department. They 
shall purchase such materials and supplies as may be requlred for keeping 
the Works in good repalr, and hâve charge and control of aU constructiona, 
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repairs, enlargements and extensions of the works, and shall conduct and 
manage the afCairs and business of tlie department in accordance witli law 
and the directions of the city councils. 

"Sec. 6. The said board of commissioners so created shall, whenever called 
upon by eounclls, malte and submit to them full estimâtes of the cost, charges 
and expeiitjps of auy new work, enlargement, extension of water or lighting 
supply, or altération which councils may contemplate making relative to said 
Works; and said board may at any time submit to councils any suggestions 
and estimâtes they may see proper to make touching the improvement, ex- 
tension or enlargement of said works, but no new construction, reconstruction, 
extension, supply of water or light, or enlargement of said works shall be un- 
dertaken by said commissioners so created, or materials or supplies be pur- 
chased therefor, without the previous consent and direction of councils." 

On July 6, 1894, the councils of the city of Altoona, in conformity 
with the previous consent of the electors of the city duly expressed, 
passed an ordinance (No. 545) increasing the indebtedness of the city 
1220,000, authorizing the issue of bonds of the city therefor, and ap- 
propriatbig the entire amount to the purpose of "securing and fur- 
nishing an additional ample supply of pure water to the citizen» and 
institutions of the city of Altoona," and specifically appropriating and 
applying $185,000 thereof to the construction of a large impound- 
ing dam or réservoir. Subsequently the contract for this réservoir 
was let, and the reser\'oir was constructed at an expenditure of f 185,- 
000, leaving $35,000 of the entire above-mentioned appropriation un- 
used. On March 29, 1895, an ordinance (No. 593) was passed by the 
councils of the city of Altoona and approved by the mayor, provid- 
ing for the construction of a flood channel and settling basin in con- 
nection with said réservoir. The iirst section ordained that the flood 
channel should be constructed, and the second section directed the 
board of water commissioners to hâve plans and spécifications there- 
for' prepared by their engineer. Tlie third section ordained that a 
settling basin should be constructed, and the fourth section directed 
the board of water commissioners to hâve plans and spécifications 
therefor made by their engineer. The flfth section of this ordinance 
is as follows: 

"Sec. 5. Whatever funds are necessary to pay for the construction of said 
flood channel and settling basin, are liereby appropriated from the unap- 
propriated part of the funds to be raised from the loan of two hundred and 
twenty thousand ($220,000) dollars, authorized by Ordinance No. 545, ap- 
proved the sixth day of July, A. D. 1894, providlng the construction of such 
flood channel and settling basin shall not exceed the sum of $35,000." 

And the sixth section directed the board of water commissioners 
to advertise for bids for the construction of said flood channel and 
settling basin "in accordance with said plans and spécifications and 
this ordinance," and to award the contract to the lowest responsible 
bidder; and further directed that the contract, on the part of the 
city, "shall be executed by the mayor and board of water commission- 
ers, and shall be certifled by the city controller according to law." 

The water commissioners, professing to act "in compliance with an 
ordinance of councils under date of March 29, 1895," advertised for 
proposais for the construction of the flood channel and settling basin. 
The Jutte & Foley Company, the plaintifï below and in error, pro- 
posed to f urnish the materiaïs and do the work for the sum of thirty- 



64 94 FEDERAL EBPORTEE. 

four thousand five hundred and eighty dollars (|34,580), with a pro- 
vieion^ however, for increase or diminution in tlie . estimated quanti- 
ties of work and materials. The board of water eommissioners 
awarded the contract to the plaintifl on its bid, and a contract in 
writing was executed witliout any report to councils or further ac- 
tion on the part of councils. The contract bears date May 22, 1895, 
and purports to be "betn^een the city of Altoona, Pa., by its board 
of water eommissioners, of the first part, and Jutte & Foley Com- 
pany," of the second part, and if is signed by the mayor of the city 
and the members of the board of water eommissioners, but without 
any officiai désignation accompanying their signatures. The city 
controller indorsed upon the contract the folio wing certiflcate: 

"ïhe within contract Is hereby certifiée!, subjeet to the appropriation made 
tlierefor iu Ordinance No. 593, approved the 29th day of March, 1895. 
"Altoona, Pa., June 10, 1895. George Harpham, 

"City Controller." 

Before the bringing of this suit, the city had paid the plaintiff on 
this contract a sum of money considerably in excess of |35,000, yet 
the plaintiff claimed to recover in this action upon the contract the 
further sum of about $40,000. Under the rulings and pursuant to 
the peremptory instruction of the circuit court, the jury rendered a 
verdict for the city of Altoona, the défendant, and judgment thereon 
was entered in its favor. We are now to détermine whether there 
was error in thèse rulings and instruction. 

Prom the above-quoted provisions of the act of May 23, 1889, it 
18 plain that in the matter of the contract hère in question the board 
of water eommissioners had no lawful authority to bind the city of 
Altoona other than was conferred by the ordinance of March 29, 
1895. We entirely agrée with the court below that the authority 
given to the board of water eommissioners by that ordinance was 
restricted to an expenditure not exceeding |35^000. A public fund 
of $220,000 had been raised and set apart to procure for the city a 
supply of water, and $185,000 of that fund had been appropriated 
and applied to the construction of an impounding dam or réservoir. 
There was thùs left of this water fund an unexpended balance of 
$35,000. In this condition of affairs the ordinance of March 29, 1895, 
was passed, authorizing the construction of a flood channel and a 
eettling basin. For this purpoee the lifth section of the ordinance 
appropriated the "unappropriated part" of the water fund of $220,000. 
And then, to make it the clearer that no expenditure in excess of 
that unappropriated balance was contemplated or sajictioned, there 
was added the proviso, "providing the construction of said flood chan- 
nel and settling basin shall not exceed the sum of $35,000." Mani- 
festly this was a limitation upon the cost of the work. This limita- 
tion bound the board of watar eommissioners and the contracter 
dealing with the board. The ordinance (Jid not empower the board 
of water eommissioners to enter into a contract involving the city in 
a liability in excess of $35,000 If authority is needed to sustain 
the conclusion that the city is not liable to the contracter beyond the 
limited cost specified in the ordinance, it is to be found in the dé- 
cisions of the suprême court of Pennsylvania in the cases of Lehigh 
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Co. V. Kleckner, 5 Watts & S. 181, and Hague v. City of Philadeh 
phia, 48 Pa. St. 527. 

Again, the certiflcate of the city controller prescribed by section 
5 of article 9 of the act of May 23, 1889, was requisite to the 
validity of the contract in suit. City of Erie v. A Pièce of Land on 
Eighteenth Street, 176 Pa. St. 478, 484, 35 Atl. 136. This section 
provides: 

"Every contract Involving an appropriation of money shall designate the 
item of appropriation on wliieh it is founded, and the estimated amount of 
the expenditure thereunder shall be charg^d against such item and so certi- 
fled by the controller on the contract before it shall take eft'ect as a contract, 
and the payments required by such contract shall be made from the fund ap- 
propriated therefor." 

This certificate by the controller is a condition précèdent to the 
taking effect of the contract. This was so adjudged in City of Erie v. 
A Pièce of Land on Eighteenth Street, supra. In the présent case 
the certificate by the controller does not conform to the requirements 
of the act. Certainly, if it can be eustained at ail, it is only good to 
the extent of the appropriation made by the ordinance. The lan- 
guage of the certificate is: 

"The within contract is hereby certifled, subject to the appropriation made 
therefor in Ordinance No. 593, approved the 29th day of Mareh, 1895." 

Now, the appropriation made was the unappropriated part of the 
water fund, namely, the sum of f 35,000. It is to be noted that section 
5 of article 9 provides: 

"If the controller shall certify any contract in excess of the appropriation 
made therefor the city shall not be liable for such excess, but the controller 
and his sureties shall be liable for the same." 

Possibly the certiflcate of the controller may be regarded as good 
to the extent of the unexpended balance of $35,000 of the water fund. 
We are clear, however, that beyond that sum there was no proper 
certification, and therefore no valid contract with the city. 

From the views we bave expressed above, it follows that the ob- 
stacles to the plaintifE's recovery were insuperable, and therefore that 
there was no error in the rulings of the court upon the plaintifE's 
offers of évidence. The court was right in instructiug the jury to 
return a verdict for the défendant. The judgment of the circuit 
court is afiirmed. 
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(Circuit Court of Appeals, Seventh Circuit. May 19, 1899.) 

No. 503. 

1. Review— Casks Tried to Couht— Effect of General Fikdiîig. 

The sufficiency of a déclaration is reviewal)le on error by the circuit 
court of appeals, and, if it fails to state a cause of action, the defect is 
not cured by a gênerai finding for plaintiff by the circuit court, where a 
jury is waived, nor is it waived by tlie défendant by answering and pro- 
ceeding to trial after his demurrer has been overruled. 

94 F. -5 
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9. MoKrcîPAi Corporations— LiABiLimr on Contraot for Poblio Improvb- 
MEHTS— Illinois Statuts. 

A contracter for the maklng of public Imprcvements In an Illinois clty, 
govemed by the clty and village act (1 Starr & 0. Ann. St [2d Ed.] 777 
et seig.), whlch provides (article 9, § 49) that ail persons tâking such con- 
tracta, who agrée to be pald from spécial assessments, "shall hâve no elalm 
or lien npon the clty or village In-any event, except from the collection 
of the spécial assessment made for the work contracted for," and whose 
contract provided that he should make no daim against the clty In any 
event, except from collections, aiid should take ail risk of the luvalldity 
Of ihe spécial tax, cannot malntaln an action against the clty for a gênerai 
Judgment on the ground that its offlçers failed or refused to levy a second 
assessment after the flrst had loeen held Invalid by the suprême court of 
the State, bot la confined to hU remedy to compel the officerg to perform 
thelr duty. 

In Error to the Circuit Court of the United States for the Southern 
Division of the Northern District of Illinois. 

Judgment Is entered against the clty of Pontiac, plaintiff In error and de- 
fendant below. In an action on the case, upon a gênerai findlng by the court 
that the défendant Is gullty, and that plaintlff's damages are assessed at the 
sum of $1:2,^43; ' a trial by Jury belng wàlved. The alleged cause of action, 
as set out In the several counts of the déclaration, is failure and neglect on 
the part of the municipal authoritles to provide "for a new spécial tax assess- 
ment" against contiguous property, to pay amounts earned under a contract 
for the pavlng and Improvement of cmain streets undèr the followlng state 
of facts: On June 27, 1895, an ordlriance was adopted by the clty of Pontiac 
for the Improvement of certain streets, whereby the expense of Street inter- 
sections Was to bè pald by gênerai taiatlon, and "the retaalnder of cost of 
said Improvement should be pald for by âpectal taxation, to be assessed, levled, 
and collected against real estate abutting on the lines of said streets so ordered 
to be Improved," In accordance with the provisions of article 9 of chapter 24 
of the statute of the state of Illinois entitled "An act to provide for the incor- 
poration of cltles and villages." The gênerai act so referred to déclares, by 
section 49 of article 9 (1 Starr & C. Ann. St. 111. [2d Ed.] p. 777 et seq.), 
that "ail persons taking any contract with the clty or village, and who agrée 
to be pald from spécial assessmeiits, shall hâte no claim or lien upon the clty 
or village In aijy event, except from the collection of the spécial assessment 
made for the work contracted for." Section 64 of the same article provides 
that vouchers Issued for the work shall be subject to like condition, whether 
the holders are the original contractera or their assigna. Proceedlngs were 
taJi:en under the ordlnanae, the spécial tax assessments were made and con- 
firmgd, and thereupon a contract was entered into between Talbot Pavlng Oom- 
pany, the plaintiff below, and the clty of Pontiac, whereby that company, as 
the lovifest bidder, undertook to "furnish ail labor and materlal for the con- 
struction of said local Improvement" for the aggregate siun of $15,168.90, to 
be pald when completed and accepted,— "and when the spécial tax levled under 
said ordlnance, or any spécial tax whlch shall thereafter be levled by said 
clty, upon the property contiguous to said Improvement, should be collected," 
and also when the gênerai tax provided for the cost of street Intersections was 
collected; and the contract further provides. In express terms, that "they shall 
make no clalms against said clty, in any event, except from the collections" 
80 referred to, and that the contractors "take ail rlsk of the invalldity of any 
such spécial tax.", The work was performed by the , contractor and accepted 
by the clty, but payment was not made, except for the cost of the intersec- 
tions, raised by gênerai tax, and portions of the spécial assessments whlch 
were pald in by certain property ownera. The balance thus left unpaid was 
$10,567.33, for which "local-lmprovement vouchers" were Issued, reclting that 
they were to be pald out of the spécial assessments when collected, and that 
the clty was exempt from other llabillty. The déclaration states that the 
failure to coUect the spécial taxes In the flrst Instance arose out of the prosecu- 
tlon by lot owners of an appeal to the suprême court of the state, which re- 
M.lted In a judgment "holding the said ordlnance provldlng for said spécial 



CITY OF PONTTAC V. TALBOT PAV. CO. 67 

tax assessment Invalid, thereby rendering It impossible, under said ordinance, 
to collect said spécial tax from said property to pay the balance due the plain- 
tiff." Bradford v. City of Pontlac, 165 111. 612, 46 N. E. 794, is cited in tbe 
briefs as the case so refetred to. After tbis décision, the Talbot Paving Com- 
pany presented its pétition to the city council for the adoption of a supple- 
mental ordinance "for the assessment of a spécial tax upon the property con- 
tiguous to said hnprovement" to pay the balance due, but the city council 
failed to make provision to that end, and the action rests upon the allégation 
of négligence and wUlful refusai on that behalf. The défendant demurred 
to the déclaration, stating several grounds, but the demurrer was overruled, 
and the défendant, being required to plead instanter, filed its plea of not guilty, 
and trial before the court procceded upon the merits. 

F. W. Winkler and A. C. Norton, for plaintiff in error. 
W. T. Wliiting, for défendant in error. 

Before WOODS and JENKINS, Circuit Judges, md SEAJMAiJ, Dis- 
trict Judge. 

SEAMAN, District Judge, after raaking the foregoing statement, 
delivered tlie opinion of the court. 

The gênerai finding by the court clearly détermines ail issues of 
fact. Fourth Nat. Bank of St. Louis v. City of Belleville, 53 U. S. 
App. 628, 27 0. C. A. 674, 83 Fed. 675, and cases cited. But it m 
not conclusive on ail the questions involved, as contended on behalf 
of the défendant in error. Its utmost effect is to limit the inquiry 
on review "to the sufficiency of the déclaration, and the rulings, if 
any be preserved, on questions of law arising during the trial." Leh- 
nen v. Dickson, 148 U. S. 71, 72, 13 Sup. Ct. 481. In the case of 
gênerai verdict on a trial by jury, the linding establishes ail the ma- 
terial facts which are alleged in the déclaration. If, however, the 
déclaration on which either verdict or finding must rest "fails to 
state a cause of action, and clearly shows that upon the case as stated 
the plaintiff cannot recover," the error is not cured by verdict, and 
is not waived by answering and proceeding to trial after the demurrer 
is overruled. Teal v. Walker, 111 U. S. 242, 246, 4 Sup. Ct. 420. 
In such case, there is no foundation for the judgment, and that in- 
quiry is clearly presented for review on this record. Whether con- 
sidered as raised by the demurrer, or upon the objections and excep- 
tions covering ail the testimony to support the déclaration, or upon 
the facts stated and found, is not material» 

The défendant in error entered upon the performance of its con- 
tract for the street improvement under the express statutory pro- 
vision that payment could be made solely ont of spécial assessments 
against property abutting on the improvement, and that the contractor 
should "hâve no lien or claim upon the city * * * in any event, 
except from the collection of the spécial assessments made for the 
work contracted for." The ordinance by which the paving in ques- 
tion was authorized and let expressly referred to this statute; this» 
condition of payment was clearly stipulated both in the contract and 
in the vouchers, which were finally issued and accepted for the un- 
paid installments in controversy; and the contract further provided 
that the contractor "shall take ail risk of the invalidity of any such 
spécial tax, the said city not to be liable in any event by reason of 
the invalidity of said spécial tax assessment, or any of them, or of 
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the.proceeSings thereon. but only for feilure to collect the same, the 
saBQe being collectible jn law." Proceedings were taken, and the 
spécial assessments were made, but on appeal by lot owners it wae 
held by the suprême court that the ordinance was inyalid by reason 
of provisions which committed to the city engineer an unauthorized 
discrétion relative to the improvement, and the assessments were 
set aside. As the necessary resuit of this adjudication, which involv- 
ed the entire amount unpaid on the contract, the assessments were 
not collected and the vouchers were not paid. The city council has 
since refused to take action for a new spécial assessment to charge 
the deficiency against the abutting property; and it is urged, in dé- 
fense of such nonaction, that its power is exhausted, and that no 
such assessment can be made, under the décision referred to. Wheth- 
er the power subsisted in the city council to provide for a reassess- 
ment notwithstanding the defect in the original ordinance appears 
to bave b^en the main subject of controversy in the trial court; and, 
for the purposes of the présent inquiry, it is assumed that the dé- 
cision there in favor of the power is not only in accord with justice, 
but is sustained as well by interprétations placed upon the statute 
by the suprême court. On that assumption, the duty of the city is 
manifest to proceed promptly in the exercise of its power to assess 
and collect the unpaid amounts, and such duty can be enforced by 
mandamus, if remédies at law are not adéquate for the adjustment 
of ail rights. 

The statute which confers authority for making the improvement 
in question imperatively requires that the expense, aside from street 
intersections, shall be borne by the abutting property, through spé- 
cial assessment, and shall not become a public charge "in any event." 
The provision is of gênerai application to cities and villages in the 
state of Illinois, and is in accoi»d with a rule of public policy which 
is common in municipal charters and ie upheld by judicial authority. 
If, however, the contracter who performs work so authorized, has 
the right to recover the contract price against the municipality, by 
way of damages, in the event of neglect or refusaj on the part of the 
public offlcers to perform their duty in enforcing the spécial assess- 
ments, the way is clearly open to évade and nullify the législative 
purpose. By their conduct, — either through négligence, ignorance, 
or collusion, — the city council or ofiQcers may impose upon the public 
the expense of the improvement, in despite of the statute which dé- 
clares it a spécial beneflt, to be paid exclusively by abutting lot own- 
ers. Indeed, if this judgment i» sustainable, it so opérâtes in the 
présent case, as no provision appears for collecting the amount of 
such recovery by a supplemental spécial assessment against the lot 
owners. On the other hand, a complète remedy is clearly open to 
the contracter, by a proceeding in the proper forum, to ascertain the 
power, and thereupon enf orce the ministerial duty to make the new 
assessment in obédience to the statute and violating none of its 
provisions. 

The contention, however, on behalf of the défendant in error, is 
predicated on the duty which is imposed by law upon the munici- 
pality. to make provision for the spécial assessment, and on the gen- 
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eral doctrine, held in a line of authorities and well recognized in 
Illinois, of municipal liability for failure or neglect on the part of 
ite officers to discharge the public duty. The question whether this 
doctrine applies to any case "where the expense of making a local 
improvement is not to be raised by a gênerai tax, but solely upon the 
property benetited," to the estent of furnishing the contractor a right 
to recover his compensation in an action against the corporation found- 
ed on its failure to niake the necessary assessment, has given rise 
to décisions which are not in accord in the various jurisdictions. In 
1 Dill. Mun. Corp. (4th Ed.) § 482, numerous cases are collated in 
a note, and the learned author well remarks in the text: "The right 
to a gO:'neral judgment should, in our opinion, be limited, in any event, 
to cases where the corporation can afterwards reimbur-se itself by 
an assessment; for why should ail be taxed for the failure of the 
council to do its duty in a case where the contractor has a plain rem- 
edy, by mandamus, to compel the council to make the necessary as- 
sessment, and proceed in the collection thereof with the requisite 
diligence." But examination of the cases there noted as favoring 
the gênerai recovery, and as well those cited in the brief of counsel 
in support of this judgment, reveals no instance of such allowance 
in the face of a statute expressly prohibiting the paynient or collec- 
tion as a public charge in any event, and the extrême view of lia- 
bility held in the two leading citations (Reillv v. City of Albanv, 112 
N. Y. 30, 42, 19 N. E. 508, and Commercial Nat. Bank v. (Mty of 
Portland, 24 Or. 188, 33 Pac. 532) would merely disregard the con- 
tract stipulations, and not affect a case so limited by statute. In Peo- 
ple V. City of Syracuse, 144 N. Y. 63, 66, 38 N.'e. 1006, the Xew 
York court of appeals appears to disapprove the doctrine of Reilly 
V. City of Albany, supra, holding that no action is maintainabh; 
against the city, even in such case, for the failure to make an assess- 
ment, but the "proper remedy was to compel, by mandamus, the 
olKcers of the city having the matter in charge to proceed with their 
duties as required by law." 

However the concensus or weight of authority shall ultimately dé- 
termine the remedy of the contractor for local improvements, where 
the statute authorizes payment by spécial assessment, but is merely 
directory in its terms to that end, or where the collection is limited 
by ordinance or contract to such assessments, and the authorities fail 
to provide for or to carry out the assessment, we are clearly of opin- 
ion that no gênerai doctrine of municipal liability for mère nonfea- 
sance in the failure or neglect of council or officers to perform a duty 
of the municipality can be extended to override per se the inhibitions 
expressed in this statute, and that the contractor must proceed by 
mandamus to enforce his claim. The décisions in support of this 
view are well considered, and apparently without conflict, and the 
folio wing are leading and pertinent examples: Fletcher v. City of 
Oshkosh, 18 Wis. 228; City of Greencastle t. Allen, 43 Ind. 347; 
Goodrich v. City of Détroit, 12 Mich. 279; Reock v. Mavor, etc., of Xew- 
ark, 33 N. J. Law, 129 ; People v. City of Syracuse, 144 N. Y. 63, 38 N. 
E. 1006. See, aiso, Elliott, Roads & S. 436, and note; Beach, Mod. 
Cont. § 1191. In Flètcher v. City of Oshkosh, supra, Mr. Justice 
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Paine, speaking for the court in référence to a case which is prac- 
«caHj^ idMticai; says: 

"Now, ia/ji^e face of this prpvislon,, whlch says that the çity shall in no event 
be liable, we are askpd to hold tha-t if the moniey is not coljected in a reasona- 
Ne Orne, lu the mode which Is prbtided, the City shall be lîable. * * * We 
Imow Df:no'rtlle of construction, àhd certainly the counsel ditM no case, that 
could jUstlfy a Court in thus overriding a plain provision of law. Whoever 
côntracts for this jldndoï workj or (Jeals in thèse c^rtiflcates, under such a char- 
ter, takes the rlsk of collecting his money in the manner provided, with a right 
to resort to the appropriate réraedy to compel the officers to whom it is in- 
trusted to discharge thelr dutieS, and he cannot corne into a court and ask to 
hold the City liable, in the teeth of a provision which informed him at the out- 
set that the city should, in no event, be liable." 

So coiisidered, support cannot be found for the judgment under the 
gênerai authorities, and no foundation remains uniess the cases cited 
by counsel sustain the furthe?", contention that a rule of décision pre- 
vails in the state of Illiiiois which establishes the primarj liability 
of the municipalité in such contingency through the failure to make 
the spécial assessment. The décisions invoked in that view are Olay- 
burgh V. City of Chicago, 25 111. 535, and Foster t. City of Alton, 
173 111. 5S7, 51 N. E. 76; but in the flrstTmentioned case no statute 
was: invoived which forbadeliability in apy event on the part of the 
city, and in neither case wae ,any rule of liability adopted which can 
be brought into the présent ^tatute, by way of construction, to sanc- 
tion an inhibited recovery. In Clayburgh v. City of Chicago, 25 111. 
535, the. question was of a différent nature, and not within the statute. 
An action on the case was sustained in favor of a lot owner to re- 
cover of the city damages ^sing out of the taking of his property 
for public use in opening a stfeet. Tbe law provided for an assess- 
ment of benefits and damages to that end, the property was appro- 
priated ajid the damages asc^rtained, but there was a refusai to en- 
force collection of the assessment. The terms of the statute are not 
stated, but, clearly, the remedy for compensation in such a case is 
not applicable, in any view, to a contracter, under the présent stat- 
ute. In Foster v. City of Alton, 173 111. 587, 51 N. E. 76, however, 
the same statute and like conditions as in the case at bar were prés- 
ent, except that suit was commenced by the contracter after he had 
petitioned for a reassessment, and before an ordinance could be 
adopted for that purpose; the action being based on the ground that 
the city "had exhausted its power, and could not make a reassess- 
ment, as it had agreed to do, and that it was therefore liable for the 
balance, to be paid by gênerai taxation or out of the gênerai fund." 
The décision of the suprême court dénies the right of action, and is 
based solely upon the ground that a reassessment could be made for 
the collection; and, so far as it furnishes light, the ruling is dis- 
tinctly adverse to recovery hère, and appears to hâve been niisappre- 
hended by counsel. It is cited in the argument submitted on behalf 
of the défendant in error as stating in the opinion of the court : "This 
action cannot be maintained except upon refusai or neglect of appel- 
lant to levy a reassessment, which is not claimed." This remaik 
appears in the récital of facts only, and as a quotation f rom the flnd- 
Ings of the appellate court of a reason for not' remanding the cause. 
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It is neither approved in tlie opinion, nor referred to as influencing 
the décision; nor could tlie excerpt hâve the force of a binding dé- 
cision, if it were approved. No ground appearing to authorize the 
recovery against the plaintiff in error, the judgiiient is reversed, with 
direction to sustain the demurrer to the déclaration. 



SPEBEN v. DELSIGKORE et al. 
(Circuit Court, D. Kentucky. April 24, 1809.) 

No. 5,549. 

1. APPBAHANCE— FiLING PETITION FOR ReMOVAL. 

Tlie filing of a pétition and bond for tlie removal of a cause from a state 
court, though the defendant's appearance is net, in terms, restricted to that 
purpose, does net constltute a gênerai appearance to the suit. 

2. ATTACHMEKT — ISSUANCE BEFOEE SuMMONS — KeNTCCKT StATUTE. 

TJnder Civ. Code Ky. § 39, providing that an action is commeneed by 
flliug a pétition, and causing a summons to issue or a warning order to 
be made thereon, and section 194, providing that a plaintiff may obtain 
an attachment "at or after the commencement of the action," an attaeh- 
ment issued on the liling of the pétition, but before a summons has been 
issued or a warning order made, is void. 

3. Same — Successive Writs — Affidavit. 

Under Civ. Code Ky. §§ 104, 201, authorizing attachments at or after 
the commencement of the action and tlie issuance of successive writs, an 
attachment may lawfully be issued at any time after an action is com- 
meneed, and before final judgment on an aflidfivit flled at the time the 
action is commeneed. 

4. Samb— Amendment op Affidavit. 

Under Civ. Code Ky. § 268, subsec. 2, permitting the amendment of afll- 
davits for attachment, an amendment stating a new ground for attach- 
ment may be allowed. 

5. CONSTKDCTIVB SERVICE — WaRNING OrDER — APFIDAVIT. 

A warning order against a défendant on the ground that lie is a non- 
resident of Kentuclvy, and believed to be absent therefrom, cannot be made 
on an affidavit of such facts flled by plaintiff four inonths previously. 

On Motion by Plaintiff for Judgmeut and by Défendants to Dis- 
charge an Attachment. 

Augustus E. Willson, for plaintiff. 
W. O. Harris, for défendants. 

EVANS, District Judge. This ordinary action on a contract in 
writing wae iustituted in the Trimble circuit court. The pétition 
was filed February 13, 1896, and embraced an aflSdavit stating 
grounds, whicli, under the Civil Code, authorized a v^'arning order 
against the défendants, who were alleged to be nonresidents, and 
believed to be absent from the state of Kentucky, and also au- 
thorized, on the ground of the nonresidence, only, of the défendants, 
an order of attachment against défendants' property. On the same 
day, bond was duly executed by the plaintiff in the case, and an at- 
tachment was issued, directed to the sherifî of Trimble county, by 
whom it was levied upon 800 empty barrels belonging to the défend- 
ants. No summons, however, was issued in the action until March 
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18, 1896, and that process lyas returned "Not found." On Marcli 
1^,: 1896, another attachment was iesued, directed to the sherifE of 
Kenton county, but on June 8, 1896, was returned "No property found" 
upon which to levy it. On June 8, 1896, a waming order against 
défendants was made by the clerk, and indorsed on the pétition, and 
an attorney was thereby appointed to correspond with the défendants, 
and inforni them of the nature and pendency of the action. On 
the 8th of June, 1896, another attachment was issued, diroeted to 
the sherifE of ïrimble county, and, coming to his hands, was on the 
same day levied upon the same 800 empty barrels that had beeu 
levied upon under the attachment issued February 13, 1896. On 
February 10, 1897, the défendants, by a proper pétition for that pur- 
pose, removed the case to this court, and subsequently a motion to 
lemand it was overruled by Judge Barr. A motion is now made by 
the plaintifE for judgment against the défendants, but, although the 
appearance in the state court would seem, from the entry of the 
motion made on February 10, 1897, not to hâve been a restrictive 
oné, the court must overrule the plaintiflf's motion for a judgment for 
the debt sued on, upon the authority of the opinion of the suprême 
court in the case of Kailway Co. v. Brow, 164 U. S. 271, 17 Sup. Ot. 
120. On the Ist day of March, 1897, the défendants, expressing their 
appearance to be for that purpose only, moved the court to discharge 
and set aside the attachments beretofore issued herein. Under sec- 
tion 39 of the Civil Code it is provided that an action is commenced 
by filing in the clerk's office a pétition, and causing a summons to 
be issued, or a waming order to be made thereon. Section 194 of the 
Code provides that the plaintiff may, at or after the commencement 
of tlie action, obtain an attachment against the defendant's property 
in an action for the recovery of money if the défendant is a nonresi- 
dent of the state. Inasmuch as the attachment dated February 13, 
1896, was issued before the commencement of the action, as deflned 
by section 39, it was clearly void. Kellar v. Stanley, 86 Ky. 240, 5 
s; W. 477. On March 18, 1896, a summons was issued to Kenton 
county, and on that day the action may be said to hâve been com- 
menced. On the same day an attachment was also issued to the 
sheriff of Kenton county, and, although no property was found upon 
which to levy it, its issual was an important act in the progress of 
the case, especially as section 201 of the Code authorizes several 
orders of attachment in succession, and as, by section 194, attach- 
ments may be issued as well "after" as "at" the commencement ol* 
Mie action. No case is referred to which holds that an attachment 
jmay not issue at any time, however long after the affldavit is flled 
showing the gi'ounds therefor. On the affldavit embraced in the 
pétition no reaeon is perceived why, under sections 194 and 201 of 
th'è'Code, an attachment may not hâve issued at any time between the 
commencement of the action and final judgment therein. It is. in- 
déèd, the uniform practice to issue attachments as long as anything 
c^n be found to levy upon, if necessary. 

^,Considering this action as havirig been commenced as of March 
18, 1896, the court should probably now overrule the motion to dis- 
charge and set aside the attachments of March 18, 1896, and June 8, 
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1896, in the absence of an aflSdavit controverting the grounds of at- 
tachment, notwithstanding the afadavit was made in Pebruary, and 
would do so were it not that tlie plaintiff tenders an affldavit at- 
tempting to amend liis grounds of attaclinient, and it seems just to 
consider the amendment. But, as objection is made to the alfidavit 
thus tendered upon the ground that it is the affldavit of plaintifl's 
attorney instead of himself, further action upon this phase of the 
case will be postponed until and including the 3d day of May, 1899, 
for plaintiff to tender, if so advised, his own affldavit, instead of 
that of his attorney. It seems to the court that such an amendment, 
properly sworn to, is clearly admissible under subsection 2, § 268, of 
the Civil Code. The court is of opinion that the warning order 
made on the pétition on June 8, 1896, should be set aside upon the 
ground that an unreasonable time had elapsed betvFeen February 13, 
1896, vphen the affldavit showed plaintiff 's belief that défendants were 
then absent from Kentucky, and the tûne of making the warning 
order. There would seem, however, to be no reason why anothér 
warning order may not be made if the proper affldavit therefor should 
be presented. Couneel will prépare orders accordingly. 



DETROIT CRUBE-OIL CO. V. GEABLE. 

(Circuit Court of Appeals, Slxth Circuit. MarcU 31, 1899.) 

No. 623. 

1. Trial— Direction of Verdict— Waivbr of Error. 

Error In refusing to direct a verdict for défendant, on his motion, at the 
close of plaintiff' s évidence, Is waived, wliere défendant proceeds witli 
the case, and gives évidence on his part. ' ■■ ' 

i. SAMB — RiGHT TO HAVB VERDICT DiRECTBD. 

Refusai to direct a verdict for défendant at close of plaintiS'B case can- 
not be assigned as error. 

8. Same— Motion— Rbqubst for Instructions. 

A request for a charge that, under the évidence, the verdict must be tor 
défendant, Is équivalent to a motion to direct a verdict 

4. Samb — Authoritt to Direct Verdict. 

Where the trial judge is satisfied, upon the évidence, that plaintiff is 
not entitled to recover, and that a verdict. If rendered for plaintiff, should 
be set aside, the jury may be directed to flnd for défendant 

5. Master and Servant — Asshmption of Ribk — Maohinbry. 

The rlm of a fly wheel was fastened on by boits that projected to- 
wards the engine from 1% to 3 Inches. Between the wheel and the en- 
gine block there was a water-pipe Une connected with the engine pump. 
This Une was only a half Inch from the longest projecting boit, and when 
the pump was in opération It vlbrated. Hdd, that an englneer acceptlng 
employment under such conditions, and remalning in service without re- 
liance on any promise of the master to remove the cause of danger, as- 
sumert the rlsk of the bolts catching the pipe and breaking it and throw- 
Ing part of It agalnst hlm, although he dld not antlcipate that such an 
event mlght resuit from the situation of thlngs. 
8. Samb — Promise to Rbpaih Defbcts. 

A master is lialjle for an injury to a servant resulting from an obvlous 
defect and known danger, where the servant relied on an express or im- 
plied promise by the master to make repairs, for such time as would t>* 
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reasonably required to repalr the defeçt, but no longer; and, In the event 
of an injury during such time, the servant could recover therefor. 

7. Samb— Knowledge op Depbct. 

Where the knowledge and the means of knowledge of the servant ni 
respect to a patent def ect are eqnal or superior to those of the master, the 
servant cannot recover for injuries resultlng (rom such defect, vs^liere there 
Is no question of the intricate character pf the machinery or the imperfect 
Intelligence of the servant involved. 

In Error to the Circuit Court of the United States for the Western 
Division of the Northern District of Ohio. 

This suit was Jnstituted In the court of common pleas of Wood county, 
Ohio, and removed, on application of plaintifC In error, Into the circuit court 
of the United States for the Western division of the Northern district of Ohio. 
The plaintiff in error is a corporation engaged in the business of leasing land, 
and islnking and working oll wells thereon. The action vvas brought to re- 
cover damages for a Personal Injury sustained by the défendant in error whlle 
in the service of the plaintlff In error. He was employed in June, 1895, and 
contlnued In the same work until October 23, 1896, when the injury was re- 
ceived,— a period of 14 months. During this entire time the défendant in 
error was engaged in operating, and had charge of, an engine used in pump- 
ing oil from oil wells; the engine in question being at well No. 9. He was 
26 years old, and was an experienced englneer; havthg worked (though not 
continuously) as engineer for about 12 years. He says he considered himself 
quallfled to properly operate such an engine as he was handling. Such minor 
repairs as were needed from time to time were made by him. The engine 
was situated in an engine house, and this, with ail the machinery connected 
with it, was, at the time of the accident, in the same condition as when the 
défendant in error entered into the service of the master, and had been in 
such condition during the entire time of his service. What is called the "fly 
wheel" had a balance or outer rim, attaçhed to it with bolts, which extended 
through, beyond the outer rim of the wheél, towards the engine block. There 
were three of such bolts, varying in length from I1/2 to 3 Inches, ail projecting, 
as stated, beyond the rim of the wheel, and towards the engine block. Be- 
tween this fly wheel and tjieengine block there was a water-pijîe Une, placed 
along the floor, and extending from a well in the rear of the engine house be- 
tween the engine block and the fly wheel, Connecting with what is called a 
"union," ai^d extending from th^^t union to the pump;' being screwed into 
the water pump at the engine head. Two or three days previous to the ac- 
cident, the engineer had himself uncoupled this water-plpe line at the union, 
for some purpose, ^nd coupled W up again. This line was so placed that it 
extended âldng close tb the fly ivheel, and, as exact measurements made after 
the accident showed, was within about haïf 'an ineh of the longest projecting 
boit of the outer rim of the fly wheel wheii tevolvlng. The proof also showed 
that, when tie pUmp was working, this water pipe wbuld vlbrate, though this 
vibration was vëry slight, if at ail. In a latéral direction. Just how the ac- 
cident happened was a dlspùted question, and was léft In some uneertainty 
by the évidence. -The theOry of the défendant In error was and is that, the 
machinery beihg'in opération, the projecting bolts on the outer rim of the fly 
wheel caught this pipe, jerked it loose from Its fastenings, breaklng it, aniî 
that a part of It, thrown by the fly wheel, struck the plalntiff. His jaw was 
broken in two places, and a severe Injtrry sustained. The pipe was undoubt- 
edly foimd tihcoùplëd at the union aftêr th^ accident, and a part of it wound 
around the shaft; Indicating that it had teen, by great force, driven out of 
place and broken; What the défendant lu error knows or says in regard to 
the manner in which the accident happened may be stated in his own lan- 
guage as follows: "Well, I went to my place at noon to start up, and pump 
there in the afternoon; and I flred up, and got up steam on the boiler, and 
turned it down to the engine, and went down and started my engine. Well, 
I left the top'pet cock open, always, to see when It started; and the pump 
started ofC in good shape; and I shut that up, and started around; and the 
steam was comlng up, and the engine was running a little f aster than I 
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wanted It to, and I took hold of the throttle and checked the englne down; 
*nd, just as I took my hand off the throtUe, It hit me, and— The Court: 
What hit you? A. The water Une. • * * Q. Do you know how you wer^ 
Injured? A. Well, I know I was injured whlle I was standing right at the ea- 
gine, eyen with the throttle wheel. I was checking the englne down. I did not 
notice any displacement of any portion of the water-liné pipe, or balance of 
the machinery. I was starting the pump. It was twelve o'clock when I got 
there, and I fired up the bollers, and the water was low, and I got up steam. 
The engiae was running a little faster than I wanted it to run, and I started 
around to check It down; and, just as I took my hand off, something hap- 
pened, and struck me. It was done so qulck I couldn't see. Q. Dld you know 
yourself what had happened? A. I could not say, exactly." The fdregoing, 
taken from différent parts of his testimony, is practically ail that Is said by 
him upon thls subject 

Everythlng connected with the fly wheel and the water-pipe Une, and thelr 
situation with référence to each other, were, as the défendant In error admits, 
entlrely familiar to him, and had been during the tlme he had been in the 
master's service. He says he eailed the attention of the superintendent of the 
Company to the danger of the projecting bolts on two différent occasions,— 
flrst, when, Or very soon after, he entered upon this particular work, and also 
at a subséquent time, when he received an Injury in the finger from the pro- 
jecting bolts. He does not fix, or undertake to fix, the date of the second con- 
versation, otherwise than to say that it was at the time of the injury to the 
finger. The superintendent, Modisette, does, however, fis the date of thls con- 
versation definitely, as being in January, 189G, but dénies any previous con- 
versation upon the same subject as testified to by défendant in error. The 
détendant In error says that he requested the superintendent to furnish suita- 
ble bolts for f astening the outcr rim or balance wheel to the fly wheel, and 
further says there are bolts, made for that purpose, which would not project, 
and that the superintendent promised to get other bolts; while the superin- 
tendent says he told him that the balance wheel held In place by thèse bolts 
should be removed, as it was of no use there any way. There is therefore no 
conflict as to the time when the last conversation on the subject occurred. 
In the first conversation the servant clalms to hâve had with the superin- 
tendent, he says he mentioned the danger of the bolts on the wheel catchlng 
in his elothes and hurting him while the wheel was in motion, and when his 
finger was subsequently Injured that fact was mentioned. Nothing was ever 
said In regard to the proximlty of the water-line pipe to the bolts on the fly 
wheel when in motion. He undertakes to say he did not think of the danger 
of the bolts striking the pipe Une, and causing such an accident as the one 
whlch actually happened, agreeably to his theory of the case. 

At the close of the whole évidence, the court overruled a motion to direct 
a verdict for défendant. The défendant also requested the court to charge 
the jury that their verdict must be for the défendant; this beIng in effect a 
motion to direct a verdict, though not put in that form. Various other spécial 
Instructions were requested and refused, and certain exceptions taken to the 
court's charge to the jury. The trial resulted in a verdict and judgment in 
plaintiff's favor for $1,200, and the case is now before this court on writ of 
error sued out to revlew that judgment 

Geo. W. Radford, for plaintifE in error. 
Harvey Scribner, for défendant in error. 

Before TAPT and LUETON, Circuit Judges, and CLAEK, District 
Judge. 

CLARK, District Judge, after stating the case, delivered the opin- 
ion of the court. 

The refusai of the court, on defendant's motion at the close of the 
plaintiff's évidence, to direct a verdict for the défendant, is assigneâ 
for error, although apparently not relied on in the prlnted brief. 
After the motion was overruled the défendant proceeded with the 
case, and gave évidence on its part, and thereby waived any exception 
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to a déniai of this motion. Eaiiway Co. v. Daniels, 152 IT. S. 684, 
14 Sup. et. 756; Runkle v. Burnham,153 U. S. 216, 14 Sup. Ct. 837; 
Wilson V. Live-Stock Co.,, 153 U. S. 39, 14 Sup. Ct. 768. Moreover, 
the refusai to direct a verdict for tiie défendant at the close of the 
plaintiff's évidence, and when the défendant has not rested his case, 
caniiot be aseigned for error in this court. Railroad Co. v. Hawthorne, 
144 U. S. 202, 12 Sup. Ot. 591. The court also denied the defendant's 
motion at the close of the whole évidence to direct a verdict for the 
défendant, to which exception was duly taken; and, although the 
argument in this court has been directed mainly to the court's action 
in that respect, yet, curiously enough, the court's refusai to grant the 
motion is not specifically assigned for error. The court also refused 
the defendant's first request, which was in this language : "Under the 
évidence in this case, the verdict of the jury must be for the défend- 
ant." This request must be regarded as in ail respects équivalent to 
a motion to direct a verdict, for it could hâve no other purpose or 
meaning, and we accordingly so treat it. 

The flrst question with which we deal, then, is raised by the court's 
refusai to grant defendant's request to direct a verdict; for this is 
assigned for error. In determining this question, we take it for 
granted (but without deciding) that the accident was caused and the 
injury resulted as the défendant in error insists. The rim was bolted 
to the fly wheel to correct a loss of balance after it had been in opéra- 
tion, and presumably after the water-line pipe had been put down. 
In this view, the négligence would be in placing in position and leav- 
ing the projecting balts, which were dangerously near the line pipe 
when the fly wheel was in rapid motion. Accordingly the bolts are 
chiefly complained of as causing the accident. But it is not material 
whether the accident must be attributed to the projecting bolts, or the 
position in which the line pipe was suffered to remain after the bolts 
were attached, or to both. The existing situation was, as we hâve 
stated, just as it had. been when the servant entered upon the particu- 
lar employment, 14 months before. The projecting bolts, the position 
of the line pipe in relation to the fly wheel, such vibration as there 
was in the water line with the engine working and the wheel revolv- 
ing, were conditions well known to the servant, as he admits. He 
was an experienced engineer. The defects and conditions were pat- 
ently obvions, and the danger apparent to one of ordinary intelli- 
gence, and still more to a person of this servant's skill, expérience, 
and long familiarity with this situation and machinery. Tlie ruies 
applicable to the relation of master and servant, so far as they affect 
the question now to be determined, may be briefly stated. The well- 
understood gênerai rule is that the master is bound to use due and 
reasonable care to furnish the servant with a safe place to work, and 
with safe and sound machinery, appliances, and instrumentalities for 
use in the service. The servant, on his part, assumes the ordinary 
risks of the business upon which he enters, so far as the risks are 
known to him, or should be known by a person of ordinary capacity in 
the exercise of reasonable càre; and this, whether the business is a 
dangerous one or not. And, notwithstanding the gênerai rnle re- 
quiring the master to furnish a safe working place and safe instru- 
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mentalities, the servant, in addition to the ordinary périls incident 
to tlie business, assumes tlie risks arising from obvions, patent de- 
fects in the things whicli he uses, and whicli are known, or should be 
known, to him. Bunt v. Mining Co., 138 U. S. 483, 11 Sup. Ct. 464; 
Southern Pac. Co. v. Seley, 152 U. S. 145, 14 Sup. Ct. 530; Kohn v. 
McNulta, 147 U. S. 238, 13 Sup. Ct. 298; Tuttle v. Railway Co., 122 
U. S. 189, 7 Sup. Ct. 1166; Dillon v. Railway Co., 3 Dill. 319, 7 
Fed. Cas. 718 (IS^o. 3,916); Southern Pac. Co. v. Johnson, 16 C. C. A. 
317, 69 Fed. 559; Eailway Co. v. Rogers, 6 C. C. A. 403, 57 Fed. 
378; Shear. & R. Neg. {5th Ed.) § 185; Whart. Neg. § 214; Smith, 
Neg. (Whittakers Ed.) 133, 396; 14 Am. & Eng. Eue. Law, 845, 
853, and illustrative cases. 

In the very late case of Railway Co. v. Archibald, 170 U. S. 673, 
18 Sup. Ct. 777, the suprême court of the United State.s approved 
Ihe rule as declared in Davidson v. Cornell, 132 N. Y. 228, 30 N. E. 
573, in the foUowing language: 

"It is, as a gênerai raie, true that a servant entering iato employment which 
Is hazardous assumes tlie usual risks of the service, and tliose wliich are ap- 
parent to ordinary observation; and, whea he accepts or continues in the 
service vrith knowledge of the character of structures from which injury may 
be apprehended, he also assumes the hazards incident to the situation." 

In Mining Co. v. Davis, 90 Tenu. 711, 18 S. W. 387, the deceaised 
was engaged in firing a ventilation furnace in a coal mine, and was 
suflfocated by smoke, caused by the buming of certain wooden build- 
ings, viz. an engine house, oil house, and shed, situated at and near 
the entrance of the main entry to the mine. The entry was the in- 
take air passage for the mine. The furnace was situated 150 feet 
from the terminus of the entry, which was the only way of escape 
from the furnace. The deceased servant exercised gênerai supervision 
over the entry and buildings, and liad entered upon the employment 
with full knowledge of the situation. It was adjudged that the Com- 
pany was not liable for the servant's death, upon the assumption 
that the buildings were negligently located and improperly con- 
stnuted; it appearing that such buildings were in use by well-regu- 
lated companies. The suprême court of Tennessee, speaking through 
Judge Lurton (now one of the circuit judges of this court), after dis- 
posing of other points in the case, said: 

''But, aside from ail this, Davis was an old rainer, thoroughly acquainted 
witli this mine, and aware of the character and location of thèse buildings. 
With ail his expérience and knowledge, he must be taken to hâve williugly 
engaged in the service of this Company, and to hâve taken upon himself the 
risks incident to thèse buildings. Being in charge of the ventilation of this 
mine, he was peculiarly aware of the eiïect of an intalœ of smoke resultiug 
from the burning of thèse buildings. He was ueeessarily aware that this 
smoke would only reach him after permeating and fllling ail the passages 
and chambers of the mine and that his escape would be then eut off . This , 
danger, while a slight one, was, in the nature of things, more apparent to him 
than any other servant of the company. His honor properly charged the 
jury upon the eiïect of his knowledge, and we must assume that the judg- 
ment is not predicated upon any négligence in this regard." 

See, to the same effect, Railroad Co. v. Handman, 13 Lea, 425; 
Raihoad Co. v. Gower, 85 Tenn. 465, 3 S. W. 824; Crown v. Orr, 
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140 k Y. 450, 35 HT. E. 648; Kennedy v. Eailway Co., 145 N. Y. 288. 
39N;è. 9ê6.'- 

An éiception to the tiile of exemption or inimunity of the master 
from liability under such circumstaûces; arises when the master ex- 
pressly or impliedly promises 6r assures the servant that the def ect 
shall be remedied, or th^ danger remoted. During the running of 
such a , ptomise, the serrant may rely upon the maeter's prom- 
ise or assurance, a,nd . recover in case of an accident resulting f roiù 
the defect, although obvions, if the claim to damage is otherwise 
good. Tîlis liability of the master in côiisequenee of a promise or as- 
surance cointinuès only for such perlod of time as might reasonably 
be allowed or required to remedy the defect or for removal of the 
danger. "After the prescribed penod hâs elapséd without change, 
or if thé master has refused. to remedy the defect, the servant cannot 
rely upon his expectation of a remedy as an excuse for remaining, 
whatever rights he may hâve upon other grounds; and in many cases 
it has been held that he 'assumed the risk.' " Shear.; & R. Neg. § 215. 
Substantially the same rule was declared in Hough v. Railway Co., 
100 U, g. 225. In Smith, Neg. (Whittalker's Ed.) p. 136, what may be 
regarded as the English rule is thus declared: 

"If the master has expressly or Impliedly promlsed to repalr a defect, then, 
if an acddent happens whilé such promise Is running, the servant can recover; 
or, If the servant continues in the service :in the reasonable expectation that 
the repairs will he efCected, he can recover. If the promise is not performed 
in a reasonable time, and the servant continues in the employment, an infer- 
ence arises of new terms having beén agreed upon, and the servant cannot re- 
cover. The reason of this is said to be (Olarke v. Holmes, 7 Hurl. & N. 937) 
that there is contributory négligence on the part of the servant; but it is sug- 
gested in Shear. & R. Neg. § 97, that the true ground is ^that the servant has 
walved the objection, and induced the master to suppose that It is waived, or, 
as we are inclined to say, thé servant has renewed the service, accepting the 
risk." I 

In Whart Neg. § 220, the doctrine upon the subject is thus laid 
down: 

"It has been further argued that a serrant does not, by remaining in his 
master's employ with knowledge of defects in machinery he is oWiged to use, 
assume the risks attendant on the use of such machinery, if he has notified 
the" employer of such defects, or protested against them, in such a way as to 
induce a confidence that they will be remedied;' such confidence being based 
on the master's engagements, either express or implied. The only ground on 
which the exception before ns can be justifled is that in the ordinary course 
of events the employé, supposing the employer has righted matters, goes on 
vclth his work without noticing the continuance of the defect. But this rea- 
soning does not apply, as we hâve seen, to cases where the employé sees that 
the defect has not been remedied, and yet intelligently and deliberately con- 
tinues to expose himself to it. In such case, on the principles heretof ore an- 
nounced, the employer's liability in this form of action ceases. He may be 
Jiable for breach of promise, but the casual connection between his négligence 
and the in jury is broken by the intermediate volimtary assumption of the risk 
by the employé." 

In Gowen v. Harley, 12 U. S. App. 574, 6 C. C. A. 190, and 56 Fed. 
973, the circuit court of appeals for the Eighth circuit, through 
Sanborn, Circuit Judge, declared the gênerai rule and the excep- 
tion in language as follows: 
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"A person who is of âge, and of ordinary eapacity, assumes the usual risks 
and dangers of the employment upon whlch he enters, so far as they are 
known to him, and so far as they would hâve been known to a reasonably 
prudent person, under like elrcumstances, by the exercise of ordinary care and 
foresight. One of the usual risks he thus assumes ia the danger from the 
négligence of a fellow servant who Is engaged with Mm in a common em- 
ployment in the service of the same master. Railroad Co. v. Baugh, 13 Sup. 
et. 914. To the last rule there is this exception: If a servant, who is aware 
of a defect in the instruments with which he is furnlshed, notifies the master 
of such defect, and is induced, by the promise of the latter to remedy it, to 
remain in the service, he does not thereaf ter assume the risk trom such defect, 
untll after the master has had a reasonable time to repair it, unless the defect 
renders the service so imminently dangerous that no prudent person vrouW 
continue in it. Hough v. Eailway Ce, 100 U. S. 213, 225; Railroad Oo. v. 
Young, 1 C. C. A. 428, 49 Fed. 723; Greene v. Eailway Oo., 31 Minn. 248, IT 
N. W. 378; Eailway Oo. v. Watson, 114 Ind. 20, 27, 14 N. E. 721, and 15 N. E. 
824." 

See, also, District of Columbia t. McElligott, 117 U. S. 621, 6 
Sup. et. 884; Parody v. Eailway Co., 15 Fed. 205; 14 Am. & Eng. 
Enc. Law, 815, and cases there cited. 

Among récent cases in accord with those already cited, as to the 
effect of a promise to repair, and the exception created during the 
running of such a promise, we may mention the following: Oil Co. 
V. Helmick, 148 Ind. 459, 47 N. E. 14; Carriage Co. v. Potter (Ind. 
Sup.) 52 N. E. 209; Trotter v. Purniture Co., 47 S. W. 425, 101 Tenn. 
380; Donley v. Dougherty, 174 111. 582, 51 N. E. 714; Steel Co. v. 
Mann, 170 111. 200, 48 N. É. 417. 

In view of the undisputed facts of this case, and the established 
ruies applicable to such facts, the proper disposition of this ques- 
tion would seem to require no elaborate discussion. There is obvi- 
ously no spécial ground in this case on which to base or claim an 
exception to the gênerai rule under which the risk of a patent de- 
fect is assumed. The interval of time between the date when the 
servant claims assurance was given that the projecting bolts would 
be removed and date of the accident was such that there could 
clearly be no claim to an exception on that ground. Indeed, plain- 
tiff's counsel do not insist that there is. On the contrary, it is 
oonceded, or, if not conceded, it is too évident to be denied, that 
the case is not within the exception created by a promise to re- 
pair. The contention by which it is sought to sustain the judg- 
ment of the court below is that the servant "did not anticipate be- 
ing hurt in the way he was." It is said that the danger of this 
character of accident was not anticipated, and the risk of it not, 
therefore, assumed. It is not insisted that the servant could re- 
cover for injury réceived by his clothes being caught by the bolts 
on the revolving wheel; being aware of that danger, and having 
complained of it to the master. But, the position of the water- 
line pipe and the revolving wheel being visible and patent, such 
danger as existed on account of this situation was just as obvious 
to, and as easily comprehended by, the servant as the master. 
The duties of the servant brought him in daily contact with the 
machinery, and furnished him a constant opportunity to inspect 
the same. His means of knowledge were evidently superior to 
those of the master. Notwithstanding that the defect was open, 
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patent, and constant, and the servant's means of knowledge not 
onlj equal, but superior^ to those of the master, défendant in error 
is forced into the dilémma of maintaining that the danger of 
such a defect was one which the master was bound to anticipate, 
while the servant was not. This contention is evidently unsound, 
as wiir be recoghized npon its simple Statement, without more. 
The servant was a mature man, and asMUed engineer, whose duty 
brought the patent conditions and dangers constantly under his 
notice, ànd during a long service. Under such circumstances, if 
the servant is not bound to anticipate and appreciate the danger, 
no grounds can be suggested on which the master is required to do 
so. If the knowledge and means of knowledge of the servant in 
respect to a patent defect are equal or superior to those of the 
master, there can be no recovery, — certainly so in the ordinary 
case. Eailroad Co. v. Handman, 13 Lea, 430; Ogden v. Eummens, 
3 Fost. & F. 751; Dynen v. Leach, 26 Law J. Exch. 221; Eailway 
Co. V. Gann, 47 S. W. 493, 101 Tenu. 257. In Eailroad Oo. v. Baugh, 
149 U. S. 368, 18 Sup. Ot. 914, although the case turned on another 
point, the court apparently recognized this gênerai rule. And see, 
to same effect, Southern Pac. Co. v. Seley, 152 U. S. 152, 14 Sup. Ct. 
530, approving Sweeney v. Engraving Co., 101 N. Y. 520, 524, 5 N. 
E. 358, in which it was said of the servant, "He knew as much 
about it, and the risk attending its use, as the master." See, also, 
Steel Co. V. Mann, 170 111. 200, 48 N. E. 417, and Eailroad Co. v. 
McDade, 135 U. S. 570, 10 Sup. Ct. 1044. It will be observed that 
the rule, as thus stated and applied, proceeds upon the ground that 
the defect is open, and the danger one reasonably to be appre- 
hended, and the means of knowledge equal; and it is not necessary, 
for the purpose of this case, to make any broader statement of the 
rule, for the conditions hère met with give rise to no intricate 
question of mechanics, any imperfect intelligence on the part of 
the servant^ or other ground for exception. With the rule in a 
case of latent defects, we hère hâve no concern. It must not be 
forgotten that when the defect is patent, and the danger apparent, 
and such as the servant, in the exercise of reasonable prudence, 
ought to comprehend, with a constant opportunity for inspection, 
he is bound to know of the danger. He has, in such a case, con- 
structive notice. Southern Pac. Co. v. SeleA', 152 U. S. 152, 14 Sup. 
Ct. 530; Eailroad Co. v. McDade, 135 U. ii. 570, 10 Sup. Ct. 1044. 
When the defect is known, and the danger apparent, it is immate- 
rial that the servant does not anticipate the précise extent or char- 
acter of the injury which may resuit. None of the authorities upon 
the subject put the rule of assumption of risks upon the narrow 
distinction that the servant may know of the danger, but not fully 
realize the extent or character of the injury which may be sus- 
tained. The attempt to introduce such a test or condition would 
render the rule of the assumption of risks by the servant prac- 
tically nugatory. That there is no such impracticable élément in 
the rule must be regarded as settled. Eailroad Co. v. Kemper, 47 
N. E. 214, 147 Ind. 561; Feely v. Cordage Co., 161 Mass. 426, 37 N. 
E. 368. If the water-pipe Une was constructed too close to the fly 



DETROIT CRUDE-OIL CO. V. GHABLE. 81 

wheel, with the bolts attached, tlie danger that the bolts on the 
fly wheel would corne in contact with the water-line pipe in the 
opération of the machinerj', and thereby cause an accident, was 
fully as apparent to the servant as the master; and if it might 
hâve been anticipated that fragments of the brolcen bolts on the 
fly wheei, or of the broken water-line pipe, hurled in différent di- 
rections, might cause injury, the anticipation of such a resuit was 
as much within the power of the servant as the master. In Kohn 
V. McNulta, 147 V. S. 'Z-±i, 13 Sup. Ct. 298, the defect complained 
of by the servant was a lack of deadwoods or bumpers on the 
freight cars. The court, disposing of this contention, said: 

"The intervener was twenty-six years of âge. He had been working as a 
blacksmith for about six years before entering into the employ of the défend- 
ant. He had been engagea in this work of eoupling cars in the eompauy'a 
yard for over two months before the accident, and was therefore familiar 
with the tracks and condition of the yard, and not inexperienced in the bnsi- 
ness. He claims that the Wabash freight cars, which eonstituted by far the 
larger number of cars which passed through that yard, had none of those 
deadwoods or bumpers; but inasmuch as he had in fact seen and coupled 
cars like the ones that caused the accident, and that more than once, and as 
the deadwoods were obvious to any one attempting to make the eoupling, 
and the danger from them apparent, it must be held that it was one of the 
rlsks which he assumed in entering upon the service." 

The principle thus dedared is fully applicable to the case in hand. 

This case, in its facts, is quite différent from Norman v. Railroad 
Ce, 22 U. S. App. 505, 10 0. C. A. 617, and 62 Fed. 727, and James B. 
Clow & Sons V. Boltz (decided at the présent term of this court) 92 
Fed. 572. In the former case the testimony in behalf of the injured 
employé went to show that the injury was without fault on his part, 
but was due to a defective condition of the floor of the shed where he 
was working, and that he had worked at the place where he was in- 
jured only at rare intervais, and that he was ignorant of the condi- 
tion of the floor of the shed at that place; the servant expressly deny- 
ing knowledge of the defects in the floor. The foreman of the master, 
on the contr-ary, testifles that the servant had been in that part of 
the shed several hundred times. It was adjudged that the conflict 
of testimony between the servant and the foreman as to the serv- 
ant's knowledge, and his opportunity to know, of the defects, should 
hâve been submitted to the jury. In the latter case certain wedges 
had been introduced in the framework of the truck or car eight days 
before the accident, in order to meet a demand made by heavy orders, 
whereby the danger was increased. This change was made with the 
knowledge and by the direction of the superintendent and managers; 
of the master's works, and against the express protest of the expert 
core maker in charge of the labor gang, who stated that the use of 
such wedges was not safe. The injured employé was a common la- 
borer, without mechanical skill, and the car had been operated before 
the change for a period of six months without injury. At the joint 
of the two rails on one side of the car track there was a dépression 
in the ground, causing one rail to rest higher than the other, and 
giving a jolt to the passing car. This defect was known to the serv- 
ant, but an attempt had been made to remedy it. Under such circum- 
94 F.— 6 
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stances as thèse, the court held that it could not be ruled, as a matter 
of law, thàt the question of the servant's knowledge of the danger 
incident to the use of the machinery as changed waa not one for the 

jury- 

The conclusion of the whole matter, shortly put, is that the defects 
and conditions complained of as causing the accident were obvions 
and known to the servant when he entered into the service, and con- 
stantly brought under his notice, in the discharge of his regular duties, 
during the time of his service. He was a sliilled, experieneed en- 
gineer, with opportunities to observe and understand the danger supe- 
rior to those of the master. In such a state of the évidence as this, 
the question was one of law for the court, and not of fact for the jury. 
The évidence was so conclusive that it would hâve been the clear 
duty of the court below, on motion, to set aside the verdict returned 
in plaintifl's favor; and in such a case it was the court's duty, on 
motion, to withdraw the case from the considération of the jury. On 
substantially such facts as this record discloses, the rule has been thus 
announced: 

"Where, however, an experieneed operator, eognizant of the defects of ma- 
chinery, puts himself wlthin Us range, and is Injured, he is thereby, in law, 
supposing the fact to be established, precluded from recovering from the em- 
ployer." Whart. Neg. § 218.' 

In Elliott V. Railway Co., 150 U. S. 246, 14 Sup. Ct. 85, Mr. Justice 
Brewer, speaking for the court, enunciated the rule as follows: 

"It is true that questions of négligence and contributory négligence are or- 
dinarUy questions of fact to be passed upon by a jury; yet, when the undis- 
puted évidence Is so conclusive that the court would be compelled to set aslde 
a verdict retumôd In opposition to It, it may withdraw the case from the 
considération Of the jury, and direct a verdict. Kallroad Oo. v. Houston, 95 
TJ. S. 697; Schofield v. Railroad Ce, 114 U. S. 615, 5 Sup. Ct, 1125; Railroad 
Oo. V. Converse, 139 U. S. 469, 11 Sup. Ct. 569; Aerkfetz v. Humphreys, 145 
U. S. 418, 12 Sup. et. 835." 

And in the later case of Treat Mfg. Co. v. Standard Steel & Iron 
Co., 157 U. S. 674, 15 Sup. Ct. 718, the suprême court stated the same 
rule thus: 

"But it is wéll Settled that where the trial judge is satisfled, upon the évi- 
dence, that theplaintiff is not entitled to recover, and that a verdict, If renr 
dered for plaintifC, must be set aside, the court laayinstruct the jury to flnd 
for the défendant." . 

Well-considered cases in this court speak the same language. 
Blount's Adm'x v. Eailway Co., 22 U. S. App. 129, 9 G. C. A. 526, 
and 61 Fed. 375; Eailway Co. v. Lowry, 43 U. S. App. 408, 20 C. C. A. 
596, and 74 Fed. 463; Eailroad Co. v. Cook, 31 U. S. App. 277, 13 
C. C. A. 95, and 66 Fed. 115. 

Concluding, as we do, that the défendant was entitled to a peremp- 
tory instruction in its favor, and this view being décisive of the case 
as presented in this record, it is not material to décide other questions 
made and discussed. Eeversed and remanded, with a direction to set 
aside the verdict and grant a new trial. 
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SANDHAM V. GKOUNDS. 

(Circuit Court of Appeals, Third Circuit. May 9, 1899.) 

No. 31, Mardi Term; 

1. Damages— Brbach of Contract for Adoption. 

Tiie measure of tlamages for breach of a contract by one person to adopt 
anotlier and make the latter an heir, under tlie law of Pennsylvania, Is 
not the value of tlie sliare of the promisor's esta te at his death which 
would hâve been inherited by the promisee, but the value of the services 
rendered or outlay incurred by the promisee on the faith of the promise, 
wlth interest 

3. Samb— What Law Governs. 

Where a contract for adoption was to be performed in a certain state, 
and the estate to which the person to be adopted would thus bave be- 
come an heir is there sltuated, the law of sucli state governs as to the 
measure of damages for a breach of the contract 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

W. M. Hall, Jr., for plaintiff in error. 
James S. Young, for défendant in error. 

Before DALLAS, Circuit Judge, and KIRKPATRICK and BBAD- 
FOKD, District Judges. 

KIRKPATRICK, District Judge. The plaintiff in this action 
brought her suit against the défendant, as administratrix of Samuel 
Smith, to recover damages for the breach of a contract entered into 
between the plaintiff and said Smith in his lifetime, in and by which 
said Smith agreed that he would take the plaintiff (who was his nièce) 
from her home in Ireland to America, adopt her as his daughter, and 
that he would so provide that at his death she should reçoive one-half 
part of his property. The plaintiff accordingly came to America with 
her uncle, and for a short time continued to live under his care and 
protection. During her stay she rendered no service, and after her 
departure, at the end of some 16 months, she did not return to him. 
Smith never took any steps looking to the adoption of the plaintiff 
as his daughter according to the form of the statute of the state of 
Pennsylvania, but did so adopt an inmate of his house, who was a 
relative of his wife. The contract between Smith and the plaintiff 
was to be performed in the state of Pennsylvania, where Smith resided, 
and where he afterwards died intestate. Upon the trial of the cause 
the leamed judge charged the jury, inter alia, as follows: 

"Upon the question of the rule of damages the court charges the jury that 
for the breach of the alleged contract the measure of damages is not the 
value of decedent's estate at the time of his death, but the value of the 
services the plaintiff rendered the said Smith vehile she remained with him, 
and also any pecuniary outlay or expense she was subjected to or Incurred, 
with interest." 

To this part of the charge exception was taken, and the only ques- 
tion argued before us was whether the measure of damages was cor- 
rectly stated. We cannot doubt that the damages in this case must 
be determined by the laws of the state of Pennsylvania, where the 
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contract was to be performed, and where the asset's of Smith's estate 
are properlj distributable. We find, upon reviewing the décisions 
of the higheet court of that state, that the question here at issue was 
set at rest in Graham v. Graham's Ex'rs, 34 Pa. St. 475, in which the 
case of Jack v. McKee, 9 Pa. St. 240, holding a contrary doctrine, was 
carefully considered, and expressly overruled. In Graham v. Gra- 
ham's Ex'rs, supra, the décèdent agreed with two distant relations 
that, if they would corne and live with him, they should share his 
property equally with his nephews after his death. He failed to carry 
ont his agreement, and suit was brought against his executors to re- 
cover the value of the promised shares of his estate. The plaintiff 
offered to prore the value of the decedent's estate, and the share of 
each nephew, for the purpoee of showing the damage sustained by the 
plaintiff. To this offer the défendants objected on the ground that 
the measure of damages was the value of the services rendered, and 
was not to be governed by the value of the decedenl's estate. Strong, 
J., said : 

"Without pressing the insuffleieney of the proof of the contract, * * * 
it by no means follows that the measure of damages in an action for Its 
breach is the value of the thlng promlsed at the time of the breach. Jaclî v. 
McKpe, supra, is no longer a rule. This court has retumed from the departure 
which was made in that case." 

The rule laid down in Graham v. Graham's Ex'rs has been invari- 
ably folio wed since by the courts of Pennsylvania, the latest case 
brought to our attention being Kauss v. Rohner, 172 Pa. St. 481, 33 
Atl. 1016, in which the court said, "Proof of contract did not entitle 
plaintiff to recover value of the estate." We find no error in the in- 
struction given by the learned judge, and the judgment of the circuit 
court should be afflrmed. 



In re WILCOX. 

Ex parte ROTJSS. 

(District Court, D. Massachusetts. April 29, 1899.) 

No. 43. 

1. BaNKRUPTCT— FARTNEHSHIPS— RuIjE OP DISTRIBUTION— JOINT AND SePAKATE 

Crbditohs. -^ 

Banliruptcy Act 1898, § 5, cl. f, pre ribing the rule for the distribution 
of assets as between individual and firm creditors of bankrupt p.vtners, 
applies not only to the case of the adjudication of the partnership as such, 
but also to the case where one member of the firm is adjudged bankrupt 
in his individual capacity. 

2. Samb — No Joint Assets. 

Where a member of a co-partnership Is adjudged bankrupt in his Indi- 
vidual capacity, creditors of the firm are not entltled to receive dividends 
eut of his separate estate until his individual creditors bave been paid in 
fuU; and this rule prevails notwithstanding the fact that there are no 
partnership assets. 

In Bankruptcy. On review of ruling of référée. 
The certificate of the référée (Henry J. Field, référée in bankruptcy 
for Franklin county, Mass.) was as follows: 
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"The bankrupt, three or four years ago, wa.s a member of a partnership 
at Lincoln, Nebraska. The other member of the flrm left, with ail the funds; 
and she set herself about to pay up the partnership debts, in which she 
succeeded so far as to pay ail of them except the one in question, amounting 
to $1,000, besides accrued interest, which was presented for proof against her 
iadividual estate in bankruptcy, and allowed. Upon the question whether 
such créditer of a former partnership should share pro rata with the individual 
creditors, I ruled that as no évidence appeared showing that there are any 
assets of sald partnership, and there was some évidence that there are none, 
under the law such creditor is entitled to share with the individual creditors; 
that is, pro rata." 

The caee was submitted to the judge without argument. 

LOWELL, District Judge. The proper distribution of the joint 
estate of a bankrupt flrm and of the separate estate of its com- 
ponent bankrupt partners has been the subject of much discussion 
in the courts of England and of this country for nearlj 200 years, and 
the conclusions reached by the several courts, and by the same court 
at varions tinies, hâve differed greatly. As was observed by Judge 
Ware in Ee Marwick, 2 Ware, 229, 233, Fed. Cas. No. 9,181: 

"The whole subject of marshaling the assets and claims between the joint 
and separate creditors in bankruptcy involves some of the most difficult prob- 
lems that occur in the whole range of jurisprudence." 

The historical development in England and in this country of the 
law upon thifi subject has often been stated imperfectly, and some- 
times quite inaccurately, both in text-books and in reported opinions, 
and therefore it has seemed worth while to review with some degree 
of fullness that development from its beginning. 

At common law the creditor of a partnership was the joint creditor 
of the partners. He might sue them, obtain judgment against them, 
and take ont exécution against them jointly, and satisfy the exécu- 
tion from any part of the estate of either or both, whether such estate 
were joint or separate. On the other hand, the separate creditor of 
one partner, having sued that partner, having obtained judgment 
against him, and having taken ont exécution thereupon, might sat- 
isiy the exécution either from that partner's separate estate, or from 
his share of the joint estate. If, however, a partner's share of the 
joint estate was sold to satisfy a separate exécution issued against 
him, the purchaser of the share found himself somewhat differently 
situated from the purchaser of an undivided share of property held 
jointly by persons not partners. The former was limited by a court 
of equity to take, not an undivided share of the joint partnership 
estate, but only the net amount due the debtor partner after the 
affairs of the partnership had been settled, and after ail its debts had 
been paid. Hence the separate creditor of an individual partner 
found his claim upon his debtor's share of the partnership estate sub- 
ordinated to the right of the remaining partners to apply the joint 
partnership estate in satisfaction of the claims of the partnership 
creditor-s. See Lindl. Partn. (6th Ed.) 308; Fox v. Hanbury, Cowp. 
445. 

Statutes of bankruptcy are of considérable antiquity in England, 
the first having been passed in the reign of Henry VIII. The bank- 
rupt law of the présent day descends from statutes passed in the 
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réigns of Elizabeth and ol James I.,, whicli hâve been irequentïy 
amended from that time to this. Previous to the year 1822 thèse 
etatutee eontained but a single mention of bankrupt partners or 
partnérships, viz. that contained in St. 10 Anne, c. 15, § 3, which 
provided that the discharge of a bankrupt should not discharge a 
bankrupt partner or co-obligor. Before 1822, therefore, the rules 
regulating the distribution in bankruptcy of the joint and separate 
estâtes 6f partners were established altogether by judicial décision. 
An examination of the earliest records of the English courts of bank- 
ruptcy would be necessary to détermine precieely how commissions 
of bankruptcy against members of a trading partnership were issued 
in the seventeenth century and in the ûrst years of the eighteenth. 
It is pretty clear that a joint commission against ail the partners 
was not unusual. In 2 Christ. Bankr. (2d Ed.) 33, it is stated that 
the first reported instance of a joint commission against two partners 
occurred ih 16$2. Nothing in the report suggests that the practice 
was then deemed extraordinary. In thé case mentioned, the sep- 
arate creditors of one partner alleged that the commissioners in- 
tended to divide the joint property amông the joint creditors with- 
out permitting the separate creditors to share in the same, and they 
filed a bill to secure their own admission to corne upon the joint 
fund, The assignées alleged that the partnership articles provided that 
joint debts should be paid out of joint assets, and that those assets 
should not be charged with the separate debts of the individual part- 
ners. Lord North decreed, in substance, that the joint assets should 
be applied to the payment of the joint debts, and that, if there was 
any surplus, it should be applied to the payment of the separate 
debts of the individual t)artners. If, however, the joint estate was 
insuflScient, and the separate estâtes of the partners were drawn upon 
for payment of the joint debts, then, in that case, if either partner paid 
more than the other, he might be admitted to prove for such surplus 
against the separate estate of the other partner. It is not stated if 
the separate creditors of the several partners had, as against the 
separate estate of the several partners, a claim prior to that of the 
joint creditors; and it does not clearly appear whether Lord North's 
décision was rested by him upou the articles of partnership or upon 
the gênerai law, though the latter is probable. Craven v. Knight, 
Goodinge, Bankr. 149; s. c. sub nom. Craven v. Widdows, 2 Cas. 
Ch. 139. It was thus established that, in case of a joint commission 
against ail the partners, the joint creditors could avail themselves 
of the équitable right of the partners of a bankrupt to subordinate 
to the settlement of the partnership accounts the claims of his sep- 
arate creditors upon his share of the joint estate. In 1693 a partner 
indebted to the partnership was made bankrupt under a separate 
commission, and the commissioners (for what reason does not plainly 
appear) assigned the partnership goods to the assignées in bank- 
ruptcy under that commission. The other partners brought a bill 
for an account, and urged that the assignées in bankruptcy took no 
more than the net share of the bankrut>t after his debts had been 
paid. Of this opinion the court seemed to be, and the joint creditors 
were given priority in payment out of the joint estate. This, however,^ 
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was done, not in exécution of the bankrupt law, but only after the 
interposition of a court of equity. The joint debts, though paid by 
the assignées, were proved before a master in chancery. Eichardson 
V. Gooding, 2 Vern. 293. From this case it appears that, under a sep- 
arate commission against one partner, joint creditors conld enforce 
their prior claims upon the joint estate only by bill in equity, and not 
by pétition in bankruptcy. See Gross v. Dusfresnay (1734) 2 Eq. 
Cas. Abr. 110. As has been said, it is impossible to détermine what 
was the practice, at or about the year 17U0, conceming the issuance 
of joint and separate commissions in cases where both partnership 
and partners were bankrupt, and where there were joint and separate 
assets and debts. In such cases, probably, both joint and separate 
commissions were issued and subsisted at the same time, the joint 
assignées acquiring the joint estate and paying the joint debts, and 
the separate assignées acquiring the separate estate and paying the 
separate debts; but the data are too imperfect to establish plainly 
that this course, or any other, was invariably pursued. See Ex parte 
Crowder (1715) 2 Vern. 706; In re Simpsons (1752) 1 Atk. 137. 

In Ex parte Crowder a joint commission issued against A. and B., 
joint traders. Their separate creditors applied by a pétition in bank- 
ruptcy (not by a bill in equity), that they might be let in under the 
joint commission to prove their debts against the separate estâtes of 
the respective banlcrupts; alleging as a reason for this course, then 
apparently unusual, that the separate estâtes were of such small value 
that they would not bear the charge of taking out the two separate 
commissions which would otherwise be required. Lord Cliancellor 
Harcourt ordered the petitioners to be let in to prove their separate 
debts upon their paying contribution to the charge of the joint com- 
mission, "and directed that, as the joint or partnership estate was. in 
the first place, to be applied to pay the joint or partnership debts , so, 
in like manner, the separate estate should be, in the first place, to pay 
ail the separate debts ; and, as separate creditors are not to be let in 
upon the joint estate until ail the joint debts are flrst paid, so, likewise, 
the creditors to the partnership shall not come in for any deflciency 
of the joint estate upon the separate estate until the separate debts 
are flrst paid." Lord Harcourt's opinion is a very short one, and his 
reasons do not fully appear; but it seems clear that he did not suppose 
that he was laying down a new rule of eubstantive law, and it is proba- 
ble that he was applying to the distribution of joint and separate es- 
tâtes under a single joint commission the rule which had formerly 
been applied when, at the same time, joint estâtes were administered 
under a joint commission and separate estâtes under a separate com- 
mission. It is to be observed that Lord Harcourt's rule, and the déci- 
sions which follow it, applied only to cases in which joint and separate 
estâtes were administered under a joint commission. Not uncom- 
monly this has been overlooked. It should be noticed, also, that a 
pétition and order were required in each case, though the order is- 
sued as of course. Ex parte Sandon (1743) 1 Atk. 68. 

In Ex parte Cook, 2 P. Wms. 500, decided in 1728, a joint commis- 
sion had been taken out against two bankrupt partners, under which. 
the commissioners made an assignment both of the joint and of the 



o8 94 PJBDERAL REPORTER. 

se|)ara!te estate. Afterwards the separate creditors took out separate 
commissions; thus doing that which, in Ex parte Crowder, tliey had 
applied to be relieved from doing. In the conflict which thereupon 
arose between the assignées under the several commissions, Lord 
Chancellor King held that the assignment made under the joint com- 
mission passed the separate as well as the joint estate, and stated 
that: 

"It IS settled, and is a resolution of couvenience, that the Joint creditors 
shall be first paid ont of the partnership or joint estate. and the separate cred- 
itors out of tlie separate estate of each partner; and if there be a surpins 
of the joint estate, besides what will pay the joint creditors, the same shall 
be applied to pay the separate creditors; and if there be, on the other hand, 
a surplus of the separate estate, beyond what will satisfy the separate cred- 
itors, it shall go to supply any deticiency that may vemain as to the joint 
creditors." 

This, it will be observed, is, in every détail, the rule laid down in 
Ex parte Crowder; and, though Lord King said he would not hiuder 
the separate creditors from bringing a bill in equity for an account 
of the separate estate, evidently he did not consider this necessary, 
and eventually disposed of the whole matter in the court of bank- 
ruptcy. See, also, Howard v. Poole (1735) 2 Strange, 995; Wickes 
V. Strahan (1741) Id. 1157; Twiss v. Massey (1737) 1 Atk. 67. 

The practice of taking out both joint and separate commissions 
was not deflnitely abandoned, however, and their co-existence contin- 
ued to gire much trouble to the courts. In Ex parte Yale (1721) 
3 P. Wms. 24, note, it had been determined that a certificate under 
a separate commission discharged the bankrupt as well from his 
joint as from his separate debts. In Horsey's Case (1729) Id. 23, 
there were both joint and separate commissions, yet Lord King, on 
pétition, let in the separate creditors, who had taken out the separate 
commissions (which were still subsisting), to prove their debts under 
the joint commission, in order to oppose the granting of a certificate 
thereunder. In 1752 Lord Hardwicke, in superseding a subséquent 
separate commission in favor of a prior joint commission, said that 
the practice of taking out both joint and separate commissions against 
the same persons, "being of late thought a very unreasonable one, as 
occasioning great confusion with regard to bankrupts' effects, has 
been discountenanced." In re Simpsons, 1 Atk. 137. For later cases, 
see Ex parte Hardcastle (1787) 1 Oox, Ch. 397; Ex parte Grillam 
(1789) 2 Cox, Ch. 193; Ex parte Poole (1790) Id. 227; Ex parte Brown 
(1793) 2 Ves. Jr. 67. 

It remains to deal with the disposition of the joint estate and with 
the rights of joint creditors where no joint commission was taken 
out, but a separate commission or separate commissions alone éx- 
isted. This state of things might arise from any one of several causes; 
e. g. the unreadiness of the joint creditors ; their inability to procure 
the issuance of a joint commission because one partner was an infant 
or deceased, or because one partner, though insolvent, had not com- 
mitted a statutory act of bankruptcy. See Wats. Partn. (2d Ed.) 293. 
In Ex parte Baudier (1742) 1 Atk. 98, joint creditors petitioned to 
be admitted to prove their joint debts under each of the separate com- 
missions taken out against two partners; no joint commission hav- 
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ing been issued. Lord Chancelier Hardwicke held tbat, although 
separate creditors might, upon pétition, prove tlieir debts under a 
joint commission, yet joint creditors could not be admitted to prove 
their debts under separate commissions, but "must proceed in the 
:;ommon course, by taking out a joint commission." The opinion is 
short, and not altogether clear. The rule of Ex parte Crowder was 
formulated, and there was a récognition that where there were sepa- 
rate commissions the joint creditors had a right in equity (apparently 
not in bankruptcy) to be paid out of the surplus of the separate es- 
tâtes after the separate creditors had been satisfied. It seems prob- 
able that the case was rested upon a theory that the joint estate 
could not be properly administered under a separate commission. In 
Ex parte Voguel (1743) 1 Atk. 132, the assignées under a separate 
commission had in fact obtained possession of some of the joint estate, 
and the joint creditors brought a pétition that they might hâve 
priority in its division. Lord Hardwicke refused to give complète 
relief under the pétition flled in bankruptcy, but gave the petitionersi 
leave to bring a bill in equity for the same purpose, and in the mean- 
time (probably for the sake of eonvenience) let them in to prove their 
debts, without préjudice, under the separate commission. The dis- 
position of the estate, joint or several, was not determined; but the 
joint creditors were assumed to bave priority in the distribution of the 
joint estate, and the separate creditors in the distribution of the 
separate estate. Soon after the décision of Ex parte Voguel the court 
of common pleas decided that a separate commission might be taken 
out against one partner by a joint creditor. Crispe v. Perritt, Willes, 
467. In delivering the elaborate opinion of the court, Lord Chief 
Justice Willes, after stating that no help in deciding the question was 
to be derived from the wording of any of the bankrupt acts, referred 
to two early cases (one under Lord Macclesfleld, the other under Lord 
Talbot) in which separate commissions had been taken out by a joint 
creditor. Ex parte Caruthers, Cooke, Bankr. Law (8th Ed.) 26; Ex 
parte Upton, Id. 27. The lord chief justice concluded that the com- 
mission should issue as a matter of principle, and showed that in 
some cases great inconvenience would resuit if a joint creditor was 
not permitted to take out a separate commission. He expressly 
stated that the court did not détermine at ail in what manner the 
effects should be marshaled under the commission, saying that was 
"the proper business of the court of chancery." In Ex parte Crisp 
(1744) 1 Atk. 133, Lord Hardwicke expressly followed Crispe v. 
Perritt. See, also, the note to In re Simpsons, 1 Atk. 138. In Lord 
Hardwieke's time the practice seems to hâve been established as 
follows: If a joint commission was flrst taken out, separate com- 
missions were ordinarily refused, and the distribution of both joint 
and separate estate was made under the joint commission according 
to the rule laid down in Ex parte Crowder. If no joint commission 
was taken out, a separate commission might issue on the pétition 
either of a joint or of a separate creditor, and in such case joint credit- 
ors as well as separate were admitted to prove their debts. Some- 
times, it seems, the order admitting joint creditors to prove specifled 
that they should prove only to assent to or dissent from the certifl- 
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cate; but at other times, if matters took their regular course, and no 
further steps were taken, ail creditors who had proved — both joint 
and Separate — were satisfled ratably from ail the estate which came 
into the hands of the assignées, both joint and separate. Usually, 
howéVer, it was for the interest of one class of creditors or the other 
that the accounts of the joint and separate estâtes should be kept 
distinct, and an order for that purpose was obtainable by pétition in 
bankruptcy présented either by the joint or by the separate creditors. 
The ôrder to keep distinct accounts included, as matter of course, an 
order to apply the joint estàte, in the flrst place, to the payment of 
the joint debts, and the separate estate, in the flrst place, to the 
payment of the separate debts. Green, Bankr. Law (5th Ed. ; 1777) 
150, note; Wats. Partn. (2d London Ed.; 1807) p. 324; Ex parte 
Hayward, Cooke, Bankr. Law (8th Ed.; 1745) 268; Ex parte Oldknow, 
Id. 259. The petitioning joint créditer seems to hâve been allowed, 
in récompense for the burden he had borne in obtaining the commis- 
sion, to receive a dividend thereunder from the separate estate 
ratably with the separate creditors. No décisions touching this 
subject made by Lord Hard-<vicke's successors. Lords Northington, 
Camdëii, and Apsley, hâve been found. It appears from Cooke, 
Bankr. ' Law (Ist Ed.; 1786) 5, 163, 165, that the practice of taking 
out a joint commission against ail the partners, after separate com- 
missions had issued against some of them, was then common ; and 
furthertnore it appears that the rights of joint creditors under a 
separate commission were not then clearly defined. 

Lord Chancellor Thurlow seems to hâve been the flrst to lay down 
a différent rule for dealing with the assets under a separate commis- 
sion. In Ex parte Cobham (1784) 1 Brown, Ch. 576, where joint 
creditors petitioned to prove their debts under separate commis- 
sions against the partners, he said that : 

"It would be hard that the joint creditors shouid corne upon the separate 
estate, to the préjudice of the separate creditors, and still hâve an exclusive 
power of coming upon the joint estate; but the separate assignées might, if 
they pleased, possess themselves of the bankrupt's proportion of the partner- 
ship effeets, and then he thoùght the justice of the case would be that both the 
joint and separate creditors should corne in, pari passu, upon both funds." 

As the pétition was consented to, however, he made the order. 
In this case Lord Thurlow substantially followed the former practice, 
though, as reported, he seems not to hâve distinguished clearly be- 
tween proving to deal with the certiûcate and proving to receive divi- 
dends. In Ex parte Hayden (1785) 1 Brown, Ch. 454, however, he 
changed his practice. The report is as foUows: 

"Upon a separate commission of bankrupt against one partner, the joint 
creditors petitioned, and were allowed to prove their debts, and to receive a 
dividend pari passu with the separate creditors, there being no joint estate. 
Ex relatlone." 

In the fuller report given in Cooke, Bankr. Law (8th Ed.) 261, the 
décision seems to hâve turned upon want of proof that there had been 
a partnership, and the absence of joint estate is barely mentioned. 
In Ex parte Hodgson (1785) 2 Brown, Ch. 5, it was sought to rescind 
the proof of a joint debt under a separate commission. Lord Thur- 
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low said that there was no distinction as to soie or sépara te debts, 
and "that debts, wliettier sole or joint, ouglit to be paid ont of the 
banlirupt's estate, wliicli is composed of liis separate estate, and of 
bis moiety of the joint estate, and therefore ordered tbat slie [tbe 
joint creditor] ehould come in pari passu witb separate creditors." 
In tbis case it seems tbat Lord Tburlow determined that, in the ordi- 
nary course of courts of bankruptey under a separate commission, 
joint and separate creditors should share equally in the distribution of 
both joint and separate estâtes. See Ex parte Page (178C) 2 Brown, 
Ch. 119; Ex parte Flintum, Id. 120. Thèse cases eettled the practice. 
Lord Thurlow's reasoning is nowhere clearly expressed, but it was 
substantially as follows: If no joint commission be talien out, the 
assignées under the separate commission are entitled to an account 
of the business of the partnership, and to the bankrupt's sliare of the 
partnership estate after the joint debts bave been paid. If they are 
unwilling to bring a bill to procure this account, then, as tlie debts 
of the partnership are at law the debts of each partner as well, and 
as it is admitted that joint creditors may pétition for a separate com- 
mission, and, even though they do not, may yet, by order of the court 
of bankruptey, be let in upon pétition to prove their debts in order 
to allow or dissent from the granting of the certificate, it follows 
that they may also share equally witb the separate creditors in the 
dividend, whencesoevci' that dividend is derived. But the différence 
between Lord Thurlow and Lord Hardwicke was one of form rather 
than of substance. Under Lord Hardwicke, the joint creditor under 
a separate commission shared equally with the separate creditors in 
the distribution of ail the estate which came into the hands of the 
assignées, unless the order admitting him to prove limited him to 
dealing with the certificate, or unless an order was obtained upon 
pétition for the keeping of distinct accounts. Under Lord Thurlow 
this order for distinct accounts could not be obtained upon pétition 
in bankruptey, except with the consent of the assignées. Ex parte 
Tate, 1 Cooke, Bankr. Law (3d Ed.) 307. Upon the flling of a bill 
in equity against the other partners for an account of the partnership 
business, however, the assignées under the separate commission were 
enjoined from paying a dividend to the joint creditors out of the 
separate estate. In other words, that which Lord Hardwicke had per- 
mitted in pursuance of proceedings in bankruptey, Lord Thurlow per- 
raitted to be accomplished only by bill in equity. Lord Hardwiclce 
thought that, upon pétition for the keeping of distinct accounts, the 
separate estate might be reserved for the separate creditors. Lord 
Thurlow would reserve it only upon flling a bill in eciuity for an ac- 
count of the partnership business. Wats. Bankr. (2d Ed.) 332; Ex 
parte Elton, 3 Ves. 239. Apparently, even the joint creditors were 
not, upon pétition, permitted to obtain priority in the distribution 
of the joint estate which came into the hands of the assignées under 
a separate commission, but only upon their flling a bill in equity. 
Until this was flled they were paid ratably with the separate cred- 
itors out of the separate estate and the bankrupt's share of the joint 
estate. Hankey v. Garrat (1792) 3 Brown, Ch. 457; Id., 1 Ves. Jr. 
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236. It is furtber to be observed that, contrary to the statements 
of many text-books, the rule laid down in Ex parte Crowder for the 
dietribution of assets under a joint commission was net in any way 
altered by Lord Thurlow. This he expressly decided in Ex parte 
Marlin (1785) 2 Brown, Ch. 15, and it appears by plain implication 
in Ex parte Bâte (1785) 1 Brown, Ch. 452; Ex î)arte Clowes (1789) 
2 Brown, Ch. 595; Ex parte Hardcastle (1787) 1 Cox, Ch. 397; Ex 
parte Seddon (1788) 2 Cox, Ch. 49; Ex parte Bentley (1790) Id. 218; 
Ex parte Lodge (1790) 1 Ves. Jr. 16C. The same appears also from 
sundry forms found in 2 Cooke, Bankr. Law (3d Ed.) 140, 238. 

The law as it stood in 1793 is stated in the third édition of Cooke 
on Bankruptcy, which was published in that year, though an ap- 
pendix, bound up with the only copy I hâve seen, was added in 1794. 
Under a joint commission, the joint estate was applied primarily to 
the payment of the joint debts, the separate estate to the payment 
of the separate debts; the separate creditors, upon payment of their 
share of charges, being let in under the joint commission by a spécial 
order made in each case, as of course, upon their pétition. Under a 
separate commission joint creditors, by a eimilar spécial order (as 
to the spécial order, see Ex parte Copland, 1 Cox, Ch. 420). were ad- 
mitted to prove and receive dividends ratably with the separate cred- 
itors ont of such estate, both joint and separate, as came into the 
hands of the assignées under the commission. Where, however, the 
assignées under the separate commission took joint estate, the joint 
creditors admitted to prove their debts under the separate commis- 
sion might apply, by pétition in bankruptcy if the other partners con- 
sented, otherwise by bill in equity, to hâve an account taken of the 
partnership business. If that was done, the joint and separate es- 
tâtes were distributed as if the commission were joint. The right 
of the separate creditors under a separate commission to restrain 
the payment of dividends out of the separate estate to joint creditors 
was enforceable, as has heen, said, only in equity. 

In 1793 Lord Loughborough, afterwards Ijord Eosslyn, succeeded 
Lord Thurlow as chancelier, and on March 8, 1794, issued a gênerai 
order, often mentioned, and commonly misunderstood. It may be 
found in 4 Brown, Ch. 548. Among other matters, it set out that 
spécial pétitions in each case for leave to prove separate debts under 
a joint commission created delay and expense; and it therefore or- 
dered that the commissioners under a joint commission should be at 
liberty to admit proof of separate debts under the same without spé- 
cial order, in which case the separate creditors so proving might vote 
on the question of assenting to or dissenting from the bankrupt's 
certiflcate. Separate accounts were to be kept, and the rule of dis- 
tribution laid down in Ex parte Crowder was to be followed. The 
only change thue made by Lord Loughborough was to permit separate 
creditors to prove their debts under a joint commission without the 
npecial order formerly required in each case. The provision contained 
in Lord Loughborough's order concerning the distribution of the joint 
and separate estate introduced no change in the law whatsoever, and 
merely stated the practice which had always been followed under a 
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joint commission since Ex parte Crowder. The order in nd way af- 
fected the practice under a separate commission. See 2 Christ. Bankr. 
Law (2d Ed.) 45. 

In 1796 the case of Ex parte Elton came before Lord Loughborough. 
3 Ves. 238. In that case a separate commission was taken out against 
one of two partners, and a joint créditer attempted to prove his debt 
thereunder for the purpose of receiving a divideud. The lord chancel- 
lor was evidently much perplexed, and his opinion, as reported, is 
not altogether clear. Following what was then the last édition of 
Cooke on Bankruptcy (the third), he stated that it had been under- 
stood for some time that a joint créditer might prove and receive 
a dividend in a case like that before him; but he noted the argument 
of counsel (Sir John Scott), "that if the assignées of tbe separate 
estate think fit, or will undertake, to file a bill [to wind up the part- 
nership, and obtain for the joint creditors payment out of the partner- 
ship assets], in such case the joint créditer admitted to prove is to 
be restrained from receiving a dividend" (eut of the separate estate). 
He observed upon the likeness between the application of each class 
of assets to the corresponding class of creditors, and the marshaling 
of assets, saying that the joint créditer had two funds upon which 
he could go, while the separate créditer had but one. Again, he 
pointed out that the joint créditer might preceed directly against the 
joint estate by a suit at law, while for every payment made out of the 
separate estate in discharge of the joint debt there must be suit in 
chancery by those representing the separate estate to be reimbursed 
from the joint estate: 

"Wherever my order [i. e. to permit the Joint creditors to prove for a divi- 
dend] will procure an account of the joint estate, there ean be no harm [1. e. 
beeause, when an account of the joint estate is talien, the rights of tbe sep- 
arate creditors against the separate estate are secured]; for then I should give 
the usual directions to apply the funds, respectively, the joint estate to the 
joint debts, the separate to the separate debts; the surplus of each to corne In 
reciprocally to the creditors remaining upon the other. But, uniess I can do 
this, every order I can make, to let a joint créditer receive a dividend from 
the separate estate, would carry a chancery suit in the bosom of it, to hâve 
the joint estate brought into tbe fund, to prevent the separate estate from 
lîeing exhausted [1. e. if, from the nouassent of the solvent partner, or for 
other reason, an account of the partnership couid not be obtained by order in 
banliruptcy, then, according to Hanliey v. Garrat, a bill in equity would be 
necessary]; and I should make the order, and in the course of ten days sus- 
pend It by preventlng him from receiving the dividend." 

This quotation shows plainly that there had been no question of 
permitting the joint créditer to receive a dividend from the separate 
estate ratably with the separate créditer in any case where the joint 
and separate estate were both before the court, but only how to deal 
with the difficult and exceptional case of the rights of a joint crédite? 
where only the separate estate was before the court under a sep- 
arate commission. After much reHection and further argument, Ijord 
Loughborough flnally decided that a joint créditer might not prove to 
receive a dividend (thus restoring Lord Hardwicke's practice); and 
he observed that, if the joint creditors could receive a dividend in such 
case, there never would be a joint commission, but they would take 
out a separate commission against each partner. To this rule of ex- 
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çluding joint crç!dit;ors,who had made.proof under a separate comniis- 
sipp f ]fom recpîvmg à dividend froifl thé separate estate ratalt>ly with 
tlie separate cfeditors, Lord Loughborotigh admitted, arguendo, two 
exceptions. Thefipst ; was the case of the petitioning creditor. It 
has been ehown tiiat à joint creditor might take eut a separate com- 
mission. Having done so, and tlius liaving borne the brùnt of the 
suit, he was permitted to receive a dividend like a separate creditor. 
"With regard to the creditor suing ont the commission, the separate 
creditors cannot object to his having the eiïect of the exécution he 
has taken out." This exception had, of course, no application to the 
converse case under a joint commission. Again, and less clearly, in 
arguing conçerning the marshaling of assets. Lord Loughborough 
said: 

"It Isnot stated as a case where there are no joint eflEects. Hère It Is only 
that there are two f unds. Their proper fund is the joint estate, and they must 
get as much as they can from that flrst." 

Except Ex parte Hayden, before referred to, this iS the flrst sug- 
gestion of that exception to the rule conçerning the distribution of 
joint and separate estate which has caused so much debate and per- 
plexity for a hundred years, and is in question in the case at bar. 
Ex parte Elton was foIloWed by Lord Loughborough in Ex parte Abell 
(1799) 4 Ves. 837, although it seems that in that case there was no 
joint estate. 

The law as it stood at the very beginning of this century is well 
stated in Cuil. Bankr. Laws (London, 1800) p. 451. After observing 
that the taking out of both joint and separate commissions against the 
same persons had been.discountenanced on grounds of expense, and 
that such commissions could not subsist together, the author states 
that the varions classes of creditors, with some variations and re- 
strictions, are let in under the same commission. Under a joint com- 
mission the assignées take ail the proper ty, joint and separate. Un- 
der a separate commission the assignées take ail the separate prop- 
erty, and take the bankrupt's interest in the joint estate in the same 
manner as the separate creditor takes it upon an exécution against 
the individual partner. AU creditors can prove under either a joint 
or a separate commission, in order to assent to or dissent from the 
granting the certiflcate. As to dividends, separate creditors, f ormerly 
by spécial order, but since 1794 by général order, may prove under the 
joint commission, and may receive dividends from the separate es- 
tate and from the surplus of the joint estate. Under a separate com- 
mission, joint creditors cannot receive dividends from the separate 
estate until the separate debts hâve been paid in fuU. An exception 
to this rule is admitted in the case of a petitioning creditor, which 
exception is explained, but no mention is made of any exception where 
there is no joint estate. See, also, 1 Cooke, Bankr. Law (4th Ed.; 
1797) 244. The latter author, writing between the décision in Ex 
parte Elton and that in Ex parte Abell, seems to recognize both ex- 
ceptions. 

In 1801 Lord Eldon succeeded Lord Loughborough as chancelier. 
In Ex parte Pinkerton, 6 Ves. 814, note, decided within a month of 
his becoming chancellor, a joint creditor petitioned to prove and re- 
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ceive dividends under a separate commiseion against one of two 
persons, who were partners only upon the bill of exchange repre- 
senting the debt which the petitioner sought to prove. There was no 
joint propertj. Lord Eldon admitted him to prove, reciting in the 
order that there was no joint property. He said that, "whatever he 
thought of a settled rule, he should adhère to it, on account of the 
mischief arising from shaking settled rules, but observed that it 
seemed very singular that the nature of the debt should turn upon 
the fact whether there is joint property or not." In this case the 
intimation somewhat hastily throwu out in Ex parte Elton, though 
disregarded in Ex parte Abell, was detinitely formulated, and the 
exception to the rule of distribution in the case of absence of joint 
estate was established. It was recognized even more formally in Ex 
parte Hill (1802) 2 Bos. & P. (N. E.) 191, note. 

In Ex parte Clay (1802) 6 Ves. 813, Lord Eldon followed Lord Lough- 
borough's rule in Ex parte Elton, saying: 

"The rule tbat prevalled In Lord Hardwlcke's time, and dowa to the time of 
Ijord Thurlow, was that joint creditors should not be admitted to prove under 
a separate commission for the purpose of receiving dividends with the sepa- 
rate eredltors. Lord Thurlow altered that, upon much considération, thinking 
the joint creditors ought to be admitted with the separate creditors, and left 
It so when he left this court. Lord Loughborough thought that was not right, 
and got back again, not quite to the old rule; but he settled it that they 
should prove only for the purpose of keeping separate aecounts, but not to 
receive a dividend. I do not présume to say which is the best rule, except 
that the last is open to this diiiiculty: that the créditer is not a party to the 
proceedings under the commission. But I think it better to follow the rule 
that I flnd established, than to let it be continually changing so that no one 
can tell how it is. Therefore, unless some more prominent mischief can be 
pointed out, take the order according to Lord Loughborough' s rule." 

The reason for the exception to the gênerai rule of distribution 
which was suggested by Lord Loughborough, and admitted by Lord 
Eldon, in the absence of joint estate, can be made out with reason- 
able probability. Lord Thurlow had, by order in bankruptcy, ad- 
mitted the joint créditer to take a dividend ratably with the separate 
creditors under a separate commission; the dividend being paid from 
ail the assets in the hands of the assignées, both joint and separate. 
If, however, the separate creditors under the separate commission 
would procure, by a bill in equity, the winding up of the partnership, 
and the application of the joint estate to the payment of the joint 
debte, then the chancellor, sitting in equity, would en join the assignées 
from paying a dividend to the joint creditors out of the separate estate 
until the separate creditors had been paid in fuU; thus depriving the 
joint creditors of the beneât of the order he bas just made in bank- 
ruptcy. Lord Loughborough changed this practice, because of the in- 
convenience of making an order in bankruptcy for the payment of a 
dividend, and immediately thereafter suepending it upon a bill in 
equity. This change was made by Lord Loughborough in order to 
save bringing a bill in equity; but, where there was no joint estate, 
a bill in equity to take account of the partnership business would not 
lie, or, if barely maintainable, would be useless. Where, under Lord 
Thurlow, a bill in equity would hâve been impossible or useless, Lord 
Loughborough intimated an intention to refuse that order for keeping 
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distinct accounts which was his substitute for Lord Tb.urioTiy's bili 
in ^quity. Therefore, -^here there was no joint estate, there.would 
be no order for keeping distinct accounts, and so the joint créditer 
would share ratably with the separate creditor in the dividend. Lord 
Lougliborongli's reasoning on this question in Ex parte Elton was 
defectiye, indeed, because it did not take sufQcient account of tlie 
prior riglit inhering in the separate creditor to go upon the separate 
estate, but it was not unnatural. By his subséquent décision in Ex 
parte Abell, it seems that he became ready to disapprove the exception 
he had suggested. 

Lord Eldon, when Sir John Scott, had been counsel for the joint 
creditor in Ex parte Elton and in Ex parte Abell, and he perceived 
in the changed practice inaugurated by Lord Loughborough an incon- 
venience which had escaped Lord Loughborough's attention. Under 
that practice the joint estate was to be distributed under a separate 
commission, and this, as Lord Eldon perceived, might not always be 
easy, inasmuch as the partner of the bankrupt was not a party to 
the commission. Lord Eldon, however, felt himself bound to fol- 
low Lord Loughborough's practice, by reason of the greater incon- 
venience which would arise from a change of practice with each chan- 
ging chancelier. Viewing the différence between Lord Thuplow and 
Lord Loughborough as a différence about the boundary dividihg equity 
from bankruptcy, rather than as a différence about the rights of cred- 
itors, he not unnaturally applied, somewhat blindly, what he under- 
stood to be the rule of Ex parte Elton, though his common sensé 
warned him that the exception in the absence of joint estate, which 
Lord Loughborough had admitted arguendo, had little reason to sup- 
port it. 

In G-ray v. Chiswell (1802) 9 Vee. 118, which was a bill in equity, 
and not a proceeding in bankruptcy. Lord Eldon gave the separate 
creditor priority upon the separate estate, observing that: 

"It is extremely dlfflcult to say upon what the rule in bankruptcy is found- 
ed. But, if the court aim at equality, it Is extraordinary to say they shall 
hâve a better remedy in conséquence of his death [1. e, in equity] than If he 
had lived [1. e. in bankruptcy]." 

The distinction between the application of the gênerai rule of dis- 
tribution under a joint commission and under a separate commission 
was beginning to be obscured. In the fréquent change of practice, 
in the confusion of equity and bankruptcy, in the anomalous rights 
of a petitioning joint creditor under a separate commission, and in 
discussion if a prior separate commission should be superseded in 
favor of a subséquent joint commission, — a discussion which need 
only be aUuded to hère, — the history of the gênerai rule of distribu- 
tion, of the causes which led to the rule's adoption, and of the origin 
of the exceptions to its application, was lost sight of. Lord Eldon's 
repeated grumblings, meant to be directed chiefly against the ad- 
ministration of the joint estate under a separate commission, were 
taken to be complaints against the gênerai rule of distribution; and 
it came to be supposed, quite erroneously, that under liord Thurlow 
the gênerai rule of distribution had been changed. See the note to 
Bolton y. Puller, 1 Bos. & P. 548, written as early as 1805; Ex parte 
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Taitt (1809) 16 Ves. 193; Ex parte Machell (1813) 2 Ves. & B. 21G; 
Ex parte Gardner (1812) 1 Ves. & B. 74. The earliest statement that 
Lord Loughborough's order of 1794 afifected the distribution of estâtes 
is in Cooper, Bankr. Law (Phila., 1800) 298, 300. In that work the 
matter is misstated only partially. 

The exception in the absence of joint estate, as the rule of Ex 
parte Pinkerton may be called, now came itself to receive fantastic 
constructions and to admit subexceptions. In Ex parte Peake (1814) 
2 Kose, 54, the joint estate amounted only to £1. Ils. 6d., yet the joint 
creditors were not allowed to come upon the separate estate. In Ex 
jjarte Kennedy, 2 De Gex, M. & Gr. 228, the joint estate was ex- 
hausted in costs, yet it was held that the exception did not apply. 
In Ex parte Kensington (1808) 14 Ves. 447, there was a solvent part- 
ner, but no joint estate, and it was held that the separate estate 
should first be applied to the payment of the separate debts. Some 
curions léarning arose as to the meaning of the words "solvent part- 
ner," and it was held that a partner who had applied to take the 
benefit of the insolvency acts, and had admitted £18,000 of debts 
and a total want of assets, was yet a solvent partner within the 
meaning of the subexception, because he had not been made a bank- 
rupt. Ex parte Morris, Mont. 218. See, also, Ex parte Janson, 
Buck, 227. In Ex parte Willock (1816) 2 Eose, 392, the exception in 
the absence of joint estate was applied, as it seems, under a joint 
commission. Under such a commission the question would not ofteu 
arise, for a joint commission would seldom be taken ont where there 
was no joint estate. In Gowell v. Sikes (1827) 2 Russ. 191, the excep- 
tion was first applied in equity. 

Until 1822 the question had been unafEected by statute. In that 
year, by St. 3 Geo. IV. c. 81, § 10, it was provided that if a joint crédit- 
er or joint creditors of three or more persons, being partners, should 
be the petitioning creditor or creditors against two or more persons, 
being partners, ail joint creditors might vote for assignées, and assent 
to or dissent from the certiflcate, but neither the petitioning creditor 
nor any other joint creditor should be permitted to receive a dividend 
ont of the separate estate until the separate creditors had been fully 
paid. This, it will be noticed, expressly settled the rule where there 
were at least three partners, and the commission was issued against 
at least two of them on the pétition of one or more of the joint cred- 
itors. Why the application of the law was made to be so limited 
does not elearly appear. See section 8 of the same act. By St. 5 
Geo. IV. c. 98, § 104, it was provided that in ail commissions against 
one or more of the partners of a flrm, where the debt of the petition- 
ing creditor was a joint debt, the petitioning creditor should receive 
no dividend ont of the separate estate until ail the separate creditors 
had been fully paid. This eut oiï the petitioning joint creditor from 
the separate estate in ail cases, the joint creditors not on the pétition 
having been eut off by the rule in Ex parte Elton. St. 5 Geo. IV. c. 
98, practically was never in force, being repealed by an act passed the 
day a-,fier it took effect. 6 Geo. IV. c. 16. By section 62 of the last- 
mentioned act it was provided that, in ail commissions against one 
or more partners, any joint creditor might prove his debt under the 
94F.-7 
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separatè commission for the purpose only of voting in the choice of 
assignées, and of assenting to or dissenting from the baukrupt's cer- 
tiflcate; "but such creditof shall not receive any diTidend ont of the 
separatè estate of the bankrupt or bankrupts until ail the separatè 
creditors shall hâve received the fuU apiount of their respective debts, 
unleSs sBch creditor shall be a petitioning créditer in a commission 
against one member of a flrm." This statute, while re-establishing the 
right of fhe petitioning joint creditor to receive a dividend ont of the 
separatè ' estate equally with the separatè creditors, would seem 
elearly to abolieh the other exception to the gênerai rùle, that in the 
absence of joint estate, and to establish generally that under both joint 
and separatè commissions and in ail cases, the joint estate should be 
applied flrst to the payment of joint debts, and the separatè estate 
flrst to the payment of feeparate debta, Subject only to the exception 
of the petitioning joint creditor under a separatè commission. Section 
62 obviated, of course, the necessity of a spécial order in each case 
to permit joint creditors to prove under a separatè commission to 
deal with the certificate. Bee 2 Christ, Bankr. Law (2d Ed.) 92. This 
view of the statute is taken in Gary on Partnership, published in 
1827. The author states that the right of the joint creditor to prove 
against the separatè estate is entirely set at rest by St. 6 Geo. IV. 
See the American reprint Df this work, pagœ 265, 220. Other writers 
saw the matter less elearly, and lost sight of the history of the rule 
and of its exceptions, ijeglecting the différence between joint and 
separatè ' commissions, and between bankruptcy and equity. Thus, 
in 1 Deab. Bankr. (1827) 646, it is fitated without qualification that 
the rights of joint and separatè creditors under both joint and sep- 
aratè commissions are settled by Lord Loughborough's order of 1794. 
This order is said to accord in a measure with the old rule, which, 
though acted upon by Lord Hardwicke, was abandoned by Lord Thur- 
low, and restored by Lord Loughborough. In very many subséquent 
cases and text-books this version of the history has been recounted 
until it has become traditional and unquestioned, though, as has been 
already showh, it is quite inaccurate. This I shall venture to call the 
"traditional version." 

Under thèse circumstances it was not unnatural that the intent of 
the législature in passing St. 6 Geo. IV. c. 16, should be strangely 
interpreted. In Ex parte Morris (1831) Mont, 218, it was said that 
section 62 applied only to partnerships subsisting at the time of the 
bankruptcy, — a distinction which, as was pointed out in the argument 
of the case, deprived the section of nearly ail effect, and introduced a 
meaningless subexception to the already fantastic exception. In Ex 
parte Marston (1839) Mont. & 0. 576, 583, 587, 589, Ex parte Morris 
was much questioned, and the judges seem to hâve upheld the 
exception in the absence of joint estate by deciding that section 62 
was not ihtended to change the method of distribution, and that it 
left the exception in the absence of joint estate in fuU force as there- 
tofore. This had the advantage of getting rid of the subexception in- 
troduced by Ex parte Morris (where the partnership was subsisting 
at the time of the bankruptcy), but it was an audacious disregard of 
plain statutbry language. The practice of the courts of bankruptcy 
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was now somewhat as follows, there being in thls respect no distinc- 
tion between tlie proceedings under a joint and under a separate com- 
mission: The joint estate was first applied to the payment of the 
joint debts, tlie separate estate to the payment of the separate debts, 
the joint creditors having a right to corne upon the surplus of the 
separate estate, and the separate creditors having a right to corne 
upon the surplus of the joint estate. The material exceptions to this 
rule were: (1) In the case of the petitioning joint créditer under a 
separate commission, as provided by St. 6 Geo. IV. c. 16, § 62, and (2) 
where there wae no joint estate, and no solvent partner; this ex- 
ception being upheld in spite of St. 6 Geo. IV. c. 16. 

The confusion created by the last-mentioned exception thus ingraft- 
ed upon the gênerai rule is well illustrated by the opinions rendered 
by the lords justices in Lodge v. Prichard (1863) 1 De Gex, J. & S. 610. 
A separate commission of bankruptcy issued against a surviving 
partner. Out of the joint estate there was paid a dividend on the 
joint debts insufiQcient to eatisfy them. A suit in chancery was then 
brought to administer the estate of the deceased partner, who was 
also insolvent. The joint creditors of the flrm sought to share equally 
with the separate creditors of the deceased partner in the distribution 
of his separate estate. After stating the gênerai rule of distribution, 
and remarking that it applied in equity as well as in bankruptcy. Lord 
Justice Turner somewhat doubtingly sought its reason in the peculi- 
arities of the law of partnership and in the rights of the partners in 
the joint estate, saying that it was not for him to say, now that the rule 
had been so long established, whether it was correct or not. Coun- 
sel had argued that the case before him fell within the exception in 
the absence of joint estate, because there was no joint estate yet re- 
maining to be administered. He observed : 

"In this case there was joint estate, and this rule (I. e. the exception) can be 
applicable only if it can be made out that the joint creditors are entitled in 
banliruptcy, when the joint estate bas been exhausted, to come upon the 
separate estate for so much of their debts as may not hâve been satlsfled out 
of the joint estate. I do not thinli, however, that the rule in banlcruptcy bas 
ever been carried, or can be carried, to this length. If it was, I do not see 
how any dividend could be made upon the separate estate Until the joint es- 
tate was wotind up, as it would dépend upon the produce of that estate 
whether the joint creditors would come in upon the separate estate; and be- 
sides, if this effect was glven to the rule, the conseciuence would be,' as above 
pointed out, that the joint creditors would hâve a double fund to resort to, 
when the separate ci-editors could resort to one fuud only, which would hardly 
be conformable to the ordlnary rule of mailing a just and equal distribution." 

Lord Justice Knight Bruce observed briefly: 

"My opinion on the point arising in the présent case has fluctuated, but I 
hâve arrived at the same conclusion as the lord justice." 

From this it appears that in 1863 — nearly a century and a half after 
the rule of Ex parte Crowder had been adopted — the modifications and 
exceptions ingrafted thereupon had so altered its aspect that two 
very able English equity judges doubted if a joint creditor, after 
exhausting the joint estate, had not the right for the unpaid balance 
of his debt to come upon the separate estate pari passu with the sep- 
arate creditors. If he had this right, clearly the gênerai rule of dis- 
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tribution would be limited to a mère Baarshaling of the joint and sep- 
arate estâtes. 

Finally, in Be Budgett [1894] 2 Oh. 557, Mr. Justice Cliitty said 
that hehad listened toa very learned argument traçing the history of 
section 40 of the bankrupt act of 1883 from the time of Lord King, 
and especially from the well-known order of Lord Loughborough (an 
argument which doubtless repeated the erroneous traditional version 
of that history). He then said that, in substance, the section had the 
same inteut as the order (a statement quite erroneous, for the order 
applied only to joint commissions, concerned procédure only, and did 
not eiïect the distribution of estâtes). He then observed that there 
were four well-known èxceptione to the order (referring to Lindl. 
Partn. [6th Ed.] 749), or rather "four cases which did not fall within 
the order." Af ter stating that St. 6 Geo. IV. was passed in 1830 (a 
curious slip), he concluded that the order had always been interpreted 
with référence to the exceptions, and that, when the act of 1883 was 
passed,' "it seems reasonable and proper to infer, and to adopt the 
inference as correct, that the législature, though now for the first time 
it put thesubstance of the order (of 1794) on the statute book, intended 
the law to stand, on the construction of the section, in the same way 
that it stood previously to the passing of the act." It is probable 
that the law of England, both in bankruptcy and in equity, is now 
pretty well settled in accordancé with the opinion of Mr. Justice 
Chitty and the statements of Lindley on Partnership, but undeniably 
it is rested upon a theory of historical development altogether erro- 
neous See, also, In re Oarpenter, 7 Morrell, Bankr, Cas. 270; Eead 
V. Bailey, 3 App. Cas. 94, 102; Lacey v. Hill, 8 Ch. App. 441, 444. 

The. very numerous cases in the state courts which hâve dealt 
with the distribution of the joint estate of a partnership and of the 
separate estate of the component partners hâve not arisen in bank- 
ruptcy, but almost altogether in equity. The gênerai rule of distribu- 
tion foUowed by English courts of bankruptcy is said to hâve been 
adopted in South Carolinà in 1797. Tunno v. Trezevant (1804) 2 
Desaus. 264, 270. In Woddrop v. Ward (1811) 3 Desaus. 203, the 
gênerai rule, and not the exception of Ex parte Pinkerton, was ap- 
plied, though there was no joint estate. See, also, Sniffer v. Sass (1828) 
14 Eich. law, 20, noté. In later cases, however, the priority given 
by the gênerai rule to the claim of the separate creditor upon the 
separate estate has been weakened into a mère marshaling of debts 
and assets. Wardlaw v. Gray's Hoirs (1837) Dud. Eq. 85; Fleming v. 
Belk (1856) 9 Rich. Eq. 149; Gadsden v. Carson, Id. 252, 267; Wilson 
V. McConnell, Id. 510. The case of Kuhne v. Law (1866) 14 Rich. Law, 
18, leaves the whole matter in doubt, and the opinion therein rehearses 
what has been called above the "traditional version" of history. 

In Pennsylvania the question was lirst discussed in Bell v. New- 
man (1819) 5 Serg. & R. , 78. Chief Justice Tilghmàn rehearsed the 
traditional version, and denied that the gênerai rule produced equal- 
ity. Gruided by the statutes of Pennsylvania more than by the gên- 
erai principles of law, he held that, where there was joint and sep- 
arate estate, the separate creditors should reçoive from the separate 
estate a payment equal to that received by the joint creditors from the 
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joint estate, and that the rest of the separate estate should be divided 
pro rata between both classes of creditors, Mr. Justice Gilsson, after- 
wards chief justice, dissented vigorously, and declared himself in favor 
of the gênerai rule. This, he said, was "founded in the most sub- 
stantial justice," inasmuch as "the joint creditors hâve already an 
immense advantage over the separate creditors in being exclusively 
entitled to the partnership fund." "This exclusive liability of the 
partnership estate to the joint creditors is founded on no equity pe- 
culiar to themselves, but results from the nature of the contract of 
partnership, which requires the joint debts to be paid before the 
equity can be settled between the partners, each being individuall." 
liable till ail is paid. Concède the présent question to the joint cred 
itors, and you gire them, in effect, a monopoly of the insolvent's whole 
estate. What merit do they poesess that the separate creditors may 
not lay claim to? In the usual course of transactions each class in- 
discriminately trusts to the whole estate, both joint and separate." 
"If, then, the policy of trade requires that the joint fund shall be ap- 
propriated, in the ârst instance, to payment of the joint debts, justice, 
equity, and conscience on the other hand, without interfering with 
that policy, demand that the separate creditors should, at least, hâve 
the misérable advantage of the same priori ty as regards the separate 
estate." The dissenting opinion of Mr. Justice Gibson is well worth 
study as a vigorous and independent discussion of the gênerai principles 
of law upon which the rule dépends. After prolonged hésitation, Bell 
v. Newman was explicitly overruled, and the gênerai rule of distri- 
bution was definitely established in Pennsylvania. Black's Appeal, 
44 Pa. St. 503; McCormiek's Appeal, 55 Pa. St. 252. 

In Maryland, the question flrst arose in McCulloh v. Dashiell's 
Adm'r, 1 Har. & G. 96, decided in 1827. Mr. Justice Archer, in de- 
livering the opinion of the court, gave a history of the gênerai rule, 
which, though not altogether full nor absolutely accurate, is fuller 
and better than any other to be found in any American report or text- 
book. He observed that it was dilficult to say upon what the gên- 
erai rule and the exception in the absence of joint estate were found- 
ed, and he criticised especially the exception. Both, he declared, 
were settled and established in both bankruptcy and equity. This 
case has remained undoubted in the courts of Maryland. 

In Murray v. Murray (1821) 5 Johns. Ch. 60, 72, Chancellor Kent 
gave the history of the gênerai rule in England, not exactly in the tra- 
ditional version, but imperfectly and inaccurately. The décision went 
upon another point. In Wilder v. Keeler (1832) 3 Paige, 167, Chan- 
cellor Walworth expounded and applied the gênerai rule, rehearsing 
some part of the traditional history. He said nothing expressly about 
the exception in the absence of joint estate, though he expressed 
his disapproval of the décision in Cowell v. Sykes, 2 Euss. 191, in 
which the exception was applied by Lord Eldon. The gênerai rule 
has been recognized in several later cases in the courts of New York, 
and in Bank v. Stewart, 4 Bradf. Sur. 254, the exception was ex- 
pressly disapproved. 

It is not necessary to discuss elaborately the history of the rule 
and of the exception in ail those states of the Union whose courts hâve 
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desalt "wift fte, .gubjeçt. > The; gênerai truie, bas been. followeifl or rec- 
ogniîsed- jft;Mis^is9ippi.{0akey y,,Rabb's Ex'rs, Freem. Gh> 546; Irby 
v.;i&rabia«»,4Si3Iiss. 425) '430,, 432); in Nebraska (Bowen v. Biliings, 
la Îfeb*i439, 443, 14 N. W^ 1§2); in lowft (Hubbard v< Cnrtis, 8 lowa, 
1;; MilleP; T. €larke, 37 lowft, 325^;, in; Minnesota .(iTesv. Mahoney, 
73 N. W.>7S&)i; in Tennessjee'(FQwlkee v. Bowers' Heirsj J-1 vLea, 144). 
In none ôltheste etates basithere been.fouijd a case whicb deals witb 
the exceptioB in tbe absence of joint, estate. Botb tlierule aud the 
exception bave been recognized in Alabama (Smitb v. Mallory's Ex'r, 
24 Ala. 628; Van Wagner 'v. Cbapinan's Adm'r, 29 Ala. 172; Evans 
V. Winstôny 74 AJa. 349); in New Jersey (Davis v. Howell, 33 N. J. 
Eq. 72); in Illinois (Raineyv. Nance, 54 111. 29; Young v. Olapp, 147 
lU. 176, 32 N. E. 187i and 35 N. Ei 372; ; Ladd v. (Jriswold, 4 ailman, 
25, 39); in Missouri (Level VjiFarri9|.24,Mo. App. 445; Hundley v, 
Parris, 103 Mo. 78, 15,S. W.;312); in Ebode Island (Oolwell v. Bank, 
16 K. L 288, 290, 15 Atli. 80, and 17 Atl. 913; Pearce ,v. Cooke, 13 
R. .1. 184); in WisconsinKThayer v.iHuffipbrey, 91 Wis. 276, 64 N. 
W. 10Q7); in Maine (Hâ^riaiVi Peabody^ 73 Me. 262). ; Tlie exception 
bas been somewbat dOuMfùlly recognized in Georgiâ (Toombs v. Hill, 
28 da. 371; Keese v. Odeman, 72 Ga. 658). Tbe rule bas been recog- 
nized, and tbe exception disapproved, in Indiana (Weyer y. Tborn- 
burgh, 15 Ind. 124; Wacren v. Able, Sllnd. 107; Wairren v. Farmer, 
100 Ind. 593), and in Massachusetts (Potters Works v. Minot, 10 Cush. 
592). lii iNevF Hampshire the rule bas bfeen reeOgnized, and the ex- 
ception deelared to be unreasonablej though it is establisbed in bank- 
ruptcy. If tbére be no préférence where there is no joint estate, it is 
said by the court that there sKouldbe no préférence where there is no 
separate estate. Weaverv. Weaver, 46 iN. H. 188, 192. In Ohio the 
rule was disapproved imprinciple, though admitted to be establisbed 
inbankruptcyj iii Grosvener v. Austin's Adra'rs, 6 Ohioj 104. In Rodg- 
ers V. Meranda, 7!Ohio St 179, botb the riile and: the exception were 
approved. In Brock v.;Bateman, 25 OMo St. 609, where the joint estate 
was not sufiQcient to pay tbe coste, the exception was allowed to oper- 
ate, and, in the confusion. ofmind caused by an attempt to reconcile 
the theory of the exception witb the theory of the irule, the court 
det'lined to say what would happen where the partnership assets would 
yield to the joint creditors less than the separate assets would yield 
to the separate creditors. : Plainly, the court was ÏQclined to reduce 
the rule to a mère marshfiling of assets. In Kentucky it appears to 
be establisbed that the jpint créditer may waive bis right to proceed 
against the joint estate, and, if be does so, may share equally with 
tbe separate créditer in botb joint and separate estate; otherwise, 
the separate créditer ireceivesfroni the separate estate as large a 
dividend as the joint creditor bas, received from the joint estate, and 
chereafter joint and separate creditors are paid pro rata from tbe 
separate estate, , Bank v^. Keizer,!^ Duv. 169. The gênerai rule bas 
been disapproved in Verntont. The numerous exceptions ingrafted 
thereon, it is said, show ; that ihe rule rests on no satisfactory basis. 
Bardweil v. Perry, 19 Vt. 292. It bas been disapproved in Connecti- 
eut (Camp v. Grant, 21Conn. 41)j aind in Virginia (Pettyjohn v. Wood- 
roof. 10 é.E. 715). In Kansas tbe matter seems to be left in some 
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doubt. Fullam y. Abrahams, 29 Kan. 725. The list abôve given 
is not supposed to be exhaustive, but it represents with some fuUness 
the rule of distribution as administered in the courts of equity of 
the several etates. It should be added that some of the décisions 
above cited rest upon the language of particular statut es, as well as 
upon général principles of law. 

In Tucker t. Oxley (1809) 5 Cranch, 84, there was question concern- 
Ing the right of the debtor of a bankrupt to set off against bis debt to 
the bankrupt a debt due him from a firm of which the bankrupt was a 
member. The court permitted the set-off, and, in discussing the right 
of the joint ereditor to prove against the separate estate of the bank- 
rupt, Ghief Justice Marshall made some statement of the history 
of the rule, not altogéther full or accurate, but showiiig that he dis- 
criminated between bankruptcy and equity, and appreciated to some 
extent the reasons which determined the, différent practice adopted 
by Lords Thurlow and Loughborough. It is not necessary hère to 
consider the décision in Tucker v. Oxley. The caseis mentioned only 
for the référence made in the opinion of the court to the gênerai rule 
of distribution. In Murrill v. Neill, 8 How. 414, the question came 
bef ore the United States suprême court, not in bankruptcy, but in 
equity. The opinion of Mr. Justice Daniel states that "the rule in 
equity governing the administration of insolrent partnerships is one 
of familiar acceptation and practice." The learned justice then stated 
the history of the rule, partly in traditional version, but with some 
discrimination between equity and bankruptcy^ though with little 
between separate and joint commissions. He noticed the two excep- 
tions, — that of the petitioning créditer and that in the absence of 
joint estate, — which he termed "eccentric variations in the English 
practice"; and he further said of them, "They do not, for aught we 
hâve seen, appear to hâve been recognized by the courts in this coun- 
try." He referred with approval to McCulloh v. Dashiell's Adm'r, and 
to Story, Partn. 376, and he mentioned Tucker v. Oxley. 

To this history of the rule of distribution there should be added 
some short considération of the principles upon which the rule is 
supposed to rest, and thèse can neither be found nor applied without 
difficulty. In several cases, and in the writings of many persons 
learned in the law, elaborate arguments hâve been made to show that 
the rule which gives the separate ereditor a prior claim on the sepa- 
rate estate is unsound in principle, and works unfairly in not a few 
instances. Eden, Eankr. I.aw (2d Ed.) 169; 2 Christ. Bankr. (2d Ed.) 
.3,5; Evans' Letter to Sir S. Eomilly (1810) p. 81; Story, Partn. § 376. 
Indeed, some of the arguments useï! in support of the rule rather make 
against it. Thiis it hns been said that the rule is based upon the 
theory that the joint ereditor gives crédit to the joint eetate, and the 
separate créditer to the separate estate. The facts are often quite 
otherwise. A man lending money to a firm lends it upon the crédit 
of the individual estâtes of the separate partners as well as upon that 
j)art of their property which is engagea in the flrm business; and, on 
the other hand, the eeparate ereditor of a partner — his butcher or 
tailor, for example — gives him crédit quite as much upon the success- 
f ul firm business in which he is supposed to be engaged as upon any 
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propèrty in his separate ownership. It bas been said that, înasmuch 
as thë law bas laid down the rule of distribution as above stated, 
creditors know the rule, and give crédit accordingly; but this argu- 
ment, if made in support of tbe reasonableness of the rule, is vicious 
by proceeding in a circle. It makes the créditer give crédit to a 
fund because such is the law, and makes the fact that he has given 
crédit to the fund a reason for the law. The rule has been def ended 
npoù' the ground that it is, in substance, a marshaling of assets; 
but it goes much further than the marshaling of assets in equity, and 
the confusion into which this treatment of the rule — as merely a mar- 
shaling of assets — brings a court is shown by the opinions in Lodge 
T. Prichard and other cases. Thé rule does not carry out the mercan- 
tile theory of the partnership relation. Cory, Accts. (2d Ed.) 124. 

The historical origin of the rule> lies not improbably in an ancient 
practice of distributing the joint estate under a joint commission and 
the separate estate under a separate commission, each commission 
dealing with its corresponding creditors. The best theoretic défense 
of the rule is probably this : The opération of the law of partnership 
which gives to any separate partner or his assignée only his net 
share of the partnership assets— ^a rule manifestly founded in justice 
and convenience — usually insures to the joint creditors a priority 
in the application of the joint estate, and therefore this half of the 
rulë has seldom been questioned. The priority given to the separate 
creditor in the application of the separate estate is a rough, but prac- 
tical, offset to the inequ^lity caused by the rule governing the appli- 
cation of the joint estate. See the dissenting opinion of Judge Gib- 
son in Bell v. Newman, 5 Serg. & E. 78. Entirely apart f rom statute, 
however, two things are quite clear: First, that the gênerai rule, 
with some variations, is established in the courts of this country and 
of England; and, second; that thèse variations, and particularly the 
exception in the absence of joint estate, hâve tended to discrédit 
the rule, and to confuse its opérations, rather than to obviate its 
difBculties. 

Thus far the history of the development in this country of the rule 
of distribution has been considered apart f rom the bankrupt acts. 
The explicit provisions of thèse acts and their construction by the 
courts remain to be dealt with. The bankrupt act of 1800 (2 Stat. 
19), contained no référence to the distribution of the assets of a part- 
nership and its component partners, and, except Tucker v. Oxley, no 
décision made under that act has been found which bears upon the 
question. Act 1841, § 14 (5 Stat. 448), reads in part as follows: 

"The assignées shall alsb Ueep separate accounts of the joint stock or prop- 
erty of the company, and of the separate estate of each member thereof ; and, 
after deducting ont of the whole amount received by snch assignées the whole 
of the expenses and dlsbnrsements paid by them, and net proceeds of the 
joint stock shall be approprlated to pay the creditors of the company, and the 
net proceeds of the separate estate of each partner shall be approprlated to 
pày his separate creditors; and If there shall be any balance of the separate 
debtS' of any partner, aftter the paymént of his separate debts, such balance 
shall be addèd to the joint stock; for thé payment of the joint creditors; and, 
If there shall be any balance of the joint stock, after payment of the joint 
debts, such balance shall be divided and appropriated to and among the 
separate estâtes of tlie several partners, àccording to their respective rights 
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and intei-ests therein, and as it would hâve been if tlie partncrship Imd been 
dissolved without aiiy bankruptcy; and the sum so appropriated to the sep- 
arate estate of each partner shall be appliéd to the payment of his separate 
debts." 

This provision, it will be seen, recognizes the gênerai rule of distri- 
bution, and says notliing about anj' exception thereto. In Be Mar- 
wick (1845) 2 Ware, 229, Fed. Cas. No. 9,181, there was no joint fund 
exeept |40, paid by a separate créditer for a worthlese asset in order 
to create a nominal joint estate, and so to prevent the joint créditer s 
from coming upon the separate estate. Judge Ware said: 

"It bas hitherto been found impractieàble to establish any gênerai rnle that 
will meet the equities of ail the varions cases that eome up in practice; and 
the courts liave been flnally compelled, instead of subjecting the whole to a 
a-igorous analysis, and extracting a System of rules whieh will carry ont the 
principles of natural justice, to eut down the ditfleulties by establishing a gên- 
erai rule, which at flrst seems conformable to gênerai equity, and theu to limit 
and qualify it by a number of arbitrary exceptions, in- order to meet the par- 
ticular etjuities of particular cases. ïhis System is admitted to be not en- 
tirely satisfactory. It has sometimes been departed from, and again reslored, 
and is now adhered to, not because it is in ail respects conformable to the 
principles either of positive law or of natural equity, but partly as a rule of 
convenienee, as it has been sometimes called, and partly because no System 
has been hitherto presented as a substitute which is not found to be encoun- 
tered by equal difRculties." 2 Ware, 233, Fed. Cas. No. 9,181. 

After saying that the gênerai rule is based upon the theory of 
crédit given to the différent estâtes, the learned judge continued: 

"The gênerai rule therefore has its foundation in natural equity, and it is 
established by the law. ïhe law itself makes no exception. Now, admitting 
the case of there being no joint estate to be a casus omissus, not contemplated, 
and therefore not within the purview of the law, it certainly covers ail cases 
where there is a joint fund, without inquiring into its origin. And it is a 
rule in the construction of statutes that, when the statute covers the whole 
case in ail its circumstances, and makes no exceptions, none can be made by 
the court." 2 Ware, 23.5, Fed. Cas. No. 9,181. 

It will be perceived that the learned judge approved the gênerai 
rule, disapproved the exception on principle, doubtfully recognized 
it upon authority, and avoided its effect by permitting its flagrant 
évasion. 

Act 1867, § 36 (Eev. St. § 5121), is, in ail essentiale, the same as 
section 14 of the act of 1841. In Re Downing (1870) Fed. Cas. Xo. 
4,044, Judges Dillon and Krekel held that the provision for distribu- 
tion made by the act of 1867 did not apply where the commission 
was separate. The décision was rested largelv upon section 27 of 
the act of 1867 (Rev. St. § 5091), which provides that «ail creditors 
whose debts are duly proved and allowed shall be entitled to share in 
the bankrupt's property and estate pro rata, without any priority or 
préférence whatever" (with certain immaterial exceptions). In Re 
Knight (1871) 2 Biss. 518, Fed. Cas. No. 7,880, Judge Drummond 
seems to hâve f ollowed In re Downing, though it is a little hard to say 
whether he meant to déclare that, under a separate commission, joint 
creditors could come ratably with the separate creditors upon the sep- 
arate estate, even where there was joint estate (as would be the case 
if Rev. St. § 5121, and the gênerai rule had no application to a sep- 
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arate commission), or meaiit to let them corne upon the eeparate estate 
only where there was no joint estate. Sèe In re Goedde, 6 N. B. R. 
295, Fed. Cas. No. 5,500. 

In Re Pease, 13 N. B. R. 168, Fed. Cas. No. 10,881, Judge Nelson, 
of Minnesota, held that Rev. St. § 5121, was wholly inapplicable in 
tlie case of a separate commission, saying: 

"We thus i^ave a flrm dissolved, ao assets, and ail the partners insolvent 
and In banjiritptcy, wlthout any voluntary or Invitum proceedings being in- 
stituted to déclare them bankrupt as a flrm. Under sucli circumstances, in 
my opinion, the Indivldual creditors of Pease hâve no prior rights to the 
creditors of the old flrm of whlch he was a member. Their claims hâve 
been duly proved, and they are entltled to share pro rata vs^lth the other 
creditors, The equlty rule in regard to the rights of flrm and indivldual cred- 
itors does not apply, for the reason that no proceedings hâve been instltuted 
against the partnershlp under section 5121 of the Eevlsed Statutes." 

In Re lilojd (1884) 22 Fed. 88, Judge Atchison apparently agreed 
with In re Knight, though the décision went upon another question. 
See, also, U. S. v. Lewis, 13 N. B. R. 38, Fed. Cas. No. 15,595. Thèse 
décisions are a return— appâreiitly quite unconscious — to the bank- 
ruptcy practice of Lord Thurlow, and to his distinction between joint 
and separate commissionsy but apparently without that remédiai in- 
tervention of equity which,' Under Lord Thurlow, made the exception 
in bankruptcy practicaUyinoperatiTe. 

In Re Jewett (1868) Fed. Cas. No. 7,304, Judge Drummond conûrmed 
the décision of the register, which held that the exception in the 
absence of joint a,ssëts w^s applicable under the statute. In Re Slo- 
cum, Fed. Cas. Nos. 12,950, 12,951, Judge Wheeler, and, upon appeal, 
Judge Blatchford, held that the exception in the absence of joint 
estate was applicable undeP the statute of 1867; and this even where 
there were joint àssét^ ;in^ufficient to pày the expensé of realizing 
them. No reasons were giyen.: In Re Litçhfleld, 5 Fed. 47, Judge 
Choate followed In re Slocum, and he expressly differed from In 
ùe Knight in, holding tha;t' ^section 5121 applied to Separate, as well 
as to joint, commissions. 'In ReBlumer, 12 Fed. 489, Judge Butler 
héld that, whére there *4re joint assets ' tollected which might hâve 
been divided, though theiy were afterwards spent in the vain attempt 
to realize other assets, ■ thè exception did not apply. Judge Mc- 
Eenùàn concurred in the opiniott.' In Re Byme (1868) 1 N. B. B. 464, 
Féd. Cas. Nô. 2,270, Judge McCândless afflrmed'the décision of a 
régîster which held that thé; exception in the absence of joint estate 
ivaSnttt applicable under tlié act of 1867. In Re Johnson, 2 Low. 
129, Fed. Cas. No. 7,369, Judge Lowellintimated in his bpinion that 
the exception was not applicable, but that point was not iûvolved in 
the décision. Sée In re McLèan, 15 N. B. R. 333, 337' Fed. Cas. No. 
,8;879. ' .,!,,, 

' The act of 1898 diffei's ih^terially from the acts' of 1841 and 1867. 
Clauses a, b, d, d, and e of section 5 provide for the adjudication and 
administration of a bankrdpt partnership. Clauses f, g, and h are as 
follows: 

"(f) The net proceeds of the partnershlp property shall be apprôprlated to 
the payment of the- partnership debis, and the net proceeds of the Indivldual 



IN RE WILCOX. 



107 



pstate of ench partner to the payment of his individual debts. Sliould any 
surplus remain o£ the property of any partner after paying his individual 
debts, such surplus shall be aûded to tlie partnership assets and be applied to 
the payment of the partnership debts. Should any surplus of the partnership 
property remain after the paying the partnership debts, such surplus shall 
be added to the assets of the individual partners in the proportion of their re- 
spective interests in the partnership. 

"(g) The court may permit the proof of the claim of the partnership estate 
against the individual estâtes, and vice versa, and may marshal the assets 
of the partnership estate and individual estâtes so as to prevent préférences 
and secure the équitable distribution of the property of the several estâtes. 

"(h) In the event of one or more but not ail of the members of a partner- 
ship being adjudged bankrupt, the partnership property shall not be admin- 
istered in bankruptcy, unless by consent of the partner or partners not ad- 
judged bankrupt; but such partner or partners not adjudged bankrupt shaJl 
settie thç partnership business as expeditiously as its nature will permit, and 
aecount for the interest of the partner or partners adjudged bankrupt." 

FoUewing In re Knight, it may be urged that the provisions of sec- 
tion 5, cl. f, apply only where a joint commission bas been taken 
ont, and tliat they are, therefore, inapplicable to the case at bar. 
But, if this be the ttue construction, then, under any separate com- 
missipn, whether there be joint estate or not, the joint creditor will 
be allowed to take dividends from the separate estate ratably with 
the separate creditors. If this be the law, joint creditors will common- 
ly take ont separate commissions, as -was pointed ont by Lord Lough- 
borough in Ex parte Elton. Lord Thurlow's rule, viz. that of pay- 
ing ait creditors ratably under a separate commission, did not prove 
so satisfactory even when it was tempered by the équitable remédies 
which he administered, that it should be readopted without those 
remédiée. I hold, therefore, that section 5, cl. f, of the bankrupt 
act applies the rule of distribution to separate as well as to joint 
commissions, either directly or by analogy. See In re Litchfield, 5 
Ped. 47. 

Considering the plain language of the bankrupt act, which recog- 
nizes no exceptions to the gênerai rule, the history of the exception 
in the absence of joint estate, the discrédit and misconception which 
that exception has brought upon the gênerai rule both in England 
and this country, the fantastic subexceptions imposed upon the ex- 
ception, and the language used by the suprême court in Murrill v. 
Neill, I think that I am justifled in holding that the exception is in- 
applicable under the présent bankrupt act. If the language and dé- 
cisions of some wise and learned judges are thereby disregarded, yet 
it has been shown that most, if not ail, of those judges acted under 
a misapprehension of the history of the law. It is further to be 
noticed that section 5, cl. g, has, by permitting the joint estate to 
prove against the separate estate and vice versa, resolved a doubt 
which arose under the English law, and has enabled a court in bank- 
ruptcy to secure generally the équitable distribution of the property 
of the several estâtes. Section 5, cl. h, provides expressly for the 
settlement of the partnership affairs where one partner has been ad- 
judged a bankirupt under a separate commission by directing the re- 
maining partners to settie the partnership business ; that is to say, 
to pay the joint debts. This provision removes, at least in part, 
the diflficulty pointed out by Lord Eldon in the application of the gen- 
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eçal ruie to a separate commission. The décision of the référée is 
ueversed, and the petitioning créditer is not to receive a diyidend un- 
til the separate debts hâve beén paîd in full. 



CARTER T. HOBBS et al. 

; (District Court, D. Indiana. May 18, 1899.) 

No. 5,945. 

BAprKRUPTCT— Préférences— AccotJNTiNG bt Prefekhbd Creditoh. 

A lëase of a manufaeturing establishment, made by aa Insolvent debtor 
to one of liis créditons, as part of a (raudulent sclieme to place his prop- 
erty within the exclusive contre! pf such creditor, and accepted by the 
latter with Icnowledge of the lessor's Insolveney, and with the intention 
of securing to hiniself an advantage over the other creditors, wlll be set 
asidë, on pétition of the lessor's trustée in banlîruptcy, as fraudulent and 
preferential; and the lessee will be required to aecount to such trustée 
for the net profits of thé business conducted by him on the premlses whiie 
the same remained ia hls possession. 

In Bankruptcy. On pétition of Walter Carter, as trustée in bank- 
ruptcy of Beecher Goodykoontz, against the bankrupt and Zachariali 
T; Hobbs, to set aside certain mortgages and a lease of a brickmaking 
establishme;nt made by the bankrupt to Hobbs, as being preferential 
and fraudulent. For décision of the court overraling a démarrer to 
the pétition, see 92 Fed. 594. 

Gardinerj Barrett & Brown and Grifford & Coleman, for complain- 
ant. 
Gavin & Davis and Fippen & Purvis, for défendants. 

BAKEK, District Judge. This is a suit by Carter, trustée, against 
the défendants for the puipose of setting aside two mortgages and a 
lease of certain real estate, on the ground that the same are severallj 
preferential, and were executed for the purpose of hindering, delay- 
ing, and deirauding the creditors of the bankrupt, and of giving Hobbs 
a larger percentage than other creditors of the estate. On the 22d 
day of August,,1898, the bankrupt executed and delivered to Hobbs 
a mortgage on certain real estate described in the complaint to secure 
a note of even date for thèsuni of |2,150, due in 30 days. On the 
14th day of ÎTovember, 1898, the bankrupt executed and delivered to 
Hobbs a chattel mortgage on certain personal property therein de- 
scribed to secnre the payment of a note for $1,798.67, due one day 
after date. The lease or agreement under which Hobbs took posees- 
.sion of the brick-manufacturing establishment and premises was made 
about the 22d day of August, 1898; and, under and in pursuance 
of it, Hobbs entered into .possession and used the same until the 
25th day of December, 1898. The défendant Hobbs answered the 
complaint, admitting that the two mortgages mentioned were in- 
valida as being preferential in their character, and that the same 
were void, as : being within the inhibition, of the bankruptcy law ; 
but he denieij that the agreement under which he .took possession 
and used the leasehold premises was ppeferential, or taken by him for 
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the purpose of defrauding creditors or of obtaining any advantage 
over them. The three instruments that are assailed were executed 
by the bankrupt to Hobbs at about the same time, and are so nearly 
connected together that the court is of opinion that they were ail 
executed with the same fraudulent purpose. Hobbs knew at and be- 
fore the time that the instruments were executed, and at and before 
the time that he took possession of the leasehold property, that Goody- 
koontz was hopelessly insolvent. The court is of opinion that the 
instrument under which Hobbs took possession of the leasehold prom- 
ises, and his possession of the same, were in fraud of the bankrupt 
law, and taken with the view and intent of obtaining an advantage 
over other creditor8,.and that the possession of the leasehold property 
must be held to be fraudulent and void as against creditors, the same 
as the real estate and chattel mortgage. ' 

The court is of opinion that the défendant Hobbs ought to be char- 
gea with profits and gains received by him from the use of the lease- 
hold property in the sum of |2,277, and that he is entitled to a 
crédit for expenses and disbursements made by him in the conduct of 
the brick business on the leasehold property in the sum of |1,944.6.5, 
and that he ought to pay to the trustée, the plaintiiî in this case, 
the sum of $332.35, as gains and profits received by him in fraud of 
the bankrupt law. An order will therefore be entered that the 
two mortgages mentioned in the complaint, as well as the agreement 
for the leasehold interest, be adjudged invalid and set aside as 
fraudulent and preferential, and that the plaintiiî shall hâve judgment 
in the sum of |332.35 for gains and profits received by the défendant 
Hobbs on account of the use and possession of the leasehold prem- 
ises. So ordered, and the clerk will prépare a decree accordingly. 



In re FT. WAYNE ELECTRIC CORP. 

(District Court, D. Xndiana. May 16, 1899.) 

No. 7. 

l. BaNKRUPTCT— COMMISBIOÎïS OP REFEREE— DiVIDBNDS. 

A référée in bankruptcy is not entitled to reçoive commissioas on par- 
tial i)ayinents made by the estate in baukruptcy on the claims of aecured 
creditors; such payments not being "dividends," within the meaning of the 
law, and the référée not performing any of the services required of him by 
law in the déclaration and distribution of divideuds. 
8. Same. 

Where the property of a banlcrupt corporation, sold by order of the 
court, was bought by a lien créditer, who paid part of the price in bonds 
of the corporation held by him, and the balance in cash, held, that credit- 
ing the purchaser with the amotmt of such bonds was not the déclaration 
and payment of a dividend in his favor, so as to entitle the référée to re- 
ceive the percentage allowed him by the banliruptcy law "on sums to be 
paid as dividends and commissions," but was the payment pro rata of a 
secured claim. 

In Bankruptcy. Augustus A. Chapin, référée in bankruptcy, pré- 
sents his pétition, showing that on the 18th day of April, 1899, Sam- 
uel L. Morris and Charles H. Worden, as receivers of this court, sold 
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tbe ëatiite property of the baiikrupt corporation for $856,000; that 
they peceived in pajanent therefor tbe eum of $185,000 in the bonds 
of said corporation, which wereheld by the purchaser, the General 
Electric Company, and 1171,4:00: in money; and the référée claims 
that the receipt of said snm in bonds was a dividend paid on a pre- 
ferrèd ciaim, and that he is entitled to 1 per cent, thereon, as his com- 
mission, uBder the bankruptcy law; 

BAKER, District Judge. It doés not appear from the pétition of 
the réferee that any services were rendered by him in the déclaration 
and payjnent of any dividend heréin. He is allowed by the bank- 
ruptcy' law "from estâtes which hâve been administered before him 
one per (ïèntum on ail sums to be paid as dividends and commissions." 
30 Stat. 556, § 40, subd. a. In section ;39, subd. a, he is required to 
''déclare dividends, and; prépare and deliver to trustées dividend sheets 
sho'vping the dividends declared and to whom payable." Id. 555. 
Thesè services involve a eomputation of the per centum to which the 
creditors are entitled, and a eomputation of the amount to which each 
creditôr is entitled according to such per centum. He is also required 
by rules of the eilpreme court and this court to countersign ail checks 
for ' dividends, and other payments by the trustée. None of thèse 
services has been performed by the référée in this case. The "divi- 
dend" which is claimed to hâve been paid in this case was really a 
pàymènt pro rata on a secured claim. Such a payment is expressly 
ex<^eptéd from the définition of a dividend, as it is fumished by the 
bankruptcy law. The law provides that "dividends of an equal per 
centum shall be declared and paid on ail allowed claims except such 
as hâve priority or are secured." 30 Stat. 563, § 65, subd. a. It 
also provides that "the value of securities held by secured creditors 
shall be determined by converting the same into money according 
to the terms of the agreement pursuant to which such securities were 
delivered to such creditors or by such creditors and the trustée, by 
agreement, arbitration, compromise, or litigation, as the court may 
direct, and the amount of such value shall be credited upon such 
claims, and a dividend shall be paid only on the unpaid balance." 
In other words, "dividends," within the meaning of the law, are not 
declared and paid on secured claims. A dividend, within the mean- 
ing of the law, is declared ànd paid on unsecurei claims only. It 
follows that the pétition of the référée must be disallowed. So or- 
dered. 



In re STEVENSON.' 

(District Court, D. Delaware. May 16, 1899.) 

No. 5. 

1. Bakkruptcy — Time op Filing Pétition. 

The four months àîter the commission of an act of bankruptcy within 
which, under the provisions of the banlirupt act of July I, 1898, a pétition 
in involuntary banliruptcy must be flled, ^re to be so computed as to ex- 
clude the day on which such act was comnlitted; hence, where the act of 
bankruptcy was committed October 20, 1898, the pétition could properly 
hâve been flled February 20, 1899. 
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2. SamE— DCPLICATE. 

The bankrupt aet requires Vue flling wlthln the speeifled perlod of four 
months of a pétition In duplicate, one copy for the clerk and the other for 
service on the alleged hankrupt; and where a petitioner bas wlthin that 
period flled only one copy of the pétition, the court bas no authority after 
the expiration of such period to permit the filîng of a second copy. 

3. Same— Time op Filîng Duplicate. 

Tlie varions provisions of the bankrupt act clearly disclose a législative 
intent that proeeedings in bankruptcy shall be conducted and closed with 
ail reasonable expédition; and, whlle it is true that a pétition may be flled 
at such time on the last day of the period of limitation as to render Impossi- 
ble either the service or Issuance of process wlthin that period, It was 
nevertheless the manlfest intention of congress that the duplicate copy 
for service should be flled wlthin that period, ready to be served wlth ail 
convenient spead. 

4. 8amk. 

Rule H in bankruptcy, prescrlbed by the suprême court, authorlzes the 
court to allow corrections to be made of errors, insufficiencies and uncer- 
tainty in the pétition or schedules, but not practically to repeal the légis- 
lative déclaration that pétitions must be flled in duplicate wlthin the four 
months speeifled. 

5. Same— Clerk's Dockbt. 

Kule 1 in bankruptcy provides that the clerk's docket shall contaln a 
mémorandum of the flling of the pétition, but does not mention a copy of 
the pétition; and, as the pétition is to be flled in duplicate, the docket 
should show such flling. 
(Syllabus by the Court.) 

In Bankruptcy. 

J. W. M. Newlin and Charles G. Rumford, for petitioning creditors. 
Austin Harrington and William S. Hilles, for bankrupt. 

BRADFORD, District Judge. This is a motion to dismies the péti- 
tion in involuntary bankruptcy of Tlie Importera and Traders National 
Bank of New York praying that Alfred P. Stevenson be adjudged a 
bankrupt. The motion as flled assigned four grounds, two of which 
were abandoned on the hearing. The remaining grounds are as foi- 
lows: 

"1. Because the pétition la said cause was not flled wlthin four months after 
the commission of the alleged act of bankruptcy, as required by law. 
2. Because the pétition flled in this cause was not flled in duplicate." 

The pétition was flled February 20, 1899, but not in duplicate, and 
disclosed that the act therein charged as an act of bankruptcy was 
committed October 20, 1898; consisting of the confession by the re- 
spondent of certain judgments in the Superior court of Delaware for 
New Castle County. On March 2, 1899, the counsel for the petitioner 
applied for and obtained leave of the court to file nunc pro tune a 
duplicate creditor's pétition. The court, while not satisfied as to the 
propriety of allowing the duplicate to be flled at that time, deemed 
it jùst that the petitioner should not be deprived of any right to 
which it might be entitled through such flling; the reepondent having 
full opportunity by a proper proceeding thereafter to raise the point 
and hâve it determined. The questions involved in the motion hâve 
now been fully argued and are fairly before the court for décision. 
They are in substance, flrst, whether a pétition in involuntary bank- 
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ruptcj, in wMch the alleged act of bankniptcy consisted of the con- 
fessiou of judgmeiit by the respondent October 20, 1898, could legally 
be fllè'd ÎFebruary 20, 1899; and, second, whether a duplicate copy 
of the pétition could legally be flled after the expiration of the four 
months limited by the bankrupt act, if a single copy of the pétition 
was filed within that period. No question as to the sUflQciency of the 
pétition in other respects is bef ore the court for considération at this 
time. Section 3, subd. b, of the act provides as follows: 

"A pétition may be filed against a person who Is Insolvent aiid who bas 
committèd an act of banlîruptcy witliin four montlis after tlie commission of 
sucti act. Sucli time sliall not expire untll four months after the date of 
the irecording or registeriog of the transfer or assignment ■when the act con- 
sista in having made a transfer of any of his property wy:h intent to hinder, 
delay, or defraud his creditors or for the purpose of givmg a préférence as 
hereinhefore provided, or a gênerai assignment for the beneflt of his credit- 
ors, if by law such recording or registering is required or permitted, or, 
if it is not, from the date when the beneficiary talies notorious, exclusive, or 
eontinuous possession of the property unless the petitionlng creditors hâve 
received actual notice of such transfer or assignment." 

The time for flling the pétition did not expire bef ore the expira- 
tion of the period of four calendar months from the date of the con- 
fession of judgnjent. Did or did not that period include February 20, 
1899? If, in the computation of time, October 20, 1898, must be ex- 
cluded, a pétition could legally hâve been flled February 20, 1899, 
being the last day of the four months. There has been much conflict 
of opinion on the question whether in the computation of time the 
terminus a quo should be included in, or excluded from, the period 
within which by law an act; must or must not be done. The décisions 
on this point hâve largely been controlled by considérations of hard- 
ship or substaaitial justice as disclosed in the circumstances of the 
eeveral cases. .The gênerai rule, while subject to eome exceptions 
not bearing on the présent case, now is that in the absence of a provi- 
sion to the contrary the terminus a quo should not be included in 
such period. The doctrine of many of the early cases was other- 
wise. Thus in Arnold v. U. S., 9 Cranch, 104, the court said: 

"It is a gênerai rule that where the computation is to be made from an act 
done, the day on which the act Is done is to be included." 

And in Grifflth v. Bogert, 18 How. 158, where it appeared that let- 
ters of administration were granted on the estate of a deceased debtor 
November 1, 1819, and by etatute an exécution sale of the lands of 
such debtor was prohibited until after the expiration of eighteen 
months from the date of the letters, the court, applying the same 
doctrine, held that an exécution sale of such lands May 1, 1821, was 
valid. The court, however, sald: 

"If the statute In question were one of limitation, whereby the remedy of 
the credltor would hâve been lost, unless exécution had issued and sale been 
inade within the eighteen months, probably a différent construction might 
liave prevailed." 

In later cases the earlier doctrine of the Suprême Court as to the 
inclusion of the terminus a quo seems to hâve been materially de- 
parted from, if not abandoned. In Shèets v. Selden's Lessee, 2 Wall. 
177, 190, the court said: 
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"The gênerai cnrrent of the modem autliorities on the interprétation of con- 
tracta, and also of statutes, -n-here time is to be eomputed from a particular 
day or a particular event, as when an act is to be perf ormed wlthin a specified 
period from or after a day named, is to exclude the day thus desigaated, and 
to Include tlie last day of tlie specified period. 'When the period allowed for 
doing an act,' says Mr. Chief Justice Bronson, 'is to be reclîoned from the 
maliing of a contract, or the happening of any otlier event, the day on which 
the event happened may be regarded as an entirety, or a point of time; and 
so be excluded from the computation.* " 

In Best V. Polk, 18 Wall. 112, 119, the court said: 

"Another objection is talien to the certificate of Kdmondson, on the ground 
thac when it was given his term of office had expired. Xhis objection can- 
not be sustained, for the certificate bears date the 2d ilarch, 1849, and he was 
commissioned to hold the office of Kegister 'during the term of four years 
from the 2d day of ilarch, 1845.' The word 'from' always excludes the day 
of date." 

So, in Cattle Co. v. Beckei-, 147 U. S. 47, 13 Sup. Ct. 217, the rule 
of exclusion of the terminus a quo was applied to a statutory provision 
in Texas forbidding an application for the purchase of lands, set apart 
for the beneflt of the school fund, to be entertained "within ninety 
days from the date of the record" of a former application for the 
purchase of the same lands. The présent case does not inrolve any 
question of penalty or forfeiture, or possess any other feature re- 
quiring the terminus a quo to be included in the computation of 
time. In Dutcher v. Wright, 94 U. S. 553, it was held that under 
the bankrupt act of March 3, 1867, in Computing the four months prior 
to the flling of a pétition in bankruptcy, in which period any assign- 
ment by an insolvent debtor of his property for the purpose of giving 
a préférence to a creditor was void, the day of such flling must be 
excluded. Section 35 of that act, now embodied in part in section 
5128 of the revised statutes, provided, among other things, that if 
any person being insolvent, within four months before the filing of a 
pétition in bankruptcy by or against him, with a view to give a 
préférence to any creditor, made any assignment, transfer or convey- 
ance of any part of his property, the person receiving the same hav- 
ing reasonable cause to believe that the person making the same was 
insolvent and that such assignment, transfer or conveyance was made 
in fraud of the provisions of that act, the same should be void, and 
the assignée might recover the property or its value from the person 
receiving or to be beneflted by such assignment, transfer or convey- 
ance. Section 48 of that act, now embodied in section 5013 of the 
revised statutes, contained the following provision: 

"And in ail cases in which any particular number of days is prescribed by 
this act, or shall be mentioned in any rule or order of court or gênerai order 
which shall at any time be made under thls act, for the doing of any act, or 
for any other purpose, the same shall be reckoned. In the absence of any 
expression to the contrary, exclusive of the first, and inclusive of the last 
day, unless the last day shall fall on a Sunday, Christmas day, or on any day 
appolnted by the Président of the United States as a day of public fast or 
thanksgiving, or on the Fourth of July, in which case the time shall be reck- 
oned exclusive of that day also." 

It appeared in the case that a fraudulent assignment, transfer and 
conveyance had been made December 8, 1869, and that a pétition in 
bankruptcy was flled April 8, 1870. It was contended by the respond 
94 F.— 8 
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ents thàt "the sécùritîes and property were not tratisferred, aesigned, 
and conveyed within four montas next before the pétition in bank- 
ruptcy waa flled." 
The court said : 

"Taken literally, it mlght be suggested that the phrase 'tour months before 
the fllmg of the pétition,' would exclude the day the petitioE was flled, frac- 
tions of a day belng forbidden In such a computation; nor -woiild It beneflt 
the respondents if the rule prescribed by section 5013 of the Revlsed Statutes 
should be applied, whloh Is, that in ail cases In which any particular number 
of days Is prescribed in that title, or shall be mentloned in any rule or order 
of court, or gen'eral order, whlch shall at any time be made under the same 
for the doing of any act, or for any other purpose, the same shall be reckoned, 
lu the absence of any expression te the contrary, exclusive of the first, and 
inclusive of the last day. Where the phrase to be construed does not contain 
any expression to the contrary, the enaetment is that that rule shall apply, 
leaving it to be understood that the phrase to be construed may contain words 
preseribing Its own rule in that regard, and that if it contains any inconsistent 
expression to the contrary, that the rule prescribed in that section shall not 
necessàrlly control the meaning of the phrase to be construed. Apply that 
qualiflcatioa to the rule prescribed in section 5013, and stUl it might be sug- 
gested that the meaning of the phrase 'within four months before the filing of 
the pétition,' is entirely consistent with that rule. Unless the day when the 
notes, accounts and property vs^ere assigned, and the day when the pétition 
in bahkruptcy was flled, are both inclùded in the computation, the defence 
f ails, and the complalnant Is eûtltled to an afHrmance of the decree. Neither 
argument Uor authority Is found in the brlef of the respondents supporting 
any such rule of construction, and it is belleved that no dedded case can be 
referred to, vyhere such a theory was ever adopted. * * * Due weight In 
every case slioùld be given to the wbrdS of the phrase to be construed, and 
by so doing' many of the reported cases otherwlse seemlngly Inconsistent may 
be satisfactlorlly récoûciled. Still It must be admltted that it Is difflcult, if 
not impossible, to deduoe from the reported décisions any rule which wUl 
apply In ftll cases, nor Is it necessary to make the attempt in this case, as the 
court Is unanimpusly of the opinionthat the day the pétition in bankruptcy 
was flled must be excluded in maklûg the computation, and that the decree of 
the circuit court is correct Eev. St. | BOtS." 

Tlie pf esent bankrupt act cont^^fis a provision substantially simi- 
lar to that in section 5013. Section 31 îs as follows: 

"Whepever tirne la enumerated by days In this act or In finy proceeding in 
bankruptcy, the humibér' of days shallbe computed by excludlng the first and 
including the last, tinless tiie last faU oh a Sundày or holiday, in whlch event 
the day last inclùded shaîlibe the next-dày thereaf ter which is not a Sunday or 
a légal hoUdayi" 

Thé'I)hrase which was ctostrued in Dutcher v. Wright was "within 
four months before the flling of the pétition." Thé phrase to be 
construed in this case is "within four months after the commission 
of such act." In the former case time was computed backward from 
the tenhinus a qùo, natâeiy^ the; flling of the pétition. In the présent 
case it is to be computed foi'ward from, the terminus a quo, namely, 
the confession of judgment. The rule of computation is the same 
in each of thèse cases. As the terminus a quo in theforrner was ex- 
cluded, so it must be excluded. in the latter. The same principle 
applies to the merely converse casés. Indeed there îs 4n the présent 
case possibly stronger ground than in the former for the application 
of the rule of exclusion of the terminus a quo, as the bankrupt act 
now in force provides wîtii respect to the computation of the four 
months after an act oif bankruptcy by way of confession of judgment 
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that "such time shall not expire until four months after the date" 
of such forbidden act. Section 31 provides that "whenever time is 
enumerated by days in thie act * * * tbe number of days shall 
be computed by excluding the flrst and including the last unless" 
&c. Section 5013 of the revised statutes provides that "in ail cases 
in which aay pajrticular number of days is prescribed by this act 
* * * for the doing of any act, or for any other purpose, the same 
shall be reckoned, in the absence of any expression to the contrary, 
exclusive of the flrst and inclusive of the last day, unless" &c. I 
am unable to perceive any. distinction in meaning between the phrase 
"whenever time is enumerated by days in this act" and "in ail cases 
in which any particular number of days is prescribed by this act." 
In Dutcher v. Wright this mie was relied on as, not inconsistent with, 
but applicable to the computation of months. This could only hâve 
been done on the ground that the spécification of a number of months 
from an event was équivalent to an enumeration of the days con- 
tained in those months, as appligd to a given case. Whatever force 
was given to section 5013 in Dutcher v. Wright must be accorded to 
section 31 in the présent case. It must be held in view of the forego- 
ing authorities that the pétition in bankruptcy could properly hâve 
been flled February 20, 1899. Even were it assumed that October 
20, 1898, must be excluded from the computation, it would by no 
means foUow that a pétition could not legally hâve been flled February 
20, 1899. The court takes judicial cognizance of the fact that Feb- 
ruary 19, 1899, was Sunday. And, altogether aside from section 31, 
there is high autbority to the effect that where the last day of a 
period, during which an act is required to be done, is dies non, the act 
can in many cases be legally done on the following day. In Oattle 
Co. V. Becker, 147 U. S. 47, 55, 13 Sup. Ot. 220, the court said: 

"As the ninetieth day fell on Sunday, the lands were not open to another 
application until Monday, the gênerai riile being that, when an act is to be 
performed within a certain number of days, and the last day falls on Sunday, 
the person charged with the performance of the act has the following day 
to comply with his obligation. End. Interp. St. § 393; Salter v. Burt, 20 Wend. 
205; Hammond v. Insurance Co., 10 Gray, 306." 

This rule, of course, does not apply to commercial paper payable 
with days of grâce. But the conclusion that October 20, 1898, is to 
be excluded from the computation of time renderà unnecessary any 
décision of the point last suggeeted. 

The remaining question is whether a duplicate copy of the péti- 
tion could with leave of the court be legally flled after the expiration 
of the four months, only a single copy of the pétition having been 
flled within that period. The duplicate copy was not flled until March 
2, 1899, ten days after the four months had expired. If it could le- 
gally be flled at that tune, the fact that an order was made that 
it should then be flled as of February 20, 1899, could not, on the 
principle that utile per inutile non vitiatur, affect the validity of the 
proceeding. The act provides that in involuntary bankruptcy "a péti- 
tion may be flled" within the prescribed period of four months. It 
does not in express terms provide that no such pétition shall be flled 
aiter the expiration of that period. But the proceeding» constitute 



116 94 FEDERAL REPORTEE. 

a Spécial statutory remedy, and thegrant of powér to file the petitiou 
withini four, mon ths carries with it its own limitation, namely, that 
tlie pétition can be filed only within ttiat period. No power having 
been conferred to file it after that period, the effect of the act is pre- 
cisely the same as if it had expressly prohibited the flling of the 
pétition thereafter. Section 1 provides that " 'pétition' shall mean a 
pai)er filed in a court of bankruptcy or with a clerk or deputy clerk by 
a debtor praying for the beneflts of this Act, or by creditors alleging 
the commission of an act of bankruptcy by a debtor therein named." 
Wbenever référence is made in the act to an application in involuntary 
proceedings to hâve a debtor adjudged bankrupt the word used is 
"pétition," not "pétitions." Section 59, subd. c, provides that "péti- 
tions shall be filed in duplicate, one copy for the clerk and one for 
ser\-ice on the bankrupt." Section 18 provides that "upon the flling 
of a pétition for involuntary bankruptcy, service thereof, with a writ 
of subpœna, ^hall be made" &c. Section 30 is as follows : "Ail neces- 
sary rules, forms, and orders as to procédure and for carrying this Act 
into force and effect shall be prescribed, and may be amended from 
time to time, by the Suprême Court of the United States." • 

Form No. 3 prescribed by the Suprême Court (18 Sup. Ct. xix.) 
shows that a pétition in involuntary bankruptcy must be under oath 
or affirmation, and that it prays that "service of this pétition, with a 
subpœna, may be made" &c., and fortn No. 4 (Id. xx.), being the order 
to show cause, directs that "a copy of said pétition, together with a 
writ of subpœna, be served" as therein provided. When, therefore, 
the act provides that a pétition shall be flied in duplicate, "one copy 
for the clerk and one for service on the bankrupt," it must be held 
to hâve intended that one pétition in the form of two duplicate orig- 
inals should be flled. The use of the tenu "copy" in such a connec- 
tion is not unusual. A deed executed in duplicate ia not in légal 
contemplation two deeds, but only one, and it is quite common to say 
that A holds one copy and B the other. Unless "copy" as hère used 
means a duplicate original there would be much dilflculty in con- 
struing the law. It is wholly inadmissible to assume that the act 
intended one sworn paper and also two unsworn copies of that paper 
to be filed; and on the assumption that the act intended that only one 
of two papers should be verified, and that the other should be merely 
an un verified copy of the former, nothing can be found in the law 
to indicate which of the two is "for the clerk" or "for service on the 
bankrupt." Eule 1 (18 Sup. Ct. iv.) provides that the clerk's docket 
shall contain a mémorandum of the flling of the pétition, but does 
not mention a copy of the pétition, and as the pétition is to be flled 
in duplicate the docket should show such flling. Whether there waa 
a sufflcient reason for requiring duplicate originals to be flled is not 
a legitimate question for this court. That inquiry belonged to the 
législative braneh of the govemment. There is nothing in the act or 
in the rules 'or forms prescribed by the Suprême Court which states 
or indicates that the duplicate copies or originals of the pétition in 
Involuntary bankruptcy may be flled at différent times. On the con- 
trary, the act requires that it "shall be flled in duplicate, one copy for 
the clerk, and one for service on the bankrupt," and rule 2 (Id.) pro- 
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vides that "the clerk or référée shall indorse on each paper flled with 
him the day and hour of flling" &c. As the pétition cannot legally 
be filed unless in duplicate, and as the day and hour of iiling must 
be endorsed on it, it necesearily follows that the duplicate copies must 
be flled at the same time. It was contended at the hearing that, if 
one of the duplicate copies should be flled and sometime thereafter 
the other should also be flled, upon the flling of the latter the pétition 
could be considered as having been flled in duplicate. But the péti- 
tion, nnless in duplicate when presented to the clerk, would be insuffl- 
cient as not conforming to the requirements of the act, and conee- 
quently he would possess no authority to file only one duplicate, and 
oertainly could not flle it until the other duplicate was presented to 
him. In suçh case the endorsement of the day and hour of flling would 
hâve référence to the time of flling the second paper presented to 
him, and not the flrst, and until then proceedings in bankruptcy could 
not properly be considereci as having been commenced. That both 
duplicates should be flled together seems the fair import of the pro- 
vision requiring the pétition to be flled in duplicate, and of rules 
1 and 2. It is also a reasonable déduction from the language em- 
ployed in forms Nos. 8, 14, 15, 31, 32, 33, 34, 35, 36 and 59 (18 Sup. 
et. xxi., XXV., xxxii., xxxiii., xxxiv., xxxv., xlvi.). Nothing that is hère 
said is inconsistent with the idea that one duplicate may be deposited 
with the clerk to be retained, without flling, until the other duplicate 
is delivered to him, and that then both may be flled. But, even if it 
b^ assumed that it was unnecessary to flle duplicate copies or orig- 
inals of the pétition at the same time, it appears in the présent case 
that, while one duplicate was flled February 20, 1899, the other 
was not flled until ten days after. the expiration of the statutory 
limitation of four months. It was claimed on behalf of the petitioner 
that, as the act does not require process tô be eerved or even to issue 
within that period, and as a duplicate original had been flled within 
time, the court had acquired jurisdiction of the cause, and that the 
purposes of the act would be subserved by the flling of the other dupli- 
cate in such time as not to interfère with the opération of the act 
touching subséquent steps to be taken in the cause. But in what 
sensé had the court acquired jurisdiction of the cause? It had, with- 
out the flling of any pétition, gênerai jurisdiction in bankruptcy over 
the subject matter. But it certainly had not acquired jurisdiction 
in personam. Nor had it within the period of limitation been placed 
in such a position as to be able to issue process against the respondent. 
There is nothing in the act or rules which clothed the court with power, 
on the facts disclosed in this case, to issue such process either within 
or on the expiration of that period. The act required the pétition to 
be flled in duplicate within that time, one copy for the clerk and the 
other for service on the alleged bankrupt; and the clerk is nowhere 
required by the act or rules to make a copy for such service. On the 
contrary, the act required that the copy for service should be f urnished 
by the petitioner, doubtless for the saving of costs, and possibly for 
the avoidance of delay. The various provisions of the act clearly 
disclose a législative intent that proceedings in bankruptcy should 
be conducted and closed with ail reasonable expédition. While it is 
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ttûe tïiat a pétition may be flled àt such time on thé lasit day.Iof- tîié 
périôd of lifflitation as to rendèr impossible eltherthe service or issu- 
ance iof ptoèess within that iperiod, it wae nevertkteless the manifest 
intention of Oongreiss that the duplicate copy for service should be 
flled within that period, ready to be served withalliconvenient speed. 
The pfTovlSions of the act requiring the ûling of thé pétition in dupli- 
cate within that period and providing that uponithe fllitig of the péti- 
tion "service thereof,' with a writ of subpcenaj'shall be made" &c. 
show cieïtrly and explicitly thàt'Within the given'period of fonr months 
evei*j>1:hing miist be done by the petitioner whicb can bedone by hixn to 
permit process forthwith to ieèue. Some reliance was placed by the 
couhsel foi* the petitioner on thê' provision of section 18 that the pro- 
cess "shall' 'be returnable within flfteen days, unless the judge shall 
for cause fix a longer time; but ifi case personal service cannot be 
made, then notice shall be given by publication in the same manner 
and for thé same time as provided by law for notice by publication in 
suits in equity in courts of the Uni+ed States." But the time when a 
writ, issuéd for the pul'pose of commencing a suit, is returnable, has 
no beariiig on the question whether the action in which it is issued is. 
or is hot barred by the statute of limitation applicable to it. The 
fact that the défendant may be brought into court as eoon in an action 
brought âfter the expiration of the period of limitation as in a similar 
actiôti brought before such expiration, is no answer to the statutory 
bar. There are no éléments of hardship in the case which could tend 
to indtïce the court to place a différent construction on the act, even 
wei*fe its terms less clear thàn they are. To require a petitioner to 
tilehis pétition in duplicate within the epecifled period in volves no 
hardship or injustice. On the other hand, to ado^p^t a différent con- 
structioh woùld inevitably open wide the dodr to delays, confusion, 
uncertainty and lack of uniformity in the administration of the law. 
The language of the aet touching' the point under immédiate con- 
sidération is plain. Whére a statute is in its terms clear and ex- 
plicit, to seek for the législative intention elsewhere than in the lan- 
guage employed is to forsake the path of legitimate judicial investiga- 
tion and to enter the realm of uncertainty and mère conjecture. Dif- 
férent ininds may entertain différent viewe of the policy of the same 
statute and of the equity or hardship of its application to a given case 
coming within its terms. In the opinion of one judge the hardship 
which would result f rom the opération of the law in a certain case 
might be so great as to lead him to the conclusion that the législature 
could not hâve intended the law to apply to that case; while another 
judge taight hold that a precisely similar case came clearly within the 
opération of the law, either on account of his failure to recognize any 
such hardship or because, recognizing the hardship, he might still be 
of the opinion that the législature intended the law to be uniform in 
its opération. Departure from the language of a statute, when it is 
plain and unambiguous, for the purpose of àscertaining its intention ia 
thns calculated toveil that intentioiiin a cloud of uncertainty, and too 
frequently opérâtes to substitute the opinion of the judiciary as to 
what the law ought to hâve been, for the declared intention of the lég- 
islature. The appearance of the alleged bankrupt did not cure the 
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omission to file the pétition in duplicate within the statutory period. 
The bar of the statute of limitations is never removed by the mère ap- 
pearance of the défendant. Indeed it is necessary for him to appear 
in order to interpose a plea, demurrer, or in some cases a motion to 
dismies. While the practice governing the manner of taking ad- 
vantage of a statutory limitation varies in différent places and pro- 
ceedings, no question has been raised in this case as to the propriety 
of proceeding by a motion to dismiss; both parties agreeing on that 
mode of procédure. It was urged on behalf of the petitioner that un- 
der rule 11 (18 Sup. Ct. v.) the court had power to allow, by way of 
amendment of the proceedings in bankmptcy, the second duplicate 
of the pétition to be filed March 2, 1899. That rule is as follows: 

"The court may allow amendments to the petltioa and schedules on applica- 
tion of the petitioner. Amendments shall be prlnted or written, signed and 
verifled, like original i)etitions and schedules. If amendments are made to 
separate schedules, the same must be made separately, with proper références. 
In the application for leave to amend, the petitioner shall state the cause of 
the error in the paper originally filed." 

This rule does not, in my judgment, touch this case. Its purpose 
is to authorize the court to allow corrections to be made of errors, 
insuflQciencies aad uncertainty in the pétition or schedules, but not 
practically to repeal the législative déclaration that pétitions must be 
filed in duplicate within the four months specifled. This court has 
no power by an order to remove the statutory bar in the teeth of 
the act. If it had, it would be difflcult to perceive why other courts 
in actions of assumpsit, case or the like, barred by the gênerai stat- 
utes of limitation, should not do the same. This would not be ad- 
ministration of the law, but législation. 

The pétition must be dismissed with costs. 



In re HOUSTON. 
(District Court, D. Kentucky. May 13, 1899.) 

Bankruptcy — Pbovablb Debts— Alimony. 

A judgment in divorce proceedings requiring the défendant to pay all- 
mony to the plaintiff in fixed weekly installments is a provable debt 
against the defendant's estate in bankruptcy, as to any installments due 
at the date of adjudication, and wlll be released by the discharge of the 
bankrupt. 

Same— Arrbst of Bankrupt for Contempt dp State Court— Release on 
Habeas Corpus. 

Where, in a divorce proceeding in a state court, a judgment has been 
rendered requiring the défendant to pay alimony to the plaintifC In flxed 
Installments, and thereafter the défendant is adjudged bankrupt, and the 
court of bankruptcy, on his motion, issues an Injunction staying ail further 
proceedings in the state court to enforce the payment of installments of 
alimony aiready due, the state court cannot lawfuUy cause the bankrupt to 
be arrested and imprisoned for a contempt of its authority in omitting to 
pay such installments; and, if so arrested and committed by order of the 
state court, the bankrupt wiJl be released on habeas corpus by the court of 
bankruptcy. 

On Habeas Corpus. 
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R. D. Hill, U. S. Atty., Ohas. S. Furber, and Herbert Jacksou, for 
petitioner. 
Théo. F. Hallam, for reepondènt. 

EVAÎîS, District Jadge. The petitioner is brought before the 
court b.y the respondent, who is the jailer of Campbell county, Ky., 
in obédience to the writ of habeas corpus issued yesterday upon a 
properly verifled pétition showing that on the 3d day of May, 1899, 
he was, on his own pétition, duly adjudged abanknipt by thé district 
court of the United States for the district of Kentucky; that pre- 
viously thereto, namely, on the 14th day of January, 1899, his wife, 
Pattie W. Houston, had obtained a divorce from him by the judgment 
of the Campbell circuit court, and that in the proceedings therefor, 
and before the said adjudication in bankruptcy, the said circuit court 
had given judgment against him for alimony, to be thereafter paid 
in weekly installments of five dollars each; that this judgment for 
alimony was included in the schedule. of the bankrupt's liabilities, 
and that several installments thereof were past due; that on the 
9th day of May, 1899, he had applied for anâ obtained an order in 
the bankruptcy court staying and enjoining ail proceedings in said 
action in the state court to enforce the collection of the installments 
of alimony then past due; that notice of said order and injunction 
staying said proceedings was giyen and was served upon the judge of 
said circuit court, but that notwithstanding such order and injunc- 
tion, and notice thereof, the petitioner had been proceeded against 
by process of contempt in said state court, and, because he had not 
paid said installments, he was, by the judgment of s^d state court, 
on the llth day of May, 1899, committed to and imprisoned in the 
county jail of said county, in violation of the laws of the United 
States and of his rights thereunder, and in défiance of the orders of 
the bankruptcy court staying said proceedings. The respondent, 
the jailer, without flling a written response, in open court orally 
agreed that the facts were as hâve been stated, and filed copies of the 
judgments of the Campbell circuit court allowing said alimony, and 
ordering the imprisonment of the petitioner for its nonpayment, and 
presented thèse orders as the justification of the said imprisonment. 

Upon thifi state of facts, the case seems to the court to be a plain 
one. The constitution of the United States provides that that in- 
strument, and the laws made in pursuance thereof, shall be the su- 
prême law of the land, aaything in the constitution or laws of any 
state to the contrary notwithstanding. Const Amend. art. 6, subd. 
2. Among the powers so delegated to the congress is that authoriz- 
ing it to paes a gênerai bankrupt law. Pursuajit to such power, 
the existing bankruptcy act (30 Stat. 544) became the suprême and 
only law of the land upon that subject. Under its provisions the 
petitioner applied for its beneflts, and was duly adjudicated a bank- 
rupt. Among those beneflts was that of claiming a discharge from 
ail liabilities of évery çharacter which by the terms of the bankrupt 
law were provable debts against his estate, with certain exceptions 
specified in the act. Section 1 of the act provides that the word 
"debt" shall include any debt, demand, or claim provable in bank- 
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ruptcy, and also that the word "discharge" shall mean the release of 
a bankrupt from ail of his debts which are provable in bankruptcy, 
subject to the exceptions named in the act. Whetlier wisely or un- 
■wisely, congress did not, in fact, in section 63, distinguish between 
judgments for alimony and other judgments, when including them 
in the list of provable debts; nor did it, in section 17, include judg- 
ments of that class among those not to be affected by a discharge iu 
bankruptcy. The bankrupt coart in this case had so decided on the 
■ motion for a stay of proceedings, and had directly passed upon the 
question in holding that a stay should be ordered. While, in making 
the order for a stay of proceedings, the court only looked at the ques- 
tion from the standpoint of the past-due installments of alimony, it 
is etrongly inclined to the opinion that the peculiar form of judgment 
by whicti alimony is usually allowed may be properly classed among 
the unliquidated demands of the bankrupt, to be liquidated and made 
certain in amount pursuant to section G3 of the act; and, if the state 
law gave it priority, such judgments could be allowed a préférence 
of payment out of the assets. And it should not be overlooked that the 
court of appeals of Kentucky, in the case of Tyler v. Tyler, 99 Ky., at 
page 34, 34 S. W. 899, in speaking of a judgment against the husband 
for alimony, said that it "makes him an ordinary debtor to the wife 
for a fixed sum of money, that his estate is liable for in the same man- 
ner that it would be for a debt due ui)on any contract." But whether 
the judgment be a fixed liability or a contingent one is immaterial in 
this case, because ail thèse questions must be settled and disposed of 
in the bankruptcy court alone; and, while the judgment of the court 
thereon may be erroneous, it is not void, nor, so long as it remains 
unreversed, is it to be disregarded by the state court. Whether the 
liability be fixed or contingent, section 11 of the act authorizes 
the court to stay proceedings in ail suits founded upon a claim from 
which a discharge would be a release, and which is pending against 
a person at the time of filing the pétition; and section 2, cl. 13, gives 
the bankrupt court power to enforce obédience by ail persons to ail 
its lawful orders by fine and imprisonment. The court attaches no 
imp(U'tance to the words, "the filing of the pétition against him," 
used in section 63 of the bankruptcy law, because it is the évident 
intention of the act that the debts described in that section shall be 
provable against a voluntary bankrupt as well as an involuntary bank- 
rupt, and because the court, from his knowledge of the history of the 
act, is satisfled that thèse words were inadvertently left in the draft 
of the bill after the adjustment of the controversy between the two 
houses of congress over the question of whether there should be any 
clause of involuntary bankruptcy. Any other construction of sec- 
tion 63 would exclude altogether the idea that there were provable 
debts against a voluntary bankrupt. And, besides, the matter is 
concluded by the very first sentence of the flrst section of the bank- 
rupt act, which provides that the phrase " 'a person against whom a 
pétition has been filed' shall include a person who has flled a voluntary 
pétition." 

In View of what has been stated, there does not seem to be any 
doubt of the accuracy of any one of the following propositions: 
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(1) That the aathority of tHe bankrupt court was meant, alike by the 
constitution and by congress, to be suprême and exclusive, within the 
sphère of the powers conferred. (2) That this necessarily excludes 
the idea of any co-ordinate jurisdiction in the state court in questions 
like the one upon which this case must turn. (3) That no rule of 
comity can apply or be allowed to operate in such cases, because the 
sole jurisdiction is, by the exercise of the congressional power to pass 
a gênerai bankrupt law, vested in the bankrupt court alone, and it 
bas no authority to delegate that power, and no right ta abandon it, 
to any other tribunal. 

Ooming, then, to the question in issue hère, we ûnd that a state 
court, in défiance of the propositions laid down, and of the order stay- 
ing its proceedings lawfully made by the bankrupt court, has ae- 
sumed the power, while bankruptcy proceedings are pending, to com- 
mit a bankrupt to jail for omitting to pay certain installments of 
alimony due under the Judgment of the state court rendered before 
the adjudication in bankruptcy, and f rom which he might be dis- 
charged. in the bankruptcy proceedings. This seems to the court to 
bring the case plainly within the provisions of section 753 of the 
Eëvised Statùtes of the United States, which manifestly includes 
cases of this character, as well as the more gênerai one wheré the 
imprisonment is in violation of the' constitution and laws of the 
United States. The justification: of the proceeding of the state court 
attémpted in the argument was that the commitment of the peti- 
tioner to jail was for a mère conteinpt of that court, in the peti- 
tionér's refusai to obey an order of that court made for the benefit of 
the little children of the bankrupt; it being, as was insisted, the 
strongést moral and natural duty of thé father to provide for them. 
This court has no power over the mère moral and natural duties of 
a father, and has no power to enforce them, as such; nor must it be 
influenced by pathetic fringes that may be put upon the argument 
respecting those duties. True, the court knows no higher duty than 
thé one alluded to, though the moral obligation to pay every honest 
debt is perhaps not less strong; but the bankrupt law was intended 
to operate to the dissolution of the mère légal liability to pay ail 
dischargeable debts, and the court must limît its considération of the 
case to that phase of it. Of course, it is clear that a person who 
has been adjudicated' a bankrupt may commit certain contempts 
against a state court, with which this court would hâve no power 
to interfère, — ^^ch, for example, as a positive indignity offered to 
that court in its présence, and, indeed, in a great variety of other 
ways; but it was held by Judge Bond, in the Electoral Collège Case, 
8 Fed. Cas. 427, that this court can look behind the return of the 
officer and the commitnient, and examine into the real cause of the 
détention. In that case it was also held that it is compétent for a 
fédéral court to issue the writ ofhabeas corpus in favor of petitioners 
imprisoned for coiitempt by a state court, where the acts of alleged 
contempt were committed in the performance of duties created by the 
constitution and laws of the United States, in which event the peti- 
tioners are under the protection of the laws and of the constitution, 
and, furthermore, that where it clearly appears from the record that 
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the State court exceeded ite powers in committing the petitioner, it 
is compétent for a fédéral court to release and discharge him from 
imprisonment. If it be within the power of this court to release 
where; the imprisonment is the resuit of the performance of duties 
created by the, constitution and laws of the United States, it cannot 
be less so where the imprisonment is the resuit of the exercise by the 
petitioner of the rights conferred upon him by the constitution and 
laws of the United States. In this case the prisoner was exercising 
his right, under the bankruptcy law, and under the proceedings of 
the bankruptcy court, to refrain from paying an indebtedness which 
was provable againet his estate, and from which he might be dis- 
charged in the bankruptcy proceedings. Upon further examination 
into the real cause of the détention, which it is certainly the duty of 
this court to make in this case, it clearly appears that the imprison- 
ment of the petitioner was for no other contempt than that which con- 
sisted of his omitting to pay the judgment for alimony; that he 
stated at the time that he had no money to do it with, and af terwards 
stood mute; that he was committed for this failure to pay, and for 
no other cause whatever ; and this was ail done af ter the state court 
had full notice of the order issued by the bankruptcy court staying 
further proceedings in the case in the state court. If the state court, 
under such a state of facts, and under the guise and prêteuse of con- 
tempt proceedings for disobedience of an unlawful order, can enforce 
the payment of this character of provable debts, it may also enforce 
the payment of other forms of judgment or debts by a similar ruling, 
and thus, through the assumed power of punishing for contempt, 
render the bankruptcy act entirely nugatory. It cannot for a mo- 
ment be admitted that the bankruptcy enactment of congress can be 
evaded or disregarded by any such means, or that this court is im- 
potent to prevent it. 

The court has by no means been unmindful of the delicacy of the 
questions involved in this case, nor of the comity which should al- 
ways exist between the state and fédéral tribunals. That comity, 
particularly in matters where jurisdiction is co-ordinate, should be 
cheerfully recognized, and will always be, by this court, in every 
proper case; but the supremacy of the laws of the United States in 
cases where, as in bankruptcy matters, their opérations are exclusive, 
would be but the imagination of a vain thing, if that supremacy could 
either be disregarded by the state courts or abdicated by the fédéral 
tribunals. It is as much the duty of the state courts as of the fédéral 
courts to recognize the supremacy of the laws of the United States, 
and yield thereto. It is a matter of congratulation that the instances 
are rare indeed where there is not only a récognition of this su- 
premacy, but the most cheerful acquiescence therein, — an acqui- 
escence as readily made in that case as it always is in that other class 
of cases where subordinate tribunals yield to the powers of those 
having jurisdiction to revise their judgments. The action of the 
state court in this instance has been the source of as much surprise 
as regret to this court; but the duty of this court is plain, and it 
must not hesitate to discharge that duty, and, if need be, even though 
most reluctantly, to put in opération ail the powers which the laws 
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give to prevent or punish any obstruction of the justice of the United 
States, or any interférence with the due exécution of the orders, pro- 
cesses, and writs of the courts of the United States. 

In ihe opinion of the court, the commitment of the pétition er in 
this case was made by the state court in violation of the petitioner's 
rights under the constitution and laws of the United States; that 
the state court, in making said commitment, was not in fact punish- 
ing, nor attempting to punish, the petitioner for any contempt of its 
rightfui authority, but was acting without lawful power or jurisdic- 
tion to imprison the petitioner. Upon thèse grounds the court 
holds that the response of the jailer of Campbell county is iusuf- 
flcient, and that the petitioner is wrongfully restrained of his libei'ty. 
It results, therefore, that the petitioner muet be discharged from 
custody, and it is so ordered. 



In re STEIN. 

(District Court, D. Indiana. May 25, 1899.) 

No. 196. 

BAKKnuPTCT— Final Dividend— Rishts of Bubsbquentlt Proving Creditobs. 
Where the trustée in bankruptcy has coUected and reduced to cash ail 
thg assets of the estate, and has the same ready for distribution, the estate 
will be closed, and a final. dlvidend, includlng the entlre fund, wlU be de- 
Clared and paid to credltors whose clalms hâve been proved and allowed, 
notwithstandlng the fact that the perlod of one year from the date of ad- 
judication, wlthln whleh tlme creditors may prove thelr daims, has not 
yet expired, and creditors proving thereafter wlll only be entltled to sub- 
sequently discovered assets and unclalmed dividends. 

In Bankruptcy. On review of décision of référée. 

George A. Kurtz and A. D. Harris, for trustée in bankruptcy. 

BAKEE, District Judge. In this case the référée certifled that 
on May 17, 1899, at 10 o'clock a. m., William B. Wright, trustée 
of said estate, flled his report of the sale of ail property belonging 
to said estate, showing that he has converted the whole of said 
estate into money, and now has the funds of said estate on deposit, 
as provided by law. The trustée now appears with his attorneys, 
George A. Kurtz and A. D. Harris, and pétitions the référée that a 
final dividend be declared, and that the entire assets of said estate 
be norw distributed among the creditors whose claims hâve been 
proved and allowed. It was held by the référée that a portion of 
said funds suflScient to meet the dividend on claims which are 
unproven, but which may be flled within one year, should be re- 
tained by the trustée until the expiration of one year from the date 
of the adjudication. Pursuant to Porm No. 56, prescribed by the 
suprême court of the United States (18 Sup. Ct. xlv.), the référée 
certifies his décision on said question to the judge of this court 
for his opinion theréon. 

The pétition in bankruptcy was flled on March 27, 1899. The 
provisions of Bankruptcy Act, § 57, subd. n, which are cited by 
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the référée as the basis of his ruling, must be construed with other 
provisions of the law. Partial dividends are authorized and re- 
quired within 30 days after the adjudication, if the money Of the 
esta te in excess of the amount of daims which hâve priority, and 
such claims as hâve not been, but probably will be, allowed, equals 
5 per centum of the claims that are entitled to dividends. The only 
way in which this can be determined by the référée is by an ex- 
amination of the schedules of liabilities âled by the bankrupt. 
Other dividends are required to be declared upon like terms, and 
as often as the amount of assets equals 10 per centum or more of 
those claims, and also upon the closing of the estate. Section 
65, subds. a, b. It is expressly provided that the righte of creditors 
who receive partial or final dividends, or in whose favor final divi- 
dends shall be declared, shall be unafifected by the proof and allow- 
ance of other claims subséquent to the payment or déclaration of 
such dividend; and those subsequently proved and allowed claims 
are entitled to dividends of an equal amount from the remaining 
assets, if they are suflBicient to pay them, and not otherwise. Sec- 
tion 65, subd. c. It was evidently contemplated by congress that 
claims might be proved after dividends had been declared and paid, 
and that creditors who had been négligent in proving their claims 
should thereupon take their chances of obtaining an equal distribu- 
tion with those creditors who had been more diligent. It was plaialy 
the intention of the lawmakers that the creditors who proved their 
claims promptly should not be delayed nor prejudiced by the négli- 
gence of other creditors. 

Section 47, subd. a, requires trustées "to close up estâtes as expe- 
ditiously as is compatible with the best interests of the parties in 
interest," under the direction of the court ; and the court is required, 
by section 2, to "close estâtes whenever it appears that they hâve 
been fully administered by approving the accounts and discharging 
the trustées" ; and it is also authorized, by the same section, to "re- 
open them whenever it appears that they were closed before being 
fully administered," subject, of course, to those other provisions of 
the law which hâve been cited. It is also provided by. sectiou 55, 
subd. f, that "whenever the affairs of the estate are ready to be closed 
a final meeting of the creditors shall be ordered." It is plain from 
thèse provisions of the law that it is the duty of the courts to close 
estâtes as soon as practicable. Ail known creditors hâve 10 days' 
notice of the first and of ail other meetings of the creditors. An 
estate cannot be closed without a final meeting of the creditors. 
Section 55, subd. f. The notices of thèse meetings are to be given 
by the référée, and a notice of the déclaration and payment of 
dividends, and of the filing of final accounts by the trustée, are also 
required to be given by him to ail creditors. Section 58, subds. a-c. 
If, after ail thèse notices, any créditer fails to prove his claim within 
a year after the adjudication, the law provides that he shall not be 
permitted to prove it at ail. Section 57, subd. n. This provision 
is not an enlargement of his rights, but in restriction of them. It 
cannot be reconciled with other provisions of the law, except upon 
that view of it. He may prove his claim at any time within a year, 
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and it may be allowed, but the ptoof and allowanœ o£ it must be 
subject to tbe otber proTieions ot the law.' Tbe proof and allowance 
oi it before the end oî the year ;:will mot entitle Mm to participate in 
divideads if the^ assets hâve been previously distributed by order 
of the refereé, ualebs other assets are subsequently discovered, or 
tbere are unclaiimed dividraids, under section 66, subds. a, b. The 
final 'Bettlement or closing of an estate in bankruptcy cannot be de- 
layed when it is ready for the final settlement or closing thereof, 
aûd othér creditors cannot be kept out of the money which ia due 
them upon their claimg in order to furnish the négligent créditer a 
further opportunity for the proof and allowaaoe of his claim after 
ail the assets of the estate hâve been converted into money and are 
ready for distribution. Under the bankruptcy law of March 2, 1867, 
second and third meeting» of the creditors might be held, respective- 
ly, three and six months after the adjudication, or earlier, if prac- 
ticable, and a final distribution might be ordered and made at a third 
meeting of the creditors, whenever held, excluding from participation 
therein ail creditors who had no.t then proved their claimS, Rev. 
St. U. S. §§ 5092-5094/ A dividend which was ôrdered and paid at 
an earlier meeting of the creditors conld not be disturbed by the 
subséquent proof of claims. Id. § 5098. Section 57, subd. n, of 
the présent act, does not make any subetantial change in thèse pro- 
visions, except to restrict the proof of claims for any purpose to the 
period named therein. 

The ruling of the feferee upon the question certified by him is 
therefore overruled, and he is directed to proeeed with the settlement 
of the estate in conformity with this opinion. 



BTjTTFIBLD V. BroWELL. 

(Circuit Court, S. D. New York. Aprll 28, 1899.) 

CnsTOMS Laws— ExiCLTiBiON op Infkrior Tbas— Constitutional Law. 

The présent tàriff law vests in the administrative offlcers of the gov- 
ernment the power to flx the standard of quailty of téas that may be 
Imported, which does flot necessarlly dépend on tftelr purity and whole- 
someness, and, to détermine flnally the question w;liether an importation 
meets the reqùirements of thé standard so flxed; ànd such provisions are 
a constitutional exercise of législative power. 

This is a suit by William J. Buttâeld against George E. Bidwell, 
coUector of the port of New York, to restrain his action in respect to 
the importation of certain teas. Heard on motion for preliminary 
injunction. : ■ 

James L. Bishop, for the motion. 

Edward B. Whitney, Spécial Asst. U. S. Atty., and Arthur M. King, 

Asst. U. S. Atty., opposed. ' ■ 

LACOMBE, Circuit Judge. Having reached a conclusion in this 
cause, it seems best to annôunce it promptly, instead of withholding 
it in order to prépare an elaborate opinion, because from an order 
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now made an appeal may be taken and perfected* so as to be heard at 
fixe session of circuit court of appeals on May 24th (the last session 
before vacation), when the circuit justice is expected to sit. 

In brief, it may be said that thie court is still of the opinion ex- 
pressed in the earlier cause of Cruikshank v. Bidwell, 86 Fed. 7, that, 
by the insertion of the word "quality" in the statu te, congress in- 
tended to corer more than mère purity and wholesomeness. So in- 
terpreted, the statute is in en tire harmony with the drift of récent 
législation, which, to a continually increasing extent, relegates to gov- 
emmental détermination and control matters which hâve always 
heretofore, in this country, at least, been left to the disposition of the 
individual citizen, or to the opération of natural laws. The questions 
as to the povrer of congress to pass euch an act, and to provide that the 
standard of quality should be flxed each year under the supervision of 
the secretary of the treasury, yvere passed on in the Cruikshank Case. 
Motion denied. 
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No. 463. 

1. Cmminal Law — Offenses Cognizable by Fédéral Courts. 

The courts of the Uaited States do not resort to the common law as a 
source of criminal jurisdictioii, but can only take cognizance of such 
crimes and offenses as are expressly designated by the laws of congress, 
and of which they are by such laws given jurisdiction. 

2. Indictmbnt— Sdfficienct — Charging Offense ik Lanquage of Statute. 

Where a statute fully, direetly, and expressly, without any uneertainty 
or amblguity, sets forth ail the éléments of an offense, an indictment is 
sufficient which charges the offense substantially in the language of the 
statute. 

3. Same— Description of Offense. 

The sufflciency of an indictment is to be tested by ascertaining whether 
It oontains every élément of the offense intended to be charged, and suffl- 
ciently apprises the défendant of what he must meet, and whether, In 
case other proceedings are talien against him for a similar offense, the rec- 
ord shows with accuracy to what estent he may plead a former acquittai 
or conviction. 

4. Same— REFERENCE to Averments of Prbvious Count. 

An averment in the second or a subséquent count of an indictment, 
drawn under Rev. St. § 5209, that said défendant, on a date given, "being 
then and there the cashier of said association as aforesaid," as such cash- 
ler, committed the acts charged, is sufficient to identify and incorporate in 
such count the averments of the first count that the défendant was, at 
the time referred to, the duly eleeted and aeting cashier of a certain na- 
tional banking association, and that such association was at the time exist- 
Ing and carrying on business under the laws of the United States. 

5. Samb — Manner of Designating Year. 

The désignation in an Indictment of the year In which the offense is 
laJd by Arabie figures is sufficient, and no prefix is essential; the year of 
the Christian era being understood as meant in ail public or judicial docu- 
ments In this country, unless otherwlse expressed. 

6. National Banes — False Bntrieb by Officers— Stjfficibncy of Indict- 

ment. 

An Indictment against a sole défendant, charging that, as cashier of a 
national banking association, he caused and procured the making of false 
entrles in the books of the bank, by certain clerks under his control as 
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such cashier, with. Intent ^to, defraud, sufflelently charges him with the 
offense as principal; the making of such entries by his direction being 
the same, in légal effect, as bis making them in person. 

'7 Cbiminal Law— BuFFiciENcy OP Indictment to Support Sbntencb. 

Where a verdict of guilty is rendered dn a riumber of counts, a sen- 
tence whichàoes not exceed that which may legally be imposed on any ona 
count is supportedby the indictment. _if any count is good. 

8. Samb— Plba of Former Acquittal— Marner of Disposition. 

Where a so-ealled "spécial plea of forpier acquittai" is made In the 
f orm of a motion to discharge the défendant and exonerate his bond, 
based on forhier proceedings in the same cause and court, so that no 
évidence thereon is required, and oniy a question of law is presented, 
it is,_not necessary that issue should be joined thereon, and it may properly 
be dîsposed of by the court, lilie any other motion. 

S. Same— Revibw — Waiyeb of Objection . 

À défendant who, aftef the overruling of a spécial plea of former ac- 
quittai, proceeds to trial Ttithout objection as to the manner in which 
the plea wae disposed of, waives the right to raise the question on appeal, 

10. Same— FOKMBR Acquittai.— Constkuction of Verdict. 

In a prosecution against an offlcer of a national banldng association, 
under Rev. St. § 5209, for making false entries in the books of the as- 
sociation, and in reports to the cor(>ptroller, the indictment containing 
a number of counts, some charging'the making of entries with intent 
to injure and def raud the association, and others with intent to deceive the 
association, and, in case of reports, the eomptroUer, the jury, on the first 
trial, rendered a verdict, which was set aside and a new trial granted, in 
which they found the défendant "guilty, as charged in the indictment, in 
falsifying the returns to the comptroller of the currency, and also books of 
the ♦ * * bank, and on the balance of the counts we do not agrée." 
Held, that such verdict could not be construed as a spécial verdict, amount- 
Ing to an acquittai. 

11. Same— Trial— Présence of Défendant— Sufficienct of Record. 

It is not essential that the record of a criminal trial should show the 
présence of the défendant at every step of the proceedings, but the pre- 
sumption is that his présence, once noted, continues at least during that 
entire day. 

13. Same— Examination of Witness— Leading Questions. 

Permitting the prosecution to propound leading questions to one of its 
witnesses is within the discrétion of the trial court, and cannot be made 
the basis of an assignment of error. 
13 Same- Evidence. 

For the purpose of showihg the falsity of an entry in the books of a 
national bank purporting to show a spécial deposit by a county treasurer 
of $10,000 immediatelj' prior to a report made to the comptroller, which 
was shown to hâve been withdrawn a f ew days later, the government in- 
troduced the treasurer as a witness, who testifled that he did not re- 
member whether or not he made thé <îeposit, but, if he did so, it was 
from public funds in his hands as such treasurer. Held, that it was within 
the discrétion of the court to permit the introduction of the treasurer' a 
cashbook for the purpose of sbowing whether or not any entry of such 
deposit or withdrawal appeared therein, although the witness testifled that, 
if he made the deposit, no record thereof would appear on the books of his 
office. 

14. Witnesses^— Right op Part y to Show Inconsistenot W Testimont op 

His Own Witness. 

W'Mle a party is not permitted to impeach his own witness, he is not 
precluded from showing facts Inconsistent with some of the statements 
,,|,of the , witness. ■', i ' 

15. Kational Banks— False Entries in Books by Officeb — What Consti- 

. ÏUTB. ■ 

• In a prosecution of an officer of a national bank for making false en- 
tries in its books with intent to deceive the bank examiner, where there 
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was testlmony as to certain deposits made wliieh were marked "spécial," 
and that the identical money was a few days later returned to tlie de- 
positors, an instruction was correct wliicli cliarged the jury tliat, if tliey 
found beyond a reasonabie doubt tliat ttie understanding between such 
depositors and the défendant was that the money was only to be used by 
the bank for the purpose of being shown to the examiner as a part of the 
funds of the baflk, then the entry of such sums as deposits was a false en- 
try. 

16. Samb — Intbnt— Infbhknce from Facts Proved. 

A finding as to the intent with which false entries were made in the 
books of a national bank by an ofïicer of the bank may be based on legiti- 
mate inferences from the facts shown, and where, on the trial of a de- 
fendant for making such entries with intent to deceive the bank examiner, 
it is found that the entries were false; that they were made, or caused to 
be made, by défendant; and that their necessary effect was to deceive the 
bank examiner,— it may be inferred that they were made with such intent. 

17. Criminal Law— Trial— Construction of Instructions. 

In determining whether a charge in a criminal case is misleading, it 
must be read and considered as an entirety. 

In Error to the Circuit Court of the United States for the West- 
ern Division of the District of Washington. 

W. H. Bogie, W. H. Pritchard, and B. W. Ooiner, for plaintiff in 
error. 

Wllson R. Gay, U. S. Attv., and Charles E. Clavpool, Asst. U. S. 
Atty. 

Before ROSS and MORROW, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge. William G. Peters, the plaintiff in 
error, was indicted by the United States grand jury of the district 
of Washington for a violation of the provisions of section 5209, Rev. 
St., Ti'hich reads as follows: 

"Sec. .5209. Every président, director, cashier, teller, clerk or agent of any 
association, * * * -jyiio niakes any false entry in any book, report, or 
statement of the association, with intent, in either case, to injure or defraud 
the association, * * * or to deceive any ofiicer of tlie association or any 
agent appointed to examine the affairs of any such association; * » * ghall 
be imprisoned not less than flve years nor more than teii." 

The indictment contained 46 counts. Counts 1 to 22, inclusive, 
hâve référence to alleged false entries and reports made with intent 
to injure or defraud the asseciation. ïhe remaining counts came un- 
der the other provisions of the statute, as to the acts of défendant 
having been committed with intent to deceive an agent apjwinted to 
examine the affairs of such association, or making false reports and 
statements of the bank to the comptroUer of the currency. 

Upon thé flrst trial of the case the jury found a verdict as follows : 

"We, the jury impaneled in the above-entitled cause, fiud the défendant, 

William G. Peters, guilty as charged in the indictment, in falsifyiug the re- 

turns to the comptroller of currency, and also books of the Columbia Xational 

Bank, and on balance of counts we do not agrée." 

Thereafter, in due time, counsel for Peters moved the court for 
Lis discharge upon the following grounds: 

"Because the verdict of the jury is insufficieut in toiin, sul)stauee, and law 
to authorize the entry of any judgmeut agaiust the défendant other than a 
04 V.—Q 
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judg lent of acquittai, and that he be discharged, and do go hence without 
day.'- ' 

Tiiis naotioii was overruled, and exception taken. Tbereupon a mo- 
tion was made "for a judgment of acquittai and discharge on said ver- 
dict as to counts 1 to 22 of said indictmentjboth inclusive"; which 
motion was overruled, and exceptions thiereto were allowed. 

Peters then made a motion to set aside the verdict of tlie jury and 
for a new trial, wMch was graiited. Tiie trial of the cause was con- 
tinued until the next term; at which time, the cause coming on regu- 
larly to be heard — 

"The défendant, William G. Peters, moved the court for leave to file 
his plea of former jeopardy to counts 1 to 22, both inclusive, o£ the Indictment 
herein, and his plea of former acquittai to counts 23 to 46, both inclusive, of 
said iudictment, which leave was given, and said plea was .thereupon filed; 
and thereupon the district attorney moved the court for leave to enter a 
noUe i)rosequi as to counts 2 to ^, both inclusive, of said Indictment, which 
was granted, and a nolle prosequl was thereupon entered, and said défendant 
discharged as to said counts 2 to 22. And, therieupon, upon the statenient of 
the district attorney that he Intended to prodtce no évidence touching the 
matters alleged in count 1, except évidence to prove the organization of the 
Oolumbià National Banli, Its location, and the appointment, qualification, and 
acting of the défendant as its cashier, and tb prove venue, the court overruled 
said pleas as to count 1, and also as to counts 23 to 46, inclusive; to which ac- 
tion of the court in overruling said pleas as to count 1, and counts 23 to 46, 
inclusive, the défendant excepted, and his exception was allowed." 

The case thereafter proceeded to trial on the remaining counts (23 
to 46, inclusive) on defendant's plea of not guilty. The jury found a 
verdict thereon as folio ws: 

"We, the jury impaneled in the above-endtled case, flnd the défendant, 
William O. Peters, guilty as chargea in counts numbered 23, 24, 25, 26, 27, 28, 
tm, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, and 46 of the 
indictment therein contained." 

Motions were thereafter made for a new trial and in arrest of judg- 
ment. Thèse motions were overruled, for the reaspns given by the 
circuit court in U. S. v. Peters, 87 Fed. 984. 

The rights of a défendant in a criminal case should, at ail times, be 
carefully guarded. But courts must look at the substance, instead of 
the mère shadow, of the alleged errors. Courts should not be called 
upon to deal with "trifles light as air.'' " We hâve carefully read ail 
the testimony contained in the record, and bave arrived at the con- 
clusion that the évidence is suflScient tO sustain the verdict of the 
jury. This being true, there must be something légal, tangible, and 
real afEecting the essential rights of the défendant to justify the court 
in reversing the verdict of the jury. Error in law must be afflrma- 
tively ehown. If the plaintiff in error has not been deprived of any 
substantial right; if he has not been misled; if he bas not been 
prejudiced or injured in any respect, — he has no real or substantial 
cause for complaint simply because the old forms and précédents hâve 
not been literally folio wed. He présents for the considération of 
this court 40 spécifie assignments of error, nearly equal in number 
to the counts originally contained in the indictment. Twenty-one 
of thèse counts were summarily disposed of for want of any proof to 
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sustain them. It may, in the outset, be said that at least that num- 
ber of the assignments — some of which, like the counts in the indict- 
ment, are repeated, to save any question as to there being a proper 
statement — ^may likewise be disposed of. But, notwithstanding this 
fact, the case is left as full of points as tlie hide of a porcupine is of 
quills. 

It is our duty to carefully examine ail questions worthy of considér- 
ation, and it will be our endeavor to group them under as few heads 
as possible, and at the same time to leave none of the important points 
unnoticed or undisposed of. 

It must be borne in mind that the national courts do not resort to 
common law as a source of criminal jurisdiction. Crimes and offenses 
cognizable under the authority of the United States can only be such 
as are expressly designated by law. It devolves upon congress to 
define what are crimes, to fix the proper punishment, and to confer 
jurisdiction for their trial. U. S. v. Walsh, 5 Dill. 60, Fed. Cas. No. 
16,636; U. S. v. Martin, 4 Cliff. 156, Fed. Cas. No. 15,728; In re 
Greene, 52 Fed. 104; Swift v. Eailroad Co., 64 Fed. 59; U, S. v. 
Hudson, 7 Cranch, 32; U. S. v. Coolidge, 1 Wheat. 415; U. S. v. 
Britton, 108 U. S. 199, 206, 2 Sup. Ct. 531. 

Every indictment should charge the crime, which is alleged to 
hâve been committed, with précision and certainty, and every in- 
grédient thereof should be accurately and clearly stated; but 
where the offense is purely statutory, and the words of the statute 
fuUy, directiy, and expressly, without any uncertainty or ambigui- 
ty, set forth ail the éléments necessary to constitute the offense 
intended to be punished, it is sufiicient to charge the défendant 
in the indictment with the acts coming fully within the statutory 
description, in the substantial words of the statute. Ledbetter 
V. U. S., 170 U. S. 606, 610, 18 Sup. Ct. 774, and authorities there 
cited; 10 Enc. PI. & Prac. 483, and authorities there cited. 

Few indictments under the national banking law hâve been so 
skillfully drawn as to escape the hypercriticism of learned counsel. 
Many of them might, doubtless, hâve been made more definite and 
clear. Our object will be to get at the merits, if any there be. of the 
numerous objections urged, — to ascertain whether the défendant 
has been prejudiced by the course pursued by the court; whether 
any of his légal rights has been invaded or violated; and to brush 
away the cobwebs of pure technicalities with which the trial of 
the case, as in ail criminal cases, seems to be surrounded. 

The true test of the sufficiency of an indictment is not whether 
it might possibly hâve been made more certain, but whether it 
contains every élément of the offense intended to be charged, and 
sufflciently apprised the défendant of what he must be prepared 
to méet; and, in case any other proceedings are taken against him 
for a similar offense, whether the record shows with accuracy to 
what extent he may plead a former acquittai or conviction. U. S. 
V. Simmons, 96 U. S. 362; U. S. v. Carll, 105 U. S. 612; U. S. v. 
Hess, 124 U. S. 483, 8 Sup. Ct. 571; Pettibone v. U. S., 148 U. S. 
197, 13 Sup. Ct. 542; Potter v. U. S., 155 U. S. 438, 15 Sup. Ct. 144; 
Evans v. U. S., 153 U. S. 584, 587, 588, 14 Sup. Ct. 934, 939; Batch- 
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éhyt V. U. g., 156 U. S. 426, 15 Sup. Ct 446; Cochran t. U. S., 157 
U. S. 286, 290, 15 Sup. et. 628. 

The essentials of an indictment drawn under the provisions of 
section 5209 are clearly stated in tJ. S. v. Britton, 107 U. S. 655, 
662, 2 Sup. Ct. 512, 518, as follows: 

"(1) Tliat tlieaccused was the président or other officer of a national bank- 
irig association wliicli was cafrying on a banlcing business. (2) That, being 
such président or other officer, he made in a booli, report, or statement of the 
association, describing it, a false entry, descrlbing it. (3) ïliat such false e'ntry 
was made witli intent to injure or defraud the association, or to deceive any 
agent, describing him, appointed to examine the affairs of the association." 

See, also, Cochran v. U. S., 157 U. S. 286, 293, 15 Sup. Ct. 628. 

The indictment under considération sets forth ail of thèse es- 
sentials in proper manner and form. 

With thèse gênerai observations, which are more or less applica- 
ble to inany, if not ail, of the points to be discussed, we will pro- 
ceed to notice some of the speciflc grounds urged by counsel on 
behalf of the plaintifE in error. 

1. It isclaimed that the counts in the indictment, especially 23 
to 46, inclusive, upon "which the plaintiff in error was convicted, 
are radically defective, in this: That it is not in either of said 
counts alleged that the association, whose books and reports are 
alleged to hâve been falsifled, was organized under the national 
banking laws of the United States, nor that it was an existing 
banking corporation, or carrying on the banking business, under 
the laws of the United States, at the time the acts of Peters are 
alleged to hâve been committed. 

The first count in the indictment, in so far as it relates to the 
points referred to by counsel, reads as follows: 

"That William G. Peters, on the second day of July, In the year of our Lord 
one thousand elght hundred and ninety-flve, and continuously thereafter, until 
the twenty-fourth day of October, in said year, at the county of Pierce, in the 
district of Washington, was the duly elected, quallfied, and acting cashier of 
the Oolumbla National Bank of Tacoma, a national banking association or- 
ganized, and then and there existing, under the laws of the United States, and 
then and there engaged in carrying on a gênerai banking business in the city 
of Tacoma, in said district, and the said William G. Peters did then and there, 
by virtue of his said office and employment as such cashier of said association," 
etc. 

The counts from 23 to 46 are substantially, though not precisely, 
alike. We copy one of thèse counts in order to show more clearly 
the objections urged thereto: 

"And the grand jury as aforesaid, on their oath af oresaid, do f urther présent 
that said William G. Peters, on the llth day of July, 1805, being then and 
there the cashier of said association, as aforesaid, did then and there, as said 
cashier, willfully and feloniously make in a certain book, then and thçre be- 
longing to and in use by the said association, in transacting Its said banking 
business," etc. 

Counsel admit that a suflacient référence is made by the words 
"as aforesaid" to identify Peters as the duly-elected cashier, and 
that the term "said association" identifies the Columbia National 
Bânk of Tacoma, but argues that they are not sufficient to identify 
the other portions of the first count as to the organization and ex- 
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istence of the bank, under the laws of the United States. We are 
of opinion that the références made in the subséquent counts are 
sufiScient in law. The language used therein could not, under any 
reasonable construction, be held to refer to but one William G. 
Peters, and to but one association, the Columbia National Bank of 
Tacoma, and necessarily includes the entire description of the of* 
flcer and of the association as set forth in the flrst count. 

In Blitz V. U. S., 153 U. S. 308, 316, 14 Sup. Ot. 924, 925, the 
indictment was drawn under section 5511 of the élection law, and 
contained three counts. In the flrst count it was alleged: 

"That on the 8th âay of Xovember, A. D. 1892, at Kansas City, in the county 
of .Taclvson and state of Missouri, there was then and there an élection, duly 
and in due J'orm of law had and held, for choice of représentative in the con- 
gress of the United States, * * * and that at the said élection one Jlorris 
Blitz did then and there unlawfuUy, falsely, knowingly, and feloniously per- 
sonate and vote, and attempt to vote, in the name of another person, other than 
his own name," etc. 

The latter portion of the flrst count was held defective, in that it 
failed to state that the défendant voted for a représentative in con- 
gres». In the course of the opinion, in reviewing other counts, the 
court said : 

"In respect to the third count of the indictment, t)ut little need be said. It 
is clearly sufBcient, for it charges that 'at said élection' tlie défendant voted 
more than once for représentative in eongress. Such double voting is made 
an offense by the statute. The only question that could arise upon the third 
count Is whether the words of the tirst count, referring to the élection hàd 
and held on the 8th day of November, 1892, for représentative in congress. ean 
be drawn through the second count, into the third c-ount, by the words, 'at 
the said élection.' As the élection named in the tirst count is the only one 
speeiflcally descrlbed in the indictment, there can be no doubt that the words, 
'at said élection,' in the third count, refer to the élection described in the flrst 
count." 

The présent indictment, tested by this décision, is clearly sufificient. 

2. It is claimed that the counts froni 23 to 40 are defective in their 
averments as to the time when the acts are alleged to hâve been 
committed. They vary as to the day and month. The one heretofore 
quoted allèges "that said William G-. Peters, on the llth day of July, 
1895," etc. The contention is that there are no words to indicate 
that by the figures "1895" is meant "the year of our Lord one thou- 
sand eight hundred and ninety-flve." The ancient rule as to the 
necessity of designating the era rested upon the fact that two periods 
were then in vogue in Computing time, viz. the reign of the king and 
the Christian era, and unless the one or the other were designated 
the time would be uncertain. This rule was therefore upheld with 
great strictness, and a failure to observe it was held to be fatal. 
But in the United States no such reason exists, and the rule (although 
it was adopted and followed by some of the earlier décisions in this 
country) should not be applied, unless made a requirement by stat- 
ute. "Cessante ratione legis, cessât ipsa lex." When a year is stated 
it is not, therefore, necessary to the validity of the indictment that 
the era, as "in the year of our Lord," or the term "anno Domini," 
or "A. D.," should be added thereto, because the Christian era will 
be understood from the mère statement of the year in Arabie figures. 
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Çom. ,f. Doran,. U Gray, 37, 38; Engleman v. State, 2 Ind. 91, 93; 
Stâte>..<Jïïbert, 13 Vt. 647, 651; Siiiitli v. State, 58 Misb. 867, 871; 
âffll T. fetate, 3 Ga. 18, 22. 

tu Éngle^nanv. State the court said: 

"It ,;lp ;i sa I fciçt, historioally ; known, tbat Otiristlan nations Jiave generally 
a4ppted tlje Gregorïan calendàr, numbérîng tlie years from the birtii of Christ. 
THls is'à Christian' sta.te, andi ^lias adoptée thé samé; and when à yearis men- 
tioned in our legislatlTe or judiciai prôcéedings, and no mention is made of the 
Jewish, Mahometan, or other System of : reckonlng time,; ail! understand the 
Christian calendàr to be used. For example, the constitution of the United 
States déclares, that the impO;rtation of certain persons shall not be prohibited 
before the year eighteen hundred and elght, and that of Indiana déclares that 
Corydon shall be the seat of governmeht till eighteen hundred and twenty- 
fite. Theise are important documents, demanding the greatest certainty and 
précision of statement, yet whoever heard of any person contending that the 
year of the union was meant in one of thèse instances, and the year of the 
State in the other? To hold an indlctment bad for the omission of the words 
in question can never be necessary to the safety of any of the rights of the 
accused, and would tend to bring odium on judicial proceedingff." 

3. The objections urgéd that certain counts are defective, because 
they do not' charge Peters as a principal, are without meiit, in fact 
on in law. ' Thé . indictment is drawn against William G. Peters, and 
no one else. He is the principal; the only person accused of commit- 
ting. the crime. It was drawn so as to cover almost eyery conceivable 
State of facts that might be elicited at the trial. Several of the counts 
allège that Peters in person toade the entriçs which are alleged to be 
false; others charge th9,t. he, willf ully and feloniously caused and pro- 
cured the entries to be made by one A. L. Andrus, who was a clerk 
of the banking association;: another, that he willfully and feloniously 
caused, dii^ècted, and prpcured the entries to be made by one D. A. 
Yoùng, who was a çlçi-k'and bookkeeper of said association, under the 
control of Peters as cashier. It necessarily folio ws that the conten- 
tion ofcounsel that thèse counts do not state facts which, if true, make 
the sàid Peters guilty' as principal, is, as before stated, wholly with- 
out merit. He is as guilty if he directed false entries to be made 
by the clérk or bookkeeper as if he made the entry in person. 

In Cochran v. U. S;,'Siipra, reliéd upon by the plaintiffi in errer, the 
indictment was against the président and cashier of the bank, and the 
langùàge of the opinion had référence to that particular state of the 
facts 

InAghew T. U. S., 165 IT. S.' 36, 52, 17 Sup. Ct. 235, 241. the true 
rûle upoh this subject is élèai-ly stated in an instruction, which was 
approved by the court, ànd reads as follows: 

. "The crime, of making, false entries byi. an offleer of a national bank, with 
thé tutent to ' def raud, 'défined in the EïVised Statutes of tlié TJnited States 
(section 5209), includes âny enti'y on tlie books of the bank which is inten- 
tlapally made to represent what is not true or does not exist, with the intent 
elther to c}eceive its offlcers or to defraud the association. The crime may 
be committed personally or by direction. Therefore the entry on a slip upon 
thé books of the bank, if thé mattèr contalned in that deposit slip is not true, 
is a false entry;. If the statement made Upon the deposit slip is false, the eatry 
of It in the bankj and the- books bf the bank, is false." 

As the verdict of guiltj was rendered.upon ail the counts, and the 
sentence did not exceed that which might properly hâve been imposed 
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upon conviction nnder any single count, such sentence is good if any 
such count is found to be'sufflcient. Claassen y. U. S., 142 C S. 140, 
12 Sup. et. 169; Evans v. U. S., 153 U. S. 584, 595, 609, 14 Sup. Ct. 
934, 939. The other objections to the indictment need net, in the 
liglit of what Ms aiready been said, be discussed. 

4. It is argued that the court erred in overruling the spécial plea 
of the défendant, because no issue in law was joined as to said plea. 
We hâve heretofore copied the proceedings in full in relation to this 
so-called "spécial plea." By référence thereto, it will be observed 
that the plea is not, in form or substance, like the ordinary plea "of 
a former acquittai." It is simply a motion to discharge the défendant 
from custody, and exonerate his bond. As was said by the learned 
circuit judge: "It ref erred solely to proceedings which had been had 
in the court in which the cause was pending, and concerning which 
the court needed no évidence, and could take none. The only ques- 
tion presented by the plea was a question of law." It was not a ques- 
tion of fact, to be disposed of by a jury. This, of itself, seems to us to 
be suiHcient to sustain the action of the court in deiiying the motion 
or plea. But the case need not rest on that alone. It is true that 
the record shows that "no demurrer nor traverse to said spécial pleas 
was flled by the government." In the light of the facts in regard to 
the proceedings, it was not necessary. But the record also shows that 
"the sufflciency of said plea was passed upon by the court on the 
objection of the district attorney to its sufflciency, made in open court, 
and the defendant's counsel made no objection to its considération by 
the court." And thereafter, "without any further action taken, or 
any other disposition of the spécial pleas hereinbefore mentioned, and 
without objection from the défendant or his counsel on that ground, 
a jury was duly impaneled and sworn tô \ry said cause on the issues 
raised and joined by the defendant's plea of not guilty." Thèse quo- 
tations from the record clearly show that the plaintiff in error waived 
his right, if any he ever had, to hâve his so-called "spécial pleas" other- 
wise disposed of before proceeding to a trial upon the merits. In 
view of the facts set forth in the record, it cannot truthfully be said 
that he has been deprived of the légal right to hâve his plea disposed 
of according to established légal rules. 

The case of Com. v. Merrill, 8 Allen, 545, is not in opposition to 
the conclusion we hâve reached upon this question. There the de- 
fendant pleaded a former conviction to two indictments. When the 
case was called for trial, the défendant objected that the district 
attorney had filed no replication or demurrer to the plea, and that there 
was no issue to be tried. The court, in the course of the opinion, 
said: 

"This défendant was called to trial before the jury on the indictments and 
his two pleas thereto, and Avas required, against his objection, to give évi- 
dence in support of his spécial plea, though there was no issue thereon; and 
The judge, on hearing that évidence, ruled that it did not support the plea, 
and thereupon ordered that the trial proceed upon the plea of not guilty. 
The Judge treated the spécial plea as if it were before him on demurrer and 
joinder. * * * The défendant had a right to a trial of his spécial' pleas 
according to légal rules, and, as he did not waive that right, a majority of the 
court are of opinion that he has sutfered a légal Injury by being deprived of 
such trial." 
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Here,| the plea was made in tlie form of a motion. The défendant 
n^ade no obj^Gtions to thé course pursued bj the court, and waived his 
riglit,, if any ke had, by consentîng to go to trial upon liis plea of not 
guilty.' Tlîe assignments of error upon this point are not well taken. 

5. In connection with. the point last discussed, it is claimed that 
the verdict of the jury on the first trial amounted to an acquittai, 
and tliat the court erred in refusing to discharge the défendant. Tlio 
language of tlie verdict cannot, be legally construed so as to sustaiu 
tlie position contended for by the plaintiff in error, that it is only a 
spécial verdict, and does not afflrmatively show that the défendant 
made the entries in the returns to the comptroller of the currençy, 
and in the books of the bank, with the intent to deceive the bank ex- 
aminer or comptroller. It is a contortion qf the language, unjusti- 
âable by any known rule of interprétation, to assert, as counsel does, 
that the only effect of the verdict is as if it read: "We find the de- 
fendant guilty as charged in the indictment to this extent: that he 
falsifted the returns to the comptroller, and also the books of the 
bank." No such limitation can be injected into the verdict. The 
verdict was gênerai, not spécial. The jury found "the défendant, 
William G. Peters, guilty as charged in the indictment, in falsifying 
the returns to the comptroller of the currençy, and also books of the 
Columbia National iJank." The indictment, in the counts from 23 
to 46, inclusive, consisted of four distinct charges : (1) That défend- 
ant made a certain entry in the books of the bank or reports to the 
comptroller; (2) that the entry so made by the défendant was false; 
(3) that défendant knew it was false when he made it; (4) that such 
entry was made by défendant with intent to deceive the bank, or (in 
the case of the reports) with intent to deceive the comptroller of the 
currençy. As to thèse counts, the jury found the défendant guilty as 
charged in the indictment. The other counts (from 1 to 22, inclu- 
sive) charged the acts to hâve been committed by the défendant "with 
intent to injure and defraud the association," and upon thèse counts 
the jury did not agrée. Thèse counts before the second trial were 
dismissed. It is apparent, from this plain statement of the facts, 
that the court did not err in refusing to discharge the défendant 
upon the counts from No. 23 to 46, inclusive. Further comment is 
unnecessary. But it is deemed proper to sav that the récent case 
of Selvester v. U. S., 170 U. S. 2fî2, 18 Sup. Ct 580, might be exam- 
ined with profit In that case the plaintiff in error was indieted for 
alieged violation of Rev. St. § 5457. The indictment contained four 
counts. The first charged the unlawful possession of two counterfeit 
half dollars ; the second, the illégal passing and uttering of the same ; 
the third, the unlawful passing and uttering of three pièces of like 
nature; and the fourth, the counterfeiting of five like coins. The 
record shows that, after the jury had retired, they returned into court, 
and stated that, while they were agreed as to the flrst three counts, 
they could not do so as to the fourth, and the court was asked if a 
verdict to that effect could be lawfuîly rendered. They were in- 
striiçted that it could be, and thereafter returned a verdict as fol- 
lows: "We, tlie jury, find James Selvester, the prisoner at the bar, 
guilty on the first^ second, and third counts of the indictment, and 
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disagree on the fourth count of the indictment," — which verdict was 
received and the jury discharged. Ail the justices agreed that the 
failure of the jury to return a verdict on the fourth count did not affect 
the validity of the verdict rendered on the other counts, or the liability 
of the défendant to be sentenced on that verdict. The majority of 
the court, after reviewing many authorities, were of the opinion that 
vi'here the jury rendered a verdict of guilty on some of the counts, 
and the verdict was silent as to the other count, the discharge of the 
jury would amount to a second jeopardy as to the charge with référ- 
ence to which the jury had been silent. They added: "But such, 
obviously, is not the case where a jury hâve not been silent as to a 
particular count, but where, on the contrary, a disagreement is form- 
ally entered on the record. The effect of such entry justifies the dis- 
charge of the jury, and therefore a subséquent prosecution for the 
offense as to which the jury has disagreed, and on account of which 
it has been regularly discharged, would not constitute second jeop- 
ardy." A minority of the court were of opinion that, the défendant 
having been sentenced under the counts upon which he was found 
guilty, the effect of such conviction and sentence disposed of the 
whole indictment, and operated as an acquittai upon the count on 
which the jury failed to agrée. The court did not err in overruling 
the motion of the plaintiff in error in arrest of judgment. 

6. We are now brought to a considération of the alleged errors 
occurring during the second trial. It is claimed that the record 
does not affirmatively show that the défendant was présent at 
"every step of the trial." We will again look at the record, and 
ascertain the facts upon which this claim is made. The record 
made on the 9th day of November, 1897, reads as f ollows : 

"Kow, on this day, this cause came regularly on to be heard; Wilson K. 
Gay, Esq., United States attorney, and Charles B. Claypool, Rsq., assistant 
United States attorney. appearing for the prosecution, and D. W. Coiner and 
W. H. Bogie. Esqs., appearing for the défendant. * * » Counsel for each 
side having announeed their readiness for trial on the reniaining counts of 
said indictment. a jury was called. and the following named persons were 
examined and duly sworn to try the ease: * « * Thereupon the trial 
duly proceeded until the hour of adjournment. when, by consent, the jury was 
admonished by the court, and allowed to separate until the incoming court 
to-niorrow morning." 

The record made on the 12th day of November, 1897, after stat- 
ing the présence of the judge, reads as f ollows: 

"Now, on this day, this cause came on for further trial, The Jury having 
been called, the trial duly proceeded to the conclusion; whereujwn, after argu- 
ment of counsel, the jury was duly charged by the court, and retired for dé- 
libération upon its verdict; and thereupon, after due délibération, the jury 
returns into open court, and, having been called, in the présence of the de- 
fendant, présent to the court a verdict, in the words and figures following," 

Thèse are the only entries in the record referred to by counsel. 
It is claimed that the record of the proceedings on November 9th 
does not show, except by inference, that the plaintiff in error (de- 
fendant in the court below) was présent when the jury was ex- 
amined, and sworn to try the case, and that the record on Novera- 
ber 12th fails to show his présence while the testiniony was being 
introduced, or àt thé time when the instructions were given to 
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the jury. No principle of la>v, relating to criminal procédure, îs 
better ^ettled than that, in felony cases, nothing should be done 
in the absence of the prisoner. It is his unquestioned right "to 
be confronted with his açcusers and witnesses." He bas the légal 
right to be présent when the jury are hearing his case, and at ail 
times dùring the proceeding of the trial, when anything is done 
which in any manner affects his right; and, as a genet-al rule, it 
is undoubtedly true that, when his personal présence is necessary 
to protect his rights, the record ought to show the fact of his 
présence. Lewis v. U. S., 146 U. S. 370, 372, 13 Sup. Ct. 136, and 
authorities there cited. It is the duty of clerks to see that the 
record speaks the truth concerning this fact as well as others 
occurring, durjng the trial. A strict observance of thèse rules by 
the mini^terial oiHcers charged with this duty wotild certainly 
tend to relieve the courts of muçh trouble and annoyance. But 
what must the record stow? What entry must be made? In gên- 
erai ternis, it may be stated that the, minutes of the. court should 
aflfirmatiyely show everything whiçh is essentialto the validity of 
a criminal trial. The record of each day should show the prés- 
ence of the court and its offlcers, of the respective attorneys, of the 
défendant, and of the jury, and then state the proceedings in 
the order oftlipir occurrence. - We must not be understood as 
intimating that, if the proceedings are not entered in this précise 
form, the record would bp defective, but siniply as sùggesting a 
proper form of keeping the minutes, Every case must, of course, 
st^pd or fall by its owp,partic«iar facts, as shown by the record. 
When thef-record does afflrmatiyely shpw that the défendant was 
présent, it is,jtinnecessary to repeat that fact "at eyesry, step" which 
is takeij diiping the day. It would be absurd to rqqiiire that every 
time a Wjitne^ is sworn,. a jtnot^çfh made, a ruling aiijiounced, a^ 
exception nôted, an instruction given, leave of the court for a juror 
to retire ih change of an: ofHcer for a few minutes^ or any other 
step takeïi,' an entry ih' the journal must afflrmatively show that 
"the défendant was theh and there pèrsonaliy présent," , The law 
never requires, even in a criminal, trial, vain, and-useless things 
to be dofle. ' Gur attention has not bèeii called to any case which 
holds that a record which omits noticing the présence of the de- 
fendant %f^feryetep'' takten during the day when his présence, 
as in the présent case, wss -once regularly entered in the minutes, 
is insufflcient. Ail the cases which discuss thia question hold 
that the fact of the defeDdant's présence need not be repeated at 
each recorded step. Jeffries v. Com.j 12 Allen, 145, 154; Grimm v. 
People, 14 Mich. 301, 308; State v.,Wo6(ï, 17 lowa, 19, 21; Polden 
V. State, 13 :îJeb. 328, 332, 14 N. W. 412; State v.; Lewis, 69 Mo. 93, 
96; Territory v. Yarberry, 2 N. M. 391, 457; Irvin v, State, 19 Fia. 
872, 891; Lawrence V: Côm', 30 ,Grat. 845, 851; OlùVerius v. Com., 
81 Va, W, §4^; Stephens y. People, 19 N. Y. 549; 552; State v. 
Craton,â8N.b, 165, ;16â.;'gchirmerv. Peuple, 33 111.^^2^^^^ 284. 
As was sâid in Paimquist V. Stàtè (Flâ.) H South. '521: 

"It is not Indispensable that the record should show, by,a, direct affirmative 
récital, the Ber^onal présence of the accused at each a,nd ev.çry step taken in 
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the trial, although such présence is necessary. This fact -ffill sufflciently ap- 
pear if the record atflrmatively shows either expressly or hy reasonat)le in- 
tenclment, or in substance, that he was présent in person during the trial." 

In State v. Lewis, the court said : • 

"It is also alleged that the record does net show afflrmatively that the dé- 
fendant was présent when the verdict was rendered. It does sjiow tliat he 
was pi-esent at the opening of the court, on the day the verdict "was rendered. 
It never was decided by this court that the record must atûrmatively show 
that the défendant i s présent at every hour of the day, or at every step of 
the proceeding on that day. It is sufflcient that he was presept when the 
court met, and his absence will not be presumed." 

We therefore décline to indulge in the présomption that the 
défendant was allowed to départ after his présence was noted, and 
that he remained absent during the balance of the day, or that he 
was oniy présent when the court was opened, or when the jury 
retired, or when the jury returned with a verdict, as the case may 
be. It is just as necessary to show that the jury and the judge 
were présent during the trial as it is to show that the défendant 
was présent, but their présence need not be repeated "at every 
step'' of the proceedings. The presumption, if any is to be in- 
dulged in, would be that a présence, once noted, continues at least 
during the entire day. Without further élaboration, our conclu- 
sion ig that the point urged by counsel is without any foùndation 
in the fa,cts, as shown by the record; that it cannot be sustained 
upon any substantial reason; and is not supportëd by authority. 

7. It is contended that the court erred in permitting the gov- 
ernment to ask and prove by its witness A. D. Andrus that he 
had testified at the first trial that certain entries alleged to be 
false, in the books of the bank, were in the handwriting of the 
défendant. The witness Andrus was the teller of the bank. He 
testified, generally, that he was familiar with the handwriting of 
Mr. Peters. When questioned as to who made the figures "20," 
which appeared in the bank's books, whereby à certain entry was 
changed, opposite the words, "Gold in vault," from "^OO," which 
was in the handwriting of the witness, to "20,200," he said: "I 
am not certain whose figures they are. * * * I would not 
like to state positively about it. * * * I should say they look 
very much like his [Peters'] figures." The figures in the record 
opposite, "Silver in tray," which were in the witness' handwriting, 
were "2,838.05," and were changed by placing a figure "2" in front 
thereof, so as to read "22,838.05." When asked as to whose hand- 
writing this first figure "2" was, he said : "I do not know. I think 
it resembles his [Peters'] writing. I suppose any one could make 
a figure '2' good deal like that." Another entry in the book, which 
was made by the witness, of "2,775.02," was changed by making a 
figure "3" in front, so that it would read "32,775.02." When asked 
in whose handwriting the figure "3" was, he said : "I am not cer- 
tain whose that is." And as to whether it resembled Mr. Peters' 
figures, he said: "I think it resembles it somewhat." In reply to 
similar questions concerning the figures that had been changed 
in the books, the witness said : "I think it looks very much like Mr. 
Peters' figures. » • » i think it is in the same handwriting 
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that the rest of those other figures were that I testifled to hère. 
Bésemble^ thq^e." "Q. And that is whose? A. Eesembles Mr. 
Peters' handwriting." The witness was then asked if he did not, 
at a former trial, with référence to thèse same entries and changes, 
"testify positively that those figures were in Mr. Peters' handwrit- 
ing." Thé -Witness answered: "I remember testifying that some 
figures in this bock were in his handwriting, but I don't remem- 
ber whether lî was this figure or not" Then certain entries were 
pointed out to him, and his testimony at the former trial was 
read, where hèhad positively testifled that the added figures were 
in Mr. Peters' handwriting. The witness in reply said: "Why, 
I think that is my testimony, if it was ail taken down coprectly." 
We hâve made this somewhat extended référence to the answers 
given by the witness for the purpose of showing that the question 
as'to his testimony at the former trial was not asked for the pur- 
pose of impeaching the witness, as claimed. It did not tend to 
impeâch him, for he did not at the présent trial at any time state 
that the changes were not made in the handwriting of Mr. Peters. 
It was not allowed for the purpose of refreshing the memory of 
the witness. True, this was attempted to be done, but the court 
promptly and properly said to counsel: *<You cannot refresh his 
memory of the handwriting by what he testifled to at the former 
trial. You must test his knowledge of the handwriting at the 
présent time." Again, the court said: "He can refresh his mem- 
ory ôf that handwriting :by examining the figures, or examining 
Mr. Peterp' kûown or admitted writing or figures." And the ex- 
amination of the witness then proceeded upon the lines suggested 
bt the court. The case does not, therefore, fall within the rules 
announced in Putnam v. V. S., 162 U. S. 687, 694, 16 Sup. Ct. 923, 
which relate solely to the fact that the former testimony would be 
inadmissible for the purpose of refreshing the memory of the wit- 
ness. The ' questions asked the witness were leading^ But, as 
was said in St. Clair v. U. S:, 154 U. S. 134, 150, 14 Sup. Ct. 1002, 
1008: "In such matters, much must be left to the sound discrétion 
of the trial judge, who sees the witness, and can therefore déter- 
mine; in the interest of truth and justice, whether the circumstan- 
ces justify leading questions to be propounded to a witness by the 
party producing him." 8 Enc. PI. & Prac. 86, and authorities 
there cited. 

8. The next contention on behalf of the plaintifî in error is that 
the court erred in admitting in évidence the cashbook of John B. 
Hedges, county treasurer of Pierce county. Like contentions are 
also made as to the admission of the books of J. W. McCauley, city 
treasurer, and of the books of the German-American Bank. Thèse 
alleged errors will therefore be considered together, selecting the 
one relating to the entry, "J. B. Hedges, spécial," as being the most 
favorable to the plaintifl in error, for principal discussion. 

The entries which are alleged in the indiçtment in counts from 
23 to 46, inclusive, to be false, and the reports of the same as 
made to the comptroller of the currency, which are likewise alleged 
to be false, concern three principal transactions:, (1) That a pre- 
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tended deposit was entered as having been made by the Germaa- 
American Safe-Deposit & Savings Bank with the Columbia Na- 
tional Bank, in the sum of $20,000, on July 10, 1895; (2) the other 
two transactions relate to the alleged deposits of |10,000 each in 
the name of "J. B. Hedges, spécial,'' and in the nanie of "J. W. 
McCauley, spécial"; and it was contended at the trial by the gov- 
ernment that no such deposits were in fact ever made. 

In one of the counts of the indictment it was charged that, in 
order to make a favorable showing of the condition of the bank 
on the 28th of September, 1895, in response to a call of the comp- 
troller of the currency, false entries were made, as of the 25th, 
to show that upon that date J. B. Hedges deposited -$10,000 "spé- 
cial," which was drawn ont by him on the 30th of September, 1895, 
and that on the 26th day of September, 1895, J. W. McCauley de- 
posited $10.000 "spécial," which was drawn ont by him on the 
SOth day of September, 1895. And under varions other counts the 
défendant was charged with altérations of the books to make it 
appear that $20,000 was, by such deposits, added to the sum total 
of the cash on hand in the bank. J. B. Hedges, with référence to 
thèse matters, was called as a witness on the part of the govern- 
ment, and, among other things, testifled as foUows: 

"I was living in Tacoma on September 25, 1895. I kuew o£ the existence 
of tlie Columbia National Banlv. I don't remember whether on the 25th day 
of September, 1895, I made a deposit in the Columbia National Bank, 'J. B. 
Hedges, spécial,' $10,000, or not. I had no such amount of my own Personal 
money on deposit. I hâve made a number of deposits such as 'J. B. Hedges, 
spécial,' but I don't know whether I made a deposit on that date or not. 
I don't remember how it would be marked. I did hâve money entered to the 
account of 'J. B. Hedges, spécial.' I do not remember the dates nor the time. 

* * * In making deposits of that kind, I would reeeive a deposit slip, which 
I would take away with me, and hold it until I got ready for the money, and 
go and get the money, and then 1 would give the deposit slip to the ofïicers 
of the bank, and they would give me the money. » * * i always returned 
the slip and took the money. * ♦ * When I took $10,000, if I ever did, to 
any bank, during the fall of 1895. it was public funds,~state, county, and 
différent funds going to make up that amount. When I took an amount like 
that from the public repositories. I would go and put it in my own name, 
•spécial,' I kept no record at ail of it in my office. No record was necessary. 

* * * If the records of the bank would show that there never had been. 
or pretended to be, more than one deposit in my name marked, '.J. B. Hedges, 
•spécial.' that would not refresh my memory, or aid me to say that I never 
had made any, or, if at ail, more than one; it would hâve no weight with me." 

After giviïig this testimony, his cashbook as county treasurer was 
produced; and after he had testifled that he believed the book to be 
correct, and that he had had gênerai supervision of it and checked it 
up, and had therein kept the transactions of his office, he was allowed, 
over the objection of the plaintifl in error, to testify as to the entries 
of his bocks on September 24th to September 30th, inclusive, and 
from this évidence it did not appear that any sum of $10,000 had been 
entered upon his books, either as deposited in the bank, or as drawn 
from the cash on hand, or as restored to the cash on hand. After 
some testimony concerning said entries, the witness adhered to his 
former testimony in regard to having made a deposit about that 
time, and again stated that, if such deposit was made, his testimony 
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conGerniflg the same would not in any way be affected by the fact 
tbat; no, entries théreof had been made in bis book. ':' 

The tèstimony of Mr. Hedges, county treasurer, and of Mr. Mc- 
Cauley, city treasurer, wbich is in many respects similar in its gên- 
erai characterj exhibits upon its face, tp use a mild term, a most re- 
markablé and extraordinary transacti()ri on the part of thèse offi- 
ciais, intrusted, as they were, with public funds. Neither of thèse 
witnesses( testifled positively about faking the sum of 110,000 to the 
Columbià National Bank, or to Mr. Peters, the cashier, and receiving 
a deposit slip therefor at the date inéntioned. They say they do not 
remember; might hâve donc so, Both wère unwilling to swear pos- 
itively eitiiér that they did or did not make such a deposit at the time 
mentioned, McCauley testifled: 

"To save my llfe, l couldn't tell you whether I made a deposit of $10,000 or 
not. I would not say that I did not. * * * j made deposits, and took 
a deposit slip made ont by the cashier and delivered to ine. * * * I hâve 
a falnt recollection that I did make one or more deposits in the Columl)ia 
National Bank; '. and received a deposit slip on which the word 'spécial' was 
written, but I would not testify positively. * * * i hâve had a good deal 
of trouble in the last two years, * * * and my memory has been some- 
what weakened.'' 

From such statementB it is apparent that the United States attor- 
ney T^as surprised at the gênerai trend of the tèstimony of his own wit- 
nesses, and sought, in various ways, to bring out ail the facts regarding 
this matter. The books were not offered as substantive évidence 
against the plaintiS in error, but were introduced and allowed for the 
purpose of showing what the witness did or did not do with référ- 
ence toithis money; what accounta thereof he kept, or what entries 
he made, if any. Courts are vested with much discrétion in the ad- 
mission of tèstimony, under sueh circumstances. The books were 
admissible in order to inform the jury as to ail the facts, so that they 
might judge, from ail the circumstances and eurroundings, of the 
probabilities or improbabilities, and reasonableness or unreasonable- 
ness, of the statements made by the witness that he might hâve made 
such a "spécial deposit," although he could not positively swear that 
he did. The government had the right to hâve the witness explain 
ail the facts, so that the jury could, from the whole story, ascertain 
the truth. The object, end, and aim of ail jury trials is to ascertain 
the truth; and, if the jury has the right (which is unquestioned) to 
take into considération the witness' manner on the witness stand, — 
his hésitation and refusai to make any positive statement, for want 
of recollection,^ — we see no substantial reason why they might not 
consider that the books kept under his supervision, and of which he 
testifled he believed to be correct, might not also be considered, in 
order to enable them to détermine the truth. Was it reasonable to 
believç,, from ail the tèstimony, that Hedges did make a spécial 
deposit of, and took a deposit slip for, |10,000 on the date mentioned, 
without making any note thereof on his owh books, which would nat- 
urally be supposed to speak the truth, and show where the money 
of the county could be found, if it had been taken away and depoe- 
ited in a bank or elsewhere? Ôf course, the witness had the right 
to explain why no entry was made upon his books; and the jury had 
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the right to consider whether the explanation, as given by him, was 
or was not reasonable and satisfactory. The rule against impeaching 
one's own witness bas never been extended so as to preclude cuunsel 
from eliciting ail the facts from the witness, even though some of 
the facts thus drawn out might appear to be inconsistent with some 
other portions of his testimony. There is a clear distinction as to the 
principles of law which prohibit a party from impeaching Ms own 
witness and the right of a party to show an inconsistency in some 
portions of his testimony. In Hickory v. U. S., 151 U. S. 303, 309, 
14 Sup. et. 334, 336, the court said: "The party so surprised may also 
show the facts to be otherwise than as stated, although this inciden- 
tally tends to discrédit the witness." See, also, 1 Greenl. Ev. §§ 443, 
444; 1 Thomp. Trials, § 515; 29 Am. & Eng. Enc. Law, 812, and au- 
thorities there cited. 

9. Finally, it is claimed that the court erred in the instructions 
given to the jury. On this point numerous objections are urged and 
argued at great length by counsel. It would serve no useful purpose 
to notice thèse points seriatim or to discuss the same in extenso. 
As before stated, the contention of the gôvernment, from the begin- 
ning to the end of the triai, was that the amounts represented by the 
entries alleged to be false had never been deposited in the bank. 
The weight of the évidence sustains this contention. The teller, book- 
keeper, clerks, and other employés of the bank, whose spécial dutiea 
required them, either to handle the money or make an entry thereof 
in the booke, testified il was not there. They did not see it. The 
accustomed places where the ordinary deposits were kept did not show 
any such amounts at the time indicated by the entries in the books of 
the bank which are alleged to be false. The plaintiiî in error, how- 
ever, testified that it was there, and he had the right to hâve instruc- 
tions given covering that theory of the case. 

Peters, after denying that he personally made any of the entries 
in the book which are alleged to be false, testified as foUows: 

"I hâve no recollection of this deposit of twenty thousand dollars that ap- 
pears to hâve been made by the German- American Bank In the Columbia Na- 
tional Banlî on July 10, 1895. I hâve not now the least recollection , about 
that transaction. * * * when I made the reports, I believed them to be 
true, and I stlU believe It.; I did not direct any of those entries to be made 
by any one, with référence to this twenty thousand dollars deposit by the 
German-American Bank." 

Referring to the account of "J. B. Hedges, spécial," under date of 
September 25, 1895, he said: 

"That deposit of $10,000 was actually made by Mr. Hedges. He. made it 
on the date it is shown there,— the 25 th. I recoUect the clrcumstances under . 
which that deposit was made. I remember that about that time, or a few 
days before- * • * i went up to Mr. Hedges' office, and had a talk with 
him about the gênerai affiairs of the bank, and we had considérable of a con- 
versation regarding the business of the bank, partieularly with référence to 
getting addltlonal money for the bank. * • * At that time I suggested 
that If It was convenient for him that I would like to bave him make an ad- 
dltlonal deposit, anywhere In the neighborhood of ten thousand dollars. He 
afterwards made this deposit. It was late In the aftemoon. He made it In 
gold coin. I gave him a deposit slip as évidence that the deposit had been 
made. * * * When he brought it down to the bank, he told me that he 
might want it in a few days again, and he did not want us to use it unleas It 
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beoame necessaty for us to do so. I told him' that I did not thfok that /we 
would require it, and that I would not use 1t unless it did becomo necessary. 
^^ * .^ I putlt In the safe of tbe bank. I don't think I could remembur 
■ whereabouts . in the safe. * * * i afterwards paid that money ont to Mr. 
Hedges, somewhere about a week afterwards,—! think the end of the month." 

With référence to the account of "J. W. McCauley, spécial," he 
said: 

"I did not make any of the entries of that transaction. I know that Mr. 
MeCauley made the deposit represented by that entry. He made it with me. 
Refreshlng my recollection from the book, I would say that he made it on the 
2èth of September. I had a similar talk with him as that I had with Mr. 
Hedges -vitith référence to the bank, and what we were doing. and it was in 
response to that conversation that he subsequentiy made the deposit. I gave 
him. the slip to évidence the deposit, the same as I had given Mr. Hedges. 
He made the deposit in gold coin. I suppose he brought it in a gold-coin 
sack. • * * I suppose it was about the same as stated on the book, 
'J. W. McCauley, spécial.' When it was fresh in my memory, I did cause 
entries of those accounts to be made. I put the money that I got from Mr. 
McCauley. in the safe. I don't hâve any partieular recollection as to where- 
abouts in the eafe I put it. I présume it was in the same form as when I 
recel ved it I afterwards paid it to him àgain. * * ♦ i returned to both 
of thèse gentlemen, Hedges and McCauley, the same sacks and the same 
money. • * * i jid not use any of thèse moneys in the business of the 
bank. I dldn't make any of the entries upon the books with référence to 
either of thèse transactions. I instructed Mr. Young to make the slips and 
enter them upon the books. I do not rememlber the date. I think it was a 
day or two after we reeeived it. * * * I didn't give him this direction 
until 2 pr 3 days later. I can't tell you why I did not make it out that night; 
I just didn't. I didn't think to make it out at that time. I put the money in 
the safe. I didn't hide it. It was not necessary to hide it. I could not 
tell you what amount of money the bank hàd on hand before I got that 
twenty thousand dollars. * * ♦ I mean to say that with that bank in 
that condition I might bave in the safe twenty thousand dollars or ten thou- 
sand dollars from the night of the 25th, and ten thousand dollars from the 
night of the 26th, and not think to tell the bookkeepers, and not enter it in 
my books, until two or three days afterwards, and then hâve the book entries 
made. Those entries were not made for the purpose of having the bank show 
a larger amount of money than it had, nor for the purpose of making thèse re- 
ports to the comptroller of the curreney. I probably showed the twenty thou- 
sand dollars that was in the safe to McCauley and Hedges. I did not sbow 
it to any one else." 

The charge of the court with référence to thèse transactions is 
substantiaHy the same. We copy but one, which is as follows: 

"Concerning the Hedges transaction, there is testimony to the effect that 
that partieular sum of ten thousand dollars was lef t with the bank by J. B. 
Hedges, for which he reeeived a deposit slip in his name, marked 'spécial,' 
but with the understanding between him and the défendant that, if the bank 
should need to use the money, it might do so. You are to détermine from the 
évidence whàt was the nature of the use that was so permitted to be made; 
and if the évidence convlnces you, beyond a reasonable doubt, that the use 
so permitted, and as understood by the défendant, was to make a showing 
of said money, if necessary, to any bank examiner or offlcer of the govern- 
ment, as if the same were money bèlonging to the funds of the bank, then 
you are instructed that the entry of sa:id money upon the books of the bank, 
as appears ifi the évidence in this case, was a false entry'; but if you flnd 
that the use s6 permitted was that the money was to be considered a loan 
to the bank, or thàt it might be considered a loan to the bank, or that it should 
De mingled with the funds of the bank, as an ordinary deposit, subject to with- 
drawal by çheck, in the ordinary course of business, the entry of such item 
on the books would be lawful and proper." 
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The jury could not hâve been misled, as counsel claim, by the 
use of the words, "a loan to the bank," to be "mingled with its 
funds," as an "ordinary deposit." Thèse words were used to illus- 
trate the point that, if the money was left with the bank to be 
used by it in its legitimate banking business, "the entry of such 
item on the books would be lawful and proper." This portion of 
the charge was certainly as favorable to the plaintiff in error as 
the law or the évidence would warrant. It was the character of 
the transaction, not the name given to it, that determined its true 
nature; and the jury were to décide, from ail the facts, whether 
the acts of the cashier, in making, or causing to be made, the 
entries in the books of the bank, in relation thereto, were "honest" 
or "criminal." 

It is argued by counsel that the court erred in giving certain 
instructions, one inconsistent with the other, in relation to the 
question of intent. It is true that this question was i-eferred to 
in différent portions of the charge. The court seems to hâve 
taken extra pains to inform the jury as to the law upon that sub- 
ject; but in so doing there was no uncertainty or inoonsistency. 
The intent of the défendant, as chargea in the indictment, must, 
of course, be proven, either by direct, positive, or independent évi- 
dence, or by such facts and circumstances as would enable the 
jury to draw the inference of guilt, as they legitimately are allowed 
to draw other inferences, from any of the facts in évidence which 
to their minds fairly prove its existence. The évidence in this 
case was, notwithstanding the lack of memory upon the part of 
some of the witnesses for the government, so clear as to leave 
no reasonable doubt in the minds of the jury as to the inferences 
and presumptions which naturally flowed from it, viz. that the 
offense as charged, in making the false entry on the books of the 
Dank, was committed by the plaintiff in error herein with intent 
to deceive the bank examiner, and that the false reports made 
by him were made with the intent to deceive the comptroUer of the 
currency. The charge of the court fairly, in language to which no 
possible exception could be taken, submitted this question to the jury. 
The court also properly charged the jury that "every one is presumed 
to intend the necessary conséquence of his own deliberate act, and if 
you believe from the évidence that the entries described in the indict- 
ment were false, and that the défendant made, or caused them to 
be made, and that the necessary resuit of such entries was to de- 
ceive the examiner by the entries in the books, then the défendant 
is guilty as charged under that count." Is it not reasonable to 
présume that a cashier of a bank who wrongfully makes or causes 
such entries to be made intends the legitimate conséquences of his 
unlawful act? Is it not manifest from the entire charge that the 
jury could not hâve been misled by the language used in another 
part of the charge, that "any and every false entry upon the books 
used in the transaction of its carrent business is calculated either 
to mislead its offlcers or work injury to the bank"? This was but 
a gênerai statement. Another portion of the charge was so defi- 
94 F.— 10 
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nite and direct tbat the jury çould not possibly hâve been misled. 
Among other things, the court said: 

"The counts charging the défendant with making false entries in the books 
of the bank allège that such entrie? were made, or caused to be madç, by the 
défendant, with the spécifie intefat on the part of the défendant to deceive 
any agent who might thereafter be appolnted by the comptroUer of the cur- 
renoy to examine the aff airs of said association or bank. The offense chargea 
is a statutory ohe, and the spécifie Intent alleged in the Indictmeut Is a sub- 
stantive or essential part, and one of the ingrédients of such offense; and 
before you can conviet the défendant on any of such counts you must find 
as a fact, beyond any reasonable doubt, that he not only did the acts charged, 
but that he did them with the spécifie intent on his part to deceiTe any agent 
who might thereafter be appointed by the comptroller of the currency to 
examine the affairs of the bank. It will not justify a conviction for you to 
find from the évidence, if you should be so in'clined, that he did the acts 
charged with some other intent, no matter how wrongful it might be." 

The instructions given in the following cases support the charge 
of the court, and also the gênerai views we hâve expressed in 
regard thereto. U. S. v. Harper, 33 Fed. 471, 481; Û. S. v. Means, 
42 Fed. 599; U. S. v. Allis, 73 Fed. 165, 171. Thè charge must 
be read and considered in its entirety; and, so read and consid 
eredj it is manifest that the jury could not possibly hâve been mis- 
led in regard thereto. 

It is argued that the court erred in not giving a cprrect définition 
of a "spécial deposit." The fact^ of this case did 'UOt çall for any légal 
définition of a "spécial deposit," as that term is understood in legiti- 
mate banking business. The transactions, if they occvirred as testi- 
fied tQ by Peters, c^nnot, from any légal standpoint, be classed as 
legitimate. The intent with which an act is done i^ ôften more clearly 
and couclusively shown by the act itself than by any wouds or explana- 
tion of theactor. It is no, défense to a wropgful act, knowingly and 
intentionally committed, that it w^s done with an innocent intent. It 
is often the case that the actions of men speak theiç intentions more 
clearly and truthfully than do th^ir words. It is aipparent, from the 
testimony, thçit the "deposit slips" were not givi^nor received for the 
purpose of making an entry otf any legitimate business of the bank. 
They were not, according to the évidence pf Hedges, McCauley, and 
Weisbaugh, tobe entered in.the bqoks of the county f reasurer or city 
treasureror the German^Àmerjcan Bank. , Thè irregular and extraor- 
dinajy method Gif conduçting the; business was fesprtedto, if at ail, for 
the purpose of coveriug up 3, ;tpansactipn that wiojjild not bear the light 
of day, and cannot be recognized, by any court, as legitimate. The 
money did not belong to the, bank,, and, if left there to be used in the 
manner testifled to by the witupsses, could pot, in any légal sensé, be 
designated as the money of the bank, whether caljed a "loan" or a "spé- 
cial deposit." The entry on the..bank's books was evidently designed 
amd intended to deceive the bank examiner, and was, to ail intents and 
purposes, under the most ifavorable light in which the transactions 
can be viewed, a "false entry," within the me^ning,of thèse words. as 
used in the statu te, and any report to the comptroller of the currency 
based, upon such transactions would be a "false report." ; 

Without furtber discussion, our conclusion ig that the plaintifE in 
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error lias had a fair and impartial trial; tliat lie has been properly 
convicted upon the testimony; and that after a careful, patient, and 
exhaustive considération of ail the points made by counsel, whether 
herein specifically mentioned or not, we find no error in law in the ad- 
mission of the évidence, or in the charge or rulings of the court, that 
calls for, or would justify, a reversai of the case. The judgment of the 
circuit court is affirmed. 



UNITED STATES v. NIEMEYER et al. 
(Bisti-ict Court, E. D. Arkansas. April 27, 1899.) 

1. PUBMO LaNDS— CCTTING OF TiMBER— RiGHTS OF HOMESTEADER. 

A homesteader, before he has become entitJed to a patent to the land, 
iB not authorized to sell timber therefrom for the purpose of obtainlng 
money with which to hire Improvements made which the law contem- 
plâtes he shall make himself. He has no right to sell timber for any pur- 
pose f rom any part of the land except such as he intends in good f aith 
to put into immédiate cultivatlon; and a use of the land for grazing pur- 
poses, without plowing it up, is not cultivation, as meant by the law. 

3. Samb— Criminal Liability fok Odtttng Timber— Intest. 

If a person cuts and removes timber from lands whieh he knows to 
belong to the United States, and to be oecupied under a homestead claim, 
under a purehase or license from the homesteader, and knowing also that 
the land from which it Is taken is not to be put into immédiate cultiva- 
tion, he is presumed to hâve intended to take the timber unlawfully, and 
is subject to prosecution therefor. 

This was a prosecution by the United States of A. J. Niemeyer and 
Charles Niemeyer for unlawfully cutting and removing, or causing 
to be eut and removed, timber from public lands of the United States. 

The défendants were, respectively, président and gênerai manager of the 
Saginaw Lumber Company, located near Malvem, Ark. They justifled the 
taking of the timber under purchases from homesteaders occupying the Iwids 
from which it was eut. The government attacked the good faith both of 
the homesteaders and the défendants, claiming that the homestead entries 
were made for the purpose of enabling the défendants to obtain the valuable 
timber from the lands. There was évidence that three of the homestead 
entrymen were employés of the lumber eompany, and that the fourth made 
hls entry at the instance of the défendants. There was also évidence that 
none of the lands had been put in cultivation, or cleared for cultivation. 

Jacob Trieber, U. S. Atty. 
L. A. Byrne, for défendants. 

WILLIAMS, District Judge (orally charging jury). This is a trial for 
the offense of cutting, or causing to be eut, and hauling away, or caus- 
ing to be hauled away, timber from the lands of the government. The 
défense is that the lands were homesteads, and that the timber was 
disposed of by the homesteaders to the parties who are charged witli 
unlawfully having it eut. The case is ont of the ordinary run of 
cases of this kind. It may not require any more considération at 
your hands, however, because the testimony is plain, and the law at 
last is simple. The court will endeavor to make the law plain to 
you which is to govern you in making up your verdict in this case. 
The homestead laws of the United States are exceedingly munificent 
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laws, and were intended for the beneflt of the citizens of the United 
States, for the bettering of their condition, and consequently the 
making of better citizens of them. Thèse làws were passed af ter ma- 
ture délibération by congress, and âfter one or two ineffectuai at- 
tempts to pass them. They were passed in the light of other land 
laws, and of the condition of the citizens who had availedi themeelves 
of the other laws. Beforè the homestead laws, there were pré- 
emption laws, and any one could go upon any unoccupied lands of 
the United States that were not in the market, and, by pre-empting, 
as it was called, get the flrst right to bid upon the lands or buy them 
whenever they came into the market. The congress of the United 
States, as I hâve told you, after that passed the homestead laws, which 
permit and encourage evéry citizen of the United States, or any one 
who has declared his intention to become a citizen, who in good faith — 
and that is always an important part of it — who in good faith intends 
to make a home for himself and his family, to go upon any 160 acres 
of vacant lands belonging to the government, and live upon it, culti- 
vate it, and, after he has lived upon it continuously for five years, he 
may hâve a patent to it, which gives him the land in fee simple. The 
congress of the United States, or the government of the United States, 
as I may say, having passed a law of this kind giving to the citizen the 
land, certainly has a right to prescribe how he shall occupy it until 
his five years of continuons résidence has given him the title. It has 
by law and by the décisions of the highest courts prescribed rules and 
régulations to govern his conduct while in this occupancy for the flve 
years. Upon going upon the land after first getting his proper papers 
from the local land offices, he may use timber growing upon that land 
for the purpose of building a house upon it, and outhouses that 
are necessary. He may use timber for making rails to fence in the 
land, in order to put it into cultivation, and he may use enough for his 
flrewood. The law goes further than that in its munificence, accord- 
ing to the décisions of the courts of the United States, and says that 
where the man in good faith has taken up a homestead, and is in good 
faith clearing up a part of it to put it into immédiate cultivation, if 
there is more timber upon that pièce of ground than has been neces- 
sary for the building of his house, his outhouses, his fences, and his 
flrewood, the law does not say that he must burn it, but he may sell 
it; not off of the entire tract of land, but from the pièce of land that 
he is going to put into immédiate cultivation. It is immédiate culti- 
vation, not two years or three years thence, but immédiate cultivation ; 
the suprême court using a very apt phrase by eaying, "Upon the 
ground where the plow is to follow the ax." Not only may he sell 
the timber from that pièce of ground, but he may excliange it for 
lumber; that is, the timber from the pièce of ground he is putting into 
cultivation. 

Now, much of the testimony in this case is to the effect that the so- 
called "homesteader" sold the timber for 50 cents a thousand, took 
lumber in exchange, and paid for the hire of the carpenters who 
put up the house, and paid for digging wells, and ail that sort of 
thing. The law does not authorize that. I said to you before that 
congress passed this law having in considération the customs and 
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conditions of tlie men whio had taken up pre-emption claims upon tlie 
vacant lands of the United States. It did not contemplate, and this 
law does not authorize, a man to take up a homestead, and sit down 
upon it, and do nothing, sell the timber off of it, Itire men to put up a 
house, hire men to malce the rails, hire men to eut the firewood that 
he burns, hire men to do everything that is done about the place, and 
pay for it with the timber on the place. The homesteader is expected 
to do something himself. The government gives him the timber to 
build his house, make his rails, and to keep himfielf comfortable in 
cold weather by the firewood that he cuts himself, or that he does him- 
self; not that he hires this one and that one to do by giving them 
other timber from the lands to pay for thèse things being done. 
It is a question of good faith between the homesteader and the govern- 
ment. That question is at the very beginning of it. If you flnd that 
thèse men went upon the land without any intention of making it a 
ihomestead, or of making a homestead out of it, and if you flnd that 
•the cireumstances shown by the proof and by their conduct at the 
time and after that time shovi' that they did not intend to make a 
homestead of it, then they had no right to do anything upon the land 
whatever. Every stick of timber that they would eut would be a 
violation of the law. It is a question of going upon the homestead in 
good faith, to make a home of it. On the other hând, if you flnd they 
did intetid to make a home of it, then they could eut the timber and 
use it to the extent that I hâve told you, and no other. If they could 
not eut it themselves, they could not authorize any one else to do it; 
and any one elee who does it under any supposed authority from the 
homesteader violâtes the law, and is amenable to the law. 

Much has been said about the question of intent in this case. There 
must be an intention, of course, to violate the law and deprive the gov- 
ernment of this timber; but the court calls your attention to the fact 
that. ail persons are presumed to intend the natural resuit of their 
acts. And if you flnd that thèse défendants, or any one of them, 
knew the condition of thèse lands, that they were recently home- 
steaded, and that the timber they obtained permission to eut was eut 
off of lands not put in cultivation, not going to be put in cultivation, 
from the very nature of things, the law says that they intended to 
take it unlawfully. The défendants are entitled to the beneflt of ail 
reasonable doubt that may arise upon the whole testimony in the case 
to the extent that, after hearing ail the évidence and weighing it, 
you are satisfled beyond a reasonable doubt that they are guilty, it 
is your duty to say so; but, if you still hâve a reasonable doubt of their 
guilt. it is your duty to acquit. If, after weighing ail the évidence, 
you are satisfled beyond a reasonable doubt — hâve an abiding con- 
viction — that they are guilty, it is equally 3-our duty to say that they 
ar-e guilty. And when I say a reasonable doubt, gentlemen, I mean 
a doubt arising upon the testimony, not from something outside. 
I do not mean any far-fetched, illogical, supposititious doubt, but 
a reasonable doubt; such a doubt as would prevent you from acting 
in the most important affairs of your lives. This is the kind of a 
doubt to which the défendants are entitled to the beneflt of . You are 
the sole judges of the testimony, giving it such weight as you think 
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it is entitled^to. You are not aûthoriz'ed to Giscard the testîmpny' of 
any wltness iUdless you sise some, rpason for, d'oing so. If ttiere be a 
conâîct of téstimony, it is for you to say wliicii ife true and wMcli is 
false. In arriving at a conclusion as to thé crMibility or reliability 
of witnesses, you may take into considération fte Knowledge they 
hâve of the matters about which they testify, and ahy, interest they 
may hâve in the réfeiilt of your verdict. Thère has been téstimony 
introduced in régaM to some other homestéad. The court has per- 
mitted that simply to show the intêht, if it showed'any. But you are 
concémed only aboUt the timbér taken froin thèse four homeeteads, 
nône other. If you flnd the déféniiàuts guilty, I understand that the 
value of the timber is not a deba,table question. It is admitted that 
so raany thousand f eet of timber weré taken f rom thèse homesteads, 
at 50 cents per thouSand. But it is at last f or you to say how much 
it was. . You are the judgee of that, al^ô, from the téstimony in thé 
case. 

The court calls your attention agajn to the question of theland being 
put in cultivation. , Cultivation ineans cultivation. , Making a stock 
faim or stock range of land is not putting it into cultivation. Fitting 
it for gra.zing, cutting the trees for the purpose of putting it in condi- 
tion for grazing purposfes, is not putting it in cultivation. That is 
not what the law contemplâtes when it says cultivation, It means 
plowihg and preparing it for crôps, or the raising of something that 
grows from the ground, besides gras^. ' You are to takè this case, 
gentlemen, and décide it according to the évidence that has been ad- 
duced hère by the witnesses, weighing ail the circumetances, weighing 
ail the évidence, and taking the làw as now given you by the court. 
You will décide it without préjudice or passion, fairly and in accord- 
ance With the law and the évidence. If you flnd both the défend- 
ants guilty, you will sa-y so. If you flnd one not guilty and the 
other guilty, you will say eo. If you flnd both not guilty, you 
will say so by your verdict. You will retire, and consider your ver- 
dict. 

There was a verdict of guilty. 



KROPPF et al. V. Î-URST et al. 
(Circuit Court, D. New Jersey. May 15, 1899.) 

1. Unfaik Compétition — Right to Injunction — Similabitt in Drbssing of 

GOODS. 

Whether the manner in which a défendant dresses his goods for the 
market renders thèm so similar in appearanee to those of complainant 
as to deceiTé Intendlng purchasers, and warrant a court in interfering 
by injunctlon to prevent unfair compétition, Is a question to be decided 
on the circumstances in each case. 

2. Same— Toilbt Soaps— Comparison op Babs. 

Défendants were selling in the market a toilet soap put up in bars 
similar in size and shape to those of' complalnants' soap, but différent in 
col or. The bars of both kinds of soap had upon one face the words "a 
base de Glycérine," but on the reverse face of complainauts' was the 
uame "La Pai-isienne," while on défendants' was the name "Rose de 
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France." Eeld, that in view of the distinctiTe names of the two articles, 
which would seem more lilcely to guide pureiiasers tlian ttie size and sliape 
of tlie bars, and ia tlie absence of proof tliat any one liad actually beeu 
deceired, a court was not justified in granting a prelimlnary injunction 
against défendants. 

This is a suit in equityto enjoin alleged unfair compétition in trade. 
Heard on motion for preliminarj injunction. 

Walter D. Edmondis, for the motion. 
Esek Cowen, opposed. 

KIEKPATEICK, District Judge. The bill of complaint in this 
cause allèges that the complainants hâve for many years been en- 
gaged in the successful manufacture and sale of a glycérine soap, 
which they hâve distinguished from other glycérine soaps on the 
market by the arbitrary désignation of "La Parisienne," stamped on 
oneside thereof, and the terms "a base de Glycérine" upon the other; 
that the said marks were combined vi'ith cakes of soap of an elongated 
bar shape, being parallelopipeds 5| inches long, 1| inches wide, and 1-^ 
inches thick, divided equally in the middle by an indented Une. The 
bill charges that the défendants are selling a soap similar in shape, 
size, and color, bearing on one side of the major faces thereof the term 
"a base de Grlycerine" and upon the other the désignation "Eose de 
France." The charge is that by the sale thereof the défendants un- 
fairly compete in trade with the complainants, deceive intending pur- 
chasers, and induce them to buy an inferior article manufactured by 
other parties as the soap of the complainants. The prayer of the 
bill is for an injunction restraining the défendants from selling any 
glycérine soap of the said parallelopiped sbaped bar, in connection 
with the markings adopted by the complainants, or any colorable imita- 
tion thereof, not manufactured by the complainants. It is not con- 
tended that the complainants hâve any trade-mark rights either in the 
shape of the bar, or in the name, or in the marks, or in the color which 
they hâve adopted to designate their soap. Relief is sought solely 
upon the ground that the complainants having been the flrst to ap- 
propriate this combination of distinctive marks, and having acquired 
an extensive trade in the article so designated, they are entitled to 
be protected against those who imitate them for the purpose of un- 
fairly inducing the public to purchase goods inferior in quality under 
the belief- that they are the same which they haye been accustomed to 
get from the complainants. Such contention seems to me to come 
within the rule laid down in Ckiats v. ïhread Ck)., 149 U. S. 562, 13 
Sup. et. 966, where the court said, "The défendants hâve no right to 
dress their goods up in such manner as to deceive intending purchas- 
ers, and induce them to believe that they are buying those of plaintifE." 
Recognizing the principle, I am of the opinion that the similarity which 
will warrant the interférence of the court must be detennined by the 
circumstances of each case. An inspection of the exhibits produced 
hère shows the soap sûld by the défendants to be like that of the 
complainants in size and shape, and that it bears the mark "a base 
de Glycérine." It, however, differs in color, and has for a distinctive 
name "Rose de France," instead of "La Parisienne." It would seem 
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that, to tlie tradé aiid intending plirchasèrs, the distiijguisliing mark 
of complainants' soàp would lie rather thé distinctive najtne, tlian tlie 
size, color, or shape. It would be impossible to confound "Kose de 
France" with "La Parisienne," tbough, as was suggested on the 
argument, "La Parisienne" might also become "Rose de France." It 
bas not been made to appear that aùy one bas in fact been deceived 
or indnced by similarity to buy thé soap sold by défendants for that 
of the complainants. The testimony of Goldman does not go so far. 
He asked for La Parisienne soap. The salesworaan inquired if it 
were glycérine soap, and, upon receiving an affirmative reply, pro- 
ducedjabar of glycérine soap, saying: 

"This Is the same as La Parisienne, but It bas .'Eose de France* on it. 
Sometimes tliey put tliose words on it, and sometimes : 'La Parisienne' ; but 
it is tlie same soap, made by tlie same firm. Will it do?" 

Goldman answered "Yes," and took away the soap. to be marked an 
exhibit in the cause. It does not appear that Goldman was deceived. 
He does not eay that he was induced to buy défendants' soap because 
it was like that of complainants in name, shape, size, or color, or any 
other similarity. So far as his déposition is any guide to his motive, 
the purchase was made in despite of the différence of name to which 
his attention was epecifically directed, and solely upon the unauthor- 
ized représentation of a salesworaan, anxious to make sale to a cus- 
tomer, that the Eose de France and La Parisienne were manufactured 
by the same flrm. This assertion might hâve been made with regard 
to any glycérine soap haviug not only a totally diseirailar name, but 
in every respect of fortn, color, and size diiïering from that of com- 
plainants. The facts présentée in this case do not furnish a sufflcient 
foundation upon which to base a right to a preliminary injunction re- 
straining défendants from making sale of soap such as is described, 
upon the ground of deceit, or that by so doing they unfairly compete 
in trade with the complainants. The motion will be denied. 



COLLIERY ENGINEER CO. v. TJNITED COBRESPONDENCB SCHOOLS 

CO. et al. 

(Circuit Court, S. D. New York. April 4, 1899.) 

1. Copyright — Inpuingbmbnï— Liïerary Production ov Empi.otk. 

The literary product of a salaried employé, the resuit of compilations 
made In the course of his enaployment, becomes the property of the 
employer, who may copyright it, and when so eopyrighted the employé 
bas no. more right than a stranger to copy or reproduce it; but he is not 
debarred from making a new compilation from the same original sources, 
nor. In so dolng, from making use of the expérience and information 
galned in his employment. 

2. 8amk— Suit .?or Piracy— Preliminary Injunction. 

A preliminary injunction will not bè granted on ex parte affldavits in a 
suit for the piraej' of a copyright publication, where the fact of piracy 
is not clear, but the question will be left for détermination on a fuU hear- 
ing. ■ 

Suit for infringement of copyright. On motion for preliminary in- 
junction. 
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Livingston Gifford and George H. Pettit, for the luotioa. 

LACOMBE, Circuit Judge. The great bulk of the papers flled on 
this motion and the difficulties inhérent in the nature of the questions 
involved hâve delayed this décision, greatly to the court's regret, far 
beyond the time originally intended. It is manifest that the varions 
pamphlets declared upon are proper subjects of copyright. It seems 
equally clear that, under his contra et, which made it Ewald's duty 
while a salaried employé of complainant, inter alia, to compile, pré- 
pare, and revise the instruction and question papers. the litorary 
product of such work became the property of the complainant, which 
it was entitled to copyright, and which, when copyrighted, Ewald 
would hâve no more right than any stranger to copy or reproduce. 
There is a strong equity in favor of complainant, arising out of the 
fact that défendants' circular of information opens witli statements 
evidently calculated to induce a belief that their school is the same 
as, or else a suceessor of, the complainant's. The motion, however, 
must be decided, not upon collatéral equities, but according to the 
principles of the law of copyright. The fundamental question is one 
of fact, viz. are défendants' pamphlets compilations borrowed to a 
subetantial extent from complainant's copyrighted compilations, or 
are they independent compilations from the original sources? In 
view of the afifldavit of Mrs. Gross, the direct évidence of piracy given 
by Roden should not be accepted as conclusive upon preliminary mo- 
tion. The judge who hears the cause at final hearing will bave the 
beneflt of cross-examination of both witnesses, and can décide whose 
is the more truthful statement. There are undoubtedly very many 
closely parallel passages. If the flrst work w-ere original, it would be 
entirely clear that the second is a copy ; but the flrst work is itself a 
compilation, using largely the language of the original books, from 
which it is taken. Moreover, the very nature of the subject-matter 
treated of in both séries — arithmetic, algebra, geometry, trigonometry, 
etc. — is such that similarities of définition, explanation, and examples 
are not so pemuasive as they might be were the subjec^t history, 
literature, art, law, etc. Besides, it is thought that, although Ewald 
was not at liberty to reproduce sb nmch of his work as had been 
copyrighted by the employers for whom it was prepared, even by 
availing of his recolleetion of the contents of the copyrighted pam- 
phlets, he was not debarred, after his contract terminated, from 
making a new compilation, nor from using the same original sources 
of information, nor from availing of such information as to the neerls 
of students and the best methods of getting in mental toueh wirh 
them as he may hâve acquired while supcrintending complainant's 
school. And it may well be that défendants' information in that 
regard has tended largely to produce similarity of forni and arrange- 
ment without directly borrowing from the original pamphlets. As 
to the respective circulars of information, much of the similarity 
arises from the circurastance that défendants hâve closely followed 
the complainant s System of teaching, which, of course, is not, as a 
System, protected by the statute. Very much of the matter con- 
tained in the défendants' circular is found in the flrst uncopyrighted 
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édition of the c&mplainant's ; but there are nevertheless many pass- 
ages which seem to hâve been conveyed from the copyrighted édition. 
Thé answer to the question of fact upon which the case turns is net 
entirely clear. Even conceding fttll weight' to the suggestions above 
set f orth, some of the reàemblances jbetween the twô sets of publica- 
tions are strongly indicative of piràcy. But a preliminary injunc- 
tion, such as is prayéd for, would be' ï>ractically a judgment in ad- 
vance of hearing, workihg irréparable damage to défendants; and it 
is thought best to relegate the question to final hearing. ' Cross-ex- 
amination may give so çlear a conviction as to the direct évidence as 
to enable the court to weigh the circunistantial évidence more cor- 
reetly. 



DUFF MFG. CO. v. KALAMAZOO EAÏLEOAD VELOCIPEDF & CAR (X). 
(Circuit Court, W, D. Michlgan, S. D. August 3, 1898.) 

1. Patents— Preliminary Injonction. 

Where a patent has been sustained by the circuit court of appeals in an- 
otllèr circuit af ter a serions contest, tbé court will award a preliminary in- 
junction, if Infringemént is clear, and postpone to the final hearing ail 
questions relatlng to the f alidity of the patent, unless there is. new évidence 
so clear and persuasive in cbaracter as to leave no fair doubt that such 
former décision was erroneous, and would bave been différent It the new 
matter had been beforé tiie court. 

2. SaMK— JACKING APPARATUs! •,,(.. 

The Barrett patents, Nos. 455,993 and 527,102, for a jacking apparatus, 
eonstrued on motion for preliminary injunction, a.nd held valid and in- 
fringed; the former as to claims 1 and 6, and the latter as to claim 19. 

This was a suit in equity by the Duff Manuifacturing Company 
against the KalamazoO Kailroad Vélocipède &' Gâr Company for 
alleged infringement of letters patent No. 455,993, granted July 11, 
1891, and No. 527,102, granted October 9, 1894, both to Josiah Bar- 
rett, for a jacking apparatus. The claims ihv61ved are 1 and 6 of 
the earlier patent, and 19 of the later one. The cause was heai'd on a 
motion for preliminary injunction. 

Kay & Totten, for complainant. 
Howard, Koos & Howard, for défendant. 

SEVEÎBENS, District Judge. A motion is made îji this case for a 
preliminary injunction to restrain the défendant fronî manufacturing 
or selling a certain kind of lifting jacks, vvhich are alleged to be 
infringements of the patente of the complainant. It appears from 
examination that the claims in the complainant's patents hère sued 
on hâve been the subject of litigation in the fédéral courts of th(> 
Third circuit, where their validity has been sustained by the circuit 
court and the circuit court of appeals upon records nearly as full 
as the présent in respect to the défense of anticipation. Manufactur- 
ing Co. V. Forgie, B7 Fed. 748, 78 Fed. 626; Id., 26 0. C. A. 654, 81 Fed. 
865. Upon that point the question was quite elaborately considered, 
and evidently upon a bona fide record and strenuous controversy. The 
gênerai rule of comity requires this court, in such circumstances, to 
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award a preliminary injunction, if there is înfringement, and post- 
pone to the final hearing'tlie détermination of thé questions relating 
to the validity of the patent, unless there is new évidence of such 
clear and persuasive character as to leave no fair doubt that the 
former décision was erroneous in point of fact, and would bave been 
différent if the new matter had been before the court. Electric 
Mfg. Oo. V. Edison Electric Light Co., 10 C. C. A. 106, 61 Fed. 834. 
The défendant hère, for the purpose of obviating the conséquences 
of this rule, submits and relies upon the Gard patents, Nos. 116,- 
296 and 123,010, as clear anticipations of the complainant's claims. 
But, whatever considération and effect may be given to those pat- 
ents upon final hearing, I think it cannot be held that they con- 
stitute such clear and positive proof of anticipation as to meet the 
requirement of the présent occasion. I think a preliminary injunc- 
tion should issue as prayed. 



OVEKWBIGHT COUNTERBALANCE BLEVATOTÎ CO. y. IMPROVED OE- 
DER OF RED MEN'S HALL ASS'N OF SAN FRANCISCO. 

(Circuit Court of Appeals, Nlnth Circuit February 13, 1899.) 

No. 470. 

1. Patents — Pleadinc and Evidence — Anticipations. 

Tliere is no error in admitting in évidence a patent of wïiicli notice lias 
not been given, under Eev. St. § 4920, where it is introduced, not as an 
anticipation, but merely to sliow tlie prior state of the art, as bearlng 
solely upon tlie question of infringement. 

2. SaME — CONSTRUCTIOJ! OF ClAIMS— CoMBiNATIONS. 

Wlien a speclflc élément is not claimed as a device by itself, but ail tlie 
clalms are for a eombination, this is, in effect, an admission that such 
élément vras old, and Vas not invented by the patentée. 

3. SaMB— InFKINGEMENÏ of COlimNATION Cl-AIMS. 

If the invention claimed be but an improvement on a known machine, 
by a mère change of form or eombination of parts, the patentée cannot 
treat another as an infringer who bas improved the original machine by 
the use of a différent form or eombination performing the same functions. 
The inventer of the first impi-ovement cannot invoke the doctrine of équiv- 
alents to suppress ail ôther improvements whieh are not mère colorable 
évasions of the first. 

4. Same— Expert Evidence— Jury Trial. 

Where, in a jury trial, the question is as to whether an élément in dé- 
fendants machine is the mechanlcal équivalent of one of the éléments in 
the patented macliine, the mère fact that there is testlmony by experts 
that it is such an équivalent does not necessarlly requlre the submission 
of the case to the jury; for the court is not bound to accept tlie opinion 
of experts, but may draw its own conclusions from an inspection of the 
respective machines or models, and if, in its opinion, the évidence is in- 
sufficient to support a verdict for the plaintifï, it may instruct the jury 
to find for défendant. 

5. Same— Blevators. 

The Hlnkle patent. No. 257,943, for an Improvement in freight and 
passenger elevators, construed, and hdd not Intringed. 

In Error to the Circuit Court of the United States for the North- 
ern District of California. 

For opinion of circuit court, see 86 Fed. 338. 
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W, H. H. Hart, S. C. Deiison, and H. M. Van Arman, for plaintiff 
in error. 

M. A. Wheaton and I. M. Kalloch, for défendant in error. 

Before GILBEET and KOSS, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge. This is an action at law to recover 
damages for the alleged inf ringement of letters i)atent No. 237,94;i, 
issued May 16, 1882, to Pliilip Hinkle, of San Francisco, Cal., for 
''an improvement in freight and passenger elevators." The inven- 
tion claimed by Hinlcle is stated in the spécifications of the pat- 
ent, as f ollows : 

"My Invention has référence to an arrangement for re-enforcing the lifting 
power of any glveu freight or passenger elevator withoiit increasing the work- 
ing power of the englne or motor that drives it; and It consists iu the appli- 
cation of an overbalance counterweight for overbalancing the weight of the 
cage, and in the interposition between said counterweight and the cage of a 
self-actlng brake, which prevents the superlor weight of the counterbalance 
from belng transmitted to the cage and engine power when the engine and 
cage are standing at rest. Tlie self-actinç brake whlch I use is a worm wheel 
and worm, which also serves as a gearing for transmitting the power of the 
engine or motor to the cage and counterweight, ail as hereinafter more fuUy 
described." 

The principle of this double-acting machine is illustrated in the 
spécifications as follows: 

"Suppose, for instance, that the cage weighs two hundred pounds and the 
counterweight four hundred pounds, and suppose that the worm can bear with 
safety a load of two hundred pounds; I can then raise four hundred pounds 
in the cage, besides the weight of the cage Itself, and the engine will hâve 
only two hundred pounds to Uft when the cage Is raised, and the same amount 
when the cage is lowered, and the worm gears will at no time be subjected to 
a strain of more than two hundred pounds, whereâs, with a simple balance 
weight, such as has heretofore been used, no more than the weight of the 
cage could be used as a counterbalance witJp,out having it react to lift the 
cage as soon as the application of power to tlje driving shaft ceased. In this 
latter case I would be able to ralse a weight of only two hundred pounds on 
the cage. It is therefore évident that I am able, by uslng my overbalance 
counterweight, to ralse twioe the amount of weight on a certain size machine 
as heretofore, or, in other words, it enables me to do the same amount of 
work with an engine of half the capaclty as has been heretofore required. 
In case it îs desired to raise a load of more than ordinary weight, additional 
weight can be applied to the overbalance to any desired extent, within the 
hmits of strength of the rope and mechanisna." 

The claims of the patent are: 

"(1) In an elevator, the combination, with the hoisting drtim, B, of the cage, 

A, and rope, C, thereof, attached to one side of the drum, B, aud the overiial- 
ance weight, G, and rope, E, thereof, attached to the opposite side of the drum, 

B, substantially as set forth. (2) The combination, wltli the drum, B, and 
ropes, C and E, attached to the opposite sides thereof, and suspeuding the 
cage and overbalance weight, respectively, of the power shaft, J, provided 
with the worm, as described, and the worm wheel, I, mounted on the same 
shaft with B, as set forth." 

The défendant in error uses wbat is known as the "Frazer Ele- 
vator." 

The assignments of error présent two questions for the considér- 
ation of thi? court: 
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1. It is claimed that the court erred in admitting in évidence, 
against plaintifl's objection, the letters patent No. 185,276, issued 
December 12, 1876, to W. D. Andrews, for an improvement in lioist- 
ing apparatus, which, it is asserted, was claimed by the défendant 
to be in anticipation of plaintiff's patent, on the ground that no 
notice had been given to plaintiff that such patent would be of- 
fered in évidence, as required by section 4920 of the Revised Stat- 
utes. It is true that counsel for the défendant insisted that the 
Andrews patent was a "full anticipation of the plaintiff's patent." 
But it was net admitted in évidence for the purpose of proving antic- 
ipation. The facts are that upon the cross-examination of Mr. 
Boone, a witness on behalf of plaintiiï, certain questions were asked 
by defendant's counsel relative to the Andrews patent, which sim- 
ply tended to show the state of the art, viz. that in the Andrews 
patent there was a counterpoise for the purpose of balancing the 
car and its load, — in other words, that there was in the Andrews 
patent the overbalance weight, which constitutes but one of the 
éléments of the claims in plaintiff's patent. But, in any event, it is 
clear that no possible injury could hâve resulted to the plaintiff, 
even if the Andrews patent had been admitted in évidence, for the 
reason that the court did not base its instruction to the jury on the 
ground that plaintiff's patent had been anticipated. The validity 
of plaintiff's patent was not disputed. The only question consid- 
ered by the court was whether, upon the facts introduced in évi- 
dence, any infringement of plaintiff's patent was shown. When 
plaintiff closed its case the défendant moved the court to instruct 
the jury to find a verdict for the défendant "upon the ground that 
the plaintiff bas not proved any infringement," and upon the fur- 
ther ground that plaintiff had not shown any new invention cov- 
ered by the claims of its patent. The last ground of this motion 
was expressly overruled by the court, and the motion, upon the 
flrst ground, was granted. Prom the facts shown by the record, 
it is manifest that the flrst assignment of error is wholly insuffl- 
cient to justify a reversai of the case. 

2. Did the court err in instructing the jury to flnd a verdict for 
the défendant upon the ground that the plaintiff failed to prove any 
infringement of its patent? 

It was claimed by the plaintiiï in the court below that there was 
something new produced in plaintiff's patent, on account of the 
overbalance counterweight. It was there, as hère, argued that the 
only différence between the Frazer elevator, used by the défend- 
ant, and the elevator shown in plaintiff's patent, was that instead 
of the single drum, worm wheel, and worm shown in plaintiff's pat- 
ent for transmitting the power and motion from the motor to the 
cage and counterbalance ropes, the defendant's machine has sub- 
stituted a différent form of a transmitting device. The testimony 
was mainly directed to this issue, and as to whether the devices or 
éléments used by the defendant's machine were, or not, the me- 
chanical équivalents of those described in the plaintiff's patent. 
The experts introduced by the plaintiff testified generally that the 
device in the Frazer elevator, which, it is claimed, was substituted 
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for.the ^irjgle drujn, worm wheel, and wonti in plaintiff's patent, 
was, in :^eetj:themeclianical équivalent of thpge deyices, and that 
it perf6?rmed the sanie duties in, sufestantially j:lie same way. Up- 
Qn tliis, testimony jtfie plâintiff a,rgiies that the only question in the 
case was one of fact,— whetlier pr not lié , substituted élément 
of tbe conibination of the Frazer elevatof was a mechanical équiv- 
alent of the éléments shown in plaintiff's patent for perfprming the 
same duty; that, the testimony of the experts being to the effect 
that it was, itbecame the duty of the court to submit that ques- 
tion of fact to tte jury; and thaï; the court therefprë èrred in in 
structing the jury to find a verdict for the défendant. To sustain 
this proposition, counsel , cite Tucker v. Spalding, 13 Wall. 455 ; 
Keyes v. Grant, 118 U. S. 36, 6 Sup. Ct. 974; Humiston v. Wood, 124 
U. S. 12, 8 Sup. Ct. 347; Bbyer v. Belting Co., 135 U. S. 319, 10 Sup. 
Ct. 838; Coupe v. Eoyer, 155 IJ. S. 565, 15 Sup. Ct. 199. It was 
admitted by the defeiidant at the trial that there is an overweight 
counterbalance in the Frazer éleva tor, and that its office and func- 
tion are exactly the same as is shown in plaintiff's patent. It 
WQuid necessarily follow that, if the plaintiiï's patent is susceptible 
of being so construed as being f pr that device alone, then, of course, 
it Wffuld follow that an infringement was clearly proved, and the 
judgment should be reversed. But an examination of plaintiff's 
patent ^iiscloses, upon its face, the fact, beyond any possible con- 
trpvprsy, that itdoes not cover the use of an overbalance counter- 
weight a;S an ipdependent device. Both of its claims are for a 
combiniation of elenients. Thie overbalance counterweight is 
claimed as one mechanical elemient in a , combination with other 
éléments, specified in the claims; It certainly cannot coiisistently 
be claimed that Hinkle invented the overbalance counterweight. 
He was introduced as a witness, and upon his cross-examination 
said: 

"A counterbalance to counterpoise against tbe xeight of a cage has been 
used (or /years and years,— probpbly ,bef ore I was borri. AU hydraulic eleva- 
tors used them. I used them, and other eleyator buUders used tliem. They 
were used simply to counterbalance the weight of the cage." 

This resuit ordinarily follows whether there is any testimony 
upon the point or not. When a spécifie élément is not claimed as 
a device by itself, it is, in ' efifect, admitted that the particular 
élément iis old, and was not invented by the patentée. In 3 Rob. 
Pat. § 923, it is said: 

"A patent claiming a conibination only does not protect the éléments of 
which it is cbmposed. If thèse are old, they are already the property of the 
public. If they are new inventions of tlie patentée, liis. f ailu're to clalm them 
is a concession, so far as this patent is concerned, that they are old." 

In the Corn-Planter l'aient, 23 Wall. 181, 224, the court said: 

"Where a patentée, after describing a machine, claims as his invention a cer- 
tain combination of elecients, or a certain device or part of the maclilne, this 
is an implied déclaration-— as conelusive, so far as that patent is concerned, as 
if it were expressed — that the spécifie combination or thing claimed is the only 
part which the patentée regards as new. True, he or some other persou may 
hâve a distinct patent for the portions not covered by thig; but that wlll 
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speak for itself. So f<ar as the patent In question is concernée!, tlie remaining 
parts are old or common and public." 

Ree, also, Rowell v. Lindsay, 113 U. S. 97, 102, 5 Sup. Ct. 507, 
and authorities there cited. 

Every élément of the combination is presumed to be material, 
and it is the combination of the éléments that is new. As was 
said in Water-Meter Co. v. Desper, 101 U. S. 332, 337: 

"Our law requires the patentée to specify particularly what he claims to be 
new, and, if he claims a combination of certain éléments or parts, we cannot 
déclare that any one of thèse éléments is immaterial. The patentée makes 
them ail material by the restrlcted form of his claim. We can only décide 
whether any part omitted by an alleged infringer is supplied by some other 
device or insti-umentality which Is its équivalent." 

Plaintiff's patent being for a combination, it necessarily follows 
that there cannot be any infringement, unless the Frazer elevator 
contains ail of the éléments of the combination in plaintiff's pat- 
ent, or their mechanical équivalents. Norton t. Jensen, 33 C. C. 
A. 141, 90 Fed. 415, 429, and authorities there cited. 

In De Loriea v. l^^aitney, 11 C. 0. A. 355, 364, 63 Fed. 611, 620, 
the court of appeals said : 

"The rule, prima, facie, is that, while the use of équivalents for an élément 
in a combination is not lawf ul, yet a combination which does not include 
ail the éléments does not infringe. There may be exceptions where the nature 
of the Invention is of such a primary or broad character that It is plain some 
of the éléments named are unessential; in other words, where the invention 
is so broad that the range of équivalents will be correspondingly broad, under 
the libéral construction which the courts give to such inventions. Miller v. 
Manufacturing Co., 151 U. S. 207, 14 Sup. Gt. 310. But there is no reason- 
able basis for maintaining, either as a matter of law or fact, that the case is 
outside of the rule applied to ordinary combinations in Water-Meter Co. v. 
Desper, 101 U. S. 332; Fay v. Cordesman, 109 U. S. 408, 420, 421, 3 Sup. Ct. 
236; Knapp v. Horss. 150 U. S. 221, 228, 229, 14 Sup. Ct. 81; and Dunham v. 
Manufacturing Co., 154 U. S. 103, 14 Sup. Ct. 980." 

There is a clear distinction drawn, in ail of the authorities which 
discuss the question, between a pioneer invention and an invention 
merely of improvements by a combination of mechanical devices. 
A patentée who is the original inventor of a device or machine — a 
pioneer in the art — is entitled to a broad and libéral construction 
of his claims; but an inventor who only claims to be an improver 
is only entitled to what he claims, and nothing more. In other 
words, the original inventor of a device or machine has the right 
to treat as infringers ail who make or use devices or machines 
operating on the same principle, and performing the same func- 
tions by analogous means or équivalent combinations. "But if the 
invention claimed be itself but an improvement on a known ma- 
chine, by a mère change of form or combination of parts, the pat- 
entée cannot treat another as an infringer who has improved the 
original machine by use of a différent form or combination per- 
forming the same functions. The inventor of the flrst improve- 
ment cannot invoke the doctrine of équivalents to suppress ail 
other improvements which are not mère colorable invasions of the 
first." McCormick v. Talcott, -20 How. 402, 405; Norton v. Jensen, 
33 0. C. A. 141, 90 Fed. 415, 422, 423, and authorities there cited. 
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Tbuching the question as to whether the Frazer elevator con- 
tained ail the éléments, or the équivalents thereof, of plaintifif's 
patent, and the effect of the testimony of the experts in regard 
theieto, thè circuit court, among other things, saîd: 

"ïestimony bas been Introduced liere that în defendant's machine It is what 
thej' call a 'diffierential result,' » * * but there has not been a witness 
who has testified in this case that has stated that the opération in the plain- 
tilï's machine was a differential resuit. There are no motions there that pro- 
duce that resuit; no two forces at work that produce that resuit. It is simply 
a drum that is set in motion. It winds in one direction and unwinds in the 
other; again winds up in the other direction, and unwinds as it was in the 
flrst place. The Frazer machine has been introdijced in évidence. It is hère. 
It is in évidence In this case, and we hâve been able to see the opérations of 
that machine and the plalntiff's machine. I take it that it does not make any 
différence what déclarations are made by vvitnesses; if the two things are 
différent, the court should so hold. My opinion is that in this case there is 
nothing for the jury to décide, and, if it did décide that that was produced 
by the same means of hoisting In the plalntiff's machine as it was by the de- 
feijdant's machine, that I ought to set aside a verdict of that kind. It is 
patent to me they are différent. They are not the same means. It is no use 
to talk about the other parts of the machine, because, as I say, they are 
admitted to be old. It is only the combination that is new, and, if there is no 
équivalent used in the plainùff's machine for every élément of that combina- 
tion, there is no infringement." 

Eeading the plaintifif's patent in the light of the conditions and 
usages prevailing, at the time of its inception and issuance, in tlie 
art to which the invention relates, and upon examination of the 
models of the respective machines exhibited to the court, we are 
of opinion that the conclusions arrived at by the court are correct. 
The motive power of the two machines is radically différent, in 
their construction and mode of çperation. The éléments men- 
tioned in the claims of plaintiiî's patent are not ail found in the 
Frazer elevator. The plaintifif's elevator opérâtes with a single 
motor and with a worm gear. The Frazer elevator has no worm 
gear, and is so constructed that it could not be operated eithet with 
a worm gear or with a single motor. The plaintifif's elevator has a 
drum, around which a rope is woùnd and unwound. The Frazer 
elevator has no such drum. In the plaintiff 's elevator the drum 
which transmits the power from the driving motor turns in one di- 
rection to raisg the cage, and must reverse aud turn in the opposite 
direction to lower the cage. In the Frazer çlevator there is no drum 
or pulley, transmitting the power from the motors, that turns in one 
direction to raise the cage, and then reverses and turns in another 
direction to lower the cage. In the light of thèse and other différent 
mechanisms, which need not be stated, we are of opinion that, notwith- 
standing the gênerai opinions and conclusions expressed by the expert 
witnesses, the, plaintifif's patent is not inf ringed by the use of tlie 
Frazer elevator. 

The court certainly has the unquestioned right to draw its own 
conclusions from an exhibition and inspection of the respective ma- 
chines, or models thereof, as well as from the opinions of expert wit- 
nesses. It is not bound to accept such testimony as eonclusive. The 
Conqueror, 166 IJ. S. 111, 131, 17Sup. Ct. 510. "^It considéra the facta 
upon which the opinions of the witnesses are based, and détermines 
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from ail the évidence in th.e case wliether the conclusions given by 
thé witnesses are sound and substantial. The value of expert testi- 
mony generally dépends upon the facts stated as a reason for their 
opinions and conclusions. Green v. Terwilliger, 56 Fed. 384, 394; 
1 Tayl. Ev. § 58. More weight is given to the testimony of a witness 
based upon facts within his own knowledge and expérience than to 
the testimony of a witness which is "largely the assertion of a the- 
ory." Béné v. Jeantet, 129 U. S. 683, 688, 9 Sup. Ot. 428. In 3 Rob. 
Pat. § 1012, the author, in discussing this subject, says: 

"That there are experts in other departmenfs of affairs upon wliose opinion 
the court is forced to rely as the foundation of its own judgments, because 
incapable of forming an opinion for itself, and that such experts coosequently 
fill the places of judges, and should be beyond the influence and control of 
parties, mnst be conceded. But such is not the case with patent experts, 
whose opinion is reeeived in évidence only in connection with tlie reasons on 
which it is based, and is to be accepted or rejected by the jury according to 
their own view of its fallacy or truth. * * * Their statements of fact are 
simply to be welghed, liiie those of ail other witnesses, by tlieir ability and 
disposition to disclose the truth; and their opinions are to lie followed when, 
in the .ludgnient of the jury, they are supported by the facts from which they 
are deduced." 

See Walk. Pat. (2d Ed.) § 498. 

The law is now well settled that the trial court not only has the 
power, but it is its duty, where the évidence is insufficient to support 
a verdict in favor of the plaintiff, to instruct the jury to find a verdict 
in favor of iJie défendant. This rule applies to patent as well as other 
cases, cind is as applicable to the question of infringement as to any 
other material or controlling question involved in the case. In 3 
Rob. Pat. § 1014, it is said : 

"If an inspection of the Invention practiced by the défendant, in connection 
with the one descrlbed and claimed in the patent, satisfies the court that there 
has been no infringement, * * * there is no occasion for extraneous évi- 
dence, and the court should direct the jury to return a verdict for the défend- 
ant without further inquiry. * * * Nelther a court nor a jury are permit- 
ted to follow the guidance of any expert, in défiance of the résulta of practical 
opération and experimcnt, nor agalnst conclusions derived by necessai;y infer- 
enees from established facts." Walk. Pat. (2d Ed.) § 536; Fond du Lac Co. v. 
May, 137 V. S. 395, 403, U Sup. Ct 98; Railwav Co. v. Rowlev, 155 U. S. 621. 
()30, 15 Sup. Ct. 224; Black Diamond Coal-Min. Co. v. Excelsior Coal Co., 1.5*î 
U. S. 611, 618, 15 Sup. Ct. 482; De Loriea v. Whitney, 11 C. C. A. .-5,55, (53 Ped. 
011, 017; Cramer v. Fry, 08 Fed. 201, 212; Chapman v. Lumber Co., 32 C. C, 
A. 402, 89 Fed. 903, 905, and authoritles there cited. 

Tliis principle is recognized in Koyer v. Belting Ce, 135 U. S. 319, 
10 Sup. Ct. 833, and is not denied in any of the other casies cited and 
relied upon by plaintiff. The judgment of the circuit court is affirmed, 

with costs. 
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LAPPIN BRAKE-SHOE CO. T. CORNING BRAKE-SHOB CO. 

(Circuit Court, N. D., New York. April 12, 1899.) 

1. Patents— Invention— Brake Shoes. 

Therels no patentable invçntl9n In chill-hardenlng the extremlties or ■■. 
brake shoe through the entire mags of the métal, instead of through onlj 
a fractlonal part thereof. 

3. Sam*— Construction op ClaIms. 

A daim which Is simply for a brake shoe having the métal at its ex- 
tremlties chill-hardened through Jts entire mass, Instead of only a tractional 
payt thereof, cannot, for the purjKPSe of sustalning it, hâve imported into 
it, by construction, the partlcular method by which the patentée produces 
the chill-hardenlng. 

The Charles F. Wohlfarth patent. No. 543,072, for an improvement in 
brake shoes, Is void for want of invention. 

This wafi a suit in equity by the Lappin Brake-Shoe Company 
against the Corning Brake-Shoe Company for alleged infringement 
of patent No. 543,072, issued où July 23, 1895, to Charles F. Wohl- 
fartli. for an improvement in brake shoes. The cause was heard on 
demurrer to the bill. 

Joseph D. Gallagher, for complainant. 
Edmlind Wetmore, for défendant. 

COXÈ, J. The bill makes profert of the patent, which is for an 
improvement in brake shoes. The claim is for "a brake shoe hav- 
ing the métal at its extremities chill-hardened through the entire 
mass, in contradistinction to being hardened bnly through a frac- 
tiont^lportioû thereof: whereby at ail times during the life of the 
shoe, the effects of abrasion are resisted by hard métal." This 
is a claim for the device — qua a brake shoe — without the slightest 
référence to the method of producing it. The specîflcation states 
that the identical article covered by the claim bas been produced 
before except that the chill, at the ends, has extended part way in- 
stead of the entire distance from surface to back. The sole claim 
to invention must rest, therefore, upon the fact that the patentée 
made the chilled zone deeper than his predecessors. At the argu- 
ment it was conceded that a shoe having chilled métal at its extremi- 
ties extending from surface to back, no matter Tiow the chill was 
produced, would anticipate the claim if f ound in the prier art, and 
that such a shoe if made now would infringe. In other words, the 
claim is for a brake shoe with a thicker sole at the ends than had 
been used before. It is broad enough to cover a brake shoe chilled 
at its ends in any manner and by any process, whether the chill 
blocks are applied at the bearing surface, at the back, at the end, 
at the sides, or in ail thèse ways combined. It is not pretended that 
it involved invention to use the old chill block at the back of the 
shoe which- was formerly applied to its surface or to use it at the 
end, or at the sides of the shoe. AH this would be the most simple 
mechanical work. And yet a shoe chilled at its ends by any of thèse 
methods would be as much within the claim as if the blocks shown 
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in the drawinga were ueed. Such a shoe would hâve the meta! at 
lis ends chill-hardened through the entire mass— the claim requires 
mothing more. That the claim is invalid, unless the method of pro- 
ducing the chill, as shown and described, is imported into it is 
hardly disputed.lt is insisted, however, that this jnay be done and 
should be done. The claim would then read as lollows: 

"A brake shoe ha ving the métal at Its extremities chill-hardened through the 
entire mass by means of the chill blocks G and H adapted to inclose the shoe 
at the ends on ail sides except the top," etc. 

It is argued that such a cbili box produces chill Unes running both 
horiz/ontally and vertically, thus preventing chill cracks and intensi- 
fying the chill. Assuming that this contention is susceptible of 
proof the difficulty is that the claim is not for a method but for a 
shoe. So far as the proposition now under discussion is concerned, 
it is as if the spécification were absolutely silent on the subject of 
chill blocks. The claini permits the use of any chill blocks. Where 
the language of a claim is clear and simple there is no room for 
construction. The court is convinced that if the patentée has made 
an invention he has failed to claim it. No patentable novelty can 
be found in the claim as stated in the patent. The patentée might 
hâve claimed a process, he might hâve c^aimed a novel chill block ; 
but he has done neither. The court is, therefore, prohibited from 
giving him a patent limited to an article produced by means of an 
alleged ingénions device which is not even mentioned in the claim. 
Were the rule otherwise it would be a dangerous menace to public 
rights which might be destroyed, not by the patent emanating fro"i 
the patent oflBce, but by a différent patent subsequently granted by 
the court. Even were there more doubt as to the correctness of this 
conclusion the court would still be of the opinion that it is for the 
interest of both parties that the question should be deflnitely set- 
tled before they are required to incur the large expense of preparing 
for a final hearing. The demurrer is allowed. 



BADISCHE ANILIN & SODA FABRIK v. KALLE et al. 
(Circuit Court. S. D. New York. May 8, 1899.) 

1. Patents— pRioR Use 1x> Fokeign Countrt. 

Under Ect. St. § 4923, mère prier use in a foreign conntry does not de- 
feat a patent where the patentée is ignorant thereof, and believes hirnselt 
to be the first inventer. 

2. Same— Anticipation— Pkior Publications. 

A description which is insufficient to support a patent cannot be relied 
upon as an anticipation. Unless the prior publication describes the in- 
vention in such full, clear, and intelligible terms as to enable persons 
skilled in the art to comprehend it, and reproduce the process or article 
claimed, without assistance from the patent, such publication is insuf- 
ficient as an anticipation. 

3. Same— ExTRiNsic Evidence. 

Prior patents and publications alleged to anticipate must be taken in 
the meaning diselosed upon their face, and extrinsic évidence is not ad- 
missible to reconstruct them, as by showing that a word having a sensi- 
ble meaning in the context was erroneously used for another word. 
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4. Samb^Patentable Products. ~ ' 

If; a. product be patentably new aod useful, the patent should be sus- 
talned, eren though the article ajay be produced by a process substan- 
tiàUy llke those used to produce somewhat simllar results in the prior art 

6. SamIî— liSrvENTION. 

Thé discovery that safranine-azo-naphthol, a coal-tar product, whleh 
was long believed to be insoluble, and valueless, was soluble by prolongea 
washing, so as to produce a cheap and valuable substitute for yegetable 
indigo, licld to involve patentable invention. 

5. SaMB— DectsiOns by Forktgn Courts. 

A décision by the courts of a foreign country tliat the discovery of a 
certain process involved the exercise of patentable invention, whiie not 
bihding on the courts of this country, Is yet entitled to weight as the 
opinions of trained experts in the country ôf the inventer where the par- 
tdcular art was best ùnderstood. 

7. Samk-^Bi.ue Colotîing Mattbr. 

The Jullus patent, No. 524,254, (or improvements in the manufacture 
of blue coloring matter, whereby a new dyestuff is prepared from 
safranine-azo-naphthol, held valid and infrlnged. 

Livingston Gifford, for complainant. 
E.N. Dickerson, for défendants. 

COXE, District Judge. Tins is an equity suit for the infringement 
of letters patent, No. 524,254, granted August 7, 1894, to the com- 
plainant as assigne* of Paul Julius, of Ludwigshafen, Germany, for 
improvements in the manufacture of blue coloring matter. The parts 
of the spécification relied on by the complainant are as follows : 

"The nltlmate object of my invention consists in a new lalfe that may be pro- 
duced as a pigment or upon flber. It resembles vegetable indigo in color and 
fastness agalnst washing and light so nearly as to form an artiiicial sulxstitute 
for the same such as has been soùght for many years by chemists. In ar- 
viving at this new lalie I hâve madê certain very essential intermediate dis- 
coveries or inventions whleh I also désire to secure by this patent. Thus I 
hâve diséovered and recognized that a certain class of substances— (safranine- 
azo-naphthol bodles)— known as 'insoluble précipitâtes' and regarded as worth- 
less bodles, cah be rendered soluble, and then constltute a most valuable dye, 
and I hâve proved this discovery by rénderlng them soluble (as hereinafter 
further explained) and hâve hereby enrlched the dyeing industry wlth a cheap 
dye of most excellent propertleg, the application of whleh is founded on trans- 
forming it into the above said lake. * * • The compounds resulting from 
the combination of the safranine-dlazo compounds with the unsulphonated 
naphthols hâve been mentioned in chemical Mterature as insoluble précipitâtes. 
They could not be applied in the dyeing Industry and hâve slnce been disre- 
garded and fallen into the rank of useless bodles and were not included in the 
said German patent. • * ♦ Make a one per cent, solution of saf ranine, 
taking one molecular proportion of the saf ranine used: say, about seven (T) 
parts of safranine T, or about six and three-flfths (6.6) parts of pheno-saf ranine, 
or about seven and seven-tenths (7.7) parts of dimethyl safranine. Diazotize 
by adding first a solution of sodium nitrite containlng about one and tour- 
tenths (1.4) parts of that sait, (one molecular proportion) and then twenty-three 
(23) parts of hydrochlorlc acld containlng about thirty-three per cent, real 
acid (HOl). The solution durlng thèse opérations must be kept cold with 
icé and stirred. Next run the mixture into an ice-cold solution of about three 
(3) parts of naphthol— elther alpha or beta— (one molecular proportion) in about 
one hundred and sixty (1(50) parts of water and twenty-flve (25) parts of 
caustic soda solution, containlng about thirty-flve per cent, of sodium hydraté 
(NaOH), stir the mixture thoroughly for several hours, then filter olï the black- 
ish violet precipitate of safranine-azo-naphthol thus formed. Now wash well 
with cold water, prolonging this until the liquor running ofE is deeply colored 
and sliows' that a soluble product has resulted. The paste then remaining 
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on the filter ean be used in dyeing as such or after maktng up to a standard 
strength. Or without washing so thoroughly, my new dyestuff can also î^e 
prepared in the form of paste, (in whieh form it best meets the requirements 
of dyers) as foUows: Stir the azo body, obtained as above described, with a 
little water and naix gradually with hydrochloric acid, until a test portion of 
the paste obtained is completely soluble In hot water. To prépare the neV 
dyestufC from the quantities of safranine described in the above example, 
about two and one-flfth (2.2) parts of hydrochloric acid, containing about 
thirty-three per cent, of real hydrochloric acid (HCl) may be used at this stage 
of the process. The paste so obtained contains my new dyestuff in the form 
of a sait and can be diluted or made up to a standard strength. Instead of 
hydrochloric acid other acids may be used, such as aeetic acid, sulphurie, 
nitric, oxalic, and ta.rtaric acids, aiso salts which act as acids; but of thèse 
hydrochloric and aeetic acids give the best results. * * * My new dye- 
stuflC, however prepared, is a soluble safranine-azo-naphthol body. It oecurs 
in the dry form and in paste, and forms a dark-colored powder with a slight 
metallic sheen giving a violet-black paste. It is soluble in both hot aud cold 
water giving violet to blue solutions, insoluble in alkalies, soluble in alcoliol and 
practically insoluble or very slightly soluble in benzène. The dye can readily 
be recognized by its behavjor on treatment with reducing agents, for safranine 
and amido-naphthol occur in the réduction products. The dyestuffs wliich I 
désire to elaim generically herein may be recognized as foUows: If reduced 
with stannous chloride and hydrocliloric acid, amido-naplithol is produced 
and can be recognized in any suitable well-known way. On careful and mod- 
érât* réduction with zinc dust and aeetic acid the safranine used in the pro- 
duction is regenerated and shows the cliaracteristic réactions of the members 
of the safranine séries. * * * 

"I will now proceed to deseribe the new lalîe and the manner of obtain- 
ing it. ' 

"Example a.— Dissolve about twenty parts of my new dyestuff in the forin 
of powder (or the corresponding quantity of paste) in about two thousand parts 
of hot water; allow to cool. * * * 

"Example b. — To obtain the lake on cotton flber proceed as follows:— Take 
the freshly boiled-out goods, pass them six tiraes through a boiling-liot solu- 
tion of sumac, and then leave them overnight in the liquid. Next wring ont 
and pass about eight or ten times through a solution of antimony sait; wash 
well and wring ont. Now fill the dye vat with the necessary quantity of B-a^ 
ter and add the amoimt of aluminium sulphate mentioned below, tlien enter 
the goods and after passing them through the liquid once or twice, remove and 
wring them lightly by stretching. Add about one-eighth of the dye solution 
through a fine sieve, pass the goods again six times through the solution, 
then removing them and stretching as l>efore add again one-eiglitli of tlie dye 
solution, subsequently add a quarter of the dye solution and finally the re- 
mainder thereof, manipulating in the same way. * * * 

"The dyed goods are of a color resembling indigo, possess a degree of fast- 
ness to light aud washing exceeding that ol)tainat)le with the ordinary aniline 
dyes and eomparing advantageously with indigo itself. The coloring matter 
may be applied so as not to bleed into the white." 

The claims in controversy are as follows: 

"(1) A« an article of manufacture a coloring matter lake resembling indigo 
in color, which ean be obtained by combining a soluble safranine-îizo-uaphthol 
body with a tanno-metallic mordant n'wl which is very fast to liglit and wash- 
ing; upon suitable réduction it -shows tlie reactions of safranine, upon treat- 
ment with caustic soda it shows the reactions of tannin and it contains a métal, 
substantially as described. 

"(2) As an artir'.e of manufacture, the herein-deseribed blue dyestuff whieh 
can be obtained from a safranine-asio-naplithol and which may be recognized 
by the following characteristics: It is soluble in water, upon réduction with 
stannous chloride and hydrochloric acid, amido-naphthol is produced and upon 
réduction with zinc dust and aeetic acid a safranine is produced, substantially 
as described." 
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! "(4) Thej,8peç^^c blue colorlng matter.CoJjtalnable by r^ndering the safranine- 
aao-J)e^-«^plitlJiïl Jieïeintj^fore meatloipçd soluble in yater) whicb possesses 
the fqlloiying cj^^racteristics: It is, soi^jWe in water, ,g;ives ^^ blackish-green 
solution in «ulphurie acid and , on rediiciion gives alpha-aiiudo-beta-naphthol 
and s&franine, pTOper, ail substantiallyi p'described." 

The défenses ape thàt the patent ià void for lack of invention, that 
it is, anticjipat^çj by the j)rior art and that, pi-operly construed, the de- 
fèndanfp dO'iiot infrlhge.': ; • . ; , , 

The object of the inventer was to produce an artiflcial substitute 
for vegetable indigo which should resemble indigo in color and dura- 
bility and ait thë same time be dheaper and more easy of manipula- 
tion. Pripr to the invention safranine-azo-naphthol was believed to 
be insoluble) ofwing to the présence of alkali and salts therein, aud 
was eonsequently regarded as possessing little practical value. The 
invention cônsists in rendering this substance solublé in water either 
by prolonged washing or by mixijUg gradually w|th hydrochloric acid, 
acetic acid or other similar acids or with saits whiçh act as acids. 
In either event the product is a safranine-azo-naphthol body soluble 
in both hbt and Cold water and in alcohol, giving solutions varying in 
coIôr from violet to blué. Wben çombined with a tanno-metallic 
mordant thifi, soluble substance prqduces a colpring matter laite re- 
sembling indigo in color and which is very fast to light and washing. 
Was Julius the first to produce this product? or, to state the question 
still more narrowly, was he the flrst to reduce aafraniiiê-âzo-naphthol 
to solubility? fo.r upon this discpvery the entire invention rests. The 
de jure date of the invention is January 2, 1892, being the date of the 
earlieet foreign patent. Is the patent anticipated? Section 4886 of 
the Revised Statutes provides that "any person who bas invented or 
discovered : any new çmd useful * * * maliufacture or composi- 
tion bf matter, * * * not known or used by othérs in this country , 
and not patented or described in this or any foreign country, before 
his invention or discovery thei*eof" may obtain a patent. Section 
4923 pro vides; that "whenever it à|)pears that a patentée, at the time 
of his application for the 'patent bélieved himself to be the original 
and first inventer or discoverer of the thing patented, the same shall 
not be held to be void on account of the invention or discovei*y, or any 
part thereof, having been known or used in a foreign country, before 
his invention or discovery thereof, if it bas not been patented or de- 
scribed in a printed publication." As to prier use the law limits the 
inquiry to this country. A prier use in a foreign country will not de- 
feat the patent. There is no proof that Julius knew of the facts upon 
which the alleged prior use in Germany is baséd. The défense of 
anticipation^ therefore, rests upon foreign patents and publications 
prior to January 2, 1892. Publications appearing since that time 
cànnot be, cbiisidéred by the court. 

The burdéu, of proving anticipation rests upon the défendants and 
every reasonable doubt should be resolved against them. The 
Barbed-Wire Patent, 148 U. S. 275, 284, 12 Sup. Ct. 443, 450; Goffin v. 
Ogden, 18 Wall. 120. Unless the prior publication deseribes the in- 
vention in snch à full, clear and intelligible manner as to enable per- 
sone skilled in the art to compreljend it and reproduce the process or 
article claimed, without assistance from the patent, the publication 
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is insufladent as an anticipation. Cohn v, Corset Co., 93 U. S. 366, 
370; Seymour v. Osborne, 11 Wall. 516, 555; Tilghman v. Proctor, 
102 U. S. 707, 711; Powder Co. v. Parker, 10 Blatchf. 295, Ped. Cas. 
No. 625; Bowers v. Bridge Co., 91 Ped. 381, 408. 

In Tyler v. Boston, 7 Wall. 327, the patent contained the following 
statement : 

"The exact quantity of fusel oil which is necessary to produee the most 
désirable compound must be determined by experiment." The court says: "A 
discovery of a new substance by mcans o£ Chemical combinations of known 
materials is empirical and discovered by experiment. Where a patent is 
claimed for such a discovery it should state the component parts oï the new 
manufacture claimed wlth clearness and précision, and not leave the person 
attemptlng to use the discovery to flnd it out 'by experiment.' " 

See, also, Wood t. Underhill, 5 How. 1; Grant v. Raymond, 6 Pet. 
218; Consolidated. Electric Light Co. v. McKeesport Liglit Co., 16 
Sup. et. 75. 

A description which is insufflcient to support a patent can hardly 
be relied on as an anticipation. In eacli instance the same précision 
is required. If the alleged anticipating matter leaves the description 
incomplète requiring , extrinsic investigation to make it complète it 
fails as an anticipation. The principal anticipation, at least the one 
that has provoked the widest discussion, is t'ounded upon an article 
which appeared in a Prench publication, the Moniteur Scientifique, in 
September, 1886, being, in fact, a reproduction of the application of 
Beyer & Kegel for a German patent for the "process for the prépara- 
tion of blue coloriïig matters by the combination of diazo-safranines 
with the phénols." Thè important parts of the spécification are as 
foUows : 

"Préparations of blue coloring matters by the combination of diazo-com- 
pounds of safranines, obtained by the process deseribed below, with the 
phénols and their sulfo-acids. 

"Description. 

"The new coloring matters which we hâve discovered are distinguished by 
their beautiful indigo-blue shade. With a vicw of manufacturiug thèse blues 
we hâve studied up to date the following safranines: 

"A. Safranines which are obtained by oxidation, etc. * * * 

"B. Safranines formed in the same reaction by substituting, etc. * • * 

"Bxample 1. 32 kilograms of pheno-safranine are dissolved in a sufTieient 
quantity of water and 25 kilograms of hydrochloric acid are added. On adding 
7 kilograms of nitrite of sodium, the diazo compound of pheno-safranine forms, 
which is made to run into a liquor containing 22 kilograms of beta-naphthoJ. 
The coloring matter forms at once. • * * 

"Quite analogous results are obtained with phénol, resorcine, alpha-naphthol 
or the other naphthol-mouo-di, or trisulfo acids. 

"The following table shows the shades of color given in dyeing with the 
new coloring matters prepared from the constituents as given; 

"Diazo-safranine with: 

"Molécule phénol: bordeaux, insoluble in water. 
" resorcln: violet, insoluble in water. 

" alpha-naphthol: blue, insoluble in water. 

" beta-naphthol : blue violet, insoluble in water." 

Hère is direct statement that the jjroduct produced by following the 
Beyer & Kegel process is "insoluble in water." When the claim of 
invention rests solely upon the discovery of solubility it is not easy 
to perceive upon what principle of law or rule of logic an insoluble 
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prpduct caii.,be said to anticipatea soluble product. In 1892 Julius 
produced a soluble dyestuff, its chietmerit being that it is soluble. In 
1836 Beyer^ Kegel said they had invénted a similar. insoluble dyestuff. 
It is now asserted by the défendants that this^published statement 
voids the complainant's patent; that one skilled in the art, seeking in 
1886 to produce a soluble product, would bave lëarned how to do this 
frqpi a recipe which states on its face that it produced an insoluble 
proâuct, . But this is not the only;yulnerabl& feature of the Beyer & 
Kegel spécification. It says the diazo-compound of ijheno-safranine 
"is made, to run into a liquor containing 22 kilograms of beta-naph- 
thôl." The spécification is silent as to how this liquor is prepared and 
wliat are its ingrédients. It is a liquor and it eontains the beta- 
naphthol. This is ail ; nothing else is told. Caustic soda is not men- 
tloned, and yet, it is substantially conceded that solubility or insolu- 
bility will resuit, depending upon the proportion of caustic soda eni- 
ployed, and that this fact was unknown at the time. \Ve hâve then 
a prior publication which purports to give a formula for producing an 
insoluble compound and which omits one of the niost important steps, 
leaving a blank where proportions should be stated with accuracy. 
Can it be that such a publication anticipâtes a patent for a soluble 
product which gives with minute détail ail the steps necessary to ac- 
complish that resuit? Is this Moniteur publication the concise and 
accurate statement which the law requires? Can it be said that it 
gives to the skilled chemist that précise information which will enable 
him, without experiment, to produce the dyestuff of the Julius patent? 
Woùld a chemist to-day, who khows nothing of the art except the 
Moniteur article and the publications which preceded it, produce a 
product which infringes the claims of the Julius patent? To ask 
thèse questions is to answer them. The court is familiar with no 
aluthority deciding that a patent can be overthrown by a document, 
which, if its statements be true, is, concededly, not an anticipation; 
and which becomes valuable as a défense only after its falsity is estab- 
lish.ed. 

The suggestion is thrown out by one of the witnesses that the 
statement that the Beyer & Kegel compound is "insoluble in water" 
is "a mistake, whether a printer's error or error of the composer I 
cannot say." It is contended that the statement should hâve been 
"soluble in water." There is no proof to sustain this contention, but, 
assuming it to be true, it is whoUy beside the mark. If prior patents 
and publications can be reconstructed by extrinsic évidence to fit 
the exigencies of the case, the inquiry will no longer be confined to 
wfeat tbe publication eommunicates to the public, but it will be trans- 
f erred to an endeavor to ascertain what its author intended to com- 
municate. The question is, what does the prior publication say? 
Not what it might hâve said or what it should hâve said. The court 
has simply to consider VFhat the publication in question has con- 
tributed to the art. If it fails to show the invention which it is said 
to anticipate, the contention that its author knew enough to write an 
anticipation and intended to do so is grptesquely irrelevant. Were 
such a rule eptablished the law upon this subject would be thrown 
into inextricable confusion. The court is inciined to the opinion that 
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the Moniteur publication is entirely consistent in its statements, 
needs no interprétation and is, upon its face, insuffident as an antici- 
pation. 

But it is argued that if the blanlî in its recipe, which undoubtedly 
exists, were filled by an appeal to the prior art the resulting product 
would be the product of the Julius patent. In other words, that a 
skilled chernist, in 1886, after reading the recipe, would know how 
to fill the blank and, with the missing link thus supplied, a soluble 
product would certainly be obtained. That there are many cases 
where an omitted step is so obvions that it nmy be supplied froin the 
existing art, may well be admitted, but. for the reasons heretofore 
stated, it is, at least, doubtful whether this is such a case. Hère the 
omitted step is of the essence of the invention and the art is tliat of a 
foreign country, where prior use will not defeat a patent of the 
United States. It would seem, then, that oral testimony intended to 
make good so important an omission is within the mischief of the law 
making the knowledge of foreigners, other than the patentée, inad- 
missible upon this question. Assuming the inquiry to be pertinent. 
how then stands the case? The chemical side of this eontroversy lias 
taken an exceedingly wide range and has ramified into numberless col- 
latéral issues soine of which hâve only a remote bearing upon the 
principal questions involved. The contending théories hâve been 
elaborated with a wealth of technical learning which has not failed 
to excite the admiration of the court. To attempt to follow the ex- 
cursions of counsel through the bewildering mazes of the testimony 
will serve no useful purpose. A discussion of ail the propositions 
argued would extend this opinion beyond ail reasonable limits even 
if the court possessed the technical learning necessary to follow thèse 
labyrinthian pathways to the end. It is generally true, even in the 
most complicated cases, that after the testimony has passed through 
the analysis of a tierce judieial investigation the "precipitate" dis- 
closes a few plain, simple and controUing propositions. The duty 
of the court will be accomplished if the salient facts are discovered 
and the conclusions therefrom are correctly drawn. Unquestionably 
the information contained in the Holliday Énglish patent of 1881 fur- 
nished the most spécifie directions, to be found in the prior art, for 
filling the Moniteur blank. Dr. Schweitzer, an expert witness called 
by the défendants, testifles: 

"The English Holliday patent is the only one giving klnd or qnantity of 
alkali to be used in the préparation of safianine-azo-naphthol. This Holliday 
patent is the flrst printed publication on the subjeet, the subsetiuent publica- 
tions do not mention the quantities or qualities any more, because thèse détails 
were unneeessary for everybody skilled in. the art at the date of those publi- 
cations." 

The patent says: 

"I prépare flrst a solution of, say, 2 parts of naphthol, 1 part of caustic soda 
and 100 parts of water." 

If a chemist, in 1886, had supplemented the Moniteur directions 

with the Holliday recipe the resuit would bave been an insoluble com- 

ound, precieely as the Moniteur states. This proposition seeuis to 
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be conceded on ail hands. Dr. Schweitzer, after examining a number 
of patents and publications says: 

"It is seen from thèse publications that tlie average amount of alkall to be 
taken is abont SO per cent." 

This is the same proportion stàted by Holliday and leads to the 
same resuit — ah insoluble prodUpt. It i« doubtf ul if this testimony 
wias given for the purpose of estâblishing an existing rule upon this 
subject. The défendants strenuously insist that the witness had no 
such intention and that a rule based upon this average is incorrect 
and was never adopted by the witness. In practice the défendants 
insist that Dr. Schweitzer adopted a very différent rule, using the 
theoretical amount of caustic soda necessary to form the naphthol- 
sodium sait, and carbonate of soda to neutralize an excess of acid. 
It cannot be denied, hotvever, that a chemist might hâve adopted such 
an average in estâblishing the amount of alkali to be taken rather 
than attempt a separate experiment in each instance. In any view 
it is important as showing the wide divergence of opinion among 
skilled chemists existihg at the time. The Muhlhauser-Griess rule 
when interpreted by the compilainant produces an Insoluble product if 
used tô iail up the Moniteur blank. If interpreted as the défendants 
insist it should be, it produces the product of the Julius patent. 
This is also true of several'other t*ecipes rélied on by the défendants. 
In short, the prier art was in such a staté of confusion and uncer- 
taintysb far as safrariine-azo-naï)hthol is concerned that if a chemist 
had arrived at the correct proportion of caustic soda to produce solu- 
bility ît would hâve been rather from chance than from any deflnite 
and reliàble teaching of thé art. The prôbabilitie^ were in favor of 
his prôdùcîng ah insoluble product. 

The pirbbf leaids to the cqnc'lusion that àlthough some chemists 
might hâve, used and, përhaps, dîd use thé correct quantity of alkali, 
there Wais ho deflnite and' eertaîh guide on thé subject. Certainly it 
hàs not been establishéd that stfch a guidé existed.' It is hardly an 
exaggeratioh to a^ert that had the chemists of 1886. attemptèd sepa- 
ratêly, âh(ï' iyithout à consensus, to^write tlje prqper proportions into 
the Moniteur blànk theré would hâve beeh klmost as many recipes as 
there WCTè chemists. ' If there were any well-known and generally 
recoghizèà rule this record bf ôver 2,000 ptinted pages would hâve 
been an impossibility. An almost acrimonious contest bët^een 
leamed experts in which after weeks and months of weary disputa- 
tion theylëàve the fleld eovered with dead ^anddying théories, is hard- 
ly consistent' with the proposition that the rule în coritroversy was eo 
universally reçpgnized that no disagreement could hâve existed re- 
garding it. The burden of estâblishing the existence of the rule was 
on the défendants. They hâve not sustained this burden. The view 
most favorable to them is that the subject is left in confusion and 
doubt. The existence of doubt def eats anticipation- 

The foregoing considérations make it unnecessary to discuss in dé- 
tail the other auticipatory références. Many of them are mère skele- 
tons, the information contained is fragmentary ànd, in eàch instance, 
falls far short «tf the elear and précise statement required by the law. 
Before "discussing the question of invention it is well that the law ap- 
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plicable to product and process patents should be kept in yiew. The 
suprême court say: 

"A machine may be new, and the product or manufacture proceeding froria 
it may be old. In tliat case the former would be patentable and the latter 
not. The machine may be substantially old and the product new. In that 
event the latter, and not the former, would be patentable. Both may be new, 
or both may be old. In the former case, both would be patentable; in the lat- 
ter tieither. The same remarks apply to processes and their résulta. Pat- 
entability may exist as to either, neitber, or both, accordiug to the fact of 
novelty, or the opposite. The patentability, or the issuing of a patent as to 
one, in no wise affects the rights of the inventer or discoverer in respect to the 
other. They are wholly disconnected and independent tacts." Eubber C6. v. 
Goodyear, 9 WaU. 788, 796. 

If one discovers a new and useful product he is entitled to the full 
benefit thereof no matter how it may be produced. Merrill v. Yeo- 
mans, 94 U. S. 568. A patent for a product must produce, by the 
prm;ess it describes, tliat article and no other. If the article be old 
it cannot be the subject of a patent even though made artiflcially for 
the flrst time. "Every patent for a product or composition of matter 
must identify it so that it can be recognized aside from the descrip- 
tion of the process for making it, or else nothing can be held to in- 
fringe the patent which is not made by that process." Cochrane v. 
Badische Anilin & Soda Fabrik, 111 U. B. 293, 310, 4 Sup. Ct. 455, 464. 
A product is not patentable upon the ground that an already known 
article is made mor» perfectly by the new process or machine than it 
was before. If this rule were othenvise the product of each suc- 
cessive machine would be patentable. Improvements in degree or 
<}uality are not the subject of a patent. Wooster v. Calhoun, 11 
Elatchf. 215, Fed. Cas., No. 18,035. "A new process is usually the re- 
suit of discovery, a machine of invention." Corning v. Burden, 15 
How. 252. "A distinction must be observed between a new article 
of commerce and a new article which, as such, is patentable. Any 
change in form from a préviens condition may render the article 
new in commerce. * * * When certain properties are known to 
belong generally to classes of articles, there can be no invention in 
putting a new species of the class in a condition for the development 
of its properties similar to that in which other species of the same 
class hâve been placed for similar development." Glue Co. v. Upton, 
97 U. S. 3. 

The claims in question cover a new article of manufacture — a prod- 
uct as distinguished from a process. This product may, says the 
patent, be produced by either of two alternative and équivalent pro- 
cesses, namely, by treating safranine-azo-naplithol with an acid or by 
washing it with cold water. The third claim of the patent is de- 
signed to cover the acid process. The washing process is not claimed 
as new. Applying the law as above stated to the case in hand the 
court underetands the rule to be that if the coloring matter of the 
claims be patentably new and useful the patent should be sustained 
even though this coloring matter were produced by a process sub- 
stantially like those used to produce somewhat similar résulta in the 
jjrior art. It was thought at the argument, and subséquent examina- 
tion bas contirmed the impression, that the most vulnérable part of 
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the complaînant's patent is the part wMch deals with the washing 
process. If it did not involve diScovery so to treat the body an the 
fllter the patent cannot be upheld. On the other hahd, if the use of 
this process can be sustained aa patentable there can be little difla- 
culty in upholding the alternative acid process, which is much more 
compïicated and abstruse. The washing-out process is given prefer- 
enxje by the patentée and can be reàdily comprehendedby a layman. 
No spécial chemical knowledge is neceseary. What is the washing- 
out process? After deseribing thé mixture on the fllter the patentée 
proceeds as follows: "Now wash well with cold water, prolonging 
this until the liquor running off is deeply colored and shows that a 
sbluble product has resulted." This is ail there is of the process as 
stated in the spécification. The body thus washed was insoluble 
because it was impure. It contained alkali and salts and their prés- 
ence prevented solubility. Their removal by washing made the body 
soluble. At least this is what the patent implies. The argument for 
the défendants may be summarized as follows: Julius did not iuvent 
safranine-azo-naphthol. He did not invent soluble safranine-azo- 
naphthol. The substance, even on the statements of the patent alone, 
existed in the prior art. This solubility was not recognized because 
the body was admixed with salts and alkali. The moment thèse were 
washed away the soluble body,' which was at ail times présent, was 
revealed. The patentée did not create a soluble dyestufl, but he 
found it by the same method that a miner finds the grains of gold 
by washing away the minerai substances which Mde them. Assura- 
ing that Julius was the first to subject safranine-azo-naphthol to wash- 
ing, this did not involve invention. One is dealing with a substance 
supposed to be insoluble; he becomes curions to know whether it will 
dissolve in water; what is the flrst thought to enter bis mind? 
Whether he be chemist or lawyer he will conclude that the best way 
to ascertain whether it'will dissolve in water is to put it in water 
and await the rèsult. Hbould it prove slow in dissolving, naturally, 
he will stir it as he stirs the sugar in his coffee when he wishes to ac- 
celerate the dissolving process. The fact that the idea of making a 
soluble dyestuff from safranine-azo-naphthol flrst occurred to the 
patentée does not aid him. A mère abstract idea is not patentable 
irrespective of the means described for carrying it into exécution. If 
when the question arises the answer is self-evident there can be no 
patentable novelty in carrying ont the idea. Given a new material 
whose charàcteristics are not deflnitely known, should the following 
questions suggest themselves to any person interested in ascertaining 
its properties, would not the following answers simultaDeously oc- 
curtohim? Will it melt? Subject it to beat. Will it float? Put 
it in water. Is it elastic? Stretch it. Is it soluble? Place it in 
fluid. If the washing process would occur to the ordinary dyer how 
much more would it occur to the learned chemist accustomed to flie 
almost daily use of similar methods to produce similar resiilts. Tl\e 
patent is addressed to a comparatively sm.?ill body of men — those 
familiar with the dyeing art — and particulai-ly to that sélect band 
of ehemists who hâve made coal-tar colors a specialty. Dr. Julius is 
an accomplished chemist and so are most of the witnesses. The 
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<luestion of invention must be considered from the point of view of 
thèse men. That wliich seems to the ordinary layman to involve the 
exercise of extraordinary mental power is to thèse men notliing but 
the everyday work of laboratory routine. When it became désirable 
to ascertain whether the body was or was not soluble the niethod of 
doing this which flrst occurred to the patentée was to wash it. The 
moment the necessity for the information was presented to his mind 
he knew exactly how to obtain it. He did not hâve to construct any 
new implements to make the test, they were ready at his hand. He 
knew, because he says so in the spécification, that the body was in- 
soluble because of the présence of alkali and salts. He knew, be- 
cause he says so in the spécification, that if he destroyed the influence 
of thèse impuritiee which prevented solution he would, or, at least, 
that he miglit, obtain the body in a soluble form. He knew that in 
order to find eut the properties of the body he must hâve the body pure 
and that no simpler method was known to chemistry for producing 
a pure body than to wash away the impurities. In short, it is said 
that Julius is not entitled to a patent for discovering, by a well-known 
process, that a soluble body is soluble. 

The court has thus endeavored to state in a concise form the argu- 
ment against patentability as strongly and fairly for the défendants 
as the proof permits. !Nothing has been omitted which, in thé opin- 
ion of the court, tends to add to the force, of the défendants' conten- 
tion. It was thought, in view of the great mass of testimony and the 
elaborate and conflicting arguments and opinions presented, that the 
most satisfactory way of analyzing and teeting the strength of the 
défendants' position was to reduce, briefly, their propositions to writ- 
ing and compare them with the complainant's arguments similarly 
stated. 

The question thus presented is an interesting one and for some time 
after the case was taken up for décision the court was in doubt as to 
what the answer should be. That the défendants' contention is 
jjlausible and cogent cannot be gainsaid, but the more the record 
iias been studied — the investigation involving months of labor — the 
more settled has become the conviction that the défendants hâve not 
.succeeded in voiding the patent and that the question must be an- 
fiwered in favor of the complainant. The reasons for this conclusijn 
may be stated as follows: It is thought that an impartial mind 
after reading the record must reach the conclusion that the most 
favorable view for the défendants is that the question is involved in 
doubt. If there were no prépondérance in favor of the complainant, 
if the scales of proof hung with even balance, it would still be th« 
duty of the court to résolve the doubt in favor of the complainant. 
The presumption deducible from the patent itself is that it is valid. 
He who asserts to the contrary must prove it; the burden is on him. 
The défendants hâve not done this; they hâve not sliown by proof 
which outweighs the complainant's proof that there is no patentable 
novelty in the process under considération. Again, there is a distinc- 
tion between invention and discovery which must not be lost sight 
of in dealing with process patents. Of course, a discovery to be 
patentable must hâve the attributes of an invention, but the mental 
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opération is sûinewhat diffêrent^iàoiie who invents amachine and one 
who diséovers a |ïrocess. The baslc tmth upon wMch rests a process 
may corne to the dlscoverer sacidenly and unexpectedly. He may not 
understand the law upon which ïhe process opérâtes, and he may be 
unable to explain the cause of certain phenomena, nevertheless, if 
he be the first to give to the world as a resuit of his method a new 
and valuable article of manufacture he is entitled to protection. The 
laws of toature are ail old, but as ibien of genius becomé more and more 
familiar with their characteristîcs they are able to utilize thèse laws 
and niàke them tributary to the progress of mankind. Electricity, 
for instance, is aaancient as'the universe, and yet it is only within 
the présent century, almoèt within the présent génération, that the 
world has been lighted up and distant peoples bave been brought to- 
gether by the discovery of its marvelous properties. Should an 
electrician, by well-known èlectrical méthode, produce some new 
product which revolutionizes the art, patentability will hardly be de- 
nied Mm because electricity and the material on which it operated 
weré both old. For example, should some material be discovered 
which solves the storage battery problem, it is hardly to be presumed 
that he who confers this benefit upon mankind will be denied a pat- 
ent, because the material on which he operated wae well known and 
his process had been used before on other materials to produce différ- 
ent results. And so a chemist who first discoyers that a substance 
belieTed to be uselees can, by a simple process, bè transformed into 
an article of great value, shOUld not be defeated by a similar line of 
attack; As well might it bè said that the astronomer who discovers 
a newplanet should be robbed bf the crédit of his achievement, because 
his télescope was old and other astronomers had used it to examine 
Saturn and Mars. The mère sélection of a material, and this, too, 
by a process of exclusion, has been deemed sufiQcient to sustain pat- 
entability, and the patent law abounds in instances in which patents 
hâve been upheld where the inventor stumbled upon the discovery in 
total oblivion of the reason why effect followed cause. 

In the case at bar it is not, then, material to know why certain re- 
sults are produced or to prove that the inventor knew the reason there- 
for. It is enough that he has produced an entirely new and useful 
product by a method which, though abstractly old, had never been ap- 
plied to the material in question which was supposed to be incapable 
of such treatment. Dr. Julius was the flirst to produce the blue dye- 
stuff of the claims. The court does not overlook the fact that the 
défendants insist that there was a prior use by Beyer & Kegel in 
Germany, but, for the reasons heretofore stated, a discussion of this 
question is not germane to the issue. In the eye of the patent law 
of this country Julius was the first to produce "indoin blue." This 
fact is overwhelmingly proved and must be taken as eetablished. It 
is a fact of immense weight in determining the question of invention. 
Indoin blue was a success from the start and its sale has steadily in- 
creased. To produce a cheap, artificial," soluble substitute for indigo, 
poseèssing many of its advantages and in some respects superior to 
indigo, was surely no niean achievement. Leamed chemists in Ger- 
many and England, and probably in other countries, had long been 
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experimenting to produce a resuit the importance of which was uni- 
versally recognized, but Julius was the first to succeed. Indoin blue 
is now one of the leading dyes of commerce. Safranine-azo-naphthol 
was believed to be useless as a water-soluble dyestuff. So gênerai 
was this belief that it is not surpiising that expérimenta were few. 
A conservative and timid chemist would hâve accepted the prevail- 
ing opinion as conclusive and bent bis énergies in other directions. 
It required a man of boldness and originality to break through exist- 
ing préjudices, strike ont on new lines and make a discovery which 
his reading taught him to be impossible. The fallacy of the défend- 
ants' argument seems to be that it assumes that the chemist knew 
that the body upon which he intended to operate was or might be 
soluble. Assuming the very fact in controvergy, of course, there is 
no invention, but the value of the discovery of Julius is based upon the 
proposition that neither he nor any one else knew the fact of solu- 
bility, but on the contrary the belief was universal that the body was 
worthless, because insoluble. It was because Julius found out that 
by persistent washing, a substance, as worthless as gravel or sand, 
could be converted into a dyestuff of inestimable value, that he made 
an invention of decided merit. Of course, if what Julius knew was 
known before and if what he did had been done before the prêteuse 
of invention would be absurd. Invention is predicated of the in- 
controvertible fact that solubility was unknown and that the body 
had never before been subjected to the Julius processes. This posi- 
tion is clearly and fairly explained by the leading expert witness for 
the complainant. He says: 

"The novelty of the patent eonslsts in securlng solubility in a body prevlously 
believed to be insoluble by the application to such body in a thorough manner 
of the well-known process of washing. And, in that sensé, there is nothing 
new in such process of washing, the novelty being in its application to thia 
body, and in the unexpected resuit of producing solubility, or a soluble 
product." 

Invention was sustained by the German patent ofiEice in the contest 
with Farbenfabriken. The décision is as f oUows : 

"The production of valuable dyestuffs from the hardly usable safranlne- 
azo-naphthol by converting the latter into salts soluble in water, which hâve 
hitherto not been described, is to be regarded as a patentable Invention. 
Ck>mpare herewith the décision of the impérial court of the 27th June, 1891. 
(Patent Journal 1891, page 433, second column.)" 

Again, in 1894 there was a stubborn opposition by five rival manu- 
facturera to complainant's application for a patent covering the wash- 
ing process now under considération. The patent was granted, the 
décision being in the f ollowing words : 

"The teasons advanced In the oppositions to the patentability of the process 
In question are not in point The process clairaed for the systematic further 
washing out of safranine-azo-naphthol has been regarded as an invention be- 
cause it was not known as such before the application was filed, nor had it 
been in public use in this country, whilst on the other hand, there can be no 
doubt that it is in a high degree capable of technical use." 

An appeal was taken, but it was dismissed in thèse words: 

"It has not been proved that it was known before the application that the 
coloring matter bases produeed, according to the patent No. 61,692, and re- 
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garded as Insoluble in water, are, after sufflciently thoroupthly carried out 
washing soluble in, , water. The production of thèse colorlng matters in the 
iform soluble in water, by continuing the washing out to a definite end, anpears 
to be, technically, of great Importance; therefore, an unexpected tecxinical 
success bas been achieved. The proeess of the application described is, there- 
fore, a patentable invention." 

Thèse décisions are in no waj controlling upon this court, but they 
are valuable as the opinions of trained experts in the country of the 
inv.entor and where the art is best understood. The opinions of such 
men, learned, able and disinterested, of&ciallj expressed after thor- 
ough examination, are persuasive to say the least. 

The new dyeetuff is described with ail necessary technical précision 
in theclaims. This product being absolutely new with Julius and 
. being of great commercial value his patent should not be destroyed 
unless proof of undoubted cogency is presented showing that his 
processes were so rudimentary and axiomatic that no inventive skill 
was required in employing them. Thè court is of the opinion that 
the weight of teetimony is to the effect that the ordinary manufac- 
turing chemist would not bave thought of applying the washing pro- 
eess to.safranine-azo-naphthol and if he had done so he would hâve 
abandoned it as hopeless long before he reached the Julius product. 
If he turned to his text-books he would flnd nothing to encourage him 
to proceed. If he searched contemporaneous literature on coaltar 
colors he would be convinced tbat it was hopeless to expect to flnd 
the prize in this barren, uncultivated and abandoned azo-naphthol 
fleld. îTo précèdent in the prior art would help him. He would look 
in vain for any analogous insoluble body which had been converted 
into a soluble body by washing, One of the complainant's witnesses 



"This proeess of converting insoluble safranine-azo-naphthol into a soluble 
product is to this day a unique invention. There is no other body of the 
naphthol-azo séries which can be rendered soluble by a mère washing out with 
water. *. * * Whatever may be the thebretical explanation of the change 
which occurs, it is a unique change, and I know of nothing analogous to it 
in the whole range of dyestuff ehemistry." 

In short, there was nothing to direct the chemist to the fact that 
safranine-azo-naphthol could be converted into a soluble coloring mat- 
ter and the discovery that it could be required something more than 
the ordinary skill of the laboratory. Whether or not solubility is 
due solely to the removal of admixed impurities is left in doubt by the 
proof. : The language of the patent certainly tends to support the 
affirmative of this proposition, but there are strong presumptions the 
other way an^ the précise nature. of the change from insolubility 
to solubility, and the reason therefor, is not explained and, appar- 
ently, cannot be explained by the testimony. Whatever the reason, 
the fact remains that solubility results from a treatment which 
produces wholly unexpected and unique phenomena; a treatment 
which wae hever before applied to the body in question and which 
would fail of resuit if applied to any analogous body, The complain- 
ant's principal expert witness, Dr. Morton, says: 

"AU I know on this subjeet is that, when produeed by foUowing the proeess 
down to the point indieated the product is, as I understand the word, substan- 
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tially Insoluble. That is, approaching in its lack of solubility ordinary stones, 
nilneraJs and the like. If an attenipt is made to wash this materlal, the first 
applications of water havé substantially no effect npon the solubility, but 
■when a certain point is reached, whicb, as I understand it, is the point at 
which certain minerai substances are removed from the entire mass, then 
it beeomes substantially soluble." 

The earlier washings gave no eYÏdence of solubility and hère the 
ordinary chemist would stop, but Dr. Julius prolonged the washing 
until the deep blue color evidenced the fact that the body had become 
soluble. 

It is unneeessary to pursue the subject further. What hae been 
said already applies also to the acid process, which, as before stated, 
is, in the opinion of the court, entitled to greater considération than 
the washing-out process. The fundainental proposition upon which 
the validity of the patent rests applies equally to both processes. 
Dr. Julius bas given to the worid a new dyestufE of great value. 
The methods by which he accomplished this resuit seem simple 
enough now, but they were open to the chemical world and no one 
ever applied theni to safranine-azo-naphthol before. From the refuse 
heaps of chemistry he took a comparatively worthless and neglected 
body and transformed it into a substance capatje of producing wealth 
"beyond the dreams of avarice." One who bas done so much should 
not be tûrned ont of a court of equity upon the theory that his achieve- 
ment was so simple that it might hâve been performed by the most 
commonplace chemist in the art. Eesults accomplished cannot be 
anticipated by results which might hâve been accomplished. Elimin- 
ate the work of Julius and the dyeing art would to-day, in ail proba- 
bility, be without indoin blue. There is nothing to indicate that any 
of the chemiste of Germany or England were proceeding on lines 
which would hâve led to the discovery. Surely there is a persuasive 
presumption that one who contributes such a valuable product to the 
world is something more than a skilled artisan. 

There is no doubt at ail that the défendants infringe. Bengaline 
differs from indoin blue in name only and its sale as proved consti- 
tutes an infringement of elaims 2 and 4. It is sold in connection witîi 
printed circulars and oral directions describing and recommending 
its use with a tanno-metallic mordant thus producing the coloring 
matter lake covered by claim 1. 

There should be a decree for the complainant. 



EOSE y. HIRSH et al. 

(Circuit Court of Appeals, ïhird Circuit. May 4, 1899.) 

No. 26, March Term. 

Patents — Infbingbmbnt — Mbasdhb of Damages. 

Where the patentée himself manufactures the patented article, and 
maintains a close monopoly, so that one desiring to use it could purchase 
it only from him, It is proper, in case of wanton infringement, to conclude 
that but for the infringement the infringer would hâve purchased the 
articles from the patentée, and consequently that the latter is entitled to 
ail damages resulting from the loss of such sales. 
94 F.— 12 
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2. Same^Wanton Inpringeménts. 

In cases of wantôn Infringement, any doubt arlslng In respect to the 
sufflclency of the évidence to warrant a ûnding of jtUe amount of damages 
Is to be resolved against the infringer. 

3. SAMK— GOMPCtATION OF DAMAGES. 

In a case of wanton Infringement, where it appeared that défendant 
had made and used a certain number of the Infringlng articles, and that 
the business- of mannfacturlng the patented article as carrled on by the 
patentée was ohe in which the expansés of manufacture could be readily 
computed, fteW, that he was entitied to recover the différence between 
the cost of manufacture, as shown by his évidence, and his established 
selling price, in the absence of any évidence contradlctlng his figures; 
especlally when, if successful contradiction were possible, it lay within 
defendant's power to furnlsh the évidence. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

Henry E. Everding, for appellant. 
Wm. 0. Strawbridge, for appelées. 

Before ACHESON, Circuit Judge, and KIRKPATEICK and BUF- 
FENGTON, District Judges. 

• 

BUTFINGrTON, District Judge. This is an appeal from a decree 
entered by the 'circuit court of the Eastern district of Pennsylvania, 
dismissing exceptions to and confinning the report of a master. 91 
Fed. 149. After entry by that court of a decree adjudging appellees 
to hâve infringed the ûrst claim of patent No. 504,944, granted to 
John Rose, tiie appellant, a master was appointed to state an ac- 
coant of the gains and profits which the appellees received, and the 
damages sustained by the appellant by reasonof said infringement. 
The master foumd that the appellees had used a considérable quantity 
of rode containing the patented device, as to- which he reported: 
"The complainant evidently has been damaged by the défendants' use 
of the infringiîig rods, but the évidence présents no deflnite basis on 
which such damages can be aesessed." He therefore reported but 
nominal damages, and ordered appellant to pay the costs of the ac- 
coùnting. To this report appellant excepted. i On hearing, the ex- 
ceptions were idismissed, the report conflrmed, and a decree entered 
in conformity with the master's recommendations. The entry of said 
decree is hère assigned for error. 

Tlie proofs show that the patented article was a completed um- 
brella stick. Appellees' bookkeeper testifled that they had used 121 
gross of such infringing rods. It is also shown that prior to Novem- 
ber, 1894, the patented rod could not be purchased, except from ap- 
pellant, who, alone made them, and who maintained a close monopoly 
of their manufacture, and that appellees purchased such rods from 
him, and thus acquiesced in the monopoly of his patent from 1891 
to June 20, 1894. At the latter date thesy ceased buying from appel- 
lant, and thereafter deliberately infringed his patent, until enjoined 
in this case. Dut-ing the last flve months they purchased, viz. from 
January 23 to June 20, 1894, they bought from Rose 123 gross ât 
prices ranging from |24 to |28., ,Ànalysis of thèse bills shows that 
for said period the price was substantially $24 per gross; for of 19 
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différent invoices 15 were at |24, and thèse covered 118 gross, while 
the two at |26 and $28, respectively, aggregated but 4^ gross. There 
was no évidence that Rose, prior to November, 1894, sold to any one 
at a less priée than $24 per gross. In November, 1894, appellees be- 
gan purchasing from Eîelil, who was theretofore connected with ap- 
pellant's business, and from him and other infringing makers, down 
to November, 1896, when they were enjoined, bought and used 121 
gross of the infringing rods. During this time appellees were con- 
testing the validity of Kose's patent in the présent case. That the 
appellees regarded the rods as désirable is shown by their continu- 
ous purchase and use of them, through infringing makers, up to the 
time they weré enjoined. Under thèse facts and conditions, — the 
appellaiit manufacturing rods, and maintaining, until the appellees 
began infringing, a close monopoly, and the appellees, who were users, 
having for more than three years purchased ail their Eose patent rods 
from him alone, and having thereafter continued to use rods con- 
taining the patented device in their business, — it is reaeonable to 
conclude that, if the appellees had not délibérât ely and wantonly be- 
come infringers, and wrongfully trespassed on appellant's patent 
rights, they would hâve purchased from appellant the rods they used. 
Moreover, the law is that in cases of wanton infringement every doubt 
is to be resolved against the infringer. Rubber Co. v. Goodyear, 9 
Wall. 803. Thèse facts unité to afford substantial, not mère conjec- 
tural, groundfi on which to base the conclusion that the appellant, by 
appellees' wrongful acts, lost the sale of thèse particular rods, and 
to that extent assuredly was damaged. Creamer v. Bowers, 35 Fed. 
209; Covert v. Sargent, 38 Fed. 237. 

The appellees having, then, in fact wrongfully deprived the appel- 
lant of the sale of 121 gross of the patented article, the patentée has 
a right to be reimbursed for ail damages reeulting therefrom. While 
finding such was the appellant's right, the master, as we hâve seen, 
thought the évidence presented no deflnite basis on which damages 
could be àssessed. When the facts and circumstances attending this 
case are considered, it seems to us the master was in this regard in 
error. The proofs show that the appellant carried on his business 
in a small way. He was in rented premises. The value of his plant 
did not exceed $300. He was an assembler of parts made by others, 
rather than a manufacturer himself. He had no salesmen, carried no 
insurance, had no clérical help, and eold, packed, and delivered his 
flnished product himself. His customers were few and solvent. His 
opérations, being simple, afforded a comparatively easy basis for de- 
termining operative cost. Moreover, the bulk of the work and ail of the 
stock were doue or furnished by other manufacturers at flxed priées. 
For thèse items he produced bills, the accuracy of which is not ques- 
tioned. In this way alone he accounted for $10.01 of the total manu- 
facturing price of $10.37, to which he testified. Thèse items were: 
Tubing, $7.63; enameling, $2.16; and springs, 22 cents per gross. 
The remaining ones were 18 cents for labor, and a like sum for run- 
ning expenses. This last item, he testified, was a due proportion 
of his reijt and other gênerai expenses, which, as we hâve seen, were 
of an unusually simple character. The proofs show that the labor 
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■was doue by some three boys, who, while tbey worked by the day, wçre 
able to tum out a known amounit per diem. The appellant testifled 
that no labor book was kept, and there was therefore no failure on 
his part to produce any évidence bearing on the cost of labor witMn 
bis power. It would therefore seem that the figures flxing. thèse two 
items, to which alone any possible élément of uncertainty could attach, 
were under the proofs reasonably certain; nor was their correctness 
quallfled by cross-examination. But the appellant's affirmative proof 
on this question does not stand alone. The correctness of the figures 
testifled to by him is strengthened and substantially corroborated by 
the admitted business opérations of the appellees, as well as by their 
omission to use means without their power to contradict them, if, 
indeed, successful contradiction was possible. If the çpst of his man- 
ufacturing opérations was falsely understated by Rose, the appel- 
lees had it in their power to hâve contradicted him by Eiehl, who 
had been connected with Eose inhis business, who was cognizant of 
the cost of Rose's manufacturing, as well as of his own subséquent 
independent work. As a conjoint inf ringer with Hirsh, he was pre- 
sumably hostile to Rose. Not only did they fail to call him, but they , 
failed to call other manufacturing infringers whose output they 
boiight, who certainly knew the actual cost of making similar rods. 
The fact that appellees bought like rods from those manufacturera at 
|7 and |8 per gross affords conyincing corroboration that the cost of 
f 10.37, testifled to by Rose, was correct. 

The facts we hâve stated being in évidence, the master was f ully , 
justlfled in flnding, as we do, and especially so in the absence of ail 
counter proof by the appellees, that the appellant, by the appellees' 
wrongful impairment of his sales, was damaged to the extent of the 
différence between the cost price of |10.37 and the selling price estab- 1 
liehed as between thèse parties, viz. $24. This, on the 121 gross, 
wrongfully used, was |1,649.23. On this sum interest should be al- 
lowed from May 31, 1898, — the date of the filing of the master's re- 
port. Tilghman v. Proctor, 125 U. S. 161, 8 Sup. Ct. 894. It is there- 
fore ordered that the decree of the court below be reversed, and the 
record remanded, with directions to enter a decree in favor of the 
appellant, together with interest frOm May 31, 1898, and costs on 
the bill, accountlng, and this appeal. 



PACIFIO COAST S. S. CO. v. BANCROFT-WHITNEY CO. et al. 

(Circuit Court of Appeals, Xinth Circuit. February 6, 1899.) 

Ko. 454. 

1. AdMIRALTY— JURISDICTION IN ReM— TiME OF SeIZURB. 

A court of admiralty acquires Its Jurlsdiction over a libel In rem for 
breacii of a contract of afïreiglitmeiit by the flliag of the libel, and it is 
immaterial that the vessel is not wlthln the territorial llmits of the court 
at that time, where shè Is subsequently seized thereln on alias inonition. 

2. Shipping— Bill dp Lading— Construction. 

Exceptions In a bill of lading introduced by the shlpowners themselves 
, in their own favor are to be construed most strongly against them. . 
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8. Same— Stipulations for Puesentisg Clatms. 

A provision in the sliipping receipts that ail claims against the steam- 
ship Company or any of its stockholders for damage to the goods muât be 
presented within 30 days from the date thereof, as a condition précèdent 
to suing the company or its stocliholders, does not cover the right to 
maintain a suit in rem against the ship, in which the company appears 
as claimant. 

4. Same— ReasonabIjEness of Limitation. 

A provision in a bill of lading requiring ail claims for damages to be 
presented vrithin 30 days from the date thereof makes the period of lim- 
itation unreasonably short, and is therefore void. 

5. Same — EsTOPPBL TO Deny Validity. 

A shipper is not estopped to deny the validity of a provision of a bill of 
lading on the ground of its unreasonableness, since he does not stand on 
an equal footing with the carrier in accepting the bill of lading. 

6. Admibalty— State Statutbs of Limttation. 

In the exercise of their admiralty and maritime jurisdiction. the United 
States courts are governed solely by the législation of cougress and the 
gênerai principles of maritime law. Accordingly, they are not bound by 
state statutes of limitation. 

7. Same — Lieks. 

In a suit to enforce a lien given by the gênerai maritime law for dam- 
age to cargo, a limitation of one year contained in the Code of Civil Pro- 
cédure of California (section 813), which gives a lien for injuries to goods 
shipped on board a vessel, does not apply, although the bill of lading was 
signed within that state before the goods were shipped, and the freight 
was to be delivered at a port therein. 

8. Same— Lâches. 

Mère delay for the full period of four years allowed by the state stat- 
utes of limitation, in bringing a suit in rem to recover damages to cargo, 
is not, of itself, and in the absêace of exceptional circumstances from 
which lâches would be imputable, sufflcient to justify the court in declin- 
ing to entertain the suit. 

9. Carriers— Damage to Goods-— Ascertainment — Auction. 

Sale by auction in a great mart of commerce is a proper method of de- 
termining the value of goods damaged in the hands of a carrier. 

10. Witnesses — Right to Rkfkesh Memory. 

A witness may refresh his memory by the use of any written mémo- 
randum, although it was not made by himself, if he saw it while the 
facts therein stated were fresh in his recollection, and he knew that the 
mémorandum as then made was correct. 

11. Iksukancb— Subrogation— Partnership— Dissolution. 

Au insurance company which has paid a loss upon partnership goods 
is not prevented, by the suijsequent death of one of the partners and the 
resulting dissolution of the firm, from maintaining a suit in admiralty, 
in the partnership name, to recover the amount of the loss from the car- 
rier. 

12. Shipping— Injury to Goods— Actions— Contract and Tort. 

A libel alleged a delivery of goods to a carrier pursuant to a contract of 
affreightment; that, notwithstanding the contract, the goods were not re- 
delivered to libelants in like good order as received, "but, on the contrary, 
said merchandise was returned to said port" of shipment "in a greatly 
damaged condition, by reason of having been wet with sea water during 
said voyage, which, by reason of the négligence of" the carrier, "gained 
access to the interior of said ship, where said merchandise was stowed"; 
and "that, in conséquence of the injury and damage to said merchandise. 
the libelants hâve sustained damage," etc. Held, that the action was not 
founded upon a tort, but upon tlie contract of affreightment, and that the 
claim for damages was based upon the failure of the carrier to deliver the 
merchandise in good condition; the averment as to négligence being mere- 
ly illustrative of the manner in which the goods were damaged. 
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13. Samk— Jjiability pok Injchy. ! 

CprQmon carriets by watcr are in tiie nature of Insurers, and are llable 
for every loss or dàïiiàgè, howeTer bccasioned, tinless tt happetis frôm the 
act of God or the public enemy, or by tHë act of the Shlpper, or froin some 
otber cause or acciileni; ëxpressly excépted in tbe blli of lading. 

14. SamE— BURDBN DP PrOOP. 

Wheré merchandise is shipped, and the usual blU of lading given, prom- 
IslBig to deliver the same in good o'ràer, the dangers of the sea excépted, 
and tlie goods are founâ to be damaged, the burden of proof is upon the 
ownèr of the vessel to show that the Injury was oetasibned by one of the 
excépted causes. 

16. 8ame—Unseawohthiîib8S— Latent Depects. 

Ip. every eontract for the carriage of goods by sea, there is a warranty 
on the part of the shlpowner that the ship is seâwôrthy at the time of 
beginning her voyage, and his undertaking to safely carry the goods can- 
not be discharged because tbe want of fitness in the vessel is the resuit 
éf latent defects. 

16. Samé— Présomptions. ' 

Àlthough It may be prèsumed that a vessel is seaworthy when she sails, 
if soon thereafter a leak is found, wlthout the ship havlng encountered 
a péril sufficient to aecount for it. the presumption is that she was not 
seàSvorthy when she sailed. ; ■ 

17. Samb— Injury to Goods— Proximate Cause. 

Where a steamerwas run upon the beach solely béc3.use a leak had been 
discovered which could not be contj-olled, and water Immediately came in 
over her deck, so that merchandise was injured, the proximate cause of 
the Injury was the leak, and not the strauding of the vessel. 

18. Evidence— Présomptions— F ailtjee to Prove Known Facts. 

When the circumstances in proof tend to flx a liability on a party who 
has It in.hls power to offer évidence of ail the facts as they existed, and 
rebut the inferences which the circumstances in proof tend to establish, 
and he falls to offer such proof, the natural conclusion is that the proof, 
if produced, would support the inferences against him. 

19. Shippinb— Périls op the , 8ba— Exceptions in Bili. op Lading— Burdek 
op Proop. 

A steamer, alleged by her clalmants to hâve been stanch, strong, and 
seaworthy, and fuily manned, bfficered, and equipped, was discovered, 
aftei belng only 11 hours at sea in fair weather, tO hâve a list, due to 
sea ysrater in her between-decks. The water increased so rapidly that a 
few hours later it was decided tO rtin for a harbor of refuge, where the 
ship was at once beached to prevënt foundering. Hcld, in an action for 
damage to the cargo, that the burden was on the carrier to show wherein. 
and how the leak arose, so as to bring the loss within the exception in the 
bill of lading as to périls of the sea. 

20. Same. ' 

That burden was not discharged by simply showing that the ship was 
in a seaworthy condition at the commencement of the voyage, and pre- 
senting évidence which merely left in doubt the question as to how the 
leak arose. 

31. Same— Trial— PowE^i op Cooet to Compel Evidence. 

Rather than décide the case on the légal presumptions arising from the 
proof, the court might bave compelled the carrier tb show the cause of the 
leak, if known, though inconslstent with the thebry on which the parties 
were trying the case. 

Appeal from the District Court of the United States for the Northern 
District bt California. 

This is a libel in rem, by shlppers of goods shipped on board the steamer 
Queen "of the Pacific, belonging to the claimants herein, to recover damages 
for breach of eontract of affreightment. There were a large number of libels- 
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flled, which, being of tlie same nature, wwe Consolidated. The respective 
proetors agreed to seleet two cases— those of the Bancroft-Whitney Company 
and Hellman, Haas & Co— for trial, as It was belleved tbey would fairly pré- 
sent ail the questions of law and fact tliat might arise in the other cases; the 
disposition of the others to be sub.lect to subséquent arrangement after the 
final décision herein. 

The libelants aver, in substance, that on or about the 28th day of April, 
1888, the goods alleged to bave been damaged were shipped, in apparent good 
order and condition, on board the steamship Queen, at the port of San Fran- 
cisco, for transportation to the port of San Diego, Gai., there to be delivered 
in like good order and condition; that at said time the Pacific Coast Steam- 
ship Company, claimant herein, entered into a eontraet of aftreightment with 
libelants for the delivery of the goods, certain périls in said agreement except- 
ed; that the Queen sailed for San Diego with said merchandise on board; 
that, notwithstanding said eontraet of affreightment, said merchandise was 
not delivered to libelants, at said port, or at any other place, in like good order 
as received, "but, on the contrary, said merchandise was returned to said 
port of San Francisco in a greatly damaged condition, by reason of having 
been wet with sea water during said voyage, wliich, by reason of the négli- 
gence of said steamship Company, its ofllcers and servants, gained access to 
the interior of said ship, where said merchandise was stowed, to wit, on or 
about the 30th day of April, A. D. 1888"; that said steamship is now in the 
Northern district of Galifornia; that, in conséquence of the injury and dam- 
age to said merchandise, the libelants hâve sustained damage, etc. Excep- 
tions were flled to the libels by the claimant of the vessel, which were over- 
ruled by the court. The Queen of the Pacific, 61 Fed. 21.3. The claimant 
then flled answers to the libels. The answers admit that the said merchan- 
dise was received on board the Queen, and was not delivered at San Diego, 
and that it was returned to San Francisco, and was damaged by reason of 
having been wet with sea water,; but deny "that the same was so wet 
with sea water during said voyage, or by reason of the négligence of said 
steamship company, its officers and servants, or either of them; and deny 
that by reason of such, or any such, négligence, sea water, or any water, 
gained access to the interior of said ship, where said merchandise was stowed," 
or at any time, or at ail; deny that at the time the libels were flled the 
said steamship was in the Northern district of Galifornia; and aver that 
for four days prior thereto, and continuously thereafter, the said ship was 
without the Northern district of Galifornia; deny ail damages. And, for a 
further and separate answer and défense, the claimant allèges "that said 
steamship Qileen of the Pacific was, when she sailed from said port of San 
■Francisco, as in said libel alleged, stout, stanch, strong, and m every respect 
seawofthy, and in such condition sailed from said port of San Francisco, fully 
and completely manned, offleered, and equipped for her intended voyage, and 
with merchandise on freight, and a large number of * * * passeugers on 
board of her; that she left * * * San Francisco at about the hour of 
2 o'clock p. m. of April 29, 1888; • * * that no imusual incident was 
known to occur during said 29th of April, 1888; that, about 1 o'clock a. m. of 
the 30th of April, said steamship was noticed to hâve a slight list to starboard; 
that eflforts were then made to correct such list by shifting freight to port in 
the between-decks, and burnlng coal mostly from the starboard bunkers; that 
about 2:15 or 2:30 o'clock a. m. of Monday, April 30, 1888, water was dis- 
covered to be dropping from a point in the iron bulkhead on the starboard 
Bide of the engine room, and about six (6) or eight (8) inches above the deck 
of the alleyway in the between-decks of the vessel; that an examtnation then 
made resulted in water being found in the between-decks of the steamship 
af t, such water extending about half way from the side of the ship to the 
hatch coamings, but the aperture through which such water entered the ves- 
sel could not, after diligent search for the same, be discovered; that seamen 
were put to work passing such water down the hatches into the hold, so as 
to bring it within reach of the bilge puraps, and such pumps were kept in 
opération, notwithstanding which the water steadily Increased between-decks, 
and the list of the vessel became so great that about the hour bf 5 o'clock 
a. m. it was deemed by the master of said vessel prudent to make for Port 
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Hàrford with ail contenient speed, which was done, and tbe said vessel at 
about the hour of 7 o'clock a. m. &f said 30th day of AprJl, 1888, was run upon 
theibeach at said Port Harford.at which place sea water immediately came 
in over her deck, and nearly ûlled the vessel with water, and thereby said 
merchandise became wet with sea water; that the beaching of said steam- 
shlp was necessary to prevent and avoid a total loss of said steamship, and 
of ail the said merchandise then on board of her, and was done by the master 
thereof as the resùlt of cool délibération, and in the exercise of a wise dis- 
crétion on his paît as to what was best to he done, and with the purpose of 
saving said vessel and cargo, and of rendering entirely safe the lives of ail 
the persons, ptissengers and crew, 212 in number, then on board of said 
Rteamsliip; that the said Pacific Coast Steamship Company, owner of said 
steamahîp, did at ail times, and immediately prior to the sailing of said steam- 
ship from tlie said port of San Francisco with such merchandise on board of 
her, exercise due diligence to make the said steamship in ail respects sea- 
worthy, and properly manned, , equipped, and supplied for lier then intended 
voyage, to wit, a voyage to San Diego and way ports, and retiirn: that the 
crew of said steamship was composed, during the times referred to, of 
persons compétent to discharge the diities pertaiuing to their several stations 
on board said vessel"; that said merchalicîiae was delivered to, reeeived and 
carrled by, the claimant tinder and in pursuauce of the laws of the state of 
California, and the provisions of spécial contracts made by the llbelants and 
the^elaimant; and that said merchandise was damaged, if at ail, in said statè. 
And, for a stlU further and sépara te défense, claimant allèges: Tliat the 
libels are barred by the lâches of the libelants in the proseeution of the same, 
by the terms of the contract alleged in said libels, which reads as foUows: 
"It îs expressly agreed that ail daims against the P. C. S. S. Co.. or any of 
the stockholdeïs of said Company, for damages to, or loss of, any of tbe 
within merchandise, must be presented to the company within thirty days 
from date hereof, and that, after thirty days from date hereof, no ac- 
tion, suit, or proceeding in any com*t of Justice shall be brought against 
said P. C. S. S. Oo., or any of the stockholders thereof, for any damage 
to, or loss of , said^ merchandise; and the lapse of said thirty days shaU 
be deemed a conclusive bar and release of ail riglit to recover against s.aid 
Company, or any of the stockholders thereof, for any such damage or loss.' 
That libelants did not présent, or cause to be presented, to said company, with- 
in such 30 days, their daims for the damages, or any part thereof, as in said 
libels alleged; nor was this, or any, proceeding commenced in any court with- 
in said 30 days, nor at any time prior to the 28th of Aprll, 18i)2, at which 
tlme said steamship was not within the Northern district of California; nor 
was said steamship seized by the marshal mider process until the 4th of May, 
1892. That the Ubels are barred by the provisions of sections 337 and 338 of 
the Code of Civil Procédure of the state of California. That the same nre 
barred by lâches on the part of libelants, by delay in the proseeution of ilie 
same for such length of time as constitutes, and Is, a bar to a recovery there- 
of in a court of admlralty. 

TJnder the issues as thus presented, the proetor for libelants at the trial oon- 
tented blmself with Introducing the shipplng receipts as évidence of the ap- 
parent good order and condition of the goods when delivered to the carrier 
for shipment, and, after offering some testimony as to the damaged state of 
the shipment of Hellman, Haas & Co., rested their case. Thereupon claimant 
moved for a judgment in his favor, which was overaniled by the court (The 
Quéen of the Pacific, 75 Fed. 74) ; and thén the claimant introduced évidence ' 
in support of the avèrments In the answer. This évidence did not diselose 
the cause of the leak, nor the exact locality where the water gained access to 
tbe vessel. The court, upon the final hearing, rendered a decree In favor of 
libelants. The Queen, 78 Fed. 165. 

G«orge W. Towle, Jr., for appellant. 
MiKon Andros, for appellees. 

Before GULBERT and ROSS, Circuit Judges, and HAWI,EY, Dis- 
trict Judge. 
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HAWLEY, District Judge (after stating the facts). The libel of 
eaeli libelant is in rem against the steamer Queen of the Pacific, owned 
by the claimant, to recover damages for a breach of contract of af- 
freightment, for the safe delivery of certain merchandise, in apparent 
good order and condition, at the port of San Diego. There are two 
libels, but in the discussion we shall mainly refer to but one, and the 
Queen of the Pacific will be mentioned as the "Queen." By a référence 
to the pleadings, it will be observed that there are numerous prelim- 
inary questions as to the right of the Ubelant to recover. Thèse will 
first be discussed. 

1. It is argued by the appellant that, the libelant having failed to 
prove that the steamer Queen was within the Northern district of 
California at the time the libel was flled, the court had no jurisdiction 
to enter any decree. This question rests upon the averment in the 
libel that the steamer was within the district, and the averment in the 
answer of the claimant that it was not. It is claimed that no évidence 
was offered in support of thèse averments, and that the burden of proof 
was upon the libelant to make proof in regard thereto. The learned 
judge who tried this case, in his opinion, stated that there was some 
évidence to the efîect that the steamer was within the district at that 
time. But, be that as it may, we are of opinion that its présence or 
absence at that time, in the light of the other facts to which we shall 
refer, is wholly immaterial in order to confer jurisdiction. Conceding 
that no jurisdiction can be conferred in such a case until there is a 
seizure made within the limits of the territorial jurisdiction of the 
court, it does not follow that the steamer must be within such limits 
at the time the libel is flled. The court acquires its jurisdiction over 
an action upon a maritime contract of afîreightment by the flling of 
the libel. It obtains jurisdiction over the res by a seizure of the 
steamer, made at that time or thereafter, within the district. The 
facts are that the monition was flrst returned not served, the steamer 
being without the jurisdiction of the court. An alias monition was 
thereafter issued, and returned served within the district. The court, 
having jurisdiction of the subject-matter, obtained jurisdiction over 
the res when it was attached by the marshal upon the alias monition. 
The jurisdiction of the court over the cause of action is différent from 
its jurisdiction over the person or over the res. The jurisdiction ae- 
quired in the flrst case is obtained by service of process on the person; 
and in the second, by a seizure of the res. After the libel is flled. 
and process issued thereon, the court cannot proceed until, in the one 
case, the person has been served or appears, and, in the other, until 
there is an actual seizure of the res. In Cooper v. Reynolds, 10 Wall. 
308, 316, the court said: 

"By 'jiiriscliction ovpr the subjeet-matter' is meant the nature of the cause 
of action and of the relief soiight; and this is conferred by the sovereign au- 
thority wliich organizes tlie court, and is to be sought for in the gênerai 
nature of its powers, or in authorlty specially conferred. .Turisdiction of the 
person is obtained by the service of process, or by the voluntary appearance 
of the party in the progress of the cause. .Turisdiction of the rea is obtained 
by a seizure under process of the court, whereby It is held to abide such order 
as the court may make. coneerning it. The power to render the decree or 
Judgnient which the court may undertake to make In the partieular cause 
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dépends upon the nature and extent of the authority vested In it by law in 
regard, to thesubject-matter of the cause." 

There are numerous cases where process in rem has been issued by a 
fédéral court where the res was within the hands of à state court of co- 
ordinate jurisdiction. In such cases the fédéral court refused to dis- 
miss the libel, but postponed action thereon until the proceedings in 
such court of co-ordinate jurisdiction^ were terminàted. The E. L. 
Gain, 45 Fed. 367; Moran v. Sturges, 154 U. S. 256; 279, 14 Sup. Ct. 
1019; Ex parte Chetwood, 165 U. S. 443, 460, 17 Sup. Ct. 385; Ex 
parte Johnson, 167 U. S. 120, 125, 17 Sup. Ct. 735. It must be ad- 
mitted that in such cases the res is as much without the jurisdiction of 
the fédéral court as if it were without the district. 

The objection to the jurisdiction of the court is not well founded. 

2. The appellant Glaims that the proceedings against the Queen in 
rem are, in substance and eflfect, proceedings against the Pacific Ooast 
Steamship Company, within the true intent and meaning of the spé- 
cial contract set ont in the pleadings, and that the claimant is released 
by the30-day clause of the spécial contract. Tbis contention cannot 
be sustained. As a gênerai rule, it may be conceded that a proceeding 
in tem cannot be maintained against an offending steamer, where there 
is no liability upon the part of the owner of the steamer to pay the 
libelant's claim. But the libelant is not compelled to proceed directly 
a^inst the owner. Hé may enforce his lien against the steamer. 
There ie a clear distinction between the two proceedings. A pro- 
ceeding in rem is to enforcea lien against the oiïending steamer, ir- 
respective of the ownersMp of it, and' no personal judgment can be 
entered against the shipowner as such. The decree in a proceeding in 
rem is enforced directly against the res, by a condemnàtion and sale 
thereof, or against the obligors on the bond that stands in the place of 
the res, and for the purposes of the judgment is the tes. while a proceed- 
ing in personam is direct against the shipowner to enforce his personal 
liability for a debt, wholly irrespective of any lien on the ship, grow- 
ing ont of the maritime contract onwhich the proceeding is founded. 
The présent proceeding is not against the claimant company, or its 
stockholders,' to enforce the payment of a debt, but it is to foreclose a 
lien against a steamer in wbich they claim an interest. The fact that 
the company appears and interposes a claim to the steamer does not 
change: the légal nature of the proceeding from one in rem to one in 
personam, so as to bring it within the terms of the spécial contract 
on the back of the bill of lâding, which are to bê contra proferentes. 
In Léon v. Galceran, 11 Wall. 185, 189, where a writ of séquestration 
had been issued, under the laws of the state of Louisiana, against a 
vessel, to enforce the payment of the seamen's wages, the court said: 

"Neither the writ of séquestration nor tlie process of attacliment is a pro- 
ceeding in tem, as known and practiced in tlie atlmiralty, nor do they bear 
any analogy whatever to such a proceeding, as a suit in ail such cases is a 
suit against the owner of the property, and not against the property as art 
offendlnig thing, as in case where the libel Is in rem in the admiralty court to 
enforce a maritime lien in the property." 

The contract relied upon by appellant is in the nature of a statuts 
of limitations, prohibiting, af ter the lapse of a certain period, the 
bringing of any suit or proceeding against the Pacific Coast Steamship 
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Company, or against any of its ■ stockholders, to reoover damages for 
loss or injury to the merchandise specified in the Mil of lading. It 
will be observed that notliing is said in the contract against the right 
of the shipper to enf orce any lien against the ship. Is it not f air to 
présume that, if the steamship company intended to include in this 
limitation a proceeding in rem against its steamship, it would hâve ex- 
pressed this intention in language unambiguous, clear, definite, and 
certain? The fact that it has not done so is to be construed most 
strongly against it. The rule of strict construction is always applied 
to such exceptions. Conditions in policies of Insurance furnish the 
true rule upon this subject. The courts hâve universally held that as 
the insurance company prépares the contract, and embodies in it such 
conditions as it deems proper, it is in duty bound to use language, in 
the varions provisions of the policy, in such a manner that the insured 
cannot be mistaken or misled as to the duties and burdens thereby im- 
posed; and in case of any doubt or nncertainty as to the meaning of 
the words, or of inconsistent or contradictory provisions in the policy, 
they are to be construed most strongly against the company. Palmer 
v. Insurance Co., 1 Story, 360, Fed. Cas. No. 10,698; Steel v. Insur- 
ance Co., 51 Fed. 715, 722, and authorities there cited. In The Cale- 
donia, 157 U. S. 124, 137, 15 Sup. Ot. 537, the court said : "As the excep- 
tions were introduced by the shipowners themselves in their own favor, 
they are to be construed most strongly against them." 

We are of opinion that the 30-day clause in the bill of lading has 
no application to this proceeding; but, even if it could be held 
that the limitation clause in the contract was applicable, it would 
not constitute a bar, because the limitation of time therein spec- 
ified is unreasonable. Admitting that a common carrier of gooda 
has a right to adopt rules flxing the time within which the shipper 
must présent his claim or bring his action for damages, it does not 
follow that this is an arbitrary right, or that the clause in the bill 
of lading in the présent case is reasonable. The date of the bill 
of lading is the date when the goods were received. The carrier 
might, in transporting the goods, meet with unavoidable accidents, 
or delay in delivering the same at the port designated, and might 
thereafter lose or damage the goods. The amount of the damage, 
if only partial, could not probably be ascertained for several days 
or weeks, depending upon the spécial circumstances of the case, 
and it would be unjust and unreasonable to limit the time of in- 
stituting proceedings from the date the goods were received. The 
limitation ought, in justice and fairness to ail parties concerned, 
to be limited, at leasi;, from the time when the loss or damage oc- 
curred. If not, to the time when the shipper had knowledge there- 
of ; and a reasonable time thereafter should be given, within which 
the claim must be presented, or action brought thereon. 

The appellees are not estopped from enforcing this rule of con- 
struction against the steamship companv. As was said in Liver- 
pool & G-. W. Steam Co. v. Phénix Ins. Co., 129 U. S. 397, 441, 9 
Sup, et. 471: 

"The carrier and his customer do not stand upon a footing of equality. 
ïhe individual customer has no real freedom of choice. He cannot attorOL t,o 



1S8 94 FEDERAL REPORTER. 

higgle or stand out, and seek redress in the courts. He prefers rather to ac- 
eept any bill of lading, or to sign any paper, that the carrier présents; and 
in most cases he lias no alternative but to do this, or to abandon hls business. 
Spécial contracta between the carrier and the customer, the terms of which are 
iust and reasonable, and not c6ntrary to public policy, are upheld,— such as 
those exempting a carrier from responsibllity for losses happening from acci- 
dent, or from dangers of navigation that no human slîill or diligence can guard 
against. * * * But the law does not aUow a public carrier to abandon 
altogether his obligations to the public, and to stipulate for exemptions which 
are unreasonable'and improper, amounting to an abrogation of the essential 
duties of his employment." 

In Express Co. v. Darnell (Tex. Sup.) 6 S. W. 765-767, a limitation 
clause of 60 days from the time when the bill of lading was given 
was held to be uni-easonable. The court, in discussing this ques- 
tion, said: 

''Any reasonable limitation contained in the bill of lading would be upheld 
by the court. But it has been decided by this court that an unreasonable 
restriction is not valid, even in cases to which our statute does not apply. 
Raiiroad Co. v. Harris, 67 Tex. 166, 2 S. W. 5T4. Is this a reasonable limita- 
tion? We think not. If it had been stlpulated that a claim should be made 
in 60 days from the aseertainment of the iQSS, tlie case would hâve been dif- 
férent. But to require a shipper to give notice of his claim within a short 
period ot the date of the bill of lading, without référence to the time when a 
loss for the breach of the con tract accrued, Is to impose a restriction which in 
many ceises would deny a right of action, and thereby permit the carrier to 
contract against his négligence, which is never allowed." 

3. The questions raised by appellant as to the applicability and 
effect of the sections of the Code of Civil Procédure and statute of 
limitations, and the alleged lâches of the libelant in the diligent 
prosécution of his claim, will be considered together. 

The fact that the bill of lading was signed within the state of 
Calîfornia, before the goods were shipped on board the Queen, and 
that the freight was to be delivered at a port within the state, does 
not bring the contract within the provisions of the statutes of Cal- 
ifôrnia. The libelants did not bring this suit to enforce any lien 
given by the state statute; and hence the provision of section 813 
of the Code of Civil Procédure of California, relative to the time 
of bringing actions against steamers, vessels, and boats, which dé- 
clarés that "such liens only continue in force for the period of one 
year from the time the cause of action accrued," as well as the 
other provisions of the Code cited by counsel, hâve no application. 
Thèse libels were brought under, and by virtue of, the maritime 
laws of the United States. In the exercise of their admiralty and 
maritinie jurisdiction, the United States courts are governed sole- 
ly by the législation of congress and the genetal principles of mar- 
itime law, and are not bound by state statutes. New Zealand Ins. 
Co. V. Éarnmoor Steamship Co., 24 C. C. A. 644, 79 Fed. 368; Wil- 
lard V. Dorr, 3 Mason, 91, Fed. Cas. No. 17.679; Brown v. Jones, 2 
Gall. 477, 481, Fed. Cas. No. 2,017; The Kev City, 14 Wall. 653. 

In The J. E. Bumbell, 148 U. S. 1, 12, 13 Sup. Ct. 500, the court 
said : 

"The admiralty and maritime jurisdiction is conferred on the courts of the 
United States by the constitution, and cannot be enlarged or restricted by the 
législation of a state. No state législation, therefore, can bring within the 
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admlralty jurisdlction of the national courts a subject net maritime in its na- 
ture." The Glide, 167 IJ. S. 606, 622, 17 Sup. Ct. 930. 

The question of lâches, however, is applicable to courts of ad- 
miralty, and should be governed by the gênerai principles of equity 
in regard thereto. No gênerai principle of equity ia better settled 
than the one which déclares that a party must not be permitted to 
sleep over his rights, to the préjudice of the party against whom he 
makes a claim, who by the delay may be deprived of the évidence 
and means of effectively defending himself. But the question as 
to what is to be considered a reasonable time has not been, and 
cannot be, settled by any précise or deflnite rule, that would be 
applicable to ail kinds and classes of cases. The proper solution 
of the question dépends, to a great extent, upon tlie facts and 
circumstances of each particular case. What would be lâches in 
one case might not constitute lâches in another, where the facts 
are différent. Mère lapse of time is not always the true criterion 
to follow, although it often constitutes an important factor. State 
statutes of limitations are often adopted by analogy. But in some 
cases courts hâve held a party guilty of lâches for failure to bring 
hjs suit within a reasonable time, although the statute of limita- 
tions has not expired. Others hâve declined to dismiss the suit on 
the ground of lâches, even where not brought within the time re- 
quired by analogy of the statutes of limitation at law. The court, 
in determining the question, must necessarily be governed by the 
exercise of its sound légal discrétion, with spécial référence to the 
,facts. 

• In The Key City, 14 Wall. 653, 659, Mr. Justice Miller, in deliv- 
ering the opinion of the court, said : 

"The authorities on the subject of lapse of time as a défense to suits for 
the enforcement of maritime liens are carefplly and industriously collected 
in the briefs of counsel on both sides, to whieh référence is hereby made, 
without specifying them more particularly. We thinlc that the following 
propositions, as applicable to the case before us, may be fairly stated as the 
resuit of thèse authorities: (1) That, while the courts of admirai ty are not 
governed in such cases by any statute of limitation, they adopt the principle 
that lâches or delay in the judicial enforcement of maritime liens will, under 
proper circumstances, constitute a valid défense. (2) That no arbitrary or 
flxed period of time has been, or will be, established as an inflexible rule, but 
that the delay which wiU defeat such a suit must, in every case, dépend upon 
the peculiar équitable circumstances of that case. (3) That where tlie lien 
is to be enforced to the détriment of a purchaser for value, without notice 
of the lien, the défense will be held valid under a shorter time, and a more rigid 
scrutiny of the circumstances of the delay, than when the claimant is the 
owner at the time the lien accrued." 

In Southard v. Brady, 36 Fed. 560, the court said : 

"It is true that there is no statute of limitations in admiralty; but courts of 
admiralty, like those of equity, will not lend their aid to enforce stale demands. 
Bxceptional circumstances will sometimes lead a court of admiralty to pro- 
nounce a claim stale after a lapse of time less than the local statutory period 
of limitations. Where there is nothing exceptional in the case, the court will 
govern itself by the analogy of the common-law limitations." Bailey v. Sund- 
berg, 1 C. C. A. 387, 49 Fed. 583, 586. 

The Code of Civil Procédure of California limits the time for the 
commencement of actions as follows: 
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"Sec. 337. "W'itWn four years:, An action upon any contract, obligation, or 
liabllity, founded upon an instrumeat ta wrltlng, executed ; In itUls state." 

This proceeding was instituted on the last day of tbat period of 
time. There are iiD,facts or circumstances,which indicate that by 
areason of tiiie tdelày appellant:has been prejudiced in aay of its 
légal rightsi ori prevented in any manner from making any défense 
that it could h^ive made if there had been no such delay. No wit- 
nesses were absent by whom the tacts could be estàblished. In 
brief, there wère no difiicultîes encountered in the path of having 
a f air trial. There are no spécial or exceptional facts or circum- 
stances, which so of ten appeal to the conscience of the courts in 
such cases, th£(,t would, in equity, justify us in holding thèse libel- 
ants guilty of such lâches as to deprive them of their right to main- 
tain their libels because of their delay in instituting the proceed- 
ings herein. i 

4. The spécial contracts provide that: 

"It Is understood that In the settletaent of any clalm for loss of, or damage 
to, any of the above-mentloned goods, sald clalm shall be restricted to the cash 
value of ,SHCh goods at the port of shipment at the date of shipment." 

Appellant objects td the methods pursued by the libelants in 
making the proof s on this point; — both as to the cash value, and ôf 
the dépréciation of value on àccount of the damages. The objec- 
tions are purely téchûîcal. There is no showing or prêteuse that 
thfe resuit rèached îs erroneous. The damaged goods were sold at 
public aUction, and it is olainied that such a sale dbes not repre- 
sent the true market value of the damaged goods. Why not? No 
showiflg is made by appellaùt that any greater value could hâve 
been obtained at private sale, or that the public auction was not 
fairly conducted. What was the use of going through the formula 
and expétiseof having the -goods appràised? The àame objections 
could perhaps hâve been urged, with as much, or greater, force 
against an appraisement, as against a public auction af ter due and 
timely notice. 

In The Cblumbus, 1 Abb. Adm. 37, Fed. Cas. No. ,3,041, Betts, J., 
said: 

"Sale by auction Is, in the great inarts of commerce, so commonly resorted 
to by merchants to ascertaln the value of détériora ted merohandise, that it 
may almost amount to a usage of trade. It furnishes, cheaply and promptly. 
ail the aecuracy whlch can be espected in any known measure of damages; 
and it Is peouliarly fltting, in cases of this eharacter, that the court should 
sanction and sustain it as the method best adapted to protect the interests of 
ail parties concerned." 

In The Columbus, 1 Abb. Adm. 97, Fed. Cas. No. 3,042, the same 
judge said: 

"To ail feàsonable intents, this method of flxing the amount of injury or 
loss is just as 6bligatory on him aiid the vessel as a submission to arbltra- 
tion, or an adjustment by mutual agreement between the parties. It does not 
appear that any witness, knowing the condition of the gciods, considered the 
sale prîces at ail belot*' their marketable value. The salé at auction, under 
such circumstances, was properly admissible as évidence of the value of the 
goods when landed." 

The objections made upon thèse points were properly overruled. 
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5. It is claimed by appellant that the court erred in allowing thé 
witness Haas, when testifying as to the cost of the goods, to re- 
fresh his memory from a mémorandum marked "Merchandise on 
Steamer Queen," which the witness said was the bill, or a copy of 
it, which was handed to the agents of the steamer, of the goods 
shipped on the Queen. The facts in relation to this mémorandum, 
as shown by the testimony, are as f ollows : 

"By Mr. Andros: Q. Do you know what goods were shipped on board of 
her? A. I know by the bills. Q. Please to state— Eefresh your memory 
from that paper, and state what they were. Mr. Towle: I objeet to any 
testimony from that paper. Mr. Andros: Q. In whose handwriting is that? 
A. This is in the handwriting of a clerlî of ours, who was wlth us then, and 
who is with us now, in Los Angeles. The Court: Q. Do you l^now anything 
about that paper yourself? A. Nothing more than I told the young man to 
make it ont at the time. He made it under my supervision. Mr. Andros: Q. 
I will ask you to see, as I reaC this, whether it corresponds with what is on 
the back of this bill of lading. • * » Mr. Towle: We objeet to that as Ir- 
relevant, immaterial, and incompétent, whether it agrées with the mémoran- 
dum or not. Mr. Andros: I propose to prove the cost price of thèse goods by 
Mr. Haas, and I want to simply identify thèse goods by that mémorandum, so 
that he may testify as to the cost. Mr. Towle: So far as it has a bearing upon 
the (luestiou of priée, if the witness proposes to testify from that mémorandum 
as to priées, we shall objeet to that. We objeet to thèse questions. If the wit- 
ness is to testify, he can as well testify from the items on the bill of lading 
as from iîxe mémorandum which agrées with those items. The Court: His 
mémorandum probably has the priées attached. Mr. Andros: Yes, sir. Q. 
'50 cases of canned vegetables.' What was the price of this, Mr. Haas? Mr. 
Towle: Are you testifying from your mémorandum, or from your own knowl- 
edge? A. I am testifying from the mémorandum. Mr. Andros: Q. Did you 
at the time know the cost of thèse goods? A. Yes, sir. Q. Did you buy them? 
A. Yes, sii:. Q. Bought them yourself hère? A. Either bought them myself, 
or they were bought under my supervision. Q. So at that time you did know 
what they cost? A. Yes, sir. Q. Did you subsequently instruct that mémo- 
randum of that cost to be made? A. Yes, sir. Q. At the time that you made 
that mémorandum yourself, or had It made under your supervision, were the 
figures therein mentioned the true cost of those goods? A. Yes, sir. Mr. 
Towle: We ask that that answer be stricken out. * * • We submit that 
the only mémorandum that can be used is one made by himself at the time. 
* * * The Court; Or under his direction. The Witness: It wasourbook- 
keeper. Mr. Towle: But he directs spmebody to make up a mémorandum 
and that paper, and présents them to him. That does not authorize him to 
testify from it The Court: He goes further than that. He said he knew It 
to be correct. * * * The Court: I understood you to say that you knew 
that the charges there were correct at the time? A. Yes, sir." 

We hâve made this quotation because it shows, as clearly as any 
words we might express, that the objections made by appellant are 
absolutely untenable. The law is well settled that a witness may 
be permitted to refresh his memory by the use of any written mém- 
orandum, although it is not made by himself, if he saw it while 
the facts therein stated were fresh in his recollection, and knew 
that the mémorandum, as then made, was correct. 1 Greenl. Et. 
(15th Ed.) §§ 436, 437; Corn. v. Ford, 130 Mass. 64, 66, and author- 
ities there cited; HufE t. Bennett, 6 N. Y. 337, 339; Jones, Ev. § 
880, and authorities there cited; Milling Co. v. Walsh, 108 Mo. 
277, 284, 18 S. W. 904. 

6. Appellant argues, with référence to the libel of the surviving 
partners of the firm of Hellman, Haas & Co., that if the loss sustained 
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by tliem was paid by the Magdebijrg Geoeral Insurance Company prioi." 
to tbe dissolution by the death of Jacob Haas, one of its members, the 
surviving partners hâve no authority to sue, because their authority 
was limited to a settlement of the partnership affairs as provided by 
sections 245S-2462 of the Civil Code of Oalif ornia. The contention is 
that undeteuch conditions, the insurer, having paid the loss, and there- 
by become subrogated to the partnersliip rights, during the lifetime of 
Jacob Haas, had the right to sue in the partnership name, so long as 
the partnership existed, but that it could not sue, as it did in this case, 
in the name of the surviving partners. This contention cannot be sus- 
tained upon reason or authority. 

In Liverpool & G. W. Steam Co. v. Phénix Ins. Co., 129 U. S. 397, 462, 
9 Sup. et. 469, where the libel was flled by the insurance company, the 
court said: 

"The question of the subrogation of the lil)elant to the rights of the shippers 
against the carrier présents no seridus difflculty. From the very nature of 
the contract of Insurance as a contract of indemnity, the insurer, upon paying 
to the assured the amount of a loss, total or partial, of the goods insured, 
becomes, wlthout any formai assignment, or any express stipulation to that 
effect in the pôlicy, subrogated, in a corresponding amount, to the assured' s 
right of action against the carrier or other person responsible for the loss, and, 
In a court of admiralty, may assert in his own name that right of a shipper. 
The Potomac, 105 U. S. 630, 634; Phœnix Ins. Oo. v. Erie & W. Transp. Co., 
117 U. S. 312, 321, 6 Sup. Ct. 750, 1176." 

In Hall V. Kailway Co., 13 Wall. 367, 370, the court said: 

"In respect to the ownership of the goods, and the risk incident thereto, the 
owner and the insurer are considered but one person, having together the 
bénéficiai right to the Indemnity due from the carrier for a breach of his 
contract, or for nonperformance pf his légal duty. Standing thus, as the in- 
surer does, practlcally in the position of a surety, stipulating that the goods 
shall not be lost or injuredin conséquence of the péril Insured against, when- 
ever he has Indemnifled the owner f or the loss he is entitled to àll the means of 
indemnity which the satisfled owner held against the party prlmarily liable. 
His right rests upon famillar princlples of equity. It is the doctrine of sub- 
rogation, dépendent not at ail upon privity of contract, but worljed out 
through thé right of the creditor or owner. Hence It has often been ruled 
that an insurer who has paid a loss may use the name of the assured in an 
action to obtaiii redress from the carrier whose f allure of duty caused the loss." 

See, also, V. S. v. American Tobacco Co., 166 U. S. 468, 474, 17 Sup. 
Ct. 619. 

In the face of thèse authorities, it is apparent that the question as to 
who shall bring the suit is one tobe determined betweèn the shippers 
and the insurance company. It m no côncern of the appellant whether 
the libel is brought in the name of the shippers, or in the name of the 
insurance company. In either event the right of the claimantin its 
défense would be identical. : If the insurance company bécame subro- 
gated to the right of the partnership during the lifetime of ail: the 
partners, the death of one subséquent to the loss, and its pay ment by 
the insurance company, would not prevent it from recovering from the 
carrier for the damage sustained to the goods. The insurance com- 
pany had; the right at its élection to use the name of the sutviving part- 
ners of the flrm in bringing this suit, or to bave instituted the suit, in 
its own name. If it were brought for the beuetît of the insurance com- 
pany, it stands, in law, the same as if it were brought in its own ;name, . 
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and its right to maintain the suit cannot be questioned by tlie claimant. 

There are other minor points discussed by counsel, wliicli we hâve 
examined, but do not think necessary to discuss. It is enough to say 
that they are without merit. 

7, It is contended by appellant that no négligence on. the part of the 
ship was proven by appellees; that the presumption of négligence from 
the goods being wet was overthrown by proof on the part of appellant 
that the steamer was seaworthy when she sailed, and that there was 
no négligence of the master or crew on the voyage; that thèse facts, 
which are not disputed, cast upon the libelants the burden of proving 
some specilic négligence, which they hâve failed to do; that the libels, 
while they allège the exécution of the contract, are based, not upon a 
breach of contract per se, but upon négligence, and négligence only, as 
the occasion and foundation of the alleged damages. Upon thèse 
points the respective proctors hâve exhibited great and commendable 
industry in the citation of authorities which it is clainied support their 
views, and hâve furnished the court with convincing évidence of their 
skill, ability, and learning in the arguments which they hâve elaborate- 
ly made in their briefs. In the light of their respective contentions, 
it becomes important to flrst détermine the true nature and character 
of the libels, — whether they are to be construed to be actions upon 
torts, as claimed by appellant, or actions upon contracts, as claimed by 
appellees. The question is important. But, upon a careful examina- 
tion of ail the cases, we are of opinion that it is not difflcult of solution. 
There is no apparent conflict in the authorities. cited. The dilïerencesi 
which at first blush might seem to exist are, upon close examination, 
found to be based upon différent facts as to the allégations contained in 
the libels. Some refer to common-law actions, others to proceedings 
in admiralty; some are cases of collision, and others upon contracts 
for affreightment. Discrétion, judgmeut, and patient considération 
inust be brought to bear in order to détermine which are applicable, 
and which are not, to the pleadings and facts in the présent case. We 
hâve, in the statement of facts, copied the averments in the libels. 
They need not be repeated. It is essential to bear in niind that pro- 
ceedings in admiralty are not the same as in the courts of the common 
law. As was said by Mr. Justice Story in The Adeline, 9 Cranch, 
244, 284, "no proceedings can be more unlike than those in the courts of 
common law and in the admiralty." In actions at common law the 
pleadings are to be construed strongly against the pleader, and often 
strictly, without regard to the real substance of the action; but in 
admiralty the rule is différent. Ail courts of admiralty agrée in re- 
garding substance as of more importance than form, in the proceedings 
M'hich corne before it; and therefore any process in admiralty is, in 
gênerai, if not always, sufflcient, which distinctly brings the substance 
of a case, and the actual parties, before a proper court in such way as 
to permit the questions of the case to be investigated, its merits ascer- 
tained, and justice doue. 2 Pars. Adm. 309. 

The criticism of appellant is based upon the language in the libel, 

"that, in conséquence of the injury and damage to said merchandise 

by sea water, * * * the libelant has sustained damages." And 

he argues that while the libels, by way of iuducement, show a failure 

94 F.— 13 
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to perform the spécial contracts, they do not claim any damage ias re- 
sulting therefrom, and that, by the sélection of the libelants, the dam- 
ages alleged are limited to thè alleged négligence of the servants of 
the Pacific Coast Steamship Conapany in permitting the sea water to 
flow in upon ^the goods, and that such averments show that the action 
is founded upoh a tort, and not upon a contract, ahd that, if there was 
no négligence, the libelant ' cannot recover any damages. We are un- 
able to agrée with the vié^s thus expressed. On thë other hand, we 
are of opinion that the proceeding is founded upon the contract of af- 
freightment, and that the claim for damages is based upon the failure 
of the Steamship company to deiiver the toerchandiise in good order 
and condition, and that the averments in the plêadings as to the négli- 
gence are merely illustrative of the manner itt Mfhich the goods were 
damaged. It cannot, it eeems to us, be legally said that' the mère men- 
tion of the Word "négligence," as used in the plêadings, changes the 
character of the proceeding from one on a contract tô one in tort. If 
there is an express contract, and the act complained of is a breach of 
it, the action is clearly founded on a contract. The libelants had the 
privilège of selecting the form of the proceeding, — whether in tort or 
upon the contract; and, having elected to rely upon the contract, they 
are entitled to ail the rights and privilèges Jiertaining thereto. 

The authorities cited by appellant in the collision cases and cases 
at common làw are not, in our opinion, applicable to this case. The 
other cases do not sustain his position. ■ 

In Leg'ge v. Tucker,-! Hurl. & N. 500, which is referred to with 
approbation by the court in Atlantic & P. K. Go. v. Laird, 164 U. 
S. 393, 398, 17 Sup. Ct. 120, the action was, in form, an action on 
the case, for the négligence of the livery stable keeper in the care 
and custody of a horse; and it was held that the foundation of the 
action was a contract, and that, in whateVer way the déclaration 
was formed, it was an action of assumpsit. Pollock, 0. B., said: 

"Wlaere the foundation of the action is a contract, iu whatever way the déc- 
laration is framed, it is an action of assumpsit." 

Watson, B., said : 

"The action is clearly founded on contract. Pormerly, In actions against 
carriers, the custom of the realm was set out in the déclaration. Hère a con- 
tract is stated by way of InduCement, and the true question is whether, if that 
were struck out, any ground of action would remain. Williamson v. Allison, 
2 Bast, 452. There is no duty independently of the contract, and therefore 
it is an action of assumpsit." 

In Baylis v. Lintott, 8 L. R. C. P. 345, the action was against a 
carriage proprietor for not securely carrying certain luggage be- 
longing to a person who had hired his carriage. The déclaration 
alleged that in considération that the plaintiff, with her luggage, 
would become a passenger in such carriage, the défendant prom- 
ised to carry the plaintiff and her luggage safely, but did not safely 
carry the plaintiff's luggage, but so carelessly and negligently con- 
ducted himself that part of said luggage was lost. The court held 
that the cause of action set forth in the déclaration was "founded 
on a contract." 
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In Fleming v. Railwaj Co., 4 Q. B. Div. 81, 83, the material parts 
of the statement of çlaim were (1) that the plaintifEs delivered to 
the défendants, as common carriers of goods for hire, a parcel of 
goods of the plaintifEs, to be carried by the défendants from Shef- 
âeld to Dundee, for reward to the défendants; (2) that the défend- 
ants, as such oommon carriers as aforesaid, accepted the said par- 
cel of goods, to be bj them taken care of, and safely and securely 
carried and delivered to the plaintififs at Dundee; (3) that the de- 
fendants did not take care of, and safely and securely carry and 
deliver to the plaintiffs, the said parcel of goods, but, not regard- 
ing their duty in that behalf, so carelessly and negligently con- 
ducted themselves with respect thereto that the said parcel of 
goods was and is wholly lost. The court said: 

: "Tlie question is whether the plaintiffs are entitled to costs in an action in 
whicli tliey hâve reeovered a sum not exceeding £20, and in which they charge 
the défendants as common carriers. According to Bryant v. Herbert, 3 C. 
P. Div. 389, we hâve to détermine whether the action 'is founded on eontraet' 
or 'on a tort'; and, whether we are to décide this question by looliing at the 
form of the pleadings or at the facts, it is clear that this action is 'founded on 
eontraet." * * * Thèse allégations seem, in effect, to amount to a charge 
that, in considération of the payment of hire, the défendants promised to carry 
safely the plaintiffs' goods; and this would clearly hâve been, under the old 
f orms of pleading, a déclaration in eontraet." 

The law upon this subject is well expressed in Schouler, Bailm. 
p. 557, as follows: 

"Goncerning the Form of Action. This, at common law, may be ex delicto 
or ex contractu. So long as the common-carriage occupation was considered 
simply as a public duty, its breach was deemed tortious, and the carrier suable 
in an action on the case founded upon the custom of the realm, but, when 
eontraet began to assuage the rigor of public poliey, it became established that 
the carrier should be held liable in assumpsit on his undertaking; and hence 
the modem usage to lay hold of the advantages of the action ex contractu, 
while preservlng those likewise of that more ancient remedy against carriers, 
ex delicto, which the practice of earlier centuries eommended. Where the 
transaction and the character of the loss require the plaintiff to show à eon- 
traet, express or" implied, with the carrier, to support his action, eontraet is 
the true remedy; otherwise the préférable form of action is tort." 

In a proceeding of this character, and under the facts established 
in this case, the folio wing principles of law are well settled: 

(1) That common carriers by water, like common carriers by 
land, are in the nature of insurers, and are liable for every loss or 
damage, however occasioned, unless it happens from the act of 
God or the public enemy, or by the act of the shipper, or from some 
other cause or accident expressly excepted in the bill of lading. 
Magara v. Cordes, 21 How. 7, 22, 26. In Hall v. Railway Co., 13 
Wall. 367, 372, the court said: 

"When a loss occurs, unless caused by the act of God or of a public enemy, 
he is always in fault. The law raises against him a conclusive presumption 
of misconduct or breach of duty in relation to every loss not caused by ex- 
cepted périls. Even if innocent in fact, he has cousented by his eontraet to 
be dealt with as if he were not so." 

(2) That where merchandise is shipped, and the usual bill of 
lading given, promising to deliver the same in good order, the dan- 
gers of the sea excepted, and they are found to be damaged, the 
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onus probàndi is upoa the owner of the vessel to show that the 
injwry was occasioned by one of the excepted causes. Kich v. Lam- 
bert, 12 How. 347, 357; Nelson v. WoodrufE, 1 Black, 156, 169; The 
Majestic, 166 U. S. 375, 386, 17 Sup. Ot. 597, and authorities there 
cited; The Lydian Mônarch, 23 Fed. 298; The Mascotte, 2 C. 0. 
A. 399; 51 Ped. 605; The Compta, 4 Sawy. 375, 877, Fed. Cas. No. 
3,069; Hunt v. The Cleveland, 6 McLean, 76, Fed. Cas. No. 6,885; 
Ang. Carr. § 202; Chit. Carr. *142;. Lawson, Cjarr. §§ 245, 247. 

(3) That, in every contract for the carriage of goods by sea, 
there is a warranty on the part of the shipowner that the ship is 
seaworthy at the time of beginning her voyage, and his undertak- 
ing to safely carry the goods cannot be discharged because the 
want of fltness in the steamer is the resuit of latent defects. The 
Caledonia, 43 Fed. 681, 685; Work v. Leathers, 97 U. S. 379; The 
Edwin I. Morrison, 153 U. S. 199, 210, 14 Sup. Ct. 823; The Cale- 
donia, 157 U. S. 124, 130, 15 Sup. Ct. 537. 

(4) That, although it may be presumed that a vessel is seaworthy 
when she sails, if soon thereafter a leak is found, without the ship 
having ehcountered a péril sufflcient to account for it, the presump- 
tion is that she was not seaworthy when she sailed. Higgie v. 
American Lloyds, 14 Fed. 143, 147; The Gulnare, 42 Fed. 861; Work 
V. Leathers, 97 U. S, 379; The Planter, 2 Woods, 49Q, Fed. Cas. No. 
11,207a; Cort v. Insurance Co., 2 Wash. C. C. 375, Fed. Cas. No. 
3,257; Walsh v. Insurance Co., 32 N. Y. 427, 436. 

Appellant contends that the stranding of the Queen is the causa 
proxima of the damage, and was a sea péril, within the meaning 
of the spécial contracts relieving the Queen from ail liability for 
damage resulting from "dangers of the sea," and that upon the 
established facts "that a thoroughly seaworthy vessel, without nég- 
ligence oii the part of her crew, springs à leak 12 hours after she 
sails, she not having, so far as is shown, encountered anything un- 
usual upon the voyage, what is the presumption relating to the 
leak? Was it the resuit of accident? Was it the resuit of a sea 
péril? That it must be presumed to hâve resulted from the one or 
the other, seems évident." We are of opinion that the stranding 
of the ship at Port Harford was only incidental in causihg the 
damage. The steamer was run to the beach, not because of high 
winds or boisterous weather, or any danger «f the sea, but from 
the fact that a leak had been discovered which could not be con- 
trolled. The fact, if it be the fact, that the merchandise was not 
wet with sea water until the steamer stranded at the beach, is 
wholly immaterial. It was the leak in the steamer that was the 
cause of the damage, and the real and only question necessary to 
be discussed is whether that leak was occasioned by a péril of the 
sea, or came within any of the exceptions mentioned in the ship- 
ping receipt, or, if the cause of the leak is not shown, then, upon 
the presumptions which the law raises as to the burden of proof ; 
and we shall confine our discussion to those points. 

The argument on bèhalf of appellant is based upon the eiTone- 
ous theory that its obligation to libelants was discharged when it 
introduced évidence at the trial that the Queen was an absolutely 
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seaworthy steamer when she sailed, and was properly manned, 
offlcered, and equipped on her voyage, and that appellant was not 
guilty of any négligence in the use of the steamer or the handling 
of the goods. In order to overcome the prima facie case made by 
the libelants, so as to relieve itself from ail responsibility, the law 
imposed upon appellant the burden of establishing that the dam- 
age to the goods was occasioned by some of the exceptions men- 
tioned in the shipping receipt; and in this respect it has failed to 
meet the requirements of the law. What are the facts? The libel- 
ants simply introduced their shipping receipts as évidence of the 
apparent good order and condition of the merchandise when deliv- 
ered to the steamship company, the damaged condition of the good^ 
when returned to San Francisco, and that the goods were then of 
less value than when shipped. Appellant then introduced évi- 
dence which tended to support the averments in its answer as to 
the absolute seaworthiness of the Queen when she sailed ; the coni- 
petency of her master, oiïicers, and crew; the fact of a leak being 
discovered about 11 hours after the Queen sailed from San Fran- 
cisco; that every attempt was made, consistent with prudent nav- 
igation and good seamanship, to discover the aperture or place 
through which the water entered the steamer, and the circumstan- 
ces of her being compelled to put into Port Harford, and her being 
there beached, substantially as alleged in claimant's answer. The 
évidence shows that the leak was on the starboard side of the ves- 
sel, and was first discovered by the water tender, who noticed a 
small amount of water on the floor of the engine room, in a place 
that should hâve been dry. It was dropping from a point in the 
iron bulkhead on the starboard side of the engine room, a few 
inches above the deck of the alleyway in the between-decks of the 
vessel, coming from a water-tight compartment on the starboard 
side. This condition of affairs was immediately reported to the 
captain, and prompt measures were at once taken to ascortain the 
précise locality and cause of the leak, and to arrest its progress. 
But ail of the efforts of the officers and crew in this direction 
proved ineffectuai; and the captain then, in the exercdse of a wise 
discrétion, as alleged in the answer, and shown by his testimony, 
ran the steamer upon the beach at Port Harford. The évidence is 
as dumb as an oyster as to the cause of the leak. There is no évi- 
dence that the Queen, after she sailed from the port of San Fran- 
cisco, met with anj accident or injury, or tempestuous winds or 
boisterous weather, which would havç caused the leak. The cap- 
tain, it is true, stated that tht^y had some boisterous weather, but, 
upon his cross-examination, admitted that it was only the ordinary 
weather usually met with, and to be expected, at that season of 
the year. There was no évidence tending to show that the leak 
could be rationally attributed to any accident or injury produced 
by the state of the weather then prevailing. From this brief, but 
substantial, review of the testimony, it is apparent that the real 
and efficient cause of the leak is not disclosed by the évidence, 
lî does not afiBrmatively appear that the cause of the leak was not 
within the knowledge of the claimant. It is true that in appel- 
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lant's brief it is said, "The cause of the aperture has not been ex- 
plainëd, nbr does it appear that it wae witliîn the power of any 
one to.explain it." Again appellant ^àys, "Claimant showed the 
f apt of the leak, and that it did not Jjnpw — could not know — what 
cause it was that had p^od^ced it." : We hâve been unable to flnd 
any ftestimony in the record that supports thèse statemeats. But, 
on the coptrary, the record shows that pèhdiug the exàmination of 
Capt- iVÏexander, of thié Queen, as a witness, the court, of its own 
motion, put to him eeyeral questions, — among others, the following: 

"Q. I will ask you anpther question, to which there may be an objection 
made by counsel, and you need not answer it iintU I détermine tbe objection. 
After the Queen of tlie Pacific was raised at Port Harford, did you dlscovev 
tlie cause of the leak? Mr. Towle: We object to tliat. The Court: What is 
the ground of your objection? Mr. Towle: Tlie objection is that it is not ii 
part of our case, and is not the theory on which we are trying it,— as to wbat 
may hâve been discovered after the vessel had been on the rocks. (After av 
gument.) The Court: I appreciate the fact that you are trying the case 
very carefuÙ'y, and on a vefy'narrow margin. 1 think, for thé time being, l 
wili sustalli Mr. Towle's objection to the question put by the court. Mr. 
Towlé: I would like your honor to witli(Jraw. the question. Mr. Andros: I 
would prefer that the objection be sustained. The Court: 1 do not waut 
anything that the court does to change the theory of the case. I will witb- 
draw the question for the preseht, and will see what may come hercaf ter. I 
do not know what I may do herèafter." 

This action upon the part of the claimant is signiflcant, — espe- 
cially in view of the fact that it appears froni the évidence that 
after the Queen was beaçhed at Port Harford, and while she was 
partially.submerged, a diver was sent down to examine her bot- 
tom and ascertain what was wrong with the steamer. He stopped 
the leak, ajl the bulkhead doors were secured from the inside, u 
cofferdam was built around the forward hatch, the water was pumped 
out, and the. steamer floated. Forty-eight hours thereafter she re- 
turned to San rrancisco, without any leak occurring on the re- 
turn voyage; and upon a thorpugh exàmination at the Uiiion Irou 
Works, on the dry dock, she was found to be in a perfectly sea- 
■ worthy condition. Cons^dering thèse facts, not alone upon prob- 
abilities and conjecture, b'^t in the light of reason, and of the ob- 
jections that were madç to fhe question asked by the court, is it 
not fair to présume that the claimant had knowledge of the real 
cause of the leak, and that its failure to show what the cause was 
is a strong circumstançe tending to show that, if the trutli had 
been disclosed, it would not hâve relieved the claimant upon any 
of the grounds of exemption from liability in the shipping receipts 
or bills of lading? 

In Railway Oo. v. Ellis, 4 G. C. A. 454, 54 Fed. 481, 483, the court 
said: 

"Now. it Is a well-settled rule of évidence that when the circumstances in 
proof tend to fis a liability on a party who bas it in his power to oft'er évidence 
of ail the facts as they existed, and rebut tlie inferences which the circum- 
stances in proof tend to establish, and he fails to ofïer s\ich proof, the natuvnl 
conclui5ion is th<at the proof, If produced, instead bf rebutting. would support, 
the inferences against him; and the jury is justifled in acting upon that con- 
clusion. 'It is certainly a maxim,' said Lord Mansfleld, 'that ail évidence is 
to be weighed according to the proof which It was in the power of one side 
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to have produced, and in the power of the other side to liave contradicted.' 
Blatc'h V. Archer, Oowp. 63, (35. It is gaid by Mr. Starkie, in Iiis work on 
Evidence (volume 1, p. 54): 'Tlie conduct of tlie party in omitting to produce 
that évidence in elucidation of tlie subject-matter in dispute which is within 
liis i>ower, and whicli rests peculiarly witliin liis own kno\\'l('dge, frequently 
alïords occasion for presumptions against liim, since it raises strong suspicion 
tliat sueh évidence, if adduced, would operate to liis préjudice.' " 

We are of opinion that the court, notwithstanding the objection 
of Mr. Towle, would hâve been justifled in requiring the witness to 
answer the question, even if it were not in précise harmony with 
the theory upon which the parties were proceeding in the case. 
Why not? If it were within the power of the court to ascertain 
the truth, why should it be withheld or suppressed because the 
proctors desired to burden the court with the légal presumptions 
arising from the failure to show a fact which, if shown, would make 
the solution of the question as to how the case should be decided 
easy and plain? The court ought not to hâve been compelled to ^ 
décide the case upon the presumptions of law until it was affirm- 
atively shown that the claimant could not, after diligent search, 
introduce any évidence as to what caused the leak. Why should 
the court be required to indulge in presumptions, of its own mo- 
tion, as to the cause of the leak, and then be critieised for so doing, 
when the appellant carefuUy, cautioosly, and designedly refrained 
from shedding any light tbereon, or offering any évidence in regard 
thereto; assigning as the reason therefor, that such facts would be 
inconsistent with the theory upon which the case was being tried? 
If appellant had introduced any testiinony that it had tried to 
ascertain the cause of the leak, and had been unable so to do, that 
would, perhaps, hâve introduced another theory; but if Capt. Alex- 
ander had been allowed or compelled to answer the question asked 
by the court, and the examination continued on this new theory, 
the presumptions are that the truth as to the cause of the leak 
would hâve been discovered, and the case would hâve then been 
decided upon the facts, instead of presumptions. 

In The Compta, 4 Sawy. 373. Fed. Cas. No. 3,0(59, which is cited 
and relied upon by both parties, and which, in several respects, 
bears a close analogy to the case in hand, the court said : 

"Tliis action is brouglit to recover damages for injuries to goods shipped on 
board the above vessel, and consigned to lilielants under varions bills of lad- 
ing, which are appended to the bill. At tlie hearing, the shipment of the 
goods, and their delivery in a damaged condition, were admitted. It was also 
admitted that the damage was by sea water. The burden of proof was thus 
cast upon the carrier to show that the damage was ocrcasioned b.y one of those 
causes from the effects of which lie is exempted, from the terms of the bill of 
ladiug, or by the gênerai rules of law." 

After stating that the défense set up in the answer was périls 
of the sea, and that the contention of the défendant was that the 
ship encountered such violent gales and heavy seas "as to strain 
an(3 damage her, thereby causing her decks to leak and admit wa- 
ter to the cargo," and the facts in relation thereto, the court fur- 
tlier said: 

"It niay, I think. reasonably be concluded that the weather experienced by 
the vessel was such as might, possiWy, hâve produced, on a stanch and sea- 
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worthy shlp, the effects attrlbuted to It by the elaimants, but that it was not 
of such unuBual and extrême severity as to justify the assumption, withoiit 
further évidence, that it caused the, leaks which occasioned the damage. Tin: 
carrier, to make good his défense, is bound to show that the damage arosi- 
from a sea péril. It is not enough for him to show that it might hâve ariseu 
from that cause. He must prove that It did. ïhis proof can bé aff orded 
either by showing a sea péril of such a charaeter that Injury to the vessil, 
however staneh and seaworthy, would be its natùràl and necessary consc 
quence, or by the direct testimony of those who ohserved its effect upon tlic 
ship, or by proving her condition on her arrivai; or he may exclude every otliev 
hypothesis of causation, by satisfactory proof tliat slie was tight, staucli, aud 
seaworthy at the commencement of the voyage." 

The broad statement is clearly inade tliat it is tlie duty of tlie 
owner, in order to relieve himself, "to show that the damage arose 
fi'om a sea péril." It necessarily foUows that, if such facts are 
linown to him, he m^ist prove them. "It is not enough for liim to 
show that it might hâve arisen from that cause. He must prove 
that it did." If the facts are unknown to him then the other 
*methods of proof suggested by Judge Hoffman may be resorted to, 
— their sufiiciency, of course, to be determined by the court. Com- 
mon sensé and sound reason appeal strongly to the conscience of 
the court, against the adoption of any rule tliat would allow the 
claimant to withhold the facts within his knowledge, and rely sole- 
ly on the theory of presumptions. 

In The Edwin I. Morrison, 153 U. S. 199, 210, 14 Sup. Ct. 823, the 
vessel was bound from Weymouth, Mass., to Savannah, Ga., and 
her cargo was damaged by reason of the loss of the cap covering 
the bilge-pump hole; and it was alleged that this pump had not 
been properly screwed down, but negligently and improperly fas- 
tened, and left insecure, by those in charge of the steamer. Tlie dé- 
fense was that it was displaced by a péril of the sea. The district 
court entered a decree in favor of the libelant, which was reversed 
by the circuit court. The suprême court reversed the décision of 
the, circuit court, and afflrmed that of the district court. It ap- 
peared in that 'case that almost immediately after the commence- 
ment of the voyage the steamer encountered a storm of unprec- 
edented violence, from the effects of which she took in 18 inclies 
of water, which came in contact with the cargo, and soaked it to 
sonie extent. The court said : 

"Assumlng, as we must, thaf the damages awarded by the district court, 
resulted from the loss of the cap and plate covering the bilge-pump hole. 
the question to be determined is whether that loss was occasioned by a péril 
of the sea, or by the condition of that covering as it was when tlie vessel 
entered upon her voyage. If, through some defect or weakness, the plate aud 
cap, and the screws which secured it, came off, or if the cap and plate wer*» 
so made or so fastened as to be liable to be knocked ofE by any ordinary blows 
from objects washed by the sea across the decks, then the vessel was not 
seaworthy In that respect, and the loss could not be held to come within tho 
exception of périls of the sea, although the vessel encountered adverse winds 
and heavy weather. • * • ïhe obligation rested on the owners to make 
such Inspection as would a.scertain that the cap and plates were secure. Theii.' 
warranty that the vessel Was seaworthy in fact did not dépend on their knowl- 
edge or Ignorance, their care or diligerice." 

Upon ail the évidence coutained in the record, we are of opinion 
that the court did not err in its conclusion that the burden of 
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praof rested upon the claimant to show tliat the leak, whicL was 
the direct cause which led to the damage of the goods by se.a 
water, occurred by the danger of the sea, and that in the absence 
of any such proof the presumption of the law is that the damage 
was occasioned either from the unseaworthiness of the steamer, or 
from the carelessness or négligence of the ofûcers and crew on 
board. In either event the claimant and the steamer would be lia- 
ble. The decree of the district court is afSrmed, with costs. 



THE CITY OF CIjARKSVIT^LE, 

(District Court, D. Indiana. May 4, 1809.) 

No. 422. 

1. Shipping— Loss BY FiRE — Epfect of Statute. 

Itev. st. S 4282, governing tlie liability of vessel owners for loss by flrp 
"happening to or on board tlie vessel," has no application to a case where 
goods were destroyed by tire after tbey bad been unloaded from the ves- 
sel onto a wharf boat. 

2. CARRIEKS — CONTRACT LiMITING COMMON-LaW LiABILITY. 

The provision of section 19G of the Kentucky constitution, prohibiting 
common carriers from contracting for relief from their common-Iaw lia- 
bility, does not prevept a carrier from stipulating where goods sliall be 
delivered, nor from contracting that, after they had been so delivered for 
transshlpment by a Connecting carrier, its common-law liability as a car- 
rier shall cease. 

3. Admihality JuRisDrcTioN— Maritime Conthacts— Cojjthacts to Procure 

Insurance. 

A contract by a carrier by water to procure Insurance on goods re- 
ceived for transportation is not a maritime contract, creating a maritime 
lien, and a court of admiralty has no jurisdiction of a suit for its breach. 

This is a libel in rem, in admiralty, on an alleged contract, civil 
and maritime, against the steamboat CJity of Clarksville, her beats, 
tackle, apparel, and furniture, and against ail persons lawfully in- 
tervening, for their interests therein. ïhe amended libel articulately 
propoundfi in substance as f ollows : 

(1) That the steamboat is enrolled at the city of Evansville, Ind., and is of 
more than 20 tons burden, and is engaged in commerce upon the navigable 
rivers of Kentucky and Indiana, and has been so engaged for a long time, in 
carrying freight, and in making contracts therefor, from Bowling Green, Ky., 
to Evansville, Ind., and to other places upon the navigable waters of the 
United States. 

(2) That on or about April 1, 1896, libelants had a quantity of tobacco 
which they desired to ship to the firm of Kendrick and Ryan, doing business 
under the name of the "Central House," in Clarksville, Tenn. That on or 
about February 1, 1890, the steamboat, by its duly-authorized agent, solicited 
libelants to ship their tobacco by and upon it from Bowling Green, Ky., to 
the Central House; at Clarksville, Tenn., and tben and there agreed with 
them, in considération of shipping on this steamboat, and of the money to be 
paid for the carriage of the tobacco, that it would cause the tobacco to be 
insured against loss by fire in the consignee's open flre policy from the time 
sucîi tobacco was received by the steamboat until the same was delivered to 
the consignée at Clarksville, Tenn. That in pursuance of said agi'eement. ou 
or a^'out .'\,pril 7, 189G, libelants delivered to the steamboat at Bowling Green. 
Ky., seven licgshoads of tobacco. of the value of $150 each, to be carried by 
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the steamboat and delivered to the consignée. Tliat thereupon the steam- 
boat, by its master duly authorized thereunto, delivered to libelants three 
bills of lading, one of whicli is as foUows: 

"Steamer City oî Clarksville. 

"Sliipped in apparent good order and condition, by N. C. [meaning libel- 
ants], on board the good steamer the City of Oiarksvilie, the foUowing articles 
described below, which are to be delivered In liiie order, without unavoirtable 
delay, the dangers of navigation, lire, explosion, and ealiision excepted, on 
the wharf boat or landing at the port of Evansviile, Indiana, twenty feet f rom 
the water's edge, where càrrier's responsibiiity shali eease, with privilège of 
lightering, towing, storing, reshipping unto Ciarlisville, Tennessee, or as- 
signs, he or they paying freight for said goods at the rate of 15 cents pei- 
hundred pounds, and charges, $2.00. But not responsible for breakage of 
castings, or glassvi'are; mud, wet, and old damaged baggaging; nor for the 
leakage or breakage of liquor or decay of perisliable articles; nor for uiv 
avoidable accidents to, or escape of, stocli. No claim for damages after 
freight leaves the levée. 

"In testimony whereof the owner, clerk, or master of said boat hath atlirmcd 

to bills of lading. ali of this ténor and date, one of whieh Ix'ing nc- 

eompiished, the other stands void. Dated at Bowling Green, Ky., tliis 8tl\ 
day of April, 1896. 

"Marks , and Oonsignments. Articles. 

"N. C. „ 1 Hhd. Tobacco. 

"Central House, Clarksville, Tenn. 17# 

"Insured in consignee's open fire policy. W. W. Server, Master. 

"April 8, 1896." 

That each of said three bills of lading is a cbpy of the other, except as to 
date and number of hogsheads of tobacco described J:herein. That the master. 
being duly authorized thereunto, in pursuance of tlie verbal agreement above 
stated, indorsed in vvfritiug upon each billof lading, before delivering the same 
to libelants, the vyords, "Insured in consignee's open iire pojicy," and signed 
the name, "W. W. Server, Master" of said steamer, to such indorsements. 

(3) That, at and before the time the contract of afCreightment was made, 
the constitution of Këntucky, in which state said contract was made, con- 
tained tliis provision: "Sec. 196. No common carrier sball be permitted to 
contract for relief from its common-Iaw liability." That the- court of appeals 
of Këntucky, which is the highest court of judicature of said state. by its dé- 
cisions sincé the adoption of said constitution, holds that the above-quoted 
oonstitutional provision is self -executing, and tiiat it became of full force and 
operative as the law ofKentue;Uy as soon as the constitution was adppted, 
and that it is, and remains, in full force, and applies to ail contracts made by 
common carriers since the adoption of said cbnstitutibn. 

(4) That the steamboat took possession of the tobacco for the purpose of 
shipment, and carried the same to the port of Evansviile, Ind., and ianded the 
same on the wharf boat at sàid port for the purpose of being trausshipped 
on anotiier steamer to Clarksville, Tenru Ttiat while the tobacco was on 
said wharf boat, and on or about April 15, 1896, it was totally destroyed by 
fire. That the undertaking by said steamboat to insure said tobacco in the 
consignee's open flrè policy was witliout any authority whatever from said 
consignée, and said consignée had no policy of fire Insurance upon said to- 
bacco, and said tobacco was never insured in any Open fire policy or otherwlse 
of said consignée, and said steamboat altogether failed to perform its under- 
taking to hâve said tobacco insured. 'That said tobacco was shipped by 
them upon said stçamboat solely in considération of said undertaking on the 
part of said steamboat that said tobacco wojjjd be insured in said consignee's 
open fire policy, and, had it not been for sucli agreement, libelants would not 
hâve shipped said tobacco on said steambpat By feason of the promises, the 
libelants hâve sustained damages in the sum of $1,050, and interest on said 
sum since April 15, 1896. 

(5) That ail and singular the premises are true. Wherefore process is 
prayed against the steamboat, etc., and that the damages be decreed to be 
paid, etc. . 
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The master and owners of the steamboat flled answer and excep- 
tion in substance as foUows: 

(1) Tliey admit the allégations of article 1 of the llbel to be true. 

(2) They admit that the steamboat, at the times mentioned in the libel, re- 
ceived certain tobacco from the libelants at Bowling Green, Ky., consigned to 
Clarksville: that the steamboat Issued to libelants certain bills of lading, 
as deseribed in the libel; that said bills of lading bore an indorsement as 
stated in the libel, which Indorsement was put on by respondents' agent; that 
said tobacco was carried to the part of Evansville, and while lying at said 
l>ort, awaiting transshipment to Clarksville, the same was destroyed by lire; 
1liat respondents received from libelants the stipulated priée for carriage. 

(3) As to ail other matters alleged in said libel, they deny that the samé are 
tnie, and state that the facts attending the shipment were as foUows: Neither 
llie steamboat nor respondents had any agent to solicit freight from libelants; 
that, if any one did solicit freight from them for the steamboat, it miist hâve 
been a teamster, who represented his own business, and not respondents or 
tlieir steauiboats; that the flrst respondents knew about this tobacco was 
from the libelants themselves, who asked respondent Server to give them 
rhe rate to Clarksville; that Server gave them the rate, and libelants delivered 
(o th(> steamboat, at lier landing in Bowling Green, the tobacco in the libel 
!nei)tioned, for shipment under tbe terms of Server's offer; that nothing was 
said to respondents, or to any agent of the steamboat, about Insurance till 
iiftor the delivery of the tobacco to the boat; that after such delivery libel- 
ants rcqiiested respondents' agent to make the indorsement set out in the libel 
ou said bill of lading. so that the libelants might hâve insurance; tha the 
iîidorsement was made after the eontract of afïreightment had been com- 
jileted, and was no part thereof, and was no promise or agreement of re- 
si>ondents or thelr boat, and was wholly without considération; that tbe in- 
(iorsement was made because there is a gênerai custom among tobacco ship- 
])ers for the consignée to earry open insurance, for which the consigner is 
<liarged by him, but for the cousignor to obtain the benefit of such insurance 
it is necessary for the bUls of lading, when delivered by the boat to the ship- 
per, to bear the indorsement stating, in efifect, that the shipper claims such 
insurance, and signed by the master of the boat. 

(4) Respondents say the court has no jurisdiction of the matters contained 
in the libel, the same not being matters of admiralty and maritime jurisdiction, 
tUe said libel being flled to enforce a claim for damages arising out of the 
uonperformauce by said steamboat, its owners and agents, of a eontract to 
procure insurance, which is not a maritime eontract, and respondents and 
exceptants pray the same advantage thereof as if the same were separately 
and formally pleaded to said libel. 

Tlie master lieard the cause, and found and reported the facts sub- 
stantially as set out in the libel, and recommended a deeree in favor 
of libelants for $1,050, with interest thereon from April 15, 1896. 
The respondents liave flled nomerous exceptions to the flnding and 
report of the master, but, after an attentive examination of the évi- 
dence, I am satisfled with his flnding and report of the facts. If 
Ihe libel states a good cause of action within the jurisdiction of a 
court of admiralty, I am of opinion that the same is made out by 
the évidence, and that there ought to be a deeree for the libelants, as 
recommended by the master. 

Gilchrist & De Brûler, for libelants. 

Posey & Chappell and E. J. Meyler, for respondents. 

BAKER, District Judge (after stating the facts as above). Two 
grounds of liability are relied upon by the libelants: First. It is 
insisted that the steamboat could not limit its liability as a com- 
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mon carrier by reason of the prohibition in the constitution of thp 
State of Kentucky âbove quoted, and that it is responsible as such corn- 
mon carrier. Second. It ie furtlier insisted that the steamboat is 
responsible on the grôund that it became an insurer of the tobacco 
from the time of its delivery, and remained responsible for its loss 
by fire until it was delivered to the consignée at Clarksville. 

The flrst section of the act of congress (Eev. St. § 4282) approved 
March 3, 1851, does not apply to the facts of this case. This section 
is copied from the second section of Act 26 Geo. ICL c. 86, which re- 
ceired a judicial interprétation by the court of queen's bench in More- 
wood V. PoUok, 18 Eng. Law & Eq. 841. It was there held that the 
act did not extend to the case of a fine occurring on a lighter in 
which cotton was being conveyed from the vessel to the shore. This 
decisidn is in conforniity with the language of the act which limit.s 
its opération to a flre happening to or on board the vessel. With- 
out a departure from the plain reading of the words of the act, I 
cannot extend it to a flre happening on board of the wharf boat 
lying alongside the shore. The constitution of the state of Kentucky 
would be inoperative in any case to which the above statutory pro- 
vision extended. The act of congress was passed in pursuance of an 
express grant of power, and such act is valid and operative, anything 
in the constitution or laws of the state of Kentucky to the con- 
trary notwithstanding. The act of congress, however, is inapplica- 
ble to the présent case, because the loss did not happen from a flre 
to or on board the vessel. It is equally évident that the provision 
of the constitution of the state of Kentucky relied upon does not 
apply because the loss happened after the delivery of the goods on 
the wharf boat, where the libelee's responsibility as a carrier was at 
an end, and its only responsibility was that of a wharflnger or ware- 
houseman. This is the express agreement contained in the bill of 
lading. The constitutional provision does not attempt to limit the 
right of a carrier to stipula te where the delivery of the goods sliall 
be made, nor does it prohibit the making of a contract for relief from 
its common-law responsibility as a carrier when it has made a deliv- 
ery of the goods pursuant to the terms of its bill of lading. There Is 
no allégation in the libel imputing the loss to the négligence or want 
of care of the libelee. It does not proceed on the theory of a loss 
arising from want of care. 

If any recovery can be had, it must be upon the ground of a breaeli 
of the contract to procure Insurance, or on the ground of a false 
représentation that the tobacco had been insured. There is no claini 
that the respon dents were, or were to become, themselves the in- 
surer. They were not in the insurance business, and never had been. 
Their business was only that of a carrier and forwarder. The bill 
of lading so imports. There was nothing in the cireumstances or 
in the negotiations of the parties that gives any countenance to the 
idea that the steamboat or its owners meant to become the insurer 
themselves, or to charge the boat or its owners as insurers, nor any- 
thing in the libel or proofs to indicate that the libelants expected 
either the boat or its owners to become insurers of the tobacco. Tlie 
libel allèges that it was agreed in considération of shipping the 
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tobacco on the steamboat, and of the money to be paid for its car- 
riage, that the steamboat would cause the tobacco to be insured 
against loss by fire in the consignee's- open fire policy from the time 
that it was received at the landing at Bowling Green until the same 
was delivered to the consignée at Clarksville. It is then averred 
that, in pursuance of eaid agreement, the libelants delivered the 
tobacco to the steamboat for carriage. The breach of the contract 
is averred thus : That the undertaking by the steamboat to insure the 
tobacco in the consignee's open fire policy was without any authority 
from the consignée, that the consignée had no open fire policy, and 
that the tobacco was never insured in any open policy of the con- 
signée or otherwise, and that the libelee wholly failed to perform 
its undertaking to hâve said tobacco insured. It is to be observed 
that the contract of afifreightment had been fully performed by the 
carriage and delivery of the tobacco without damage on the wharf 
boat at Evansville, Ind., as stipulated in the bill of lading. No ac- 
tion could be maintained on the bill of lading for failure to deliver. 
The only thing left unperformed was in failing to insure in the con- 
signee's open fire policy. The failure of libelants to allège or prove 
that the amount for which the tobacco was to be insured was stated 
or agreed upon is a circumstance tending to support the respondents' 
contention that it was libelants' duty to forward the bill of lading to 
the consignée and hâve him elîect the Insurance. I do not care, how- 
ever, to dispose of the case on this ground. 

The facts of this case clearly distinguish,it from the case of Rosen- 
thal V. The Louisiana, 37 Fed. 264. That was a libel for a failure to 
deliver pursuant to the contract of affreightment, and the verbal 
agreement to insure the goods before they were placed on board was 
incidental to the main contract for the breach of which the suit was 
brought. The agreement set ont in the présent libel is simply a 
contract or undertaking to procure Insurance. 

A contract of Insurance eiîected on goods transported by water, 
whatever doubts may hâve been at one time entertained, is now firmly 
settled to be a maritime contract. Insurance Co. v. Dunham, 11 Wall. 
1. But a contract to procure insur-ance, sueh as this contract is al- 
leged to be, is not a maritime contract, nor is it a contract of insur- 
ance. It is on the otlier side of the Une dividing contracts which 
are maritime from those whicli are not maritime. A suit to recover 
damages for the breach of a contract to procure Insurance is purely 
a common-law action, and is not within the jurisdiction of the ad- 
miralty. Marquardt v. French, 53 Fed. 603. Such a claim does not 
differ in principle, so far as concerns the jurisdiction of a court of 
admiralty, from a suit by a shipping broker to recover compensation 
for services in procuring a charter party (Tlie Thames, 10 Fed. 848) ; 
or by an agent employed to solicit freight (The Chrystal Stream, 25 
Fed. 375); or for compressing cotton preparatory to shipment (The 
Paola R., 32 Fed. 174); or for buying a ship, and traveling on her to 
look after the owner's interest (I)oolittle v. Knobeloch, 39 Fed. 40); 
or from a contract with the owners to supply their ships for the period 
of one year with provisions (Dlefenthal v. Hamburg-Amerikanische 
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Packetfahrt Âctîen-Gésellschaft, 46 Fed. 397); «r from a contract 
for building a ship. lu The Harana, 54 Fed. 201, 203, it is held that 
money loaned to a shipowner to enalyfe Mm 'to pay necessary bills 
for advertising in newspapers thé excùrsiOna ôf the steamer, in order 
to keep up her business, was not within tlie admiralty jurisdiction, 
because such advertising was not a service rendered directly to or 
upon the ship, but belonged to that preliniinâry class of services ren- 
dered wholly on land, and not deemed maritime, and hence not giving 
rise to a maritime lien. 

In my opinion, the contpact by the steamboat to procure Insurance 
for the libelants in the consignee's open flre policy does not create 
a maritime lien, and hence is not within the jurisdiction of a court 
of admiralty. Nor can a court of admiralty entertaili jurisdiction of 
a libel to reform a policy of inarine insùrance, nor to enforce the 
exécution of a policy of marine insùrance agreeably to the terms of 
an oral contract. Such reformation or enforcement can only be ob- 
tained in a court of equity, upon a bill flled f or such purpose. A suit 
brought upon a policy of marine insùrance, where loes occurs outside 
of the expressed limita :of the policy, and where the libel is based 
upon alleged false and fraudulent représentations leading up to the 
making of the policy, is not within the jurisdiction of a court of 
admiralty. Such a suit is one based upon false and fraudulent rep- 
résentations, by which the libelant was induced to accept the policy 
supposing he was insured when he was notj Williams v. Insurance 
Co., 56 Fed. 159. Under tlje facts set out in the libel, and supported 
by the proof, the agreement of the steamboat must be regarded as a 
contract to procure insùrance, or as a false and fraudulent repré- 
sentation or warranty that it hadprocured insùrance; and, in either 
aspect, it does not disclose a state of facts creating a maritime lien 
enforceable in rem, within the jurisdiction of a court of admiralty. 
Whether a libel in pereonam against the owners wôuld lie it is unneces- 
sary to détermine. 

The report of the master will be set aside, and the libel dismissed. 
So ordered. 



THE STRATHDON, 
(District Ctourt, B. D. New York. Aprll 29, 1899.) 

1. SHIPPINS— CONTHIBUTION IN GENEHAI, AvBRAGB — LlABILrTY OV CaKMEBS. 

The fact that the owners of a vessel cannot malntaJn an action against 
the owners of the cargo for contribution In gênerai average for the ship's 
loss by fire because the fire was caused by the négligence of one of thelr 
crew, which is imputable to them, does not protect them from a slmllax 
action by the owners of the cargo for contribution. 
8. Same— ExcLCDiNG Loss TO Ship. 

Although the owners of a vessel hâve been adjudged exempt from lia- 
plllty for damage to the cargo resultlng from a fire due to the négligence 
of one of the crew, under section 3 of the Harter act, on the ground that 
they exercised due diligence to malcé the vessel seaworthy and in fit 
condition for the voyage, and were without personal négligence or fault, 
they cannot main tain an affirmative action against the owners of the 
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cargo for contribution in gênerai average to the «hip's loss; but wliere 
they are Invited to such an adjustment by an action brought by the sole 
owner of the cargo, the ship's loss must be talien Into considération, as 
the effect of excluding it would be to make the same act for which they 
are acquitted of responsibillty by the statute the basis of an indirect re- 
covery of a part of the damage which was in issue in the direct action. 

This is an action by the sole owners of the cargo of the steamship 
Strathdon to recover contribution from the ship owners to damage to 
the cargo resulting from a ûre on the vessel du ring the voyage. 

Black & Kneeland, for cargo owners. 
Convers & Kirlin, for the Strathdon. 

THOMAS, District Judge. On November 1, 1893, the ship Strath- 
don, bound from Java to New York, while passing through the Suez 
Canal, was set on tire between decks by the overheating of the donkey 
boiler, through the neglect of the man in charge thereof, and with- 
out the Personal négligence of the ship owners. The means employed 
to extinguish the tire caused the losses which are the subject of ad- 
justment in this action, which is brought by the owners of the cargo, 
which is a single interest, to recover contribution from the ship 
owners. The facts are fully stated in the action between the same 
parties, involving the question of the carrier's liability for the whole 
loss. See 89 Fed. 374. In that action the court ad judged that the 
claimants were free from négligence and liability. The présent ques- 
tions corne up on exceptions to the report of a spécial commissioner, 
to whom ail the issues in this action were referred. The commis- 
sioner determined: (1) That the questions in issue should be decid- 
ed according to American law, although the ship was of English 
registry, and sailed under a charter party made in England, which 
stipulated for the application of the English law, and the observance 
for the purposes of average of the York-Antwerp Rules of 1890; (2) 
that the owners of the ship, on account of the négligent act of their 
servant, whereby the flre occurred, cannot recover contribution from 
the cargo owners for the ship's losses, and that, as a conséquence, 
no action can be maintained against the ship owners for contribu- 
tion towards the losses of cargo. The conclusion reached by the 
court renders it unnecessary to review the ânding of the commissioner 
that the question in issue should be decided according to the Ameri- 
can law. The following discussion relates (1) to the claimants' con- 
tention that no action whatever can be maintained against the ship 
owners for contribution towards the losses of cargo; (2) to the claim 
of the owners of the cargo that the losses of the ship owners must 
be excluded from the adjustment, in case one be directed. As to 
the flrst inquiry, the claimants' position is this : If the tire had not 
been caused by the négligence of the person in charge of the donkey 
boiler, the owner of the ship would hâve been liable to contribute 
in gênerai average towards the losses of the cargo; but, as the are 
was caused by the négligence of the person in charge of the donkey 
boiler, the carriers (owners of the ship), under The Irrawaddy Case, 
171 U. S. 187, 18 Sup. et. 831, could not recover contribution for 
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théîr losses from the cargo, aad that, as a conséquence, the cargo 
owners Cannpt' fecover contribiitîpn towàrds cargo losses from the 
carriers. . TÏiis, contention of ttie ,claiinants is not approved. It is 
true that under The Irrawaddy Gase the carriers could not afflnna- 
tively demand contribution, because, notwithstanding the exculpa- 
tion from the payment of damages for the loss of cargo accorded 
them by the lire and Harter acts, they are deemed guilty of con- 
structive négligence when they seek to' recover contribution for the 
ship's losses. But this imputed négligence does not exempt them 
from an action for contribution in gênerai average at the instance 
of the cargo owner for cargo loss. The cargo owner has such action 
if the carriers be free from such imputed négligence; and can it 
be asserted logically that the carriers, when free from négligence, 
are liable to the cargo owners, but that this Uability is diseharged 
because the carriers are négligent, and such négligence caused the 
loss? According to such a contention, it is better to be négligent 
than unoffending. By it the carrier may plead his own wrong to 
escape an obligation that would be due from him, if he were with- 
out f ault. The contention that a debtor may absolve himself from 
a debt by showing that his wrong was the occasion of the obligation 
violâtes essential principles, and cannot be otherwise than vicious. 
Without further discussion, the conclusion respecting the flrst in- 
quiry is that the owner of the cargo may maintain an action for con- 
tribution for the losses of the cargo, although the carriers could not 
hâve maintained a similar action for the ship's losses. Thereupon 
the second inquiry arises: What losses should go into the adjust- 
ment, — the cargo losses alonp, or both the ship's and cargo's losses? 
Now, the libelants' contention is that, as the carriers could not as- 
sert a claim for contribution, the owners of the cargo (there is a 
single ownership of the cargo) may invite an adjustment, and ex- 
clude the carriers from any bénéficiai participation, but, on the other 
hand, impose upon them the burden of contribution. This conten- 
tion is based upon the theory that the status of the carriers is that 
of wrongdoers, whether they seek or are invited to a gênerai aver- 
age adjustment. For the purpoise of reaching a correct conclusion 
the principles underlying gênerai average may be considered briefly. 
When, in a sea adventure, the master of the ship, or some person 
of équivalent authority, voluntarily and necessarily makes a sacri- 
fice of the ship or cargo, in whole or in part, for the purpose and 
with the resuit of saving the residue, or the lives of those on board, 
from a common, impending péril, the ship, cargo, and freight earned 
must contribute proportionally to the, part thereof saved towards 
making good the loss suffered and the èxpenses necessarily incurred 
thereby. The contribution is called gênerai, gross, or extraordinary 
average. The Star ot Hope, 9 Wall. 203; 3 Kent, Oomm. p. 232; 
Ord. de la Mar. (1683) bk. 3, tit. 7, and arts. 1-3; Birkley v. Près- 
grave, 1 East, 220, 228; Walthew v. Mavrojani, L. E. 5 Exch. 116, 
120. The broad and équitable nature of the rule primarily contem- 
plâtes ratable contribution from ail interests saved towards ail in- 
terests sacrificed. 1 Pars. Shipp. & Adm. p. 338; Ben. Adm. p, 166, 
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§ 293; Abb. Shipp. (13th Ed.) p. 635; Id. (5th Ed.) pp. 347, 348. 
The spirit and intention of this law is to place tlie persons interested, 
as far as may be, in the same relative position which they occupied 
before the péril was met, or "in order to recoup the loser, and place 
him once more on a footing with his co-adventurers." Macl. Shipp. 
(4th Ed.) p. 688. This intendment involves necessarily reciprocity 
of obligation and right, mutuality in taking and receiving payment. 
But, as stated by Judge Brown in Heye v. North Grerman Lloyd, 33 
Fed. 60, 64, while "reciprocity is undoubtedly the ordinary rule in 
gênerai average," there are exceptions to tliis "reciprocity of right 
and obligation," as in the case of cargo carried on deck (The Para- 
gon, 1 Ware, 322 [see annotations to same in 18 Fed. Cas. 1,085]; 
ïriplet V. Van Name, 2 Cranch, 0. C. 332, Fed. Cas. No. 14,176; 
Heye v. North Grerman Lloyd, 33 Fed. 60, 65), goods shipped without 
the master's knowledge, the baggage of passengers, clothes of sea- 
men, provisions for the ship, and munitions of war (Id.). Thèse ex- 
ceptions ail turn upon the nature of the goods, the place or circum- 
stance of their carriage. Is there another exception, based on the 
cause of the impending danger, and the relation thereto of the per- 
son whose goods are sacriflced? If the fault of the owner of the 
ship or cargo was the proximate cause of the péril, he could not in- 
voke the benefit of the law of gênerai average. But when he is 
brought in at the instance of the cargo owner, his fault, if it ex- 
isted, was not formerly a matter of considération. This happened 
for reasons now to be stated. In Carv. Carr. by Sea, § 373a, it is said: 

"ïhe earliei' view appears to hâve been that, where there had been fault. 
the saciûflce was not to be regarded as a gênerai average act; and, conse- 
(luently, tliat no contributions were to be made. but the person in fault was to 
be looked to. This view is not now taken. 'The Ehodian law, whieh in that 
respect is the law of England, bases the right of contribution, not upon the 
causes of the danger to the ship, but upon its actual présence.' And thus 
innocent sufferers from a gênerai average sacrifice, necessitated by neglect or 
other improper conduct, may daim contributions from other innocent co-ad- 
venturers." 

The thought hère conveyed is that the innocent cargo owner, dam- 
aged by sacrifice occasioned by the ship's négligence, is not required 
to find his remedy against the guilty ship before or instead of resorting 
to his innocent co-adventurers for contribution; but it is not implied, 
and probably was not in the writer's mind, that the ship owner could 
not be made a party to such contribution; nor was it considered 
whether he might participate in the average, if made such a party. 
The ship owner at fault was not ineluded as one of the contributees, 
because he was liable for the whole loss, and therefore there was no 
occasion for considering his rights or duties in a gênerai average 
adjustment instituted by his co-adventurers. When he paid the dam- 
ages upon the theory that he was at fault, he was discharged from 
further payment in gênerai average, and the sum paid by him was 
considered in anv adjustment between the other co-adventurers. The 
Citv of Para, 69 Fed. 414; Pacifie Mail S. S. Go. v. New York. H. & 
K. Min. Co., 20 C. C. A. 349, 74 Fed. 564, 569. If he did not pay, 
94 F.— 14 
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and fault was ascribed to him, a gênerai average suit i*as not the 
form of remedy, because thereby he would be icalled upon to pay only 
a portion of the damages for which he was liàble. Hence it is not 
strange that occasion for décision of the question hère involved has 
not arisen. Undoubtedly, the liability of the owners of the ship for 
sacrifices caused by her négligence precludee them from asserting 
afflrmatively a right to recover contribution for her loss occasioned 
thereby. This is the former and présent rule. The Irrawaddy, 171 
U.,S. 187, 18 Sup. et 831; The Mcanor, 40 Ped. 361, 44 Fed. 504; 
The Agathe, 71 Fed. 528; Snow t. Perlcins, 39 Fed. 334. The libel- 
ants contend that, as a conséquence of this rule, it must be held in 
the présent case that the carriers, declared innocent by the statute, 
absolved from ail liability by the statute, defended by the statute from 
ail payment of damages based on a claim :of breach of duty, and so 
adjudged by the court, must respond in damages, as if for breach of 
the same alleged duty, in an action for gênerai average contribution ; 
and that in so responding they are not only subject to the usual ad- 
justment of ail losses and savings, which is undoubted, but that they 
must be excluded from recovering any of their losses, and, on the 
other hand, contribute for the losses of their co-adventurers. That 
is to say: (1) Should A., cargo owner, sue B., ship owner, in a di- 
rect action to recover $2,000 total damage to cargo, he may not re- 
cover, because B. has been guilty of no breach of duty owing to A. 
(2) But A. may institute an action for gênerai average, and recover 
from B. (a) whatever sum B. should contribute under the usual 
rules of reciprocity obtaining in gênerai average; also (b) a certain 
additional sum upon B.'s nonexistent breach of duty, which recovery 
is effected by excluding B.'s losses from the average upon the theory 
that he is a wrongdoer. This last-sum, so alleged to be recoverable 
in gênerai average, is somè portion of the sum which would be re- 
coverable in a direct action if there had been an actionable breach of 
duty, and which is not recoverable in such direct action because 
there is no breach of duty whatsoever. Hence, by this theory, A. 
may recover in gênerai average pro tanto on the theory of B.'s guilt 
what the public law déclares that A should not reCov^r at ail, for 
the précise reâson that B. ie innocent. Hence; if B.'s loss is |2,000 
a.nd saving |2,000, aûd A.'s loss is |2,000 and saving $2,000, under 
the usual rules of reciprocity A. can recover nothing from B.; but 
if B. be regarded as at fault, and thereby excluded from participat- 
ing, except to contribute, hë must pay to A. one-third of his loss, or 
f 666.66. This is just one-third of the whole sum that A. is not per- 
mttted to recover in a direct action. It is no answer to this palpa- 
ble évasion of the statu tes to say that A. is not recûuped for ail his 
losses by B., but only for a part of them. His recôvery, so far as 
it extehds, is based on a nonexistent légal wrbng; and a gênerai 
average action, which is declared not to be based on tort (Kalli v. 
Troop, 157 U. 8. 386, -403, 15 Sup. Ot. 657), is so far based on a tort, 
which has no being in fact, as to allow A. to recover not only the 
usual average contribution, but additional damages based on B.'s 
alleged wrong. A clear évasion of the statute results from such doc- 
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trine. The proof of the évasion does not rest upon theory alone, but 
upon mathematical demôûâtration. 

Biit it is urged that thè libelants' claim is the logical outcome of 
The Irrawaddy Case. On the contrary, it is considered that the su- 
prême court suggested no holding that supports any such perversion 
of the statutes. In The Irrawaddy Case, B., ship owner, sued A., car- 
go ôwner, for contribution. The old rule was invoked that B.'s sacri- 
fice was caused by the négligence of B.'s servants. To this it was 
answered that the ïïarter act relieved B. from liability based upon 
the négligence of his servants. To this it was repiied that the Har- 
ter act relieved B. from paying any damages based upon his servant's 
négligence, but did not authorize him to maintain an action for con- 
tribution to his own lossès against his co-adventurers. In that case 
the ship owner was claiming (1) that the Harter act relieved him 
from the obligation to pay the cargo owner's losses, which no one 
disputed; (2) that the Harter act authorized him to initiate an ac- 
tion in gênerai average to recover pro tanto the losses of his ship, 
which was denied upon the theory that relief from liability for the 
loss of the cargo owner did not give him a right to maintain an ac- 
tion to recover for the ship's losses. The décision is tantamount to 
this : The ship owner may use the Harter act to shield himself from 
any claim for damages made against him, based upon breach of duty, 
but may not use the act as the basis of an action in his own favor*. 
The décision does not practïcally diminieh the beneflt of the Harter 
act. That act gives immunity, under suitable states of fact, from 
claims based on constructive négligence. It does not confer causes 
of action upon the ship, but deprives cargo owners of causes of ac- 
tion against the ship. The beneflt of the act is left whole and eound 
by the suprême court. Now, it cannot matter in what form of ac- 
tion the cargo owner seeks to recover damages from a ship owner 
protected by the statutes. He can no more do so under the guise 
of au action for gênerai average contribution than in a direct action, 
provided in the former case he seeks to exclude the ship owner from 
the situation of a creditor; otherwise, the Harter act is not left un- 
touched, is not left wholé and eound for the ship owner's protection, 
but is violated quite as obviously and grossly as if the action had 
been direct, save as respects the amount of the recovery. In such 
case the cargo owner asserts and establishes something besides gên- 
erai average. He asserts and establishes a particular average, in a 
gênerai average proceeding, and recovers thereon. In The Irrawaddy 
Oase the suprême court could déclare that by its holding it left the 
Harter act in full eflfect, and the ship owner in full enjoyment of it, 
and in full protection from it. That is literally true. In the prés- 
ent case, if the libelants' contention prevail, the actual resuit would 
be that (1) the ship owner would be deemed guilty of actionable 
négligence; (2) by reason of such négligence an action could be main- 
tained against him to recover a sum of money from the payment of 
which the statute acquits him. This court, in an action between the 
same parties, has decided that the claimants were not négligent, and 
that they shall pay no damages based upon an allégation of negli- 
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gence. The court is now aaked to adjudge, in an action between the 
same parties, that the claimants were négligent, and should pay dam- 
ages therefor. The judgment in the flrst action, until reversed, is 
forever an estoppel between; the parties as to the fact of the claim- 
ants' négligence; and it is thought that no instance existe in juris- 
prudence of the anomaly presented by the libelants' contention that, 
notwithstanding the estoppel between the parties, the fact found by 
the judgment in the flrst case against the libelants may be disre- 
garded, and the opposite thereof , viz. that the claimants were négli- 
gent, and that they should pay damages by reason thereof, should 
be found and invoked in their; behalf . The suprême court in The Ir- 
rawaddy Case could sayto the ship owner, "AU that the Harter act 
gives you is reserved to you by this décision." Such could not be 
said if the libelants' views were adopted hère; and because it can- 
not be said, and because the opposite view is practically consistent 
with The irrawaddy Case, this court has arrived at the foUowing 
conclusions: 

1. The flre and Harter statutes intend to relieve ship owners, in 
case of compliance therewith, from any liability to cargo owners for 
injury to cargo. 

2. Such statutes do not give the ship owner any new right to sue 
the cargo owner for injury to the ship caused by the péril. 

•3. The cargo owner cannot, under the guise of an action for con- 
tribution in gênerai avcrage, recover upon the basis of the ship 
owner's alleged coustruetive négligence a portion of the damages, 
which upon the same alleged grounds he could not recover in a di- 
rect action. 

4. While the ship owner, freed from liability by the statutes, may 
not invoke an action for gênerai average adjustment, to obtain pay- 
ment of his own losses, the cargo owner may do so ; but, as the stat- 
utes prevent his recovering any damages based upon the ship owner's 
alleged négligence, the cargo owner inay not, in the adjustment in- 
voked by him, dérive any beneflt from such alleged négligence. 

5. In such case the usual rule of reciprocity of right and obligation 
exists, and the adjustment should be joade as if there was no négli- 
gence in the case, there being none in fact on the part of the owners. 

There is some contention respecting the valuation of the ship. This 
subject was not presented orally. A fuller history than that dis- 
closed by the briefs is needed for intelligent décision, and the matter 
is left for further présentation, It is now decided that the libelants 
may maintain the action, and recover, if they shall.show some bal- 
ance due to them on an adjustment based on the property lost and 
saved by the ship owners and by the cargo owners, irrespective of 
any élément of négligence by the oiHcers and crew of the ship. 
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THE BAENSTABLE. 

(Circuit Court of Appeals, First Circuit May 11, 1899.) 

No. 249. 

Shipping— Construction of Chabtbr Partt— Kisk of Collision. 

A provision of a charter party tliat "tlie owners shall pay for Insur- 
ance on the vessel," to be given any effect as between tlie parties, inust be 
construed as requiring ttie owners to insure against ail such losses as 
would otherwise fall on the charterer; and, where the owners failed to 
procure Insurance, they niade themselves insurers, and cannot cast upon 
the charterer the burden of paying damages recovered against the vessel 
for collision, against which they might hâve insured. 

Appeal from the District Court of the United States for the District 
of Massachusetts. 

J. Parker Kirlin, for appellant. 
Charles T. Eussell, for appellee. 

Eefore PUTNAM, Circuit Judge, and WEBB and ALDKICH, Dis 
trict Judges. 

WEBB, District Judge. Little need be added to the careful opinion 
of the district judge in this case (84 Fed. 895), which is a case of con- 
tract between the owners and the charterers of the steamship Barn- 
stable. There can be no controversy as to the terms of the charter, 
for it is in writing and is in évidence. The différence relates to the 
twenty-second article of the charter, which is in thèse terms: "The 
owners shall paj for the insurance on the vessel." What are the obli- 
gations imposed by this provision of the contract? 

In argument there has been some discussion concerning the mutual 
relations, under the charter, between the parties. The owners con- 
t(>nd that the charterers were bailees, and held to ail the liability of 
bailees, and this contention the charterers controvert. We do not 
think that the détermination of that question will aid in the deci 
.sion of the case; for whether or not, in the full and strict sensé, the 
charterers were bailees, they would be, indejxmdently of this insur- 
ance clause, chargeable with some of the risks of the ship, while the 
owners would bear others. Assumption by the owners of insurance 
against risks atîecting themselves alone would be of no advantagc 
to the charterers, who would, in no event, be answerable for losses 
arising from such risks, and had no interest in insurance against such 
losses. The insertion of this clause in the charter has no meaning 
unless it be to make such insurance as would profit the charterers, 
which could only be effeeted by insurance against losses which would 
fall upon them, against ail risks attaching to them. This insurance 
clause must hâve been intended for their protection, and could hâve 
been understood by them in no other way, and the agreement of the 
owners was not to partially, but wholly, protect them, and to re- 
lieve them of the expense of insuring themselves. In eflfect, it said to 
the charterers: "Your only responsibility will be to pay the hire of 
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the ship; ail other things shall be our care and at our charge." If, 
having so agreed, they chose to take the hazard of loss, and to save 
the cost of a policy, they jnade themselves insurers, and, after the 
losB, cannot throw it upon the charterers. The decree of the district 
court is aifirmed, with intereet, and the costs of this court are ad- 
judged to the Boston Fruit Company, appellee. 



ULSTBB S. S.CO., Limited, v. CAPE PEAK TOWING & TRANSPORTATION 

00. étal. 

(Circuit Court of Appeals, Fifth Circuit. Marcb 28, 1899.) 

No. 744. 
1. Salvage— Services. 

Services of tugs in towing a steamer from an offshore sand bar, on 
whieh she liad grounded, in connection witli ttieir carrying ont the steam- 
er's anchors to enable her to assist in getting ofC the bar, are in the 
nature of salvage services, authorizlng compensation on that basis. 

3. Same— Compensation. 

An allowance of $13,000 for salvage services in getting a steamer off a 
sand bar should be reduced 50 per cent., though the steamer was worth 
$300,000, the value of the tugs employed being only $18,000, ail the serv- 
ices being rendered under the direction and control of the master of the 
steamer, the real services which put her ailoat bëlng, in the main, ren- 
dered by herself, operated by the master and crevé, it appearing probable, 
the good weather contlnuing, that veithout the services of the tugs the 
master would hâve suçcessfully floated her through the use of his own 
crevîf and appliances, no risk being incurred by the salvors, and the tugs 
being exposed to no danger, the sliill éhown in rendering the services 
being of the ordinary kllid, the labor being the ordinary employment of 
the tugs and persons engaged, the tjme employed being less than a day, 
and it appearing that extraordinary awards were given by the decree to 
members of the crews of the tugs, such as $300 to cooks and firemen, who 
performed no services out Of their usual routine, and whose wages were 
$1 a day. 

3. Same — Allowance to Crews. 

Wliere salvage services which occupled legs than a day are of the low- 
est order, and the crews of the tugs perform only services in the ordinary 
course of employment, the award to them should not be more than two 
months' pay. 

Appeal from the District Court of the United States for the Eastern 
District of Louisiana. 

On September 24, 1807, at 7:20 a. m., the British steamship Torr Head, 
bound on a voyage from New Orléans to Belfast, drawing about 25 feet of 
water astern, grounded on the Frying Pan Shoals ofC the eoast of North Caro- 
lina, near the mouth of Cape Fear river, between flve and six miles inside of 
the light-ship there stationed, and about a mile east-northeast from the black 
buoy. She had been swept out of her course about 40 miles by an abnormal 
settlng of the Gulf Stream to the south and west, caused by a hurricane that 
had passed over the locality a day or two before. Frying Pan Shoals are de- 
scribed in the United States Coast Pllot as especialiy dangerous to navigation 
"on account of the great distance they make out from the shore," and "on 
account of their distance from the land, and the strong tidal currents which 
set across them in strong winds." They are sa;id to consist "generally of sand. 
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shiftlng to some extent with every gaie." At the time of thia mishap the 
weather was fine, the barometer high, and the sea smooth. The weather re- 
mained fine, with light breezes, the whole of the 24th and 25th. ïhe ship 
groundcd wlthout any noticeable shock. About three years before this, the 
ship Valedo, 310 feet long, drawing 21.0, grounded in the same way, and at 
about the same spot, and got offi without assistance and witiiout injury by 
turning herself around with her anchors. When the Torr Head grounded, 
soundings were immediately taken around the ship, and 30 feet of water was 
found over the stern, shoaling gradually to 25 feet amidships, 22.6 at the breal£ 
of the forec-astle, and 24 over the stem. The character of the bottom was 
examined, and found to be soft sand. There was deep water both ahead 
and astern of the ship. Attempt was made to back her off by fllling the after 
water tanks, and shlfting cargo from forward aft, so as to put the vessel by 
the stern, and by gotng astern with the engine; but this did uot succeed. 
While thèse opérations were going on, the steam tug Jacob Brandow, about 
!>:30 a. m., came alongside, and otïered assistance, which was refused. About 
11:30 a. m. the assistance of that tug was engaged, with the understanding 
that the amount of compensation to be paid was to be settled by arbitration; 
and the tug took a stern line to help pull the ship off. The captain of the 
ïorr Head understood that he was employing them for a towage service. 
About 12.30 p. m. the tug Blanche arrived, with a salvage crew in a lifeboat, 
but the services of thèse salvors were refused, and the tug Blanche was 
engaged on the same terms as the Brandow to take a Mne and tow astern. 
About 3:30 p. m., while the Brandow and the Blanche were towing astern, a 
small steam tender, called the Isabel, came out, and offered her assistance, 
and she was engaged to run out the starboard anchor, but her caijtain consid- 
ered his vessel too small for that service, and she was told to take*a line, and 
tow astern with the other tugs. This towing astern by the three tugs contin- 
ued until 5 p. m., with little or no resuit. The captain of the Torr Head then 
ordered the tugs to stop towing, and to go forward, and run the steainship's 
starboard anchor out, broad off on the starboard bow, which the tugs Brandow 
and Blanche proceeded to do, and about 0:30 p. m. got out the anchor and about 
40 fathoms of chain. The three tugs were then set to towing on the starboard 
bow, and strain was put on the anchor by the ship's steam windlass. The. 
resuit was that in an hour's time the ship was moved about 70 feet, and was 
turned almost entirely around; i. e. about 124 degrees, or from N. 5(! E., to S. 
This brought the starboard anchor close under the forefoot of the ship, The 
captain of the Torr Head then, about 7:30 p. m., asked the tugs Blanche and 
Brandow to run the starboard anchor out straight ahead, in order that he 
might heave it tight, so as to keep the ship from moving further on shore, and 
so that he might jettison some molasses. This the tugs refused to do, and 
then quit work, saying they wo'uld come back the next tide. The captain says 
they gave as a reason for this refusai that the ship was ail right, and in no 
danger. He testlfles that he begged, and almost beseechod, them to run this 
anchor. They gave as thelr reason for this refusai that they thought it was 
an obstruction to the vessel in the position she was in. When the tugs quit 
work and left, the anchors were dropped under the forefoot of the vessel, 
and the crew was sent to supper. The tug Isabel lay near the ship. Tlie tug 
Blanche went off a mile or two, and anchored. The tug Jacob Brandow went 
off towards Wilmlngton, with the lifeboat in tow, to take the occupants ashore. 
At 8:45 p. m., after supper, the crew began to jettison cargo,— staves and mo- 
lasses,— which jettison continued until 10 p. m. At this time the tug Blanche 
came back, and oiïered the services of a pilot, which were refused. Sound- 
ings were made at dead low water, at 9:30 p. m., around the ship, and deep 
water was found ahead, and 21 feet amidships. About 11 p. m. the tug 
Blanche came back again, and, after some difficulty, and protests that she 
was not strong enough, was persuaded to run the anchor straight out ahead, 
with 30 fathoms of chain. In this work the Isabel helped her. The ship then 
heaved tight on this chain, and commenced to pump out her tanks to lighten 
the ship, and continued to jettison cargo. About 1 a. m. on the morning of 
the 25th the tug Brandow came back, and ail the tugs were ordered straight 
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ahead to tow, the shlp meanwhile -worklng her engines, and putting a strain 
on the anchor chaln. About 3:30 a, m. It was found that the shlp was moving, 
and a heavy strain was put on the anchor chaln. About 4 a. m. the anchor 
hove home^ and the shlp's head began to fall off to port. The tugs were then 
ordered to tow on the starboard bow. At 4:15 a. m. the ship began to move 
ahead. At 4:25 she was ail afloat, and at 4:30 a. m. the ropes were cast 
off, and the shlp proceeded on her way to Belfast, the captain saying to the 
tugs he would glve them full Crédit for ail they had done. Whlle she was 
aground, she "lay easily," as one of the llbelants admlts. 

it Is clalmed In the libels that she was in danger of being hogged, because 
she was aground amidships; but the testlmony Is that she was water-bome 
bow and stem ail the time, and was never at any time in any such danger. 
It is f urther clalmed that she was pounding. One of the witnesses for llbel- 
ants says she pounded on the mornlng of the 2ôtli, before slie was hauled 
off, but that he was not aboard, and could not say how hard she pounded. 
Those who were aboard of her say she moved slightly and easily In her bed 
in the sand. When the Torr Head reached Beliîast, she was docked, and the 
only injury she suffered from thls groundlng was the denting of five of her 
plates, which were taken out, rerolled, and put back in position. The small 
damage done, as thus indleated, to a shlp of her enormous weight and length, 
shows the Inslgniflcance of the pounding. The cargo jettisoned was 10 tons 
of staves and 650 barrels of molasses, weighing about 200 tons. The Torr 
Head Is 453 feet long, of 5,910 gross and 3,967 net tonnage. She is a twin- 
screw Steel ship, launehed In March, 1894, and eost, new, £80,000, and had 
been thrpe years in service. Figuring her annual dépréciation at 7 per cent., 
which ls"t|ie lowest allowed, as the master testifles, it would make her value 
at that time about £63,200, or, in American money, $305,888. This is the only 
évidence in the record as to the value of this ship. The tug .lacob Brandow is 
a wooden vessel, built in 1874, and was therefore 23 years old at that time. 
She is 78 feet long, 17 feet beam, 8 feet depth, net tonnage 32.G9 tons, with 
one boller 14 feet long, 96 inches In diameter (allowance of steam 80 pounds 
per square inch), and one condensing engine of 224/^ inches diameter of cylin- 
rter and 2 feet piston stroke. The évidence of her value is that llbelants 
' bought her for $5,200 more than two years before this time. She had on this 
occasion a crew of six men, — master, mate, engineer, flreman, cook, and deck 
hand. The tug Blanche is an iron vessel, built in 1878, and was therefore 
nineteen years old. She Is '83 feet long, 17.9 feet beam, 10 feet depth, net 
tonnage 47.12 tons, with one boiler 11% feet long and 107 Inches in diameter 
(allowance, 75 pounds of stearn to the square inch), and one condensing engine 
of 20 inches diameter of cyllnder and 22 Inches stroke of piston. The évi- 
dence of her value is that libelants had bought her three years prior to that 
date for $11,000. She had a crew of six, the same as the Jacob Brandow. The 
tug Isabel is a small, wooden vessel built at Buffalo, on Lake Erie, in 1891, 
and was therefore six years old at that time. Her certiflcate of inspection 
does not glve her dimensions, but states that she is of 13.32 net tons burden, 
has one boller 9 feet long, of 75 and 88 oval inches in diameter (steam allow- 
ance, 115 pounds per square inch), and one keel condensing engine of 14 
inches diameter of cyllnder and 16 Inches stroke of piston. There was no évi- 
dence adduced as to her value. She had a eréw of flve persons,— master, 
mate, engineer, flreman, and cook. The value of the salved vessel, exclusive 
of cargo and frelght, now Involved in this suit, was therefore about $300,000, 
of the salving vessels about $18,000, and the number of persons on the ves- 
sels engaged in assisting the Torr Head 17. The Torr Head touched at 7:20 
a. m. on September 24th, and went on her voyage 4:30 a. m. Septenil)er 25th, 
being aground about 21 hours. The tugs worked during only a portion of 
this time. Thé Brandow worked from 11:30 a, m. to 7:30 p. m. on the 24th, 
being 8 hours on that day, and from 1 a. m. to 4:30 a. m. on the 23th. being 
3% hours on that day; or a total of llVâ hours. The Blanche worked from 
12:30 p. m. to 7:30 a. m. on the 24th, and from 11 p. m. on the 24th to 4:30 
a. m. on the 25th: a total of 12% hours. The Isabel worked from 3:30 p. m. 
to 7:30 p. m. on the 24th, and from 11 p. m. on the 24th to 4:30 a. m. on the 
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25th, a total of W2 hours. With tlie exception of the two occasions when 
the anchor was towed out, once by the Brandow and Blanche and once l)y the 
Blanche and Isabel, the work consisted of taking a line and tugging at the 
Torr Head. AU of this work was done in fine weather and smooth sea, and 
without damage or particular risk of person or property. The business of 
thèse boats was to seek towage in the waters where they were working on 
the Torr Head, and further out and ail up and down the coast for 40 miles, 
iind both boats and crew were engaged in their ordinary vocations during the 
whole time of this service. Thèse faets appear clearly in the contest made in 
this court between the crews and the owners of thèse vessels as to the division 
of the award between them. None of the crews of the tugs at any time left 
their own vessels, or went on board the Torr Head, oxcept that two men 
paddled around the Torr Head in a small dory, and took souudings. The 
tugs at ail times were acting under the orders and directions of the master 
of the Torr Head, who had sole charge and direction of the services ren- 
dered. The two tugs Brandow and Blanche belong to the same owners. the 
Cape Fear Towing & Transportation Company. The tug Isabel is owned by 
John L. Grim. The owners of thèse tugs fiied separate libels in rem for sal- 
vage against the Torr Head when she returned to the United iStates in Novem- 
ber, 1897, claiming in this proceeding salvage not only on the vessel, but also 
on her cargo and freiglit. Six of the crew of thèse vessels— two from each — 
also filed a separate libel in rem, making similar elaiin. Ail three libels were 
Consolidated. 

It is conceded that no claim can be made in this présent cause for salvage 
on either the pending freight or the cargo. The district court found that the 
services rendered were of the nature of salvage services, and made an award 
of .?13,000, to be divided equally between the crews and the owners of the 
three tugs. The decree of distribution shows as follows: 

Amount awarded herein, thirteen thousand dollars $13,000 00 

To the Cape Fear Towing & Transportation Company, owner of the salv- 
ing tugs Blanche and Jacob Brandow, and to John L. Grim, owner of the 
salving tug Isabel, one-half o£ said sum, to wit, the sum of | 6,500 00 

— Two-thirds thereof to go to the Cape Fear Towing & Transportation Co., and 
one-third to John L. Grim. To T. Jeff Smith, William (Dock) Davis, C. B. 
St. George, Sam Betts, Jno. Risley, George Penny, and Elijah Burruss, 
members of the crews of said tugs Blanche, Jacob Brandow, and Isabel, 
who hâve claimed salvage herein, seven-seventeenths C'/n) of the remain- 
ing lialf, Vi - of *6, 500. 00 hein g the sum of 2,676 47 

To the Cape Fear Towing & Transportation Co. and John L. Grim, owners as 
aforesaid, the remainder of said sum of |6,500.00, to wit, 10/17 of $6,500.00, 
being the sum of 3,823 53 

— ïo be divided % and X ^s aforesaid. 

Total award of salvage $13,000 00 

The said sum of 13,676.47 awarded to the crew, as afore stated, to be divided among 
them in proportion to their wages, respectively, as follows : 



Name. 


Rank. 


Wages. 


To Reçoive. 


T. Jeff Smith 


Engineer, Tug Blanche 


$3 25 


$694 57 


Wm. (Dock) Davis 


Firemau, Tug Blanche 


1 00 


SUS 70 


C. B. St. George 


Mate, Tug Jacob Brandow 


1 17 


361 20 


Sam Betts 


Deck hand, ïug Jacob Brandow 


35 


77 30 


Jno. Risley 


Engineer, Tug Isabel 


2 00 


617 *U 


George Penr.y 


Pireman, Tug Isabel 


l 00 


308 70 


Elijah Burruss 


Cook, Tug Isabel 


1 00 


803 70 



Total to crews $2,676 47 



The claimants bave appealed against the award. assigning as error: (1) 
"That tbe court erred in holding that the services herein were salvage serv- 
ices. (2) That the court erred in fixing the value of the services performed 
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by the Ubelants at thirteen thousand dollars, sald sum being more tlian double 
tlie amount that should liave been allowed in this cause." ïbe owners of the 
tugs bave taken à cross appeal, asslgning as error "that the court erred in the 
division of the amount of salvage awardëd, to wit, in only one-half of said 
award (to wit, one-half of thirteen thousand dollars) to your petitioners said 
Cape Fear Towing and Transportation Company and said John L. Grim, in- 
stead of decreeing to your petitioners the whole of said amount, except a mère 
nominal sum to the crews of said tugs engaged in the salvage service ren- 
dered, as the services rendered by them were merely in the nature of their 
employment." 

E. H. Farrar, E. B. Kruttschnitt, B. F. Jonas, and Hewes T. 
Gurley, for appellant. 

Richard De Gray, Thos. Evans, John D. Grâce, J. W. CarroU, and 
Chas. Carroll, for appellees. 

Before FARDEE and McCORMICK, Circuit Judges, and PAR- 
LANGE, District Judge. 

After stating the case as above, the opinion of the court was deliv- 
ered by FARDEE, Circuit Judge. 

The ordinary and usual employment of the tugs, for which salvage 
services are claimed in this case, was in the rèhdition of towage serv- 
ices in the same waters where the Torr Head was aground. Under 
the facts, it is fair to présume that the original employment of the 
tugs by the master of the Torr Head was l'eally to render towage 
services, for which compensation was to be made whether they suc- 
.îessfuUy aided the Torr Head in gettlng afloat or not. This appears 
from the undisputed évidence of the master, who employed the libel- 
ants, and agreed to flx their compensation by arbitratipn. It also 
appears to hâve been the idea of the master of the tugs, because, of 
their own motion, and against the wishes of the master of the Torr 
Head, they quit work at 7:30 p. m. on the flrst day of employment, 
and the tug Jacob Brandow entered into other employment. The 
services of salvors, to entitïe them to compensation as such, must 
be successful, and, as a gênerai rule, and necessarily, they must be 
continuous. In this connection it is signiflcant to noté that the 
assignment of error by the libelant owners of the tugs in their cross 
appeal, in which they claim that the crew should be awarded only a 
nominal sum, is to the efîect that the services of the crews were merely 
the ordinary services rendered by them under their employment. The 
district court found that the services rendered by the libelants were 
in the nature of salvage services entitling the libelants to compen- 
sation. Looking at the services actually rendered, ail were within 
the usual employment of the tugs and their crews. The only pecul- 
iar salvage service rendered was in the carrying out of tlie aucliors 
of the Torr Head, and, considering this valuable service, in connec- 
tion with the towage, the flnding of the district court that the services 
were in the nature of salvage services, entitling the libelants to com- 
pensation, is not erroneous. We think it proper to emphasize the 
fact that ail the services rendered and performed were under the 
direction and control of the master of the Torr Head, and that the 
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real senices whioh put the Torr Head afloat were, in tbç main, ren- 
dered by the Torr Head herself, operated by her master and crew. 

The real contention before us is in regard to the matter of com- 
pensation. The district court allowed |13,000, and directed its dis- 
position, half to the owners of the tugs and half to the crews of the 
respective tugs. The argument is pressed in this court that the 
amount awarded in a salvage case is so largely within the discrétion 
of the district court that it is not to be disturbed, except for gross 
overallowance, palpable mistake, and the like. The true rule ap- 
pears to be as stated in The Connemara, 108 U. S. 359, 2 Sup. Ct. 754, 
as follows: 

"In The Sybil, 4 Wheat. 98, Chief Justice Marshall said: 'It is almost im- 
possible that différent minds contemplating the satne subject should not form 
différent conclusions as to the amount of salvage to be decreed, and the mode 
of distribution.' .\nd by the uniform course of décision in this court during 
the period in which it had full jurisdiction to reverse decrees in admiralty 
upon both facts and law, as well as in the judicial committee of the prlvy 
council of England, exerclsing a like jurisdiction, tlie amount decreed below 
was never redueed, unless for some violation of just principles, or for clear 
and palpable mistake or gross overallowance. Hobart v. Drogan, 10 Pet. 108, 
119; The Camanche, 8 Wall. 448, 479; The Neptune, 12 Moore. P. 0. UC>; Tne 
Carrier Dove, 2 Moore, P. C. (N. S.) 243, Brown & L. 113; The Fusilier, 3 Moore, 
P. C. (N. S.) 51, Brown & L. 341." 

Many cases hâve been cited on one side to show that, compared with 
allowances made for salvage services in many cases of more or less 
similar circumstances, the amount allowed in this case was moderate 
and reasonable; and, on the other hand, to show that the amount al- 
lowed was very high, and out of ail proportion to the services ren- 
dered. It is profltless to discuss thèse cases, as confusion could only 
come from trying to apply them in the présent case. The Hesper, 18 
Fed. 696, is, however, a case in which the circumstances are so similar 
that it is well to refer to it. The Hesper, worth $106,500, ran aground 
in the sand on Galveston Island, about 20-odd miles off the port of 
Gai veston, and remained aground for three days; one-third of her 
cargo was lightered by tugs, which were worth $35,000; the weather 
was good; and the court found that: i 

"The Hesper, when aground as aforesaid, was in a condition of péril and dis- 
tress, hardly likely to be able to get out of danger by her owu efforts, even if 
the weather had been certain to continue favorable for many days, and certain 
to be wrecked if the weather should prove to be bad; that the services ren- 
dered the Hesper by the libelants' boats were salvage services, but of the low- 
est grade, involving neither risk of property, péril of life or limb, or unusual 
exposure, or gallantry, courage, or heroism, and the same will be fully com- 
pensated by double compensation on the basis of towage and lighterage serv- 
ices." 

In that case the district court allowed the sum of |8,000 salvage. 
This amount was eut down by the circuit court on appeal to the sum 
of |4,200 ; that sum being double compensation for towage and light- 
erage. In the instant case, we find that the Torr Head was aground 
in a condition of péril and distress for less than one full day; that 
the services rendered by the libelants' boats were salvage services. 
but of the lowest grade, involving neither risk of property, péril of 
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life or limb, nor umlsual exposure, nor gallantry, courage, nor heroism. 
The éléments to be generally considered in determining the amount 
of salvage in a given case, taken from instructions issued by the Brit- 
ish Board of 'fiade, may be stated a^ follows: (1) The degree of 
danger from which the lives or property are rescued; (2) the value of 
the property sayed; (3) the risk incurred by the salvors; (4) the value 
of the property employed by the salvors in the enterprise, and the 
danger to which it is exposed; (5) the skill shown in rendering the 
services: (6) the time and labor occupîed. In the case of the Torr 
Head the value of the property saved seems to be large; the danger 
from which it was rescued was certain, but not determined; there 
wae no risk incurred by the salvors; the value of the property em- 
ployed was comparatively small, and it was exposed to no danger; 
the skill shown in rendering the services was of the ordinary kind; 
the time employed was short, and the labor was the ordinary employ- 
ment of the tugs and persons engaged. Considering thèse facts, and 
that the amount of the salvage awarded was more than two-thirde of 
the value of the vessels employed in the service, and that under the 
decree àppealed from extraordinary awards are given to the members 
of the crews of the libelants' vessels, — such as over $300 to cooks 
and firemen who performed no services out of their usual routine, and 
whose wages were a dollar a day, — it would seem that the allow- 
ance of salvage is out of proportion to the services rendered, and un- 
duly high in référence to the objects for which salvage compensation 
is allowed. In addition to this, we think it apparent from the record 
that the allowance of salvage was made largely on the theory that 
the libelants' tùgs and their crews really performed the whole services 
of saving the Torr Head from impending péril, while the fact is, as 
clearly appeârs from the évidence, and hereinbefore referred to, the 
real services which put the Torr Head afloat were rendered by the 
master and crew of the Torr Head, using her machinery and appli- 
ances ; and it seems probable, — extremely probable, — the good weather 
continuing, that without the services of the libelants' tugs the ener- 
getic master of the Torr Head would hâve successfully tloated his ves- 
sel through the use of his own crew and appliancee. 

While it is now conceded that no claim can be made in the présent 
cause îor salvage on either the pending freight or cargo, it is admitted 
that since the appeal was taken. the libelants hâve sued in personam 
the owners of the Torr Head to recover salvage on both freight and 
cargo. As the trial judge flled no opinion in the case, we are not 
advised whether, in making his allowance for salvage, he considered 
the value of the cargo and freight. On the whole case we conclude 
that the allowance made against the Torr Head is an overallowance, - 
that it was made on the incorrect theory that the libelants rendered 
ail the services which saved the Torr Head; and that it ought to be 
reduced at least 50 per cent. On the cross appeal brought by the 
owners of the tugs it is claimed that the crews on board the libelants" 
tugs rendered only services within the scope of their employment, 
and that the amount allowed to the crews is wholly disproportioned to 
the services rendered. That this claim is well founded appears from 
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an inspection of the decree of distribution whereîn cooks and firemen 
under pay of one dollar per day, and who rendered no services off their 
own tugs, and were in no wise overworked or exposed, are given 
nearly a year's pay as a reward, where they were occupied at regular 
liours in usual work, in a ealvage venture over which they had no 
control. 

Proctors argue and cite cases as though there was some ôxed riile 
for distributing salvage compensation between vessels and their crews. 
Awards in ail cases that hâve corne to our notice bave been based upon 
the particular circumstancee attendant upon each case, and bave va 
ried from one-half the entire salvage awarded to one or two niontbs' 
pay. In the instant case, as we bave found substantially that the 
salvage services vi'ere of the lowest grade, and that the crews aboard 
of the respective tugs performed only services in the ordinary course 
of employment, an award of two months' pay would be ample. More 
than that would be judicial liberality at the expense of the unfortu- 
nate. 

The decree of the district court is reversed and the cause is re- 
manded, with instructions to award the libelants the gross sum of 
|6,500 salvage compensation, and distribute the same according to the 
views expressed in this opinion. 



THE SAKATOGA. 

(Circuit Court of AppeaJs, Second Circuit. March 1, 1899.) 

No. 70. 

Mastbh and Servant — Assomption of Risk — Work on Shipboard. 

The danger of a hatch between declis, usually left open and unlighted, 
is assumed by one engaged to coal the vessel, and who had been so em- 
ployed two or three times a week for a year on the same vessel, or ves- 
sels of the same construction, and on which the custom as to lighting and 
covering the hatch was the same; he having, on going towards it, after 
completion of hls work, to make his exit by the ladder leading from it, 
and witbout avalllng hlmself of one of the lanterns fumished, fallen 
down it. 

Same — Evidence. 

That an open, unlighted hatch between deeks, down which an employtv 
who had been engaged in coaling the vessel, tell when going to it, to make 
his exlt by a ladder leading from it to the upiier, was usually unlighted, 
is shown, in the absence of conflieting évidence, by testimony of wit- 
nesses that the kind of light there usually was exactly the same "as on the 
evening of the accident, and that the coaling of the vessel and putting 
out of the llghts had always been done in the same way before, and the 
testimony of one of the coaling gang that, when he heard some one had 
fallen, he Started along with his lamp in his hand, "which," he said, "I 
always do. I take my lamp to see my way out." 

, Same— Proximate Cause. 

The proximate cause of one of the coaling gang on a vessel falling down 
a hatch between decks, open and unlighted, as usual, towards which he 
started to make his exlt by the ladder leading from it to the upper deck, 
is his failure to make use of one of the lanterns fumished the men to guide 
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,, thèniselves:^» TOç|la^'Ujeir wheelbarcpws; he knowiiig- çf , tljç hatch and 
»£ the custom relatiT.e thereto. ;;,,..,, 

Appeàl from tbé District Court' of the United States fpr' the Eastern 
District ofN'e-w .Ybrk. ' ' , 

TMs cause cotaes hère ùpon appeal from a decrèe oï the district 
court, Eastern district of New York. The suit was brought to reeover 
damages for personal injuries sustained by libelant in conséquence of 
a fall through an open hatch. The district court held both parties in 
fault, and divided the damages it assèssed ($1,006). equally between 
them. 87 Ped. 349. The claimant has appealed. The facts suf- 
ficiently appear in thé opinion. 

Chas. C. Nadal, for appellant. 
Edwin Gr. Davis, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. PlaintifE was one of a gang of aboiit 20 
men who were engagëd in coaling the steamer while âhe lay at the 
pier, the coal being tàken aboard through a port on her offshore side. 
The coal was elevated from a scow or coal barge, and run through the 
port by means of a chute which led into the between-declvs. It was 
shoveled into wheelbarrows, wheeled to the bunkers, and stowed 
therein. The forward ports, through one of which the coal came, are 
on each side of the vessel, from 35 to 50 feet aft of the forward hatch. 
The ship was 30 feet wide between decks. Immediately forward of 
the forward hatch the lower deck was obstructed or bulkheaded, and 
the machinery and bhnkers closed the after end of the compartment. 
Just forward of the bunkers was a blind hatch (so called because there 
is no hatch above it on the main deck). ïhis blind hatch was ia the 
route followed by the wheelbarrows, and was closed; a lautern being 
placed on it, so that those wheeling the barrows might aVoid collisioji 
with coamings or hatch cover. An iron ladder ran down the forward 
side of the fore hatch from the main deck to the lower hold. It was 
by means of such ladder that the gang of coal passera had ingress and 
egress to and from the between-decks, although occasionally some one 
would corne aboard through the inshore port. The between-decks 
hatch had the usual 3-inch coaming. The hatchway was 13 feet 
square. The forward hatches both on the main and on the betweeu- 
decks, were off. On the main deck there was, just aft of the forward 
hatch, a light with a reflector which sent its rays across the top of the 
hatchway. No flxed lights ■«<'ere maintained at the hatchway below 
the maiil deck, nor any on the between-decks. When the coaling 
gang was sent down to work, they were provided with a number of 
hand lanterns, — more than 1 to every 2 men. On the evening in ques- 
tion there were 14 lanterns issued to, and taken by, the gang. Of 
thèse, 2 or 3 were passed out through the port, to be used by the men 
working on the coal scows. They were returnëd through the port 
when the work was done. The remaining lanterns were placed about 
the between-decks, wherever, in the opinion of the workmen, they 
would do most good; being shifted from time to time as the work 
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progressed. The way in which the work was done on the evening in 
question was the eame as that pursued on ail former occasions. The 
libelant had been working with this gang, coaling the steamers of 
(îlaimant's line (and the interior arrangements, location of hatches, etc., 
are the same on ail of them), for a year. As the district court f ound : 
"The libeljîiit liad complète knowledge of thèse hatches, their location, and 
the spaees about them. It was knowledge resulting from aetual «se of the 
deck two or three times a week for a year." 

What happened on the evening of the accident was this: Libelant 
arrived late, and went on board through the forward port on the in- 
shore side of the vessel, by means of some planks (apparently not a 
regular gangplank) which had been extended from the dock. He 
worked with the gang from half-past 6 to about half-past 8 or 9. The 
work being finished, the foreman called out, as libelant says, "Put ont 
those lights, and ail go ashore." Libelant at that moment of time had 
no lantern in bis hand, nor was there any in his immédiate ^fharge. 
Usually, when work for the evening was ûnished, if a workman hap- 
pened to hâve a light in his hand he extinguished it before he left; 
but the duty of putting out lantems placed upon the deck devolved 
upon two designated men, who were allowed extra time for putting 
up the tools and attending to the lanterns. The foreman's order 
having been given, most of the lanterns were extinguished. There 
remained two, however,— one with the men who wereclosing the port; 
another, near the man (Vauglian) who was tying up the shovels. The 
libelant went to the place where he had left his coat, got the same, and 
went to the port by which he had come aboard. The foreman, or one 
of his men, was closing the entrance (there is some évidence that the 
temporary plank had been removed), and told him to go out the other 
way. Witliout waiting for the lantern held by those closing the 
port, or for the other in use wliere Vaughan was collecting the shovels, 
and without taking up any of those standing on the deck, and mak- 
ing an effort to relight it for his individual use, libelant turned and 
walked straight for the hatch ladder; and, "not knowing," as he says, 
"that the hatch cover was off," he fell through the opening into the 
hold. 

The district judge held that the hatch coverings were customarily 
left off when the vessel was in port. The évidence in support of that 
proposition is, as he expresses it, "full, uncontradieted, and satisfac- 
toiy." Indeed, it should take but little proof at this late day to satisfy 
a court of admiralty, sitting in this port, that, when a vessel is lying 
hère between trips, one cargo discharged and the next not yet stowed, 
it is usual to hâve hér between-deck hatches off, day and night, to 
sweeten the hold. With the knowledge of this condition of things 
the libelant must be held chargea. Passengers, visitors, or workmen 
from shore, unaccustomed to the régulation of the ship's internai 
economy, who are invited by the owner, either expressly or by implica- 
tion, to wander about in the vicinity of such hatches, may hold the 
owner responsible for resuite; but so far as the crew, and the regular 
gangs of workmen from shore, who are familiar with the location and 
régulation of the hatches, are concerned, their knowledge of the situa- 
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tion and their continuance at work are held.to^ibe çonclusive évidence 
that, as to the particular danger of whioh they were thus advised, tHey 
took their risk. This lias been held so many tinaes that it is uoneces- 
sary to cite authorities, The principal ones will be found referred. to 
and discussed in the exhaustive opinion of the learned district judge. 
He held, however, that there was no assumption of the risk of the 
hatchway being unlighted, — apparently on the ground of some failure 
of proof that it had theretofore, as a gênerai thing, been unlighted. 
We do not so understand the testuiiony. One witness testifled that 
the kind of light they usually had there wae exactly the same as on 
the evening of the accident. Other witnesses testiàed that the coal- 
ing of the ship and putting ont the lights had always been done in that 
way before. Still another witness (called by libelant), Vaughan, the 
man who was detailed to gather up the shovels, says that, when he 
heard a call that Craig was in the hold, he got his coat and started 
along, with his lamp in his hand, "which," says he, "I always do. I 
take mf lamp to see my way out." If there had been any conflicting 
évidence, perhaps this proof would not be especially strong, but there 
is none. Nowhere is there any suggestion in the testimony that the 
claimant had ever maintained a fixed light at the between-decks hatch, 
or that it was ever lighted otherwise than by the lantems in the 
hands of the men using it. Without deciding whether or not the 
claimant was négligent in failing to maintain a flxed light at the hatch, 
when it had given 14 hand lantems to the score of men it set to work 
in the vicinity of such hatch, we are of the opinion that the proximate 
cause of the accident was the négligence of libelant and of his fellow 
workmen in failing to avail themselves of the lanterns f umished them 
to guide themselves as well as their wheelbarrows, and that the libel- 
ant must be held to a knowledge of the conditions under which the 
work was done, since it had been done in the same way repeatedly 
and usually during his employment. By continuing to work where 
the path of ingress and egress was lighted, not by any flxed light, but 
the casual gleams of lanterns in the hauds of himself and his fellow 
workmen, he must be held to hâve taken the risk that the carelessness 
of one or other of them would some day bring about a catastrophe. 

Much was said on the argument of the décision in The Manhanset, 
53 Fed. 843. The case is clearly distinguishable. There is no 
analogy between a permanent structure likean open hatch, the exact 
location of which is knbwn in advance, and a snarl in the fall of a 
winch, which may be at one time in one place, and at another else- 
where. The decree of the district court is reversed, aud the cause 
remanded, with instructions to dismiss the libel. 
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MAHEE V. TOWER HOTEL 00. et al. 
(Circuit Court, N. D. Illinois, N. D. May 11, 1809.) 

1. Removai of Causes— Severable Controversy — Foreclosdre Suits. 

lu a suit in equity in Illinois to foreclose a trust deed, the trustée is a 
necessary party défendant, and the controversy is not severable, as be- 
tween such trustée, the owner of the equity of rédemption, and subséquent 
Incumbrancers or lienors.i 

2. Same— Time for Filixg Pétition — Demurrer. 

The time allowed for flling a demurrer marks the limit of the time within 
which the défendant is required to "answer or plead" to the déclaration or 
complaint under the terms of the removal act, and a défendant cannot re- 
move a cause after his demurrer has been overniled and a rule entered 
against him to plead over. 

3. Same— Practicb — Local Préjudice. 

When application is made for removal on account of local préjudice ov 
influence, the better practiee is to allow counter affldavits to be flled, and 
to require it to be shown that défendant cannot in reality obtain justice 
in the state courts on account of such influence or préjudice.^ 

On Motion to Remand. 

A. M. Lasley, for complainant. 
E. T. Cahill, for certain défendants. 

KOHLSAAT, District Judge. This cause cornes on to be heard 
upon motion of complainant to remand to the circuit court of Cook 
county, m., from wlience it is claimed this cause was improperly 
removed to this court. This is a foreclosure suit, the bill belng âled 
in the state court on September 13, 1898, against the Tower Hôtel 
Company, Timothy D. Crocker, Eliza P. O. Crocker, his wife, and 
others, to secure the sale of certain promises for the payment of cer- 
tain notes of the Tower Hôtel Company; the said Timothy D. Crocker 
being the présent owner of the equity of rédemption. On November 
22, 1898, said Crocker and wife entered their appearance in that suit, 
and on December 10, 1898, filed a gênerai and spécial demurrer tliere- 
in. Subsequently, on April 3, 1899, the demurrer of défendants wa.s 
overruled, and a rule entered on ail défendants to plead or answer 
to the bill of complaint within 20 days. On April 20, 1899, défend- 
ants Crocker and wife filed in the state court a pétition for removal, 
alleging that complainant was a citizen of Illinois, that petitioners 
were citizens of Ohio, that the suit was of a civil nature (being a 
proceeding in equity to foreclose a trust deed), that petitioners were 
the only défendants directly interested in the controversy, that ail 
other défendants were only nominal parties, and that petitioners 
could not obtain justice on account of préjudice or local influence 
in the court in which the suit was brought, nor in any other state 
court to which they hâve the right to remove the cause on account 
of such préjudice or local influence. The pétition for removal is sub- 
scribed and sworn to by the solieitor of Crocker and wife, and said 

1 For removal of causes in separable controversy cases, see note to Robbius 
V. Ellenbosen, 18 C. C. A. 86. 

2 For local préjudice as grouud for removal, ses note to Schwenk v. Strang, 
8 C. C. A. 9.-.. 

04 F.— 15 
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solicitor also files his affidavit in said court stating that complainant 
is the widow and sole devisee of one Albert J. llaher, who was at 
one timé an asseseor or other public oflElcer in the state of Illinois; 
that as such public oflQcer said Maher became acquainted with large 
numbers of people in the state of Illinois, of more or less political 
influence; that in conséquence thereof large numbers of people in 
said state are indebted to said Maher fol" political and other favors; 
that said influence, préjudice, and obligations now exist and extend 
to said widow, and that by conséquence thereof préjudice and local 
influence now exist against petitioners ; also, that affiant believes 
the trial judge to be prejudiced against petitioners, and also believes 
that said préjudice in fâvor of said widow extends to the other state 
judges to whom the cause could be removed on account of préjudice 
or local influence. A copy of the foiegoing pétition and affldavit wae 
also filed in this court on April 25, 1899, and at the hearing of this 
matter a pétition and affidavit of practically the same purport as 
above, subscribed and sworn to by said Crocker and wife, was flled 
herein. 

The court holds that in a foreclosure proceeding the controversy 
is not severable, as between the owhèrs of the equity, the trustée 
in the trust deed, and subséquent ' inCumbrancers or lienors. Hax 
V. Caspar, 31 Fed. 499. A trustée in a trust deed is a necessary party 
to a suit to foreclose. Walsh v. Truesdell, 1 111. App. 126; Lambert 
V. Hyers, 22 111. App. 616. 

Time within which to file a demurrer is within the terms of the 
Sitatute with référence to the time within which défendant is re- 
quired to "answer or plead" to the déclaration or complaint. Mar- 
tin's Adm'r v. Kailroad Co., 151 U. g. 686, 14 Sup. Ct. 533. A hear- 
ing before the state court upon a demurrer, and a ruling thereon, con- 
stitute a "trial of a case," such as to prevent removal. Hobart v. 
Eailroad Co., 81 Fed. 5. 

While différence of opinion has been expressed by the différent 
fédéral circuit courts with relation to the showing required when 
application is made for removal on account of local influence or 
préjudice, this court is of the opinion that the better rule is that 
counter affldavits be allowed, and that it be made to appear to the 
court that the défendant cannot in reality obtain justice in the state 
courts on account of such préjudice or local influence. 

The reasons shown by petitioners' affldavit herein impress the court 
as frivolous, and, in addition thereto, there is no proper showing 
as to the courts, outside of Cook county, to which petitioners would 
hâve the right, under the Illinois statute, to remove the cause. The 
pétition for removal is denied, and the cause remanded to the circuit 
court of Cook county, 111. 
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HAETFOED & C. W. R. CO. v. MONTAGUB. 

(Circuit Court, D. Connecticut. May 9, 1899.) 

1. Rbmoval of Causes— Motion to Remand—Time for Filisg 

It is the settled practice In the circuit courts of the United States In 
the Second circuit to allow a motion to remand to be made at once on the 
removal of a cause from a state court, wlthout -waiting for the next term, 
and, uniess ttie record la flled by the removlng défendant wlthin a rea- 
sonable tlme, to permit it to be flled by the plaintift. 

8. Same — Nature o» Suit — Statutort Proceeding to Condbmn Propertt. 
XJnder the statutes of Connecticut relatlng to the condemnatlon of prop- 
erty under the power of eminent domain, which delegate to a judge of 
a State court the power to flrst détermine the rlght to take the property, 
and then to appoint a commission to flx the compensation, such a pro- 
ceeding is not a suit at common law or In equlty, of whlch a fédéral court 
would hâve original jurlsdlction under the judiciary act of 1888, and bence 
is not removable under such act. 

Gross, Hyde & Shipman, for complainant. 
Edward D. Eobbins, for défendant. 

TOWNSEND, District Judge. Motion to remand. The plaintiff 
herein originally applied to a judge of the superior court of the state 
of Connecticut for the appointaient of appraisers to estimate damages 
for the taking and occupation of certain real estate for railroad pur- 
poses, belonging to the défendant, in accordance wlth the provisions 
of section 3464 of the General Statutes of the state of Connecticut. 
Said judge having fixed a date for a hearing thereon, défendant sea- 
sonablj removed the case into this court upon the ground that the 
controversy was between citizens of différent states, and that the 
amount in dispute exceeded, exclusive of costs, the sum of $2,000. The 
plaintiff now moves to remand for want of jurisdiction, alleging that 
such proceeding is not a suit of a civil nature at common law or in 
equity, of which the circuit courts of the United States are given orig- 
inal jurisdiction. It is claimed that, even if, prior to the act of March 
3, 1887, as amended by the act of August 13, 1888, such a case could 
be removed into the fédéral courts, such right of removal was taken 
away by said acts, the effect of which is to provide that only such 
suitB can be removed as might hâve been originally brought in the 
United States circuit courts. Eailroad Co. v. Davidson, 157 U. S. 201, 
15 Sup. et. 563. 

The preliminary question was raised by counsel for défendant 
that the motion to remand could not be heard before the beginning 
of the next term of the circuit court after removal. It appears that 
there has been mu eh conflict upon this question between the différ- 
ent circuits. Hamilton v. Fowler, 83 Fed. 321; Kansas City & T. 
R. Co. V. Interstate Lumber Oo., 36 Ped. 9. It has been the settled 
practice in this circuit for many years to allow the removing défend- 
ant a reaeonable tlme in which to flle the record, and, upon his failure 
80 to do, to thereafter permit the plaintiff to file the record, and in 
either event to allow the plaintiff to move instanter to remand. 

The sole remaining question is whether this is a suit of which this 
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court would hâve original cognizance. The act of 1887, as amended, 
provides: . 

"Any other suit of a clyll nature at law or in eqnity of which the circuit 
courts of the United States are giren jurlsdiction by the preceding section 
* * * may be remoyed Into the circuit court," etc. 

The preceding section provides as follows: 

"That the circuit court of the United States shall hâve original cognizance, 
concurrent Tvlth the courts of the several states, of ail suits of a civil nature, 
at common law or in equity, when the matter in dispute exceeds. exclusive 
of interest and costs, the sum or value of two thousand dollars, * * * in 
which there shall be a controversy between citizens of différent states." 

Even iî this proceeding is a suit at law, within the interprétation of 
the earlier removal statute by the suprême court of the United 
States in Searl v. School Dist., 124 U. S. 200, 8 Sup. Ct. 460, it does 
not necessarily follow that it is a suit of which the circuit court 
would hâve had original cognizance. It is purely a statutory pro- 
ceeding, whereby the législature of the state bas conferred upon a 
judge of one of its courts the power to make the original order au- 
ihorizing the taking of property within the state by the exercise of 
the pôwer bî eminent domain. The act of 1887 was "mainly designed 
for the purposes of restricting the jiirisdiction of the circuit courts of 
the United States." Smith v. Lyon, 133 U. S. 315, 320, 10 Sup. Ct. 
308; In re Pennsylvania Co., 137 U. S. 451, 454, 11 Sup. Ct. 141; Rail- 
road Co. V. Davidson, 157 U. S. 201, 208, 15 Sup. Ct. 563. 

In Patterson v. Boom Co., 3 Dill. 465, Fed. Cas. Xo. 10,829, Id., 
98 U. Si 405, where the cause was removed prior to the act of 1887, 
the défendant landowner had appealed to the state court from an 
award of damages by commissioners for the taking of his land by the 
boom Company. Mr. Justice Keld there said as follows: 

"The position of the Company on this head of Jurlsdiction is this: that the 
proceeding to take prlvate property for public use is an exercise by the stite 
of its sovereign right of enilnent domain, and with its exercise the United 
States, a separçite sovereignty, has no right to interfère by any of its depart- 
ments. This position Is undoubtédly a sound one, so far as the act of ap- 
propriating the property is concerned. The right of eminent domain,— that is, 
the right to take prlvate property for public uses,— appertains to every inde- 
pendent government. It requires no eonstitutional récognition; It is an at- 
tribute of sovereignty. The clause found in the constitutions of the several 
states providing for just compensation for property taken is a mère limitation 
upon the exercise of the right. When the use is public, the necessity or 
expediency of appropriating any partieular property is not a subject of judiclal 
cognizance. The property may be appropriated by an act of the législature, 
or the power of appropriating it may be delegated to privste corporations, to 
be exercised by them in the exécution of works in which the public is inter- 
ested. * * * The proceeding in the présent case before the commissioners 
appointed to appraise the land was in the nature of an inquest to ascertain 
Its value, and not a suit at law, in the ordinary sensé of thoee terms. But 
when it was transferred to the district court by appeal from the award of 
the commissioners, it took, ûnder the statute of the state, the form of a suit 
at law, and was thenceforth subject to its ordinary rules and incidents." 

In Upshur Co, v. Eich, 135 U. S. 475, 10 Sup. Ct. «51, the court, 
referring to Boom Co. v. Patterson, supra, Pacific Kailroad Removal 
Cases, 5 Sup. Ct. 1113, and Searl v. School Dist., supra, said as fol- 
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"The gênerai nile with regard to cases of this sort is tliat the initial pro- 
ceeding of appraisement by commissioners is an administrative proceeding, 
and not a suit; but that if an appeai is taken to a court, and a iitigation is 
tliere instituted between parties, tlien it becomes a suit, witbin the meaning 
of this act of congress. In Boom Co. v. Patterson, the compaiiy was author- 
ized by the state laws of Minnesota to take land for the purpose of Its busi- 
ness, and to hâve commissioners appointed to appraise its value. If their 
award was not satisfactory, either to the company or to the owner of the land, 
an appeai lay to the district court, where it was to be entered by the derk 
'as a case «pon the docket'; tlie landowner being desigriated as 'plaintifl" 
and the company as 'défendant' The court was then required to proceed to 
hear and détermine the case in the same mauner that other cases were heard 
and determined. Issues of fact were to be tried by a jury, unless a jury was 
waived. The value of the land being assessed by the jury or the court, as 
the case might be, the amount of the assessment was to be eutered as a judg- 
ment against the company, subject to review by the suprême court of the 
State on writ of error. This mode of proceeding was followed. The boom 
company and the landowner both appealed from the award of the commission- 
ers. When the case was brought before the district court, the owner, being 
a citizen of another state, applied for and obtained its removal to the circuit 
court of the United States, where it was tried before a jury, and a judgnient 
was rendered upon their award. We held that the appeai in that case was 
a suit, within the meaning of the act of congress authorizing the removal of 
causes to the fédéral courts." 

In Searl t. School Dist., supra, especially relied on by eounsel for de- 
fendant, the condemnation proceedings under the Colorado law were 
held to be adversary judicial proceedings, because the défendant 
therein was entitled to a jury to ascertain, détermine, and appraise 
damages, presided over by a court which should pass upon the évi- 
dence olïered according to the rules of law, and further to a motion 
for a new trial and an appeai to the suprême court, and a writ of err-or 
therefrom. And the court implies that, if there was nothing more 
than an appeai to the commissioners to ascertain compensation, the 
proceedings, even under the prior removal act, would not be a suit at 
law. 

It seems clear that the proceedings in thèse cases could not hâve 
been originally begun in the circuit court of the United States. They 
were either originated by a board of commissioners who should be 
freeholders, or were brought before a county court, which had the 
power to exercise various functions, but not those of a judicial nature, 
as in Upshiir Co. v. Kich, supra. Mr. Justice Bradley there said 
that the assessment made by such a court could not be called a suit, 
and could not thus be removed, and "the appeai from the assessment 

* * * was not a suit, within the meaning of the removal act, 
though approaching very near the line of demarkation." 

The statute of Connecticut under which thèse proceedings were 
taken provides that the railroad company "may apply to any judge 
of the superior court for the appointment of appraisers to estimate ail 
damages that may arise to any person from the taking and occupa- 
tion of such real estate for railroad purposes, and after reasonable 
notice « * * such judge shall appoint three appraisers who shall 

* * * view the premises and estimate such damages, and * * * 
return an appraisal of such damages in writing, under their hands, 
to the clerk of the superior court in the county where the estate lies, 
who shall record itj and when so returned and recorded, such ap- 
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praisal shallhaYe the.effect of a judgment, and exécution may issue 
at the end of sixty days,''; etc. This is a proeeeding for the taking 
of land and aippraisal of damages, without any provision for a trial 
by a jury or by a court, ând not based, necessarily, upon the introduc- 
tion of any évidence, except that tlie appraisers "sliall view tïic prem- 
ises," and witliout any provision for an appeal by the party aggrieved. 
If the application to the judge in the case at bar is analogous to 
those in the foregoing caees, as is clainied by counsel for défendant, 
and if it might hâve been removable under the earlier removal act, it 
cannot be claimed that it is a suit which could hâve been originally 
brought in the circuit court. It is only the ârst step in a proeeeding 
which has not àssumed the shape of a pending suit, and in yfMch 
there is to be no trial of questions of fact or of law, and no jury and 
no appeal. The interprétation of this etatute by the court of last 
resort of this state is of great importance in the détermination of its 
character. In Kailroad Co. v. Long, 69 Conn. 424, 37 Atl. 1070, 
Chief Justice Andrews, delivering the opinion of the court, said in 
référence to the provisions of this statute: 

"tTnllke the adjudication of the neeessity and the extent of the taking, the 
whole proeess by whicli the compensation is ascertained Is judioial. The 
législature may détermine what private property is needed for public purposes 
(that is a question of politieal and législative character); but, when the taking 
has been ordered, then the question of compensation Is judieial. The land- 
owner is not entitled, as a matter of right, to a jury trial, because the con- 
stitution has not so required; but he is entitled to hâve an impartial tribunal, 
with the usual rights and privilèges which attend judicial investigations. 
It l8 a suit at law. Searl v. School Dist, 124 U. S. 197, 8 Sup. Ct, 460. Under 
our practice, the application to the judge to appoint the appraisers is the first 
■ ritep in the judicial proeess: And, as we hâve indicated, it was necessary for 
the judge to pass upon the questions presented in the statute and alleged in 
the application, before he had jurisdiction to appoint the appraisers. The 
power to appoint implies the power to pass upon and décide the jurisdictional 
facts." 

See, also, Williams v.. Railroad Co., 13 Conn. 110; Clark v. Say- 
brook, 21 Conn. 313. 

The theory and practice .of the Connecticut condemnation proceed- 
ings are therefore radically différent from those already considered. 
Hère the détermination of the constitutional right of property of the 
party is the preliminary step in the proeeeding, and, when the right 
of taking is once decided by the judge, there is no appeal therefrom. 
The exercise of the sovereign power of eminent domain has been 
delegated by the législature to the judge of one of its courts, and to 
no other tribunal, and his décision thereon is final In the cases 
already considered, arising under the laws of other states, the pre- 
liminary step is the assessment of damages, and thereafter the power 
is delegated to the court to pass upon ail the rights of the parties in- 
volved. In Connecticut the only judicial question before the judge 
is whether the land shall be taken. The décision of this question, 
the court held in Boom Co. v. Patterson, supra, was the exercise of 
the sovereign right of eminent domain, and was one with which the 
fédéral court had no right to interfère. Inasmuch, therefore, as the 
state has reserved to the judges of its courts the final détermination 
of the right of appropriation of property as the initial step in the 
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proceedings, it seems clear tliat this case is not one of which this 
court would hâve had original cognizaiice. In the absence of clear 
and express language, it will not be presumed that the législature of 
this State intended to delegate to any other tribunal the exercise of 
the sovereign right of eminent domain. 

Thèse considérations seem to be décisive. But there is another 
forcible suggestion as to the intention of the législature in the pro- 
vision that the "clerk of the superior court in the county where the 
estate lies shall record the appraisal of damages." The laws regu- 
lating transfers of real estate in the state of Connecticut provide for 
a record of ail transactions affecting the title thereto, either in the 
probate courts or in the olHce of the town clerk, or in the files of the 
state courts. The whole record System in the state of Connecticut 
dépends upon the constructive notice to parties of title or incum- 
brances in accordance with thèse provisions. It could not be pre- 
sumed that the législature of the state of Connecticut, in passing this 
law, proposed to confer upon a clerk of a court of the United States 
the sole power to record proceedings of this character in his office, 
wherever that office might be situated. Thèse eonclusion.s dispense 
with the necessity of considering the further claim that proceedings 
of this character are in the nature of a proceeding in rem (Stevens v. 
Battell, 49 Conn. 162), and are therefore within the reasoning in Ee 
Cilley, 58 Fed. 982. The motion to remand is allowed. 



DICKEY V. DICKEY. 

(Circuit Court of Appeals, Eiglitli Circuit. April 3, 1899.) 

No. 1,072. 

1. Appbal and Erhor— Review op Findings of Fact. 

While tlie findlngs of fact macle liy tlie court are not as conclusive as the 
findings of a jury, tliey are presumptively correct, aud will not be dis- 
turbed by tbe appellate court, unless tbey are against the weight of évi- 
dence. 

5. Legacy— Dépendent on Value of Estate. 

Where the ainount of a legacy is dépendent upon the amount of dece- 
dent's estate, at a fair valnation. at the time of bis deatb, tbe value of tbe 
estate will be computed by deducting bis debts, for wbicb his estate is 
liable, from tbe fair value of the assets. 

8. Same— Interest. 

A refusai to pay a legacy is not willful and without reasonable cause, 
so as to entitJe legatee to interest, where be claimed a larger sum than 
entitled to, and, on suit, was allowed only balf of tbe amount claimed. 

4. Same. 

,If legaci"s bear interest witbin tbe provisions of Mills' Ann. St. § 2252, 
aliowing creditors interest for ail moneys after tbey become due, on any 
bond, bill, or promissory note or other instrument in writing, they do so 
only after an order of the court bas been made direeting their payment. 
Sanborn, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 
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Suit by Jolin M. C. Dickey against Mary S. Dickey, executrix, to 
recpver a legacy. Prom decree in favor of plaintiffi for jiart of 
auiQunt çlaimed, he appeals. Afflrmed, 

Thomas H. Hardcastle, for appellant. 

Henry McAllister (Henry M. Blackmer, on the brief), for appellee. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

GALDWELL, Circuit Judge. This is a suit in equity by a legatee 
to recover a legacy. Tlie material facts are: Clément C. Dickey, 
late of Colorado Springs, in tlie state of Colorado, died on March 7, 
1893, leaving a will, which was duly probated, containing the follow- 
iug bequests: 

"Second. I give and bequeath unto my brother, John Miller Crescent Dickey, 
of the town of Oxford, Chester county, Pennsylvania, the suni of $20,000 cash, 
for his own useforever." "Fifth. In case my estate and property at the time 
of my decease does not amount to more than the sum of $50,000, at a fair val- 
uation, then, in that event, It Is my wUl that my said brother shall recelve only 
the sum of $10,000 cash, instead of the $20,000, hereinbefore mentioned." 

His widow was nominated as executrix, and was made the residu- 
ary legatee. The complainant claims that he is entitled to the legacy 
of 120,000, and also interest on the same. The court below decreed 
that he was entitled only to the sum of $10,000, as it found the estate 
did not amount to more than $50,000, at a fair valuation, at the 
time of the testator's death, and also denied the claim for interest. 
Prom this decree an appeal was taken to this court, and thèse are 
the only questions presented by the record. 

The flrst question is determined by the finding that "the value of 
the testator's estate at the time of his death, at a fair valuation, did 
not exceed the sum of $50,000." It is urged that the évidence does 
not support this finding. Whilè the flndings of fact made by a chan- 
cellor are not as conclusive as the finding of a jury in a common-law 
action, they are nevertheless presumptively correct, and will not be 
disturbed by the appellate court unless it can be shown that they are 
against the weight of the évidence. In the case at bar, a careful ex- 
amination of the évidence satisfles ail of us that the flndings of the 
court below are supported by the weight of the évidence, and that 
the value of the estate at the time of the death of the testator did not 
amount to $50,000 at a fair valuation, but fell several thousand dol- 
lars short of that sum. 

It would serve no useful purpose to set out in détail the descrip- 
tion and valuation of the assets of the estate, and the évidence 
relating thereto, and the amount and character of the debts which 
hâve to be deducted therefrom, to ascertain the "amount" of the 
"estate and property, at a fair valuation, at the time of" the testa- 
tor's death. It is obvions that the testator did not mean to ex- 
elude his debts from the computation. The amount of the estate, 
at a fair valuation, at the time of his death, is the fair value of the 
estate at that time after deducting therefrom the debts then owing 
by the testator, and M'hich his estate was liable to pay. 

is the appellant entitled to interest on the legacy? At common 
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law, interest was not allowed in any case. 2 Bl. Comm. 434; Hough- 
ton T. Page, 2 N. H. 42. In this countrj' it is sanctioned by gtatute, 
antl is eutirelj' a créature of the statute, and only allowed where so 
authorized, except as damages in certain cases, wliere the refusai 
to pay has been willful and without anv reasonable cause. Eailroad 
Co. V. Moynahan, 8 Colo. 56, 5 Pac. Slï; Dexter v. Collins, 21 Colo. 
453, 42 Pac. 664. In the case at bar there bas been no willful 
refusai to pay the legacy, as appellant claimed a larger sum than he 
was entitled to receive. 

Do the statutes of Colorado allow interest on legaeies in such a 
case? Section 2252 of Mills' Annotated Wtatntes of (Colorado reads: 

"Creditors sluiU be allowed to receive interest wlien there is no agreemeut 
as to rate thei-eof, at tlie rate of eight per centum per annum, for ail moneys 
after they become due, on any bond, bill, promissory note or otber instrument 
of writing, or on any judgment recovered before any court or niagistrate au- 
thorized to enter up the same witbin this state, from the day of entering up 
said judgment until satisfaction thereof be made; also on money due on mutual 
settlement of accounts from the date of such settlement; on money due ou 
account from the date when the same became due, and on money received to 
the use of another and detained without the owner's knowledge." 

Legaeies are not mentioned in the statute, and for this reason 
appellee insists that legaeies do not bear interest. It is unnecessary 
to détermine that question in this case; for, as shown by the bill, 
complainant insisted that the value of the estate exceeded |30,000, 
and that he was entitled to |20,000, while the appellee in her answer 
dénies that the estate was of that value. The statute has never been 
construed by the suprême court of Colorado in relation to legaeies, 
and, while there is some contlict among the autliorities as to that 
proposition, it is unnecessary to détermine it in this case. It is nei- 
ther charged in the bill nor is there any évidence in the record show- 
ing that the court in which the proceedings for the settlement of the 
estate are pending has ever made an order directing the executrix to 
pay this legacy. Section 4797 of the Colorado Statute provides: 

"Whenever it shall appear that there are sufficient assets to satisfy ail 
legaeies and ail demanda against the estate, the court shall order the payment 
of ail legaeies mentioned in the will of the testator, the spécifie legaeies beiilg 
flrst satistled." 

This, of course, refers to the court in which the estate is being 
administered. 

Until that court makes an order for the payment of legaeies, the 
executrix can pay the same only at her own péril. It is true that 
ail daims against the estate must be presented within one year, still 
it requires a judicial détermination that the assets in the hands 
of the executrix are suflBcient to pay ail demands of the creditors of 
her testator and to pay the legaeies. The legatee eau make no légal 
demand on the executrix until such an order is made, and there can 
be no default until a légal demand can be made. As interest on a 
legacy does not arise from a contract, but can only be awarded as 
damages, it follows that appellant, in the absence of such order, is 
entitled to no damages for the failure of the executrix to pay him the 
legacy. The decree of the circuit court is afflrmed. 
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SANBOEN, Circuit Judge (dissenting). I concur in tlie ârst prop- 
osition in tlie opinion of the majority, but I think tlie legatee in 
this case is entitled to interest from June 26, 1894, one year after 
the will was probated. My reasons are that tlie statute of Colorado 
provides that "creditors ehall be allowed to receive interest when 
there is no agreement as to the rate thereof, at the rate of eight 
per cent, per annum for ail moneys after they become due, on any 
bond, bill, promissory note or other instrument in writing," and this 
will was a written instrument, under which the legacy became duo 
one year after its probate, and that, in the absence of such a statute 
and of a provision for interest at common law, it ie the established 
rule in chancery to allow it. Bedf ord v. Coke, 1 Dick. 181 ; Swinisen 
V. Scawen, Id. 117; Godlrey v. Watson, 3 Atk. 517; Bisp. Eq. (5th 
Ed.) § 178; Young v. G-odbe, 15 Wall. 562. 

It was the duty of the executrix to couvert the estate into money 
as far as it was necessary to discharge the legacy, and to pay it at 
the end of the year allowed for administration, and as she never did 
so, and never offered to do so, it does not .seem to me to be a valid 
défense to the legatee's claim for interest that she neglected to ob- 
tain an order from the probate court to pay the legacy, and failed 
to couvert the estate into money, so that she could pay it. The rec- 
ord shows that the estate was ample to pay this claim, and an order- 
to pay it would hâve passed of course upon the application of the 
executrix. If she kept the legacy back for her own and others' ben- 
eflt, she and they ought to pay interest during the delay out of the 
funds of the estate. Nor does the fact that the legatee claimed |20,- 
000, when only |10,000 was due, seem to me to discharge the execu- 
trix from liability for the interest on the amount justly due. She 
could hâve stopped the running of thè interest by the tender of the 
payment of |10,000, but as long as she paid nothing, and tendered 
nothing, interest on the amount actually due under the will should, 
in my opinion, be allowed to the legatee. 



POSTAL TEL. CABLE CO. v. CLEVELAND, C, C. & ST. L. RY. GO. et al. 
(Circuit Court, N. D. OMo, B. D. May 20, 1899.) 

1. TBIiEGBAPHS — PrOCEEDINGS TO CONDBMN RlQHT OF WaT — FEDEBAI, 

SïATCTKS. 

Rev. St. § 5268, authorizing telegra!pli companles to construct their Unes 
over and along any militàry or post roads of the United States, author- 
izes no compulsory proceediugs to obtain a right of way over prlvate 
property for sucli lines, and condemnation. of suçh rlght of way can only 
be made by virtue of some law of the state whére the property is sit- 
uated. 

2. SaME— STAT0TES OF OHIO. 

Rev. St. Ohlo, § 3454 et seq., relating to telegraph eompanies, when con- 
strued In connection with the original acts from which they were trans- 
ferred by the compilera, wlth sopie cbange of language, must be held to 
limit the right to maintain proeeedings for the condemnation of rights 
of way for their Unes to telegraph companles organlzed under the laws 
of the state. Henee a fédéral court cannot entertain a suit by a telegraph 
company of another state to condemn a right of way for its lines in Ohio. 
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Henry & Robert Newbegin and Loesch Bros. & Howell, for plaintiff. 
Judson A. Harmonand E. A. Foote, for défendants. 

EIGKS, District Judge. In this action the Postal Telegrapli Cable 
Company, a corporation and citizen of the state of New York, seeke 
to appropriate for its use the easement or right of way to construct, 
maintain, and operate its telegrapb line, and the necessary flxtures 
and appartenances thereto, "in accordance with law," on and over 
and within five feet of the outer southerly limits of the respondent 
raihvay company's right of way, from the southwesterly corporation 
limite of the city of Cleveland, Cuyahoga county, Ohio, to and through 
the counties of Cuyahoga, Lorain, Huron, Richland, Crawford, Mor- 
row, Marion, Hardin, Logan, Shelby, and Darke, to the town of Union 
(Mty, on the state line between Ohio and Indiana. The Cleveland, 
(Jincinnati, Chicago & St. Louis Railway Company is a corporation 
organized uuder the laws of Ohio, and is a citizen of said state. The 
Union Trust Company, the other défendant, is a corporation organized 
under the laws of Indiana, a citizen of Indiana, and is trustée under 
a gênerai mortgage executed by the défendant railroad company to 
secure the first mortgage bonds of said company to the amount of 
|oO,000, and which mortgage is a lien upon the right of way sought 
to be appropriated. There is the necessary allégation of the juris- 
dictional value of the matter in dispute, and also an allégation that 
the coraplainant has filed with the postmaster gênerai of the United 
States its written acceptance, pursuant to section 5208 of the Be 
vised Statutes of the United States, of ail the restrictions and obliga- 
tions required by law, and thereby secured the right to construct, 
maintain, and operate its Unes of telegraph upon ail post roads in 
the United States, but so as not to interfère with the ordinary travel 
on such post roads. The right of way of the railroad company is 
about 100 feet in width, and said railroad is a post road, under the 
laws of the United States. The Western Union Telegraph Company, 
a rival corporation, by virtue of a contract with the railroad company 
occupies the northerly line of said right of way of the railroad com- 
pany between the city of Cleveland and Union City, the terminal 
points of the line sought to be appropriated ; and the plaintiff allèges 
that the contract between the Western Union Telegraph Company 
and the railroad company assured to said the Western Union Tele- 
graph Company, so far as it legally might, the exclusive use of said 
right of way for telegraph purposes, contrary to the laws of the 
United States and of the state of Ohio, and that the railroad com- 
jiany refuses to agrée with the plaintiff upon a sum to be paid by 
way of just compensation for the easement sought to be acquired by 
this proceeding. 

The défendant the Cleveland, Cincinnati, Chicago & St. Louis Rail- 
way Company moves the court to dismiss this proceeding and the péti- 
tion on the following grounds, to wit: 

"(1) The same are not autliorized by any law of the United States. (2) 
ïhe same are not authorized by any law of the state of Ohio. (3) This court 
has no jurisdiction of this proceeding. (4) The petitioner has no right to 
appropriate this defendant's property, or any part thereof, or any rights there- 
in, by judicial proceedings or otherwise. (5) For defect of parties défendant." 
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Judge Dillon, in Lis work on Municipal Corporations (section 482), 
says that "the tribunal by wliich tlie amount-of compensation to the 
landowner is to be determined must be prescribed by positive law" ; 
and the suprême court of Ohio, in the case of Harbecli t. City of 
Toledo, 11 Ohio St. 219, hâve held that proceedings under the Ohio 
laws for the appropriation of private property by corporations must 
be in strict accordanee with such laws. It might be claimed that 
the législature of the state of Ohio intended to confer exclusive juris- 
diction in condemnation proceedings on the probate courts of the 
state. The flret section of chapter 8, tit. 2, Rev. St. Ohio (being sec- 
tion 6414), provides that "appropriations of private property by cor- 
porations must be made according to the provisions of this chapter." 
Section 6416 of that chapter provides that the pétition must be flled 
with the probate judge, and the whole chapter seems to confine the 
proceedings to the probate court. But, when the procédure under 
the laws of a state difEers from that of the fédéral courts, the state 
laws must give way to the practice of the fédéral courts. Kohi v. 
U. S., 91 U. S. 367. If this proceeding is a suit at common law, 
jurisdiction is vested in the circuit courts of the United States, for 
the proper allégations as to citizenship and amount involved are 
made in the bill. Boom Co. v. Patterson, 98 U. S. 403; Martin v. 
Railroad Co., 151 U. S. 673, 14 Sup. Ct. 533. That it is a suit admits 
of no question. Kohi v. U. S., 91 U. S. 367; Weston v. Citv Council 
of Charieston, 2 Pet. 464. 

If the fédéral courts hâve jurisdiction in such cases when removed 
from the state courts, there is no good reason why they bave net 
original jurisdiction, as well. We come, therefore, to the question 
whether the appropriation sought to be made is authorized by any 
law of the United States. If the Postal Telegraph Cable Company 
were a corporation organized under the laws of the United States, 
for purposes in which the government had a direct interest, it might 
be claimed that such power was granted. The act of July 24, 1866, 
made no provision for compensation or payment for property to be 
taken; hence the procédure cannot be sustained by virtue of that 
act The suprême court, in Pensacola Tel. Co. v. W. U. Tel. Co., 96 
U. S. 1, distinctly say: 

"It gives no foreign corporation the riglit to enter upon private property, 
without tlie consent of tlie owner, and erect the neeessary structures for its 
business; but it does provide that, whenever the consent of the owner is 
obtained, no state législation shall prevent the occupation of post roads for 
telegraph purposes by such coi-porations as are willing to avail themselves 
of its privilèges. * * * No question arlses as to the authority of eon- 
gress. to provide for the appropriation of private property to the uses of the 
telegraph, for no such attempt has been made. The use of public property 
alone is granted. If private property is required, it must, so far as the prés- 
ent législation is concerned, be obtained by private arrangement with its own- 
er. No compulsory proceedings are authorized. State sovereignty under the 
constitution is not interfered with. Only national privilèges are granted." 

And in the case of Postal Telegraph Cable Co. v. Southern Ey. Co., 
89 Fed. 190, the court say: 

"Eev. St. § 5263, authorlzing telegraph companies to coustruct their lines 
over 'and along any military or post roads of tlie United States, does not give 
such companies the right to build their lines over the right of way of a rail- 
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road, or other private property, without the consent of the owner, or the con- 
demnation of the right of way over such property in accordance with the 
laws of the state where situated." 

And this was the holding of Judge Taft in the case of W. U. Tel. 
Co. V. Ann Arbor E. Co., 33 C. 0. A. 113, 90 Fed. 379. 

Is this action, then, authorized by any law of the state of Ohio? 
The only claim of grant from the state of Ohio is founded on the 
language of Rev. St. § 3454 et seq. Section 3454 reads as f ollows : 

"A magnetic telegraph company heretofore or hereafter créât ed may con- 
struct telegraph Unes from point to point aJong and upon any public road by 
the érection of the necessary flxtures, including posts, piers and abutments 
necessary for the wires; but the same shall not incommode the public in the 
use of such road." 

And section 3456, providing for the appropriation of land, begins 
with the words, "Any such company" ; and section 3459 begins with 
the words, "The right of such company to use lands held by a railroad 
company," etc. The défendant claims that this language does not, 
in terms, purport to grant the right to foreign corporations, and that, 
taking it as it reads, with the rule of strict construction recognized 
by ail courts, and the fact that the petitioner is a corporation of the 
state of New York, thé language, though gênerai, must be held to 
apply only to Ohio corporations, and that express terms or unavoid- 
able implication would be required to confer this extraordinary right 
on a foreign corporation. The above sections are a revised form 
of the acts of May 1, 1852 (50 Ohio Laws, p. 274, § 47), and of March 
31, 1865 (62 Ohio Laws, p. 72), the title and terms of which plainly 
lirait the rights conferred to Ohio corporations. The title, of course, 
was omitted in the reyision, and the phrases of limitation discarded 
as unnecessary ; and it is theref ore asserted that the Revised Statutes 
must be held to hâve no broader scope and meaning than the original 
act, and afford no foundation for the claim that they give the peti- 
tioner the right it hère seeks to assert. An examination of the or- 
iginal acts which were the basis of the Revised Statutes will be neces- 
sary to a correct conclusion on this point. Section 47 of the act of 
May 1, 1852, corresponding to section 3454 of the Revised Statutes, 
reads : 

"The corporation hereby created is authorized to eonstruct said telegraph 
Une or Unes from point to point," etc. 

Section 6 of the act of March 31, 1865, corresponding to section 

3455 of the Revised Statutes, reads: 

"Any magnetic telegraph company incorporated under the laws of tliis state 
may eonstruct," etc. 

Section 1 of the act of March 31, 1865, corresponding to section 

3456 of the Revised Statutes, reads: 

"That any magnetic telegraph company heretofore incorporated. or that 
may hereafter be incorporated under any law of this state, is authorized to 
enter upon any land, whether held by an individual or by a corporation," etc. 

l'aragraph 2 of section 1 of the act of March 31, 1865, correspond- 
ing to section 3457 of the Revised Statutes, reads: 

"No magnetic telegraph company incorporated under any law of this state 
shall be authorisîed, without the consent of the owncr in writiug," etc. 
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It will be seen that a substantiai change in t^ie lânguage of the 
law bas been made by the commission of reyision. This revision 
was made under the act of March 27,; 1875 (72 Obio Laws, p. 87). 
The suprême court of Ohiq, in Àlleh y. Bussell, 39 Obio St. 336, in 
discuesing this révision, say: /,. , 

"Where one or more sections of a statute are repealed, and re-eaacted in 
a diffèrent form, the fair inferenee is, in écrierai, that a change in the mean- 
Ing was îhtended, though éveil in such a efee the Intention may hâve been to 
correct a mistake or remove an obscurity iû the original act, without changing 
its meaning. But where ail the generaJ statutes of a state, or ail on a par- 
tlcular subject, are revlsed and: consolida tedi.there Is a strong presumption 
that the,same construction -whlch the statutes reœived, or, if their interpréta- 
tion had been called for, would certainly hâve recelved, before revision and 
consolidation, should be applied to tUe enactment in its revised and Consoli- 
dated form, although the làaguage niay''navé been changed. Gardener v. 
Woodyear, 1 Ohio, 170, 176; Swazey's Lessee v. Blacliman, 8 Ohio, 5, 20; 
Ash V. Ash, 9 Ohio St 383, 387; Tyler's ;B?'rs v. Winslow, 15 Ohio St. 364, 
368; Williams V. State, 35 Ohio St. 175; State v. Jacljson, 86 Ohio St. 281, 
286; Statè v. Shelby Oo. Com'rs, 36 Ohio St. 3i26; State v. Vanderbilt, 37 Ohio 
St. 590, 640; Bish. Writ. Laws, § 98. Of course, if it is clear from the words 
that a. change in substance was intended, the statute must be enforced in ac- 
cordancewitli its changed' form. Id. The commissioners appointed under the 
act of 1875 (72 Otiio Laws, p. 87) were required to revise and consolidate the 
laws of a gênerai nature, and malje report to the gênerai àssembly. ïhey 
determined tliat the best way to perform tliàt dùty was to arrange ail the 
gênerai laws under proper heads, and report the same to the général àssem- 
bly in the form of a biU. Their power to change was very limited. It was 
conflned to 'making altération? to reconcile contradictions, supply omissions, 
and ainend Imperfections in fhe original acts, so as to reduce the gênerai 
stafutes into as concise and cotoprehensive a form as is consistent with the 
clear expression of the will of the gênerai àssembly.' Their pdwer to change 
did not extend to matters of substance, like the i-ight to a homestead. The 
commissioners were vested with no législative power, They could recommend, 
and that was ail, and the bill which they prepared obtained its vitality solely 
from its adoption by the gênerai àssembly. Changes were undoubtedly made 
in the bill by the gênerai àssembly, but they were not numerous. That the 
rule which I hâve stated as applicable to revisions should be applied to the 
Revised Statutes can admit of no doubt." 

I do not think it is clear, from the words of the revision, that a 
change in substance was intended, and therefore àm of opinion that 
thèse sections must receive the same construction they would re- 
ceive if yet standing in the original act of March 31, 1865. The 
plaintiff company not being a corporation organized under the laws 
of this state, the ârst and second grounds of défendant'» motion 
are sustained, and the bill will be dismissed. 



BOSTON SAFE-DBPOSIT & TRUST 00. v. SALEM WATBR 00. (SHARP, 

Intervener). 

(Circuit Court, N. D. Ohio, B. D. May 13, 1899.) 

CONTRACT BY CiTT FOR PlBB PrOTBCTION— RiGHT OF InDIVIDUAL TO EnFORCE 

— Privity. 

A contract between a city and a water company, by which the company 
agreed to construct, maintain, and operate a System of waterworks in the 
city, and, among other things, to maintaiii at ail times a suiHcient pressure 
In the mains for flre purposes, does not create a privity of contract between 
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the Company and a citizen or résident of the city which entltles the latter 
to malntain an action agalnst the company to recover for a loss by lire, on 
the ground that, if the required water pressure had been maintaiued, the 
fire would hâve been extingulshed and the property saved. 

Hoyt, Dustin & Kelley, for complainant. 
Carey, Boyle & MuUins, for intervener. 

EICKS, District Judge. In December, 1892, at the suit of the 
Boston Safe-Deposit & Trust Company, trustée of the mortgage se- 
curing bonds of the Salem Water Company, a receiver was appointed 
for the water company. Thereafter Alonzo Sharp, as administrator 
of one Thomas Sharp, flled an intervening pétition in this action 
againet said receiver, alleging, among other things, that the Salem 
Water Company and its receiver derived their right to maintain and 
operate the water plant in the city of Salem from a certain contract, 
eutered into on the 19th day of March, 1887, between the village of 
Salem and certain assignors of said water company, by the terms of 
which contract said water company was authorized to establish, 
maintain, and operate waterworks in said village, and was obligated 
to furnish "an abundant supply of water for lire, domestic, manu- 
facturing, street, sewerage, and other proper purposes for a period 
of 20 years," and to "construct and maintain a standpipe as part 
of said System of waterworks, and to supply or attach to the same 
an electrical, pneumatic, or hydraulic valve, and to so connect the 
said valve with the said pump station of said works or System that 
said valve could be closed at any moment and the entire force of the 
pumps be confined to the mains, and to so construct and maintain 
said waterworks that the said the Salem Water Company would be 
able to fumish a plentiful supply of water to said Salem and its 
inhabitants for personal, domestic, and manufacturing purposes, and 
also for the extinguishing of tires and conflagrations, and other proper 
purposes," and also to construct and maintain the same so as to be 
suflflcient at ail times to provide a certain pressure of water through- 
out the System. The intervener further states in bis pétition that 
on the 22d day of April, 1894, certain buildings, ma«hinery, tools, 
etc., of which his décèdent, Thomas Sharp, was the owner, were de- 
stroyed by tire, the said lire not being caused by any négligence on 
the part of his décèdent, but that the damage caused by said lire 
would not hâve exceeded |300 had the receiver complied with the 
terms of said contract with the village of Salem, in which he was 
operating the waterworks, and that the receiver had failed in many 
respects to comply with his said contract, and by reason of his failure 
the intervener had been damaged in the sum of $30,000. To this 
intervening pétition the receiver filed a demurrer and exceptions, 
upon which the case was heard. 

Hoyt, Dustin & Kelley, for receiver, maintained that there was 
no privity of contract between the Intervener's décèdent and either 
the Salem Water Company or its receiver, and that, in the absence 
of a duty resting either upon the common law or upon a contract, 
the Salem Water Company or its receiver owed no obligation to the 
intervener's décèdent to comply with its contract with the village 
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of Salein; that tliis action is iiot founded upon any common-law 
duty, and does not, therefore, soiind. in tort, is quite évident; tliat 
it is not based upon a contractijal relation between the parties lias 
been, with one exception, unifprmly held in every jurisdiction witliin 
the United States where tlie question has arisen. Davis v. Water- 
works Co., 54 lowa, 59, 6 N. W. 126; Beclcer v. Waterworks, 79 lowa, 
419, 44 N. W. 694; Britton v. Waterworks Go., 81 Wis. 48, 51 N. W. 
84; Hayes v. City of Oshkosh, 33 Wis. 314; Nickerson v. Hydraulie 
Co., 46 Gonn. 24; Eaton v. Waterworks Co.. 37 Neb. 546, 56 N. W. 
201; Beck v. Water Co. (Pa. Sup.) 11 Atl. 300; Stone v. Water Co., 
4 Pa. Dist. R. 431; Phœnix Ins. Co. v. Trenton Water Co., 42 Mo. 
App. 118; Howsmon v. Water Co., 119 Mo. 304, 24 S. W. 784; Fitch 
V. Water Co. (Ind. Sup.) 37 N. E. 982; Foster v. Water Co., 3 Lea, 
42; Perris v. Water Co., 16 Nev. 44; Fowler v. Waterworks Co., 
83 G-a. 219, 9 S. E. 673; Mott v. Manufacturing Co., 48 Kan. 12, 28 
Pac. 989; Bush v. Water Co. (Idaho) 43 Pac. 69; Wainwright v. 
Water Co., 78 Hun, 146, 28 N. Y. Supp. 987; House v. Waterworks 
Co. (Tex. Sup.) 31 S. W. 179; Waterworks Co. v. Brownlese. 10 Ohio 
Cir. et. E. 620. 

The gênerai doctrine held by the foregoing cases is that, where a 
city contracts with a water company to furnish a supply of water 
for use in extinguishing fires, such supply to be paid for by a levy of 
taxes upon the taxpayers of the city, there is no such privity of con- 
tract between a citizen or résident of such city and the water com- 
pany as will authorize such résident or citizen to maintain an action 
against said water company for the injury or destruction of his prop- 
erty by lire caused by the failure of the water company to fulflll its 
contract; and this is held even where the ordinance granting the 
water company its franchise provides that the water company shall 
pay ail damages that may accrue to any citizen of the city by reason 
of a failure on the part of such water cçmpany to supply a sufficient 
amount of water to-put ont flres. See Mott v. Manufacturing Co., 
and other cases cited supra. The only case in ail the books where 
the water company has been held liable for failure to furnish suffi- 
cient water for the extinguishment of flres is the case of Paducah 
Lumber Co. v. Paducah Water-Supply Co., 89 Ky. 340, 12 S. W. 554, 
and 13 S. W. 249, in which case it was unnecessary for the court to 
hâve held this doctrine, as there was a private contract between 
the water company and thé consumer for the furnishing of tire 
pressure. This Kentucky case has been repeatedly criticised by the 
courts of the varions states in which this question has been decided. 
See Mott v. Manufacturing Co., Britton v. Waterworks Co., Fitch 
V. Water Co., Howsmon v. Water Co., House v. Waterworks Co., 
Waterworks Co. v. Brownless, and Eaton v. Waterworks Co., cited 
supra. The following cases are cited to show the gênerai grounds 
upon which privity of contract mây be asserted by a person not a 
party thereto: Simson v. Brown, 68 N. Y. 355; Burton v, Larkin, 
36 Kan. 249, 13 Pac. 398; Wright v. Terry, 23 Fia. 169, 2 South. 6; 
House V. Waterworks Co. (Tex. Sup.) 31 S. W. 180; Ànderson v. 
Fitzgerald, 21 Fed. 294; Second Nat. Bank of St. Louis v. Orand 
Lodge of Missouri A. P. & A. M., 98 U. S. 123; Vrooman v. ïerner. 
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69 K Y. 280; Bank v. Kice, 107 Mass. 37; Safe Co. v. Ward, 46 X. J. 
Law, 19. 

That a city owning its own waterworks cannot be held liable for 
failure to furnish sufficient water supply to extinguisli fires is undis- 
puted. 2 Dill. Mun. Oorp. § 975; Wheeler v. Cincinnati, 19 Ohio 
St. 19; Fowler v. Waterworks Co., 83 Ga. 222, 9 S. E. 673; Wain- 
wright T. Water Co., 78 Hun, 146, 28 N. Y. Supp. 987; Tainter v. 
Citv of Worcester, 123 Mass. 311; Vanhorn v. City of Des Moines, 
(13 iowa, 447, 19 Is'. W. 293; Hayes v. City of Oshkosh, 33 Wis. 314; 
Stone V. Water Co., 4 Pa. Dist. K. 431; House v. Waterworks Co. 
(Tex. Sup.) 31 S. W. 179, 185. If the city itself cannot be held liable 
for damage resulting from failure to furnish a tire pressure to its 
citizens, and if there is no privity of contract between the water Com- 
pany operating under a franchise from the city and the citizens or 
résidents of such city, it is clear, upon principle as well as authority, 
that no légal obligation exists on the part of such water company and 
in favor of the individual citizen to maintain a sufiflcient pressure at 
the city water mains to extinguish fires which may occur upon the 
premises of such individual citizen. 

On the 24th day of December, 1892, Calvin A. Judson was ap- 
pointed receiver of the Salem Water Company. He afterwards re- 
signed, and Hermon A. Kelley was appointed his successor on the 
19th of January, 1897. On March 19, 1887, a certain contract was 
pntered into, by and between the common council of the village of 
Salem and Messrs. Turner, Clark & Eawson, of Boston, whereby the 
lutter agreed to build and construct waterworks and standpipes, hav 
' ig improved engines and pumping facilitiee. and to furnish the city 
of Salem with water privilèges of the character described in the 
pétition. Afterwards, on the 22d day of April, 1894, the buildings, 
machinery, tools, patterns, and ail property of every description 
on the premises described in the intervening pétition, and owned by 
Thomas Sharp, were destroyed by flre. The intervener déclares and 
allèges that the flre could hâve been extinguished if proper machinery 
had been furnished by the company, and if the obligations on their 
part in the contract between themselves and the city had been faith- 
fully observed. There was no contract between the intervening peti- 
tioner and the company, or the city, that in case of flre he should be 
r ^imbursed for any loss he might sustain. If there were such a con- 
t act that could be enforced, there would be some foundation for the 
petitioner's claim in this case; but I think, under the facts stated, 
there is no privity of contract, and the demurrer flled by the receiver 
must, therefore, be sustained, and the intervening pétition dismissed. 
This case has been very fully briefed by the receiver, and, while it 
is not necessary to review the authorities, they eeem overwhelming 
upon the propositions above stated. 
94 F.— 16 
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TAYLOR V. FISK et alj 
(Circuit Court, N. D. Illinois, S. D. May 12, 1899.) 

1. Suit to Quiet Titlb— Equitt Jukisdiction— Instrument Void on Its Face. 

TJnder the gênerai chancery practice, and in the absence of a statute 
enlarging the remedy, a court of equity cannot entertain a bill to quiet 
tltle where the Instrument sought to be relleved against is void on Its face. 

2. Samb — Parties— Suit to Cokstrub Debd. 

A suit to détermine the validity of a limitation over in a deed after the 
death of one grantee cannol be maintained by such grantee durlng hls Itfe- 
tlme, for want of necessary parties to render such détermination efCective, 
where the persons who will be the beneflclaries under the limitation cannot 
be ascertained until it takes efCect 

On Etemurrers to Bill. 

Fred Spotter and R. M. Barnes, for complainant. 

Page, Wead & Roës and Charles H. Fisk, for défendants. 

KOBLLSAAT, District Judge. Tliis is a bill in the nature of a 
bill to quiet title, but the basis of the relief sought is in reality the con- 
struction of the deed set forth in the bill of complaint. The bill of 
complaint is founded upon a deed from one Fisk and wif e to one Sarah 
M. Johnson, which deed is in the nature of a trust instrument and 
attempts to accomplish the ends usiially obtained by will. A lif e 
estate is by the deed granted to said Sarah M. Johnson, with certain 
powers of aliénation. At her death the real estate remaining was 
to "go to and belong to" the children of Joseph H. Johnson (husband 
of Sarah M.) living at the decease.of Sarah M. Johnson, or to the 
children living at such time of deceased children of Joseph H. John- 
son. If at the death of Sarah M. Johnson there should be living 
no children or grandchildren of Joseph H. Johnson, the real estate 
unconveyed at her death should "descend, go, and belong to" the 
wife of Fisk, if living, and, if not living, then to her then living 
children or grandchildren per stirpes. If at the death of Sarah M. 
Johnson there should be living any children of Joseph H. Johnson 
"upon whom the estate hereinbefore mentioned shall hâve been cast," 
and such children shoul^ dieleaving no descendants, in that event 
the said. real estate gljould "descend, go, and belong" to the wife 
ofFisk, if living, and, if not living, then to her then living children 
or grandchildren per stirpes. After stating the foregoing deed, the 
bill allèges thaf both Joseph H. and Sarah M. Johnson are dead; that 
complainant is the only descendant of said Joseph H. Johnson, and 
is in peaceable possession of ail the said real estate remaining at the 
death of said ^rah M. Johnson unconveyed; that said wife of Fisk 
and certain named childreii and grandchildren are claiming a vested 
remainder in said real estate; that complainant is unable to sell 
the same upon the market because of the claims of said Mrs. Fisk, 
her children, and grandchildren; that ail limitations, remainders, 
and reversions after the death of complainant provided for in said 
deed are void, as being in violation of the rule against perpetuities ; 
that ail such provisions contained in said deed are clouds upon the 
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title of complainant to said real estate; and that complainant, b.v 
virtue of said deed, is the owner in fee simple absolute of said real 
estate. The prayer of the bill asks that ail provisions of said deed 
relating to the title after the same shall hâve been east upon the 
children or grandchildren of Joseph H. Johnson be declared null 
and void, that the cloud upon complainant's title "caused by the 
provisions and terms of said deed" be removed, and that the de- 
fendants (including the wife of Fisk, her children, and grandchildren) 
be forever barred from claiming any title or interest in said real 
estate, under or by virtue of the said deed, or otherwise. To this bill 
a gênerai and spécial demurrer is filed, and this décision cornes up 
on argument of said demurrer. 

Complainant's counsel argue that complainant took a fee-simple 
title to the real estate in question, by virtue of the granting words 
In the deed, which could not be limited by subséquent provisions in 
the same instrument, and that, even if she did not take this absolute 
fee-simple title, yet the title she took was a fee limited only by a 
condition subséquent, which is void as being in violation of the rule 
against perpetuities, and therefore the fee becomes absolute under 
the rule of law that, "if futiure interests in any instrument are avoided 
by the rule against perpetuities, the prior interests become what 
they would hâve been had the limitation of future estâtes bœn omit- 
ted from the instrument." Gray, Perp. 247. While the authorities 
seem to justify this contention of complainant, yet she has shown 
no ground upon which jurisdiction can be taken to enter the decree 
asked for. Ùnder the gênerai chancery practice a bill would not lie 
to qniet title where the instrument sought to be relieved against was 
void on its face. The décisions cited by complainant's counsel are 
based on state statutes extending this équitable right, and the ques- 
tion remains: Does the Illinois statute grant this right? If it does, 
this court will take jurisdiction; otherwise not. No authority has 
been cited to the effect that the gênerai chancery rule has been ex- 
tended in this state beyond the additional right to bring a bill to 
quiet title where the lands in controversy "are improved or occupied, 
or unimproved or unoccupied." As stated at the outset, the essence 
of the relief asked is that the court will by decree construe the deed 
in question as to the légal effect of its provisions. If the provisions 
thereof sought to be avoided are void, they are so as a légal propo- 
sition, and therefore the instrument is void upon its face. Under 
gênerai chancery practice, a court of equity will not take jurisdiction 
for the purpose of construing a deed or other instrument, except, 
upon proper cause shown, at the instance of executors or trustées. 
Cross V. De Valle, 1 Wall. 7. 

If the court were disposed to entertain such a bill as that herein, 
the proper parties would hâve to be ascertained as of the time of the 
death of complainant. They could not now be determined. The 
court therefore holds that it has not jurisdiction to grant the relief 
asked, and the bill is dismissed for want of jurisdiction. 
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STATE OF MINNESOTA v. CENTRAL TKUST CO. OF NEW YORK. 

(Circuit Court o£ Appeals, Eighth Circuit Aprll 10, 1899.) 

No. 1,133. 

Taxation— LiEK of Taxes on Personal Propbrtt— Minîîbsota Statuts. 

Under Gen. St. Minn. 1894, § 1623, whlch provides that "the taxes as- 
sessed upon Personal property shall be a lien upon the personal property 
of the person assessed from and after the time the tax books are recelved 
by the county treasurer," the lien so ereated is paramount to any other 
lien upon the property, prior or subséquent, in favor of private parties. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

On july 13, 1897, the Central Trust Company, the appellee, whlch is a cor- 
poration of the State of New York, filed Us bill in the circuit court of the 
United States for the district of Minnesota against the Duluth Gas & Water 
Company, a Minnesota corporation, hereafter termed the "Water Company," 
to foreclose a mortgage executed by the latter company on November 1, 1888, 
and recorded with the register of deeds for St. Louis county, Minn., on 
February 23, 1889, whereby the mortgagor company eonveyed to said Central 
Trust Company ail and singular the property, real, personal, and mixed, then 
owned and controUed by it, or that It might thereafter acqulre, includlng its 
franchises, incomes, rents, works, contracts, buildings, machlnery, mains, pipes, 
lines, pôles, and property of every kind, in trust, to secure the payment of an 
issue of bonds to the amount of $5,000,000, of which sum bonds to the amount 
of $1,513,000 were subsequently issued. A decree of foreclosure was entered 
in said cause in the usual form on October 13, 1807, the amount found due 
under the mortgage being $1,586,059.19. The decree provided that the mort- 
gaged property, in default of payment of said sum within flve days, should be 
sold after six weeks' notice of the sale. On December 29, 1897, the circuit 
court was advlsed by affldavits duly flled therein by the complalnant that three 
Judgments had heen obtalned against the Water Company in the district court 
for St. Louis county, state of Minnesota, where the mortgaged property was 
located, amounting in the aggregate to $37,088.30, which judgments were for 
taxes upon personal property that had been assessed against the Water Com- 
pany for the years 1894, 1895, and 1896; that exécutions had been issued on 
said Judgments; and that a levy had been made thereunder by the sheriiï of 
St. Louis county on December 18, 1897, upon ail the gas and water mains of 
the Water Company in the city of Duluth, the same being property which was 
Included in the aforesaid mortgage. On tlie présentation of such aflidavits, 
the circuit court enjoined the sheriff of St. Louis county from proceeding with 
the levies, and required him to release the same. It gave the state of Min- 
nesota, however, leave to présent its demand for unpaid taxes to the master 
who had been appolnted to make the foreclosure sale, and empowared the 
master to hear and report upon the merlts of said daim before there sliould 
be any distribution of the proceeds of the sale of the mortgaged property. On 
February 5, 1898, the master publicly sold the mortgaged property, pursuant to 
the decree of foreclosure, for the sum of $700,000, the sale being made subject 
to a prior mortgage lien to the amount of $295,000. This sale was afterwards 
reported and confirmed. In pursuance of the order empowering the master 
to hear and décide concerning the merlts of the state's claim for unpaid Per- 
sonal taxes, which were alleged to be due from the Water Company, a hearing 
was had before the master, who reported with respect to said clalm that 
although the aforesaid judgments for personal taxes had been recovered by the 
state against the Water Company, for the years 1894, 1895, and 1896, to the 
amount before stated, and that although personal taxes had been assessed 
against tho Water Company for the year 1897 to the amount of $23,569, yet 
"that the state of Minnesota has, under the laws of tlie state and the rules and 
practice of this court, no lien upon the personal property of the Duluth Gas & 
Water Company, covered by and included in the mortgage or deed of trust in 
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thls action foreclosed, paramount to the lien of the bondholders under sald 
mortgage or deed of trust. And the said claim on the part of the state to hâve 
sald Personal taxes of sald Duluth Gas & Water Company paid out of the 
funds * » • derived from said foreclosure sale of said mortgaged property, 
made under said judgment and decree of this court, is * * * disallowed." 
The State excepted to this report; but, upon the hearing of the exceptions, they 
were overruled, and the report was eonflrmed. The appeal by the state is from 
the aforesaid order. 

J. B. Richards, for appellant. 

Jed L. Washburn (Samuel TJntemeyer, Charles L. Lewis, and Wil- 
liam D. Bailey, on the brief), for appellee. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The laws of the state of Minnesota (Gen. St. 1894, § 1518) dé- 
clare that: 

'"l'Iie Personal property of gas and water companies shall be listed and as- 
sessed in the town or district where the principal worlis are located. Gas and 
water mains and pipes laid in roads, streets or alleys shall be held to be personal 
propert}-." 

Section 1623 of the same volume of the General Statutes pro- 
vides that: 

"The taxes assessed upon real property shall be a lien thereon from and in- 
cluding the tirst day of May in the year in which they are levied until the 
same are paid, but as between grantor and grantee such lien shall not attach 
until the flrst day of January of the next year thereafter. The taxes assessed 
upon Personal property shall be a lien upon the personal property of the per- 
son assessed from and after the time the tax boolîs are reeeived by the county 
treasurer." 

And section 1562 of the same volume provides, in substance, that 
the county auditor shall deliver the tax lists of the several dis- 
tricts into which a county is divided to the county treasurer on or 
before the iirst Monday in January in each year, and that such lists 
when received by the treasurer shall be sufficient authority to re 
ceive and collect the taxes specified therein. It thus appears that 
the lien for personal taxes which is provided for by section 162;5, 
suT)ra, takes effect on the flrst Monday in January succeeding the 
comi)letion of the tax lists, that being the date on which the tax 
lists are usually delivered to the county treasurer. The uiethod of 
assessing taxes in the state of Minnesota corresponds gênera lly witb 
the laws which prevail in other states, with which ail are familiar, 
and need not be stated with particularity. Eeal property is listed 
every even-numbered year, and assessed with référence to its value 
on the Ist day of May preceding the assessraent. Personal prop- 
ertv is listed and assessed annuallv with référence to its value on 
«the' Ist day of May. Vide Gen. St. Minn. 1804, § 1514. Ail prop- 
erty is required to be assessed at its full and true value in money. 
The assessment is made during the months of May and June, and 
taxpayers are required to make a correct statement of their tax- 
able property to the assessor, and, in case of a failure by the as- 
sessor to obtain such a statement, it is made his duty to ascertain 
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the amount qf property liable to taxation, and to assess it at what 
he believes to be its true value. Vide Id. §§ 1536, 1541, 1542, 1546. 
When the assessment is completed by the assessor, it is returned 
to the county auditor, and the assessment is thereafter equalized 
and corrected by a board of equalization. The corrected tax list 
is subsequently delivered by the auditor to the county treasurer, 
as prescribed by Id. § 1562. Taxes on personal property are 
deemed delinquent on the Ist day of March next after they become 
due, and thereupon a penalty of 10 per cent, is attached. After 
taxes hâve been returned as delinquent, the county auditor is em- 
powered to file a revised list of such delinquent taxes with the 
clerk of the district court of the county wherein the taxes were as- 
sessed, and after due notice of such proceedings said court is em- 
powered to enter a judgment against the delinquent taxpayer for 
the amount of the tax assessed against him, together with the pen- 
alty and costs. Vide Id: §§ 1567-1569. 

It is contended in behalf of the appellee, and so the lower court 
appears to hâve held, that the lien created by the mortgage in 
favor of the Central Trust Company, from the time when that in- 
strument was recorded, to wit, February 23, 1889, was and is para- 
mount, so far as the personal property conveyed by the mortgage 
is concerned, to any lien thereon which the state can assert under 
a subséquent assessment of such personal property for taxation, 
and in accordance with that view it was held that the personal 
taxes due to the state of Minnesota from the Water Company for 
the years 1894, 1895, 1896, and 1897 could not be paid out of the 
proceeds of the foreclosure sale, the amount received at such sale 
being insufficient to discharge the mortgage indebtedness. It can- 
not be successfully denied that there are some adjudications which 
support the appellee's contention td the full extent last stated, 
one of such cases, and the only one which is directly in point, be- 
ing Binkert v. Railway Oo., 98 111. 205. In that case a tax had been 
assessed, pursuant to the laws of the state of Illinois, on the cap- 
ital stock of a railway company, and an attempt was made some 
years after the assessment to enforce the collection thereof. By 
the laws of the state taxes on personalty were made a lien upon the 
Personal property of the person assessed from and after the time 
when the tax books were delivered to the collector. It was held 
by a divided court that the tax thus imposed on the capital stock 
of the railway company, the same being a personal tax, was in- 
ferior to the lien of a mortgage which was executed and recorded 
before the tax book containing the tax was delivered to the col- 
lector. The reasons given for the ruling were, in brief, that the 
lien given by the statute for the taxes in question had no référence 
to the property which was originally assessed, but was a lien on 
such personal property as the taxpayer owned at the time of the 
delivery of the tax book to the collector; that the lien could not 
take effect before the time which was fixed by the statute; and 
that the tax book had no greater effect as a lien when delivered to 
the collector than an exécution issued on a judgment recovered in 
a suit between private individuals. No référence, however, was 
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made in the opinion to a prior décision by the same court (Dunlap 
V. Gallatin Co., 15 111. 7, 9), wherein it was declared, in substance, 
witli référence, it is true, to a tax on realt}', that a tax levied by 
the state is not an ordinary debt, but that, being levied for the sup- 
port of the government, it takes precedence of ail other demanda 
against the owner. In the state of lowa taxes assessed on Per- 
sonal property are made a lien on real estate owned by the tax- 
payer, and in that state it was flrst held (Trust Co. v. Young, 81 
lowa, 732, 39 N. W. 116, and 46 N. W. 1103) that the lien for such 
a Personal tax upon realty of the taxpayer was superior to the lien 
of a mortgage thereon which was executed before the personal tax 
became a lien, although the statute of the state was silent as to the 
relative merits of such liens. This décision was based mainly ou 
the ground that, if the superiority oi the tax lien was not upheld. 
the state would be relegated to the position of an ordinary junior 
lienholder, and would be compelled to redeem from prior liens to 
collect its taxes, and in many cases would be defeated in the col- 
lection of the same by reason of the existence of prior liens in favor 
of individuals. In a later case (Bibbins v. Clark, 90 lowa, 230, 57 
N. W. 884, and 59 N. W. 290) a majority of the then members of 
the suprême court of that state reached a différent conclusion, hold- 
ing with respect to a lien on realty for personal taxes that it is in- 
ferior to the lien of a mortgage executed before the tax was as- 
sessed or became a lien. To the same effect is a décision by the 
suprême court of South Dakota (Miller v. Anderson, 1 S. D. 539, 47 
N. W. 957), and a décision by the court of api)eals of Colorado 
(Gifford y. Callaway, 8 Colo. App. 359, 46 Pac. 626). In the case 
of Macknet v. City of Newark, 42 N. J, Law, 38, where a city chartei- 
made an assessment for taxes a lien on ail lands of the taxpayer 
within the city, it was held that the lien for so much of the tax 
as was assesSed on personal property was subject to the lien of a 
prior mortgage on the property of the taxpayer. The question 
whether the lien declared by the last clause of section 1623, supra, 
takes precedence of prior liens held by private persons on person- 
alty of which the taxpayer is the owner when the tax lists are de- 
livered to the county treasurer, or whether it is inferior to such 
liens, has never been considered by the suprême court of the stat(^ 
of Minnesota, and, in the absence of an adjudication by that court, 
we feel at liberty to express an independent judgment. 

It has been held frequently that a tax lawfully imposed by the 
state on its citizens is not an ordinary debt, but is an obligation 
which by its very nature should be regarded as paramount to ail 
other demands against the taxpayer, although the law imposing 
the tax does not in express terms déclare such priority. And in 
some well-considered cases the same priority has been accorded to 
a tax, although the statute imposing it failed to provide in so many 
words that it should be a lien on the property of the taxpayer. 
Such décisions proceed on the theory that the maintenance of good 
government and the public welfare are to such an extent dépend- 
ent upon the prompt collection of taxes that demands of that na 
ture should take precedence of ail claims founded upon private con 
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tracts. Butler v. Bailj, 2 Bay, 244, 249; Gledney t. Deavors, S 
Ga. 479, 481, 482; Dunlap v. Gallatin Co., 15 111. 7, 9; Parker v. 
Baxter, 2 Gray, 185; George v. Railway Co., 44 Fed. 117, 119; Cen- 
tral Trust Co. V. New York City & N. R. Co., 110 K. Y. 250, 257, 
18 N. E. 92; Greeley v. Bank, 98 Mo. 458, 4fi0, 11 S. W. 980; TCast- 
man t. Thayer, 60 N. H. 408, 418; Jarvis v. Peck, 19 Wis. 74; Bank 
V. Billings, 4 Pet. 514, 562. Thèse décisions also express a thouglit 
which is generally prévalent in the public mind that taxes levied 
by the state for its own sux)port are founded upon a higher obli- 
gation thari otlier demands. The fact lias also been recognized 
f rom tinie immémorial that every sovereignty ought to be armed witli 
the requisite power to enforce the collection of taxes without fail, and 
to compel the prompt payment of whatever imposts it sees fit to levy 
for its own support. In view of that necessity it lias been a coni 
mon practice to provide summary remédies for enforcing such de- 
mands, which hâve been upheld by the courts whenever assailed, 
although it is quite probable that some of the remédies so provided 
could not hâve been sustained as affording due proeess of law, if 
the proceedings had related to the collection of purely private debts. 
Murray's Lessee v. Improvement Go., 18 How. 272, 277, 280 ; Hersée v. 
Porter, 100 N. Y. 403, 409, 411, 3 N. E. 338; Sears v. Cottrell, 5 Mich. 
251. In the case in hand it is not necessary to infer the existence of a 
lien for the taxes in controversy, because of the character of the in- 
debtedness, as has been done in some cases, since the state statute has, 
in unmistakable language, given a lien therefor upon ail the pergonal 
property of the taxpayer owned by him when the tax lists are received 
by the county treasurer. Moreover, it cannot be successfully assert- 
ed that, in view of the prior mortgage covering the property upon 
which the sheriff proposed to levy, it was not the personal property 
of the Water Company when the tax lists were received by the 
county treasurer, within the meaning of the statute, since, accord- 
ing to the modem view, a mortgagee has a mère lien on the prop- 
erty covered by his mortgage, and is not regarded as the owner 
thereof. Trust Co. v. Young, 81 lowa, 732, 739, 39 N. W. IKJ, and 
46 N. W. 1103. The sole question at issue, then, is whether the 
lien of the state should be regarded as inferior to that of the mort- 
gagee because the législature did not expressly déclare that it 
should be paramount. In behalf of the appellee it is conceded, ap- 
parently, that if the taxes in question had been levied upon real 
property the lien would prevail over a prior incumbrance thereon, 
without any express législative déclaration to that effect, and so it 
has been held on several occasions. Parker v. Baxter, 2 Gray, 185; 
Eastman v. Thayer, 60 N. H. 408, and cases heretofore cited. This 
'rule with respect to the lien for real taxes is said to be due, how- 
ever, to the fact that such taxes are assessed originally against 
the very thing to which the lien applies, whereas personal taxes are 
assessed against the person, and that when, as in the case at bar, 
the statute gives a lien for personal taxes on personal property of 
the taxpayer owned at a certain time, it is not a lien upon the same 
property on account of which the assessment was levied, and is 
therefore a lien of less dignity. With référence to this distinction 
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between personal and real taxes, it is only necessary to say tliat, 
while it is doubtless true that in some cases personal property 
owned by the taxpayer wlien he is assessed for taxation is not iden- 
tical with tliat whicli he owns when the lien attaches, yet we can 
perceive no reason why this fact should hâve any effect upon the 
paramount character of the lien imposed for personal taxes. The 
state bas an undoubted power to create a lien for a personal tax 
on other property of the tax debtor than that which was assessed 
for the tax, and to make the same superior to ail other liens. It 
will also be found, we think, that taxpayers generally retain the 
bnlk of their personal property from the time when they are as- 
sessed for taxation until the tax becomes a lien, so that in the ma- 
jority of cases the statute with which we are now dealing will 
impose a lien on the bulk of the same property on account of which 
the tax was assessed. But whether it will or will not hâve such 
effect must be deemed immaterlal in considering the paramount na- 
ture of the lien. 

It is manifest from a glance at the situation that if the view 
which prevailed in the lower court is approved, and the lien for 
the taxes in controversy is reduced to the grade of a lien created 
by private contract, no more serions obstacle could be interposed 
in the way of the collection of personal taxes in the state from 
whence this appeal cornes. A large percentage of personal property 
in nearly every community is usually subject to liens which, in one 
form or another, hâve been created by the owners thereof, and, if 
thèse shall be held to be of the same dignity as the lien given by a 
I)ublic statute for taxes, the state and the political subdivisions 
thereof will doubtless lose a considérable portion of the revenues 
which would otherwise be derived from taxes assessed on personal 
property. In the présent case personal property of great value 
was covered by a mortgage for a period of 10 years, on account of 
which the state will lose personal taxes, assessed during a period 
of 4 years, to the amount of about |60,000, if the contention of 
the appellee shall prevail. Besides, a construction of the statute 
which will make a tax lien subordinate to a private lien will afEord 
a ready means of enabling those who are so disposed to avoid the 
payment of personal taxes altogether, and thereby afford additional 
ground for the complaint so frequently heard, because so much of 
the taxable wealth of the country escapes taxation. Xo state, so far 
as we are aware, has ever made provision for redeeming property on 
which it imposes taxes from prior liens in favor of individuals, in 
order to secure its own revenue therefrom; nor is it either expédient 
or désirable that laws of that nature should be enacted, and that the 
state, like an individual, should be compelled to indulge in a race of 
diligence to secure its taxes. If it is deemed best for any reason to 
make a lien for taxes which are imposed on personal property sub- 
ordinate to private liens, then we ]>erceive no reason why it would 
not be equally wise to exempt ail mortgaged personal property from 
taxation. To counterbalance the evil results which would doubtless 
flow from such a construction of the statute as was approved by the 
trial court, the appellee suggests that much public inconvenience will 
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be occasioned by a contrary construction of the statute upholding the 
paramoixnt eharacter of a tax lien, eince a large amcunt of personal 
pi-operty will be incUmbered by a lien for taxes, whieh will pre- 
vent the free aliénation of such propérty, and prove a great hin- 
drance to business transactions. It is possible, of course, tliat 
some persons may be deterred from purchasing personal propérty 
through f ear of an outstanding tax lien ; but this f act will in itself 
proTe a strong incentive to taxpayers to pay their taxeS; and to do 
so with reasonable diligence. Upon tbe whole, we are satisfled 
tliat the public inconvienience resulting from this source will not be 
serions, and that in any event it is not of sufQcient importance to sus- 
tain the aqjpellee's contention. 

In view of what has already been said, we are of opinion that it 
cannot be inferred that the lien for personal taxes declared by sec- 
tion 1623, supra, was intènded to be subordinate to ail prior private 
liens, because the législature failed to say that it should be 
deemed paramount. On the contrary, considering the eharacter of 
the obligation and the dignity usually accorded to such liens, in 
public estimation, and above ail, considering thé necessity which 
exists for giving them priority in order that the public revenues 
may be promptly and faithfully collected, we cohclude that the 
inference should be that the lien was intènded by the législature 
to bé superior to ail liens, prior or subséquent, claimed by individ- 
nals, and that nothing should be allowed to overcome this inference 
but a plain expression of a différent purpose found in thé statute 
itself. In a very analogous case (Morey v. City of Duluth, 77 N. W. 
.S29) the suprême court of Minnesota has recently acted strictly 
in accordance with the latter View, holding that a clause in a city 
charter authorizing an àssessnient to be made on lands for street 
improvements, and making the assessment a lien, but which did 
not déclare the same to be paramount to prior incumbrances, must 
neceesarily be regarded as superior to such incumbrances. It 
is al 80 worthy of notice that in the mortgage under which the 
api^ellee claims it was careful to insert a provision binding the 
Water Company to pay and discharge each year "ail taxes and 
assessments of every kind which may be lawfully levied and as- 
sessed upon ail or any part of the franchises and propérty hereby 
(îonveyed, so as to keep the said propérty free and clear from any 
incumbrance by reason thereof." From this provision found in 
the mortgage it may be fairly inferred that the mortgage was 
taken with the understanding, on the part of the mortgagee, tliat 
The taxes thereafter assessed on the mortgaged propérty, whether 
real or personal, would be paramount to the claims of the bond- 
holders. It results from thèse views that the order and decree of 
the circuit court from which the appeal was taken were erroneous. 
It is accordingly ordered that the same be reversed, and that the case 
be remanded to the circuit court, with directions to vacate the erro- 
neous order, and in lieu thereof to enter an order directing the pay- 
ment, ont of the proceeds of the foreclosure sale, of the taxes imposed 
in favor of the state of Minnesota for the years 1894, 1895, and 1896. 
Inasmuch as the amount of the taxes assessed for the year 1897, which 
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claim has not as yet been reduced to judgment, is in dispute, and litl- 
gation appears to be pending in the state courts relative to tiie 
amount of the taxes for tliat year, the order with référence thereto 
will be that, when the amount of eaid taxes for the year 181)7 is 
definitely flxed and determined by the proceedings pending in the 
state court, the amount of such taxes be also paid out of the pro- 
ceeds of the foreclosure sale, and that in the meantime funds 
adéquate for that purpose be retained in the registry of the court. 



CURTIS et al. v. LAKIN et al. 

(Circuit Court of Appeals, Eightli Circuit. April 10, 1809.) 

No. 1,106, December Temi, 1898. 

1. Lâches— Partnership Accounting— Enforcrment of Trust. 

The plaintifCs and tlie défendant L. entered into a partnersliip for tlii:" 
purpose of locating, developing, and operating mines. While prospecting 
under the agreement, L. located two mining elaims in his own name, con- 
trary to the agreement; and on July 27, 1894, conveyed a part interest 
to third persons; and on March 6, 189G, the entire interest in the daims 
was transferred to the défendant corporation, organized for that purpose, 
in exchange for stock. The complainants ware flrst advised of tlie sale 
of part interest In the daims in 1895, but never communicated with L., 
for the purpose of obtaining an accounting or ascertaining his intentions. 
On November 13, 1897, about one year after plaintiffs were informed of the 
conveyance to tlie corporation, and two years after the flrst conveyanee, 
and after the daims had increased in value to an amount exceeding .$200,- 
000, and expenditures had been made in developing them, they flled a i)ill 
against L. and the corporation, asking for a dissolution of the partnership 
and an accounting, and that the défendant corporation be decreed a truste»; 
for the beneflt of plaintiffs. Held, that the plaintifCs had been guilty of 
lâches barring the suit. 

3. Same— Excuse. 

The delay of plaintifCs in commencing suit against their co-partner foi' 
dissolution and an accounting, and to déclare a third person purcliasing 
partnership property from him a trustée, is not excused by the fact that 
the partnership agreement liad been misplaeed, and was not found until 
shortly before the suit was eommenced. 

3. Same— Enfoucbment of Express Trust. 

Where a trustée of an express trust openly répudiâtes It, and asserts a 
title in himself to the trust esta te, with the knowledge of the beneficiary, 
the same diligence should be exercised by the person injured in asserting 
his rights as is required of one asserting a constructive trust, or attempt- 
ing to reseind a contract on tlie ground of fraud or mistake. 

4. Samb^Ekforoeme:st of Property Rights. 

One claiming an interest in mining property that is subjeet to great and 
sudden fluctuations in value, or the value of which is uncertaiu, eauiiot ■ 
remain silent and inactive, awaiting developments, while tUose in pos- 
session are expending money in its development, and a court of equity wili 
deny him relief, where he has failed to bring suit within a comparativcly 
short period. 

5. Same— Interests of Innocent Purciiashrs. 

Partners instituting suit to compel a co-partner to account for the pro- 
ceeds of partnership property transferred to a corporation in exchange for 
stock, and to compel the corporation to transfer to them the stock, wliere 
it does not appear that the corporation had notice of their claim, and the 
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stock may hâve passed Into the hands of Innocent purchasers, must proceed 
with reasonable diligence, and, where they hâve walted a year before com- 
mencing suit, relief will be denied. 
Sanborn, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the District 
of Utah- 

The bill in this case was flled by M. J. Curtis and A. B. Bowley, the appel- 
lants, against Josiah S. Lakin and the Sacramento Gold Mining Company, the 
appellees, on November 13, 1897, and was subsequently amended on March 8, 
1898. In the original and amended bill the followlng tacts were alleged, in 
substance: On February 1, 1892, Josiah S. Lakin, A. D. Bowley, and M. J. 
Curtis assoeiated themselves together "for the purpose of locating, developing, 
and operating mines in the States of California, Nevada, and sueh otlier states 
and territories or mining districts that may come to their notice." By the 
agreement, which was signed on said date at Sacramento, in the state of Cali- 
fornia, each of said parties agreed to "deposit into one gênerai fund the amount 
of $500, to be drawn upon for the purpose of paying any and ail expenses that 
shall accrue in locating, developing, and operating such mines as may come 
into the hands of said Lakin, Bowley, and Curtis." They further agreed that, 
in addition to the gênerai traveling expenses that might be allowed. there 
should also be allowed not less than one hundred dollars per month for the 
time oceupied by either of the parties to the agreement in locating, developing, 
and operating mines, or in other business connected therewith, which sum was 
to be paid out of the gênerai fund. While prospecting under said agreement, 
Lakin, on March 14, 1892, located two mining clainis in Tooele county, Iltah, 
ealled the "Sacramento" and "Excelsior" claims, which were located, as it 
was alleged, by Lakin in his own name, contrary to the intent and purpose of 
the aforesaid agreement. After making thèse locations, Lakin returned to Cal- 
ifornia in June, 1892, and traveled through that state and the state of Nevada, 
prospecting for mining claims, which was done at an expense of several hun- 
dred dollars, the expenses being paid out of "assets furnished by said partner- 
ship." He did not return to Utah until March, 1894, and prior to his return 
he consulted with Curtis and Bowley, the complainants, about flling notices, 
as an act of congress provided might be done, in lieu of doing the usual assess- 
meiit work on said Sacramento and Excelsior claims. Before returning to 
TJtah, Lakin ealled upon the complainants, and also advised with them as to 
the expediency of selling the aforesaid claims for the sum of $7,500, saying, in 
substance, that a party in Utah had ofCered that sum for the claims. The (com- 
plainants advised against such sale; nevertheless Lakin returned to TJtali, and 
on July 27, 1894, sold an undivided one-slxth interest therein for |5,000. On 
the same day, July 27, 1894, he contracted to sell an additional one-third inter- 
est in the claims for |10,000, which latter sale was subsequently consummated, 
and the money was received by Lakin. The complainants did not hear of the 
sales aforesaid until the year 1895, when they were informed of the fact. and 
at the same time heard that the sales had been made by Lakin to obtain fund s 
to develop the property, and that he was developing it. Subséquent to July 
27, 1894, the claims were so developed, by Lakin and others to whom he had 
sold altogether a one-half interest therein, as to make them self-supporting. but 
when they became self-supporting was not stated. The amount of expenses 
incurred in developing tlie claims did not exceed $30,000, of which sum Lakin 
contributed not more than one-half. The developmeut consisted in part iu tlie 
■construction of a mill of the value of $15,000. Lakin never made any de- 
mand on the appellants to furnish money for the development and opération 
of said claims, although the complainants hâve always been ready to respond 
to any such demands; neither bas he rendered any statement of his expeudi- 
tures, or made any report of his transactions, with respect thereto. On March 
6, ^.896, the persons to whom Lakin had sold an undivided one-half interest 
in said clainis assoeiated themselves with Lakin, and formed a corporation 
known as the "Sacramento Gold Mining Company" (one of the appellees), 
to which corporation the Sacramento and Excelsior claims, together with soiue 
others, were conveyed in exchange for its capital stock. Said corporation 
Issued 1,000,000 shares of stock, of the par value of $ô each, and Lakin and 
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hls wlfe together recefved one-half of the stock, or, in the aggregate, 500,000 
shares, in exchange for a one-half Interest in the Sacramento and Excelsior 
clalms. Laldn became the président of said Company when it was organized, 
and also a dlrector therein. The complalnants had no Isnowledge of the 
action of said Laltin in forming said company "until about one year before the 
tiringing of this suit." When they aequired sueh linowledge, the alleged part- 
nership agreement of February 1, 1892, had been misplaced, and could not be 
found, and for that reason the complainants believed that they could not suc- 
cessfuUy maintain a suit to recover their alleged interest in the claims. The 
agreement was found. however, in the summer of 1897. The value of the 
Sacramento and Excelsior claims now exceeds $200,000, and ores hâve been 
extracted therefrom of a value exceeding ¥50,000. In view of the allégations 
contained in the bill, which hâve been stated, in substance, the complainants 
prayed for the dissolution of the alleged partnership; for an accounting, both 
as against Laiiin and the Sacramento Gold Mining Company, with respect to 
ail transactions concerning the aforesaid claims; that the Sacramento Gold 
Mining Company be deemed to hâve accepted a conveyance of a one-half in- 
terest in the Sacramento and Excelsior claims with linowledge of the complain- 
ants' equities; and that it be decreed to hold 333,3.33 shares of its capital stoct: 
in trust for the complainants, and that it be conipelled to issue to them the 
usual certiflcates for that amount of stock. The circuit court sustained a 
demurrer to the bill, and eventually ordered that it be dismissed. 

James M. Denny, for appellants. 

Hiram E. Booth (E. O. Lee and Morris L. Kitehie, on brief), for 
appellees. 

Before CALDWEUL, SAÎN^BORN, and THAYEE, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The bill of complaint is disingenuous, in that it fails to state 
certain facts with that degree of fullness and accuracy which a 
court of chancery has a right to expect in a case of this character 
and magnitude, and in that it fails to give information concerning 
the plaintiflfe' condnct in certain respects and on certain occa- 
sions, which obviously might hâve been given had the pleader been 
disposed to make a frank disclosure of ail the material facts and 
circumstances touching the transactions ont of which the contro- 
versy arisee, and on which the plaintiiïs' right to équitable relief 
dépends. For example, the bill does not state the amount of 
money or property which the plaintiffs advanced to create the gênerai 
fund which was to be used for the benefit of the alleged partnership, 
the allégation in that respect being simply that they "contributed 
to the assets of said co-partnership by furnishing Lakin with money 
and suppliée to travel," etc. It fails to show whether the plaintiffs 
ever made any complaint to Lakin, in person, because he located the 
Sacramento and Excelsior claims in his own name, or whether they 
ever demanded a conveyance to themselves of their alleged interest 
therein. It fails to allège at what time during the year 1895 the 
plaintiffs ascertained that Lakin had sold an undivided one-half inter- 
est in said claims for the sum of |15,000, or from what source the 
plaintiffs derived such information; and what is of more importance, 
perhaps, the biU does not show that the plaintiffs ever conimunicated 
with Lakin after being advised of the sale, or that they attempted to 
do se, for the purpose of obtaining an account of his stewardship, or 
of ascertaining what he proposed to do with the mining claims in fu- 
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turè, althoHgh the sale appears tohave been contrary to their wishes, 
and wae niâde as earlj^ as July ;2T,' 1894;. The bill dôes not disclose 
thàt tii^ plaintîffs iiaVe commiiniçàted with their alleged partner in 
any form, or he with them, at any time since March, 1894, when he 
left Sacramento for the purpose of going to Utah; while it appears 
that thèy waited for about one year before bringîng this action, after 
they were advised that the mining claims in controversy had been 
conveyed by Lakin and his associâtes to a corporation, and were 
therefore aware that the stock of the corporation was liable to be 
placed upon the market, and pass into the hands of innocent pur 
chasers at any moment. It ie not even averred that the stock issued 
to Lakin which the plaintiffs seek to recover is stiU in his hands, or 
that any efforts were made prior to the filing of the bill to prevent 
him from disposing of the same for A'alue to third persons. Besides, 
the excuse which is given in the bill for waitihg a year or more after 
the mining claims were conveyed to the corporation, before bringing 
a suit or taking any other steps to préserve their right to the property, 
is unsatisfactory, and therefore insufflcient. It ifi somewhat re- 
markable, to say the least, that ap agreement, upon which the plain- 
tiffs' right to a large interest in a mine, supposed to be of great value, 
depended, should hâve been misplaced, and not found for a year, and 
that intelligent business men should hâve supposed that the loss of 
the agreement would necéssalrily prevent them from establishing 
their right to an interest in the Utah claims, and that no effort was 
made in the meantime to obtain from their alleged co-partner other 
récognition of their interest in the property. In short, the alléga- 
tions of the bill, in the respect last mentioned, are so vague and 
unsatisfactory, and the failure of the plaintiffs to disclose whether 
they hâve ever held personal communication with the défendant 
Lakin since 1894, and demanded from him an account or an explana- 
tion of his conduct and purpose, is so significant, that we are forced 
to infer that, for at least two years prior to the filing of the bill, the 
plaintiffs were well aware that Lakin intendedto assert a right to 
dispose of the Utah claims as his own, without accountability to any 
one. The facts stated in the complaint, no less than those whicii 
might hâve been stated, but are léf t undisclosed, leave little room 
for doubt that Lakin's intentions with respect to the Utah mines, and 
his assertion of an absolute title thereto, hâve been well known to 
the plaintiffs at least since 1895, when they learned that he had sold 
a half interest therein for $15,000, and had appropriated the proceeds. 
Men of average intelligence and business sagacity would not ordi- 
narily permit mining property in which they had a large interest, 
and which they believed to be valuable, to be sold and other wise 
dealt with by a third person as his own, without remonstrance on 
their part, and without seeking for an explanation, unless they were 
well aware that he asserted a légal right to so deal with it, and that 
any remonstrance on their part or attempt to obtain a récognition of 
their rights would be vain and useless, unlees it took the form of a 
suit to enforce their alleged rights. We think, therefore, that the 
conclusion is well warranted by the allégations of the bill that for 
more than two years before it was flled the plaintiffs remained silent 
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and inactive, knowing that Lakin claimed the Utah raints as his 
own, yet intending to assert a title thereto in case they proved to be 
productive and valuable, but to deny ail interest therein and ail lia- 
bility for obligations which Lakin might incur in attempts to develop 
them, provided they proved to be barren and valueless. This seems 
to be the only reasonable explanation of the plaintiffs' silence and in- 
action for a period of two years or more, in view of facts that were 
then well known to them, when their actions are judged by the tests 
which are usually applied to détermine the motives which prompt 
human conduct. 

It results as a matter of law, from the views which we hâve thus 
far expressed with référence to the allégations of the bill, that it was 
âled too late to obtain redress, for the alleged grievances, in a court 
of chancery. It may be conceded, for présent purposes, that the 
agreement of February 1, 1892, between the plaintiffs and Lakin, 
created a co-partnership, and that the Utah claims were located there- 
under, and that the title thereto, when taken by Lakin in his own 
name, was held by him in trust for the benefit of himself and his co- 
partners. Nevertheless, when the plaintiffs were advised, by Lakin's 
conduct with respect to the claims, that he intended to repudiate the 
trust and treat them as his own, they were bound to assert their 
rights with reasonable diligence. Tlie raie that lapse of time will 
never bar the enforcement of an express trust is applicable to those 
cases where there bas been no répudiation of the trust, or where the 
beneficiaries hâve no reasonable ground to believe that the trust bas 
been or will be denied. Wood v. Garpenter, 101 U. S. 135, 141; 
Oliver v. Piatt, 3 How. 333, 411; Hunt v. Patchin, 35 Fed. 816, 
819, 820; Miles v. Thorne, 99 Am. Dec. 390, 391. \^Tien a trustée of 
an express trust openly répudiâtes it, and asserts a title in himself 
to the trust estate, and the fact of such répudiation becomes known to 
the beneflciary, we are aware of no reason why the same degree of 
diligence should not be exercised by the injured party in making com- 
plaint and in asserting his rights which courts of chancery always 
require to be exercised when a litigant seeke to fasten upon another 
a constructive trust or to rescind a contract upon the ground of 
fraud or mistake. The reasons requiring the exercise of diligence in 
the latter class of cases bave been stated many times with great 
clearness and force, and they are no less applicable to the former 
class of cases than to the latter. Naddo v. Bardon, 4 U. S. App. 642, 
681, 2 G. 0. A. 335, and 51 Fed. 493; Godden v. Kimmell, 99 U. S. 
201; Wood V. Garpenter, 101 U. S. 135, 139; I^moine v. Dunklin 
Go., 10 U. S. App. 237, 239, 2 G. G. A. 343, and 51 Fed. 487; Galliher 
V. Gadwell, 145 U. S. 368, 373, 12 Sup. Gt. 873; Kinne v. Webb, 12 
U. S. App. 137, 144, 4 G. G. A. 170, and 54 Fed. 34; Scheftel v. Hays, 
19 U. S. App. 220, 225, 226, 7 G. G. A. 308, and 58 Fed. 457; Wetzel 
V. Transfer Go., 27 U. S. App. 594, 12 0. G. A. 490, and 65 Fed. 23; 
Id., 169 U. S. 237, 241, 18 Sup. Gt. 307. 

Spécial reasons existed in the case in hand which required the 
plaintiffs to be prompt in the assertion of their rights when they be- 
came aware that Lakin claimed the Utah property as his own. In 
the tirst place, the property consisted of mining claims, which were 
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subject to great and sudden fluctuations in value, and tte rule îs 
tliat one claiming an interest in property of that nature must take 
steps to establish his title witli ail convenient speed, if he bas reason- 
able grounds to believe tbat such asserted interest will be denied 
by tbose in possession of tbe property wbo are at the time engaged 
in developing it. In cases of the latter kind, courts of equity will 
refuse to grant relief if the complainant bas failed to bring suit for 
a comparatively short period after the déniai of his rights became 
known to him, unless a good excuse is offered for such delay; and 
they will more readily hold that the cause of action is barred by 
lâches if it appears that the failure to sue was occasioned, in whole 
or in part, by a désire on the part of the complainant to ascertain 
how development work in progress on the property would aft'ect its 
value. Where dtelay is occasioned by motives of the latter soit, 
—that is, by waiting to see whether developments undertaken by 
those in possession will be successful or otherwise, — a litigant is 
juatly chargeable with bad faith, which courts of chancery, always 
aim to discourage. OU Co. v. Marbury, 91 U. S. 587, 592, 593; 
Johnstûn v. Mining Oo., 148 U. S. 370, 371,; 13 Sup. Ot. 585; Clarke v. 
Hart, 6 H. L. Cas. 683, 656; Bush v. Sherman, 80 111. 175. 

In the second place, the conveyance of the Utah claims to a 
corporation, and the issuance of a large quantity of stock repre- 
senting their value, was an act which made it the duty of the plain- 
tiffs to be prompt in asserting their rights, to protect third parties 
from loss and damage which they might possibly sustain by pur- 
chasing the stock. According to the averments of the biU, the 
défendant corporation, when it accepted a conveyance of the Sacra- 
mento and Excelsior claims, had no notice of the plaintiffs' alleged 
interest therein, except such as was imputable to it from the fact 
that Lakin became the président of the corporation and one of its 
directors. It is not averred that the persons to whom Lakin sold 
a one-half interest in the claims in the year 1894, and who subse- 
quently conveyed their interest to the corporation and joined in its 
formation, were advised of the plaintiffs' alleged interest at the 
date of either of said transactions, and, in the absence of such 
knowledge, it is obvions that they, as well as ail other persons 
who may hâve acquired. stock in the corporation by purchase from 
any of the original promoters, are entitled to full protection 
against the claims which are now asserted by the plaintiffs, and 
that they ought not to be subjected to the costs of litigation in dé- 
fense of their rights. In addition to an accounting, the relief, 
sought, as against the corporation, is that it be compelled to issue 
fully one-third of its capital stock to the plaintiffs, ail of which 
stock "was issued on the Organization of the company at least one 
year before this suit was instituted, and. the bill does not ehow that 
it is possible to afford such relief without in jury to mimerons third 
parties into whose liands the stock in question, or a large portion of 
it, may hâve passed during the period which elapsed before the bill 
was iiled. , 

For the reasons stated, we are of opinion that the plaintiiïs. 
hâve been guilty of; such négligence in the assertion of their rights, 
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in the light of known facts which sliould hâve inspired earlier ac- 
tion, that their bill ought not to be entertained by a court of equi- 
ty. The decree below is accordingly affirmed. 

SANBORN, Circuit Judge (dissenting). This is a bill brought 
by the appellants against their co-partner Lakin for a dissolution 
of the partnership and for an accounting. It is not material hère 
that they sought other relief against other parties, for the de- 
murrer cannot be sustained if they are entitled to any relief against 
any party. The question is therefore whether or not, by a delay of 
two years after they discovered the faithlessness of their co-part- 
ner, they are estopped by lâches froni obtaining an accounting or 
any other relief from him. The appellee Lakin held the partner- 
ship property in his own nanae, in trust for his partners and him- 
self. No time runs against an express trust, until it is openly 
repudiated, and notice of the répudiation is brought home to the 
cestuis que trustent. Speidel v. Henrici, 120 U. S. 377. 386, 7 Sup. 
et. 610; Swift V. Smith, 25 0. C. A. 154, 159, 79 Fed. 709, 714, and 
49 U. S. App. 188. It is conceded in the opinion of the majority 
that notice of the répudiation of this trust was not received by the 
appellants until two years before this suit was commenced. The 
statutes of Utah, as construed by its suprême court, expressly per- 
mit cestuis que trustent to maintain an action for an enforcement 
of the trust, against a trustée who has repudiated it, for four years 
after the répudiation becomes known to them, when the trust was 
created by a written agreement, as in the case at bar. Rev. St. 
TJtah 1898, §§ 2876, 2883; Thomas v. Glendinning, 13 Utah, 47, 53, 
56, 44 Pac. 652, 654, and cases there cited. 

In support of the view that this suit is barred by lâches in two 
years after the partner Lakin repudiated his trust, although the 
statutes of Utah permit such a suit for four years tliereafter, the 
cases for the rescission of contracts for fraud or mistake are cited 
in the opinion of the majority. It appears to me, however, that the 
reason which requires the early application of lâches to such cases 
has no application to the suit of partners against their co-partner 
for an accounting of proceeds of flrm property, and that, the reason 
ceasing, the rule ceases. That reason is that a contract induced 
by fraud or mistake is voidable, not void, and it appears to be 
valid. The parties to it and others may change their position, and 
incur liability to loss in reliance upon its validity. Hence he who 
would avoid it must make his attack at once upon his discovery 
of the fraud or mistake, or he will be estopped by his silence from 
denying its legality. Rugan v. Sabin, 3 C. C. A. 578, 580, 53 Fed. 
415. 418, and 10 U. S. App. 519, 530, and cases there cited. But the 
partner who holds the property of his flrm in trust, and who dis- 
poses of it and appropriâtes its proceeds to his own use, cannot 
be deceiyed or misled by the silence or delay of his partners. lïe 
is aware of his relation to them. He knows his liability to them, 
and it seems to me that there ie no sound reason why he should be 
relieved from responding to it, within the time fixed for its enforce- 
ment, by the statute of limitations of the state in which he is sned. 
94 F.— 17 



258 94 FEDERAL RE*OR*ER. 

In Naddo t. Bardon, 2 C. C. A. 335, 340, 51 Fed. 493, 498, and 4 
U. S. App. 642, 685, Mr. Justice Brewer^ in dellyering the opinion 
of this court, said: ''ît is doubtlèss tfue that, wliere an eipress 
trust is once shown to exist, it is presumed to continue, and there- 
fore no lapse 6f time will defeat ani action to enfdrce rights under 
it. But whén 'tliat'frtist is repudiated^ and knowledge of the répu- 
diation is Wbiight honie to tlie céstUis que* trustent, the case Is 
bronght withln the ordihary rules of limitation and lâches." The 
doctrine of lâches is applied by courts of eqhity, in analogy to the 
statute of limitations at law, to promote, and not to dfefeat. Justice. 
Under the statutes of Utah cited, the appellants were allowed at 
least four years, aftçr' they leamed that their partner hâd repu- 
diated his trust, in which to institute à suit against him for a 
dissolution of their partnership and an accounting, and, in my 
opinion,' thèir delay Of two years ou'ght not to be fatal to it. Bo- 
gan V. Mortgage Co., 11 C. C. A. 128, 185, 63 Fed. 192, 199, and 27 
U. 8, 4.pp. 346; Eelley v. Boettcher, 29 0. 0. A. 14, 21, 85 Fed. 55, 
62, aad 56 U. S. Àp]p. 363, 383. ' 



ÎTNB MOUNTAIN IRON & COAL CO. et al: r. BAILBY et al. 
(Circuit Court pf ^^ppeals, Eighth Girçiiit. April 10, liS99.) 
NO. 1,103. • 

1. Agent — RBPRBSBNTiNa Adverse Interbsts -^ Notice to as Affecting 

Principai.. ! . 

The fact that an agent also acts as agent for the party adversely Inter- 
estèd In the transaction does not preyent hls princlpa,! from being bound 
by, notice to or knowledge acquired by ^uch agent where the principal 
consents to such adverse agency. 

2. Samb— AcQDiRiNG AdversbIntbhbsts— NOTICE to as Apfkoting Principal. 

Where one negotiatlng the sale of à inortgage for a trust company Is 
also thé agent of thé proposed purchaser for the purpose of investing hls 
moneyond examinlng his titles, and pending the negotiations the agent 
becomes the i(j\vn^r of the mortgage, ■wlthout, the knowledge of the prin- 
cijfial, the agency çeases, s6 that on the subséquent purchàse of the mort- 
gage by tlie principal he is not bound by notice to or knowledge of the 
agent as to defects In the mortgage or its title, and is a bona fide pur- 
chaser for value. 

Appeal from the Circuit Court of the United States for the District 
of Minnesota, 

This is an, appeal from a decree which dismissed a biU to remove an alleged 
cloud from the title of the appellants to certain real estate in the state . of 
Minnesota. The alleged cloud consisted of à perfect record title to the property 
In the appellee Charles Irving Bailey which had arisen in this way: On Au- 
gust 29, 1892, the appellee John D. Blake, who was the oWner of the property, 
made a mortgage upon it to the Metropolitan Trust Company, a corporation, 
to Secure the payment ôf his promissory note to it for $17,290. This mortgage 
was recofded on October 27, 1892, and according to the record constituted a 
first lien upon the property In controversy. P. M. Woodman had been for 
many years, and was, a gênerai agent of the appellee Charles M. Bailey to 
procure flrst mortgages for him, and to examine the title, or to cause the title 
of the property covered by such mortgages to be examined, on his behalf; 
and at the same time he Svas the trust or trading offlcer of the Metropolitan 



FINE MOUNTAIN IHON & COAL CO, ;V. BAILEY. 259 

Trust Company. On aecount o| certain agreements which Blake had made 
wlth the appellants, the Pine Mountain Iron & Coal Company and the Ger- 
mania Safety-Vault & Trust Company, they clSîm— and for the purpose of the 
décision of this case thelr claim will be conceded to be well founded without 
investigation— that tiiis mortgage was vold as against them. Their agree- 
ments, howevèr, were Ilot of record, and the record disclosed no notice of thelr 
claim. Upon the record their title appeared to be subject to the mortgage, 
and to be founded upon a deed to Blalie, which was not recorded until after 
the record of the mortgage had been made. Before the trust eompany paid 
to Blalje the money which it loaned ta him on this mortgage, however, the 
appellants notiiied Woodman, as the trust officer of that eompany, of their claim 
that the mortgage was void. In this state of the facts, Woodman wrote 
Charles M. Bailey on .Tànuary 6, 1893, and asked him, if he would liiie "an 
'A 1' 7 per cent, mortgage, $17,290, on at least $60,000 worth of property; 
mortgage made by a good man, too. We hâve tal^en it in, and I think I can 
get it for you if you wish." On January 9, 1893, Bailey replied that he was 
short of funds, but that if it was a good mortgage he thought he could send a 
check for it some time that month. He inquired about the property it covered, 
whether Woodman could get 7% per cent, or 8 per cent, interest, and when 
the note was payable. On January 13, 1893, Woodman wrote to Bailey: 
"This $17,290 mortgage of which I wrote you is on good city property, and 
is already made. Our eompany took it in, and it is exceptionally good, we 
think, in the matter of security; and I know the malcer, and bave Icnown him 
for many years, and believe him to be perfeetly good. The mortgage is dated 
August 29, 1892, and runs for three years at 7 per cent. We could not make 
it better than 7 per cent., as we get a very small commission." On January 
17, 1898, Bailey wrote Woodman that he did not care for the mortgage, but 
that, if they would allow hitn onè month's interest, and could make anything 
by sending it to him, he would send a check some time that month. On 
.January 20, 1893, Woodman replied that he could not allow him the January 
interest, but would give him half of their commission of $122.90, and asked 
him to send a check for the mortgage on or before Pebruary 1, 1893. Some 
time in January, 1893, while this negotiation was in progress, and before the 
sale to Bailey was made, or its terms agreed upon, Woodman had bought the 
mortgage and note of the trust eompany, in order to raise money for it. 
The trust eompany had assigned them to him. He had borrowed of a bank 
in Minneapolis, upon his individual note, the necessary money to pay for them, 
and had pledged them to the bank as collatéral security for his note. In other 
words, Woodman had become the owner of the note and mortgage, and the 
trust Company had parted with its title to and interest in them, before Wood- 
man sold them to Bailey. In this condition of the title, Bailey sent his check 
to Woodman for the note and mortgage on January 27, 1893, Woodman as- 
signed them back to the trust eompany, that eompany then assigned them 
directly to Bailey, and this latter assignmcnt was recorded. The previous as- 
signment to Woodman was not recorded, and Woodman never notifled Bailey, 
and Bailey did not learn until years afterwards, that Woodman had ever 
owned the note and mortgage, or that the appellants had ever ciaimed that 
it was not valid. In 1894 he foreclosed the mortgage, and in Kovember, 1895, 
he conveyed the property which it covered to his son, Charles Irving Bailey, 
by a quitclaim deed, which recites a considération of $25,000. The record of 
this case discloses no évidence that thé grantee in that deed was aware of any 
defect in the title, or of the claim of the appellants, before he paid the con- 
sidération for it; and there was no notice of any such claim upon the record 
of the title. In this state of the facts the court below dismissed the bill on 
the ground that the Baileys were bona flde purchasers for value, without no- 
tice of any defect in the mortgage or title. 

A. E. Richards and Arthur M. Keith (John B. Baskin, A. G. Ronald, 
R. G. Evans, Charles T. Thompon, and Edwin K. Fairchild, on the 
brief), for appellants. 

John Van Derlip (George P. Wilson, on the brief), for appellees. 

Before CAUDWELL, SANBORN, and THAYER, Circuit Judges. 
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:|^lNBÔEN, Circiiit Judge, âftër statiûg the facts as above, delit- 
eréni.the opinion of the court. 

Tbis case présents many intéresting questions, but the answer to 
0Û6. ô| theîn necessarily détermines its décision. It is admitted that 
thé fleiree below should be afflrmed nnless the facts which we hâve 
recjted charged Charles M. Bailey, ni^der the law, with notice of the 
claim of the appellants that the mortgage was invalid on or bef ore 
Janùary 27, 1893, when he purchased and paid for it. The proof is 
conclusive that he had no actual notice of this claim, and that the 
record title of the prpperty mortgaged gave him no constructive no- 
tice of it; but the counselfor tiie appellants insist that the notice 
wMch Woodman had received while acting as an officer of the trust 
cojnpany was, under the law, notice to Bailey, because Woodman 
was Bailey's gênera] agent to ijivest his money, and to examine his 
titles, and notice to the agent isnotice to the principal. Notice to 
and the knowledge of the agent or attorney acquired in prior trans- 
actions, and présent in his mind while he is exercising the powers and 
dischàrging the duties of his agency, are notice to and the knowledge 
of his principal. Kailway Co. v. Belliwith, 28 C. C. A. ,358, 83 Fed. 
437, 440. For the purpose of this discussion we concède, without 
çonsideritig the issue, that knowledge of the appellants' claim had 
bëén acquired by Woodman in Octpber, 1892, and was présent in his 
mind when he sold the note an^ mortgage to Bailey, He entered 
uppn the negotiation of that sale as the trust officer of the Metropoli- 
tan Trust Company, duly authorized to sell the mortgage for it, and 
aiso as, the agent of Bailey to purchase morfgages, , and to examine 
titles for him. Bailey, however, , kppw that he wàs an offlcer of the 
trust Company, and that he was acting for that company in his at- 
témpt to sell this mortgage to him, and we concédé, for the purposes 
oî thiscase, that his consent that Woodrnan shçùld act as agent for 
both thèse parties would estop him from escapiûg on that ground 
from the gênerai rule that notice to the agent is notice to the prin- 
cipal. A principal who knows that his agent is also acting as agent 
for the party adversely interested in a transaction with him, and 
yet consents that he may act as his agent, is estopped from denying 
the notice and knowledge which the agent bas during the negotiation. 
Astor T. Wells, 4 Wheat. 466; Fitzsimmons v. Express Co., 40 G-a. 
330, 336; Alexander t. University, 57 Ind. 466, 476; Leekins v. 
Nordyke & Marmon Co., 66 lowa, 471, 475, 24 K W. 1; Mining Co. 
V. Senter, 26 Mich. 73, 77. But before the negotiation was closed, 
bef ore Bailey bought Or agreed to buy the mortgage, Woodman had 
become the sole owner bf them, the trust company had parted with its 
title to them, and Bailey was kept ip ignorance of this fact. Wood- 
man had borrowed the money of the bank on his individual note to 
purchase the mortgage, and had paid this money over to the trust 
company. The note and mortgage had been assigned to him, and he 
had pledged them to the bank as collatéral eecurity f 0r the payment 
of his note. ït is doubtless true that the tnotive which induced Mm 
to take this action was to raiso; money for the company. But his 
purpose is not material hère. The facts remain that bêfore Bailey 
boiight or agreed to buy the note and mortgage Woodman had be- 
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come their owner; and when the agreement of sale was finally made, 
and when it was perfonned, he was the vendor, and Bailej was the 
purchâser, and Bailey was not informed of thèse facts. Now, the 
interest of vendor and purchâser are diametrically opposed. to the 
former the highest, and to the latter the lowest, price is the greatest 
good. To permit the seller to act as the agent of the buyer in- 
augurâtes so dangerous a eonflict between self-interest and duty that 
the law bas wisely removed the temptation by forbidding the rela- 
tion. No man can be a vendor or the agent of a vendor and the 
purchâser or the agent of the purchâser at the same time. unless he 
first obtains the consent of the party with whom he deals, after a 
complète disclosure of ail the facts which condition his relation. The 
law absolutely prohibits the vendor from being at the same time the 
agent of a purchâser, unless the latter consents to the relation after 
he knows that his agent ie the seller. Warren v. Burt. 7 C. C. A. 
105, 107, 58 Fed. 101, 103, and 12 U. S. App. 591, 595; McKinley v. 
Williams, 20 C. C. A. 312, 74 Fed. 94, and 36 U. S. App. 749, 752. 
Every gênerai agency is necessarily limited by this rule of law, and 
must be construed in its light. As long as the agent is conducting 
negotiations for his principal with third parties, he may act on his 
behalf; but the moment he undertakes, without the knowledge of 
his principal, to conduct them with himself, his agency ceases, and 
the powers and liabilities of that relation no longer exist. Volt? V. 
Jilackmàr, 64 N. Y. 440, 446. 

In consonance with this principle of the law of agency, the rule' 
that notice to the agent is notice to the principal bas an exception as 
well established as the rule itself. It is that when the agent acts 
for himself, in his own interest, and adversely to his principal, in a 
given negotiation or transaction, neither notice to nor the knowl- 
edge of the agent can be lawfully imputed to the principal. Suret v 
Go. V. Pauly, 170 U. S. 133, 156. 18 Sup. Ct. 552; Frenkel v. Hudsoii. 
82 Ala. 158, 2 South. 758; Waite v. City of Santa Cruz. 89 Fed. 619; 
630; Barnes v. Gaslight Co., 27 N. J. Eq. 33, 37; Winchester v. Kail- 
road Co., 4 Md. 231, 241; Davis Improved Wrought Iron Wagon 
Wheel Co. v. Davis Wrought Iron Wagon Co., 20 Fed. 699, 702; 
Thomson-Houston Electric Co. v. Capital Electric Co., 56 Fed. 849, 
853; Bank v. Cunningham, 24 Pick. 270, 276; Mechem, Ag. § 723. 
The reason of the gênerai rule is that it is the duty of the agent to 
communicate to his principal the facts relative to any transaction in 
which he acts on his behalf, and that the law présumes that he has 
discharged his duty. But when the nominal agent commences to act 
in his own interest, and adversely to his principal, the presumption 
no longer obtains that he will communicate to him facts which might 
prevent the consummation of the negotiation which he is conducting 
on his own behalf, and the counter presumption that he will conceal 
them arises. As the reason for the rule no longer exists, the rule 
(îeases to apply, and the exception prevails. The case at bar falls 
far within the exception. The time when notice of the appellants' 
daim that the mortgage was void became material, the time when 
that notice would naturally hâve been communicated to Bailey, was 
when it became the duty of Woodman to examine and certify the title 
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for Mm.f, I;t tbe ordinary course of bjisiness that time did net slf- 
Pitë %ra''Bâ:iIey agreed'tb take litiie mortgage, lor it is ueéléss ^.nd 
uMgtfàl 46 eiaminé- or cèrtify thè|tîtÏÊ for a purchasë;- uiitil he has 
àtjgreed.tb pureliase if it is found t6 % gbod. Now, Bailëj^ did not âc- 
cëti't tlie tetms.of sale jvHîcli Wpodiiiàii offered Miû until J^aiiuary 27, 
1893, knd. long béfore' that time Woodman had bécome tbe owner 
of tbe npt^ and inprtgage, tbe yeûdor, and tbe party interested ad- 
verseîyito^i^fornièr principal, in liis' negôtiations for tbeir sale; 
and he ^a^ conducting tbose negôtiations in bis own interest, and 
not in tbe interest of Bailey. Hë bad, tbérefore, ceased to be 
Bailey'e agent, and bis notice and knowledgp of tbe appellants' claim 
cannot bé lawfuUy iniputed to bis forijier principal. The presump- 
tion, which arises froin bis adverse interest, tbat be did not coni- 
municate bis knowledge, is sbown by tbe record to be in accoMance 
with tbe fact. He never informed Bailey of tbe appellants' claim 
that tbe raortgage was void. He never notiâed him that be was 
tbe real owner and vendor of tbe note andi mortgage Wbiçh be caused 
the trust cotàpany to assign to bim. Ail thèse material facts he 
concealed from bis former principal, just as tbe law présumes from 
bis adverse interest be would do ; , and in tbis way Bailey bougbt 
without eitber actuaï pi" coristructive notice of any défect or claim 
of défect in the mortgage. Tbere was no error in the conclusion of 
thé court below that tlcie Bailey s were bonà flde purchasers for value, 
witibut notice of tbe appellants' claîm, and the dècree below is af- 
flrmed. 



ÇLAEKB V. NORTHWBSTEEÎS" MUT! LIFE IXS. 00. et al. 
(Circuit Court of Appeals, Blghth Circuit. April 17, 1889.) 

. ■' ■■ ': îîo. \,oÉ&: ' ' 

l F0KBO1.OSDRE 8alb-t-Hej>pm,ption. 

TJnder Code Civ. Proe.lïeb. § 497a (Comp. St. p. -595), providing for ré- 
demption by the owner oî" premiseS sold under f oreclosure, tlié owner may 
redeem, wliére ctlier than the plaintlffl was purchaser, by paying the pur- 
chaser, oir tendering ihto court before the confirmation of the sale, the 
amount of his bid, with: 12 per cent, interest from the date of sale. 

8 Same— Anticipatikq QuESTroNS as to Epfect. 

It is î^ot the business of courts to . antiqjpate controversies, and it will 
not talcejurisdiction of a pétition of the owner of the equity of rédemption 
âsliing leave to redeem from a foreclôsure sale, and the advice and in- 
struction of the court as to the «ffect of rédemption, and the nature of the 
tltle that will accrue to t^e redemptioner> 

3-, SAMB. ■ i-|. ^ 

Whçre the court entertains a pétition of the owner of the equity of re- 
denjiption asklng leave to redeem from a foreclôsure sale, it cannot pass 
oh the question of the effect of the rédemption, and the rights and title 
acquired by it. 

Appeal from the Circuit Court of the United States for the District 
of Nebraska. ,: 

On the 31st of Tafluary, 1888, William E. and Mary A. Clarke made and 
dellvered thelr promissory note, for $6,500 to the Northwestern Mutual Ijife 
Insurance Company, and to sécure the payment of tbe same, made and de- 
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livered to the insurance company their mortgage cleed on tho real estate hère 
in controversy. On the lith of January, 1896, Artemus M. aarke, the appel- 
lant, purchased from the mortgagors, William E. and Maiy A. Clarke, the 
légal title to the mortgaged premises, subject to the lien of the mortgage, but 
did net agrée to pay the same. On the 21st of August, 1896, the insurance 
Company filed Its bill in equity to foreclose the mortgage in the circuit court 
of the TJnited States for the district of NebrasUa, in which suit Artemus M. 
Clarlie, the appellant, and ail other persons having an interest in the mort- 
gaged premises, were made parties. In the foreclosure suit, the Merchants' 
National Banli of Omaha, the Xebraslja National Bank of Omaha, and the 
Nebraska Savings & Exchange Bank were made défendants, and flled an- 
swers setting - f orth the amount and nature of their respective liens on or in- 
terest in the land. On the 23d of December, 1896, the court rendered a decree 
in which the foUowing were found to be the order and amount of the several 
liens on the land, namely: First lien, mortgage to Northwestern Mutual Life 
Insurance Company, $7,129.39; second lien, mortgage to Merchants' National 
Bank of Omaha, .'fi8,062.70; thlrd lien, judgment in favor of Nebraska Savings 
& Exchange Bank, $3,246.56. And it was decreed "that unless the défendant 
pay the complainant the said sum of $7,129.39, and interest tliereon from the 
date hereof at the rate of seven per cent, per annum, together with the costs 
of this suit, within twenty days from the date hereof, said mortgaged prem- 
ises be sold at public vendue, in the manner provided by law, to the hîghest 
and best bidder for cash, and, after confirmation of said sale by the court, the 
proceeds thereof applied — First, to the payment of the costs of this suit and 
expenses of sale; second, to the payment of the amoimt hereinbefore found due 
tlie complainant, and interest as aforesaid; third, to the payment of the 
amount hereinbefore found due the défendant Merchants' National Bank; 
fourth, to the payment of the amount hereinbefore found due the défendant 
William K. Potter, receiver of the Nebraska Savings & Exchange Bank,— and 
that the balance of the proceeds, if any, be brought into court to abide the 
fuither order of the court." The order of sale was stayed for nine months, 
after the expiration of which time, and on the Ist day of December, 1897, the 
mortgaged premises were sold under the decree, and purchased by the Mer- 
chants' National Bank of Omaha for $10,150. On the 30th of December, 1897, 
the appellant flled in the court below a pétition for leave to redeem the mort- 
gaged premises. After setting forth the purchase of the mortgagor's equity 
of rédemption, the pétition proceeds: "Your petitioner further says that as 
the owner of said real estate in said deed described, and which is the same 
real estate as that in controversy in tliis suit, your petitioner is ready, willing, 
and able, and now ofllers, to redeem said real estate from the lien of the de- 
cree herein, except that your petitioner is in doubt, and, although he has 
taken légal adviee on the question, he is still in doubt, as to the amount to be 
paid, the eflfect of payment, and ths nature of the title that will accrue to your 
petitioner as a resuit of said payment to redeem said property from the lien of 
said decree, and therefore your petitioner asks the adviee and instruction of 
the court in that behalf. NeVertheless, your petitioner avers, upon information 
and belief, that tlie alleged purchaser at said sale has made no payment on 
its bid, and that your petitioner is entitled to redeem said premises from the 
liens of the parties hereto by paying the amount of the complainant's daim, 
with interest and costs. Wherefore your petitioner prays for an order ad- 
.iudging and decreeing your petitioner to be the proper person, and entitled, 
to redeem said real estate from the lien of said decree, and determining the 
exact amount to be paid by your petitioner in order to redeem the same, and 
adjudging and decreeing that by so redeeming the same your petitioner will 
take title thereto free and clear from any right, Interest, lieu, claim, or de- 
mand whatsoever of the complainant, or of any of the défendants hereto, by 
reason or by virtue of any of the mortgage deeds, judgment liens, or other iù- 
terests whatsoever of any of the p.'irties to this suit, and that, upon so re- 
deeming the same, the cloud cast upon the title to said real estate by the 
respective claims of the several parties to this suit may be removed, and that 
your petitioner may hâve such other and further relief in the premises as may 
be just and équitable." Upon considération of this pétition, the court entered 
the following decree: "It is therefore considered, adjudged, and decreed by 
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the court that the said défendant, Artemus M. Clarke, be, and he is liereby, 
permltted to redsem sald premises from said sale by paying to the complaiuant 
herelii,; North-jvestern Mutual Life Insurance Company, the amount found due 
it, in said decree, wlth interest, and ail the costs of said suit, and by paying 
to the said Merchants' National Bank twelve per cent, interest upon the 
apaount of its bid, from the date of said sale to the time of such payment. and 
that, upon redeeming said premises as aforesaid, the said Artemus M. Clarke 
take the same subject to the several liens of the several parties to this suit. 
except the complainant, and that, unless the said Artemus M. Clarke redeem 
said premises as aforesaid within flve days from this date, then that said sale 
be and stand, ratifled, conlirmed, and made absolute, and that a deed to the 
premises so sold be made in the usual form, and delivered to said purcbaser. 
according to the course and practiee of this court, and the laws of the state of 
Nebraska in such case made and provjded." From this decree Artemus M. 
Clarke, the petitioner, appealed to this court. The assignments of error are 
that the court erred in not decreeing that the appcllant was entitled— "First, 
to redeem the premises from the, sale by payjng to the Merchants' National 
Bank, the purchaser, the amount of its bid, with twelve per cent, interest thereon 
frpm the date of the sale to the date of rédemption; and, second, upon making 
such payment, that the appellant talie the same title to said premises that the 
Merchants' Natipnal Bank would hâve taken if rédemption had not been made, 
and the premises had been conveyed to the bank as purchaser at the f ore- 
closure sale." 

James H. Mcintosh, for appellant. 

George E. Prichett, for appellee Merchants' Kat. Bank. 

Before CALDWELL, SANBOEN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge (after stating the facts as above). If 
the appellant desired to redeem the premises in question, he should 
hâve paid the purehaser (who was not the plaintiiî in the action) at 
the foreclosure sale, or into court before the confirmation of the sale, 
the amount of its bid, with 12 per cent, interest thereon from the daite 
of the sale to the date of rédemption. Code Oiv. Proc. Neb. § 497a 
(Comp. St. p. 595); Swearingen v. Roberts, 12 Keb. 333, 11 N. W. 325. 
Instead of doing this, the appellant, without redeeming, or paying 
any sum to effect a rédemption, or becoming bound to do so, flled a 
flshing pétition, by which he sought to flnd ont, before he made the 
rédemption or parted with any money or incurred any liability, what 
rights he would acquipe by making it. It seems highly probable 
that, unléss he has the assurance in advance that his construction of 
the statnte will prevail, he will not redeem. It is not the business 
of courts to anticipate controyersies or try moot cases. The appel- 
lant had no right to delay the confirmation of the sale and the rédemp- 
tion, and keep the purchaser out of its title to the premises, or the 
môney it paid for thém, until it should be determined what he would 
get if he made the rédemption, and whether it would be profitable 
to make it. The case is not one for a bill of interpleader; and the 
petitioner is not a trustée, and sustains no trust relation that entitles 
him to ask the advice and direction of a court of equity as to what he 
ehall do in the premises. The lower court should hâve dlsmissed his 
pétition. But it took jurisdiction of the same, and in so doing erred 
in flxing the amount which the appellant was required to pay to efifect 
thé rédemption, by not following the rule prescribed by the suprem(> 
court of the state of Nebraska in Swearingen v. Roberts, supra, and 
in undertaking to détermine the effect of the rédemption upon the 
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rights of the mortgagees and lienliolders, whose mortgages and liens 
were prior in point of time to the acquisition by the appellant of thé 
mortgagors' equity of rédemption in the premises. We décide noth- 
ing more than that, in determining the amount necessary to effect 
rédemption, the rule prescribed by the Nebraska statute, as construed 
by the suprême court of that state, should be followed, and that the 
effect of the rédemption, and the rights aequired by making it, must 
be left to be determined when a case shall properly arise presenting 
those questions. As the appellant may hâve been misled by the 
action of the lower court in the premises, the order of this court will 
be that the decree of the circuit court be reversed, and the cause re- 
manded, with directions to that court to enter an order immediately 
upon the receipt of the mandate of this court giving the appellant the 
right to redeem, as he may be advised, within 10 days aftcr the entry 
of such order. Ordered accordingly. 



EUTLEDGE v. WALDO et al. 

(Circuit Court, S. D. New Yorlc. May 12, 1899.) 

Matters dp Dbfeksb to Rbvivoh— Bouden of Proop. 

In défense to a lûll of revivor to carry Into efCeet a decree in a suit 
whicli bas abated by the death of the original complainant, the défend- 
ants may show that the decree was rendered without jurisdiction over 
their persons, but the burden rests on them, in such case, to prove that 
the attorneys who appeared for and assumed to represent them in the 
case acted without authority. 

In Equity. 

K. H. Worthington, for complainant. 
Preble Tucker, for défendants. 

WAIIAOE, Circuit Judge. This is a bill of revivor to carry into 
effect a decree against the défendants in a suit which has abated by 
the death of the original complainant. While it is no doubt true that 
generally the sole questions before the court in such a bill are the 
competepcy of the parties and the correctness of the frame of the bill 
to revive, I hâve no doubt that the défense introduced to the présent 
bill, that the original decree was obtained without jurisdiction of the 
persons of the défendants, is good if established by the proofs, be- 
cause, in that event, the original decree would be void, and no subsé- 
quent proceedings could be founded upon it. I am of opinion that 
the défense is not established by the proofs. The burden of proof 
is upon thèse défendants to establish that the appearance in their 
behalf by the attorneys who assumed to represent them in the original 
action was unauthor-ized. Hill v. Mendenhall, 21 Wall. 454; Osb»m 
V. Président, etc., î) Wheat. 738. Thèse attorneys were the law flrm 
of Tucker, Hardy & Wainwright. The défendant Mrs. Tucker was 
the wife of one of them, and the défendant Miss Waldo was the sister 
of Mrs. Tucker. Tliese attorneys had represented the défendants in 
other litigations of the same character, pending about the same time, 
when they appeared for them in the original action. It cannot for 
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a momjept be believed that Mr. Hî^rdy would hâve t^eiji, cljarge of the 
action, and the steps in it he did, without the instructions of Mr. 
Tucker; nor can it readily be believed that Mr. Tucker would hâve 
given thèse; instructions unless he had understood himsèlf to be au- 
thorized to do so, as otherwise he would hâve been deliberately lend- 
iag himseif to a déception calculated to jeopardizé the rights of the 
complainant. The lapse of time since the occurrences afiford a charita- 
ble explanation of Mr. Tucker's présent testimony, as well as that 
of Miss Waldo, and suggests that they hâve forgotten the f acts rather 
than intentionally misstated them. The relations between Mr. Tucker 
and the défendants render it extremely improbable that they were not 
informed: of the commencement of the action, or that Mr. Tucker's 
intervention in their behalf was without their sanction. The case 
is one where eonduct is of far more probative force than assever-ations 
or déniais by witnesses. 

A. decree is ordered for the complainant, with costs. 



DIMIOK et al. V. SHAW. 

(Circuit Court of Appeals, Eigbth Circuit. April 17, 1899.) 

No. 1,136: 

1. EQUtTY JOKISDICTION— ENJOmiNG CONTlNÙING TbBSPASS. 

A Court of equity lias jurisdietion of a suit to en.1oin a trespassèr from 
worldng a mine upon, and removing minerai from, labd the tltle to wliich 
bas been Jlnally adjudicated in complainaût's favor. 

2. Appbal— Rkview of Intebt-ocutory Ordbr Ghanting Injukctions. 

A circuit court of appeals will not disturb an interlocutory order grant- 
Ing an injunction where the questions oflaw or fact tp be ultimately de- 
termined are difflcult, and injury to tjie rnovlng party wlU be immédiate, 
certain, and great If the relief is denied, while the loss of the oppôsing 
party, wpi be comparatlvely small if it Is graflted. ; 

Appés(l frôrti the Circuit Court ôf the tjnited States for the District 
of Colorado. 

This Is £tn appeal from an interlocutory, order granting a temporary Injunc- 
tion restralnlni ^ppellants trom In any manner working the property kno-Wn 
as the 'flndëpèndeirt MMè,"'' and from eitra<*tlng' or removing otes therefrom, 
or removlnè'br selling any oresj until the, final détermination of : lije cause. 
The biU charge?; that the appellee is the pwner of a cert?i.in lar^e tr.act knp;w'n 
as the "Baca Çrrant No. Four," his title thëretp having lately been deter'mlhed 
by the suprême court of the United States in the cause of Shaw a^. Kellogg, 170 
.ïr. S. 312, 18 Sitp. Ct. 632; that défendants, while said catlsë was pending m 
the Suprême (ïourt, went into possession of the lands- in controversy under 
verbal permission qf iippellee's manager for tbe purpose of prospecting only, 
(untll the final detei^mlnation of the cause then pending ip the suprême court; 
that after the final détermination of tfaat cause, and tbe décision of the Court 
that appellee waé the ownèr of the tract, âppellants were nbtlfled to qtllt the 
pretnises, but refUsed, and sinte then hâve eommencedmining opérations on a 
large scale lù excessof the, permission gr^nted to then^ to prospect, and cour 
tinue their; mlning: opérations and trespasSes; that they Bjre Insolvent, and, 
unless enjolned by a court' of equity, wlll commit an Irréparable injury to 
appellee's property. Appellants flled an anSWér setting up, among other 
thlngs, the same défenseS^which had been eipressly adjudicated by the suprême 
court in the case of Shaw "v. Kellogg, supra, and also that appellants' managei.' 
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had verbàlly given them permission to prospect on the lands for minerais, and, 
in case of a final décision in favor of tlie appellee in tbat case, to malfe some 
fair and just arrangement with tliem; tliat they had discovered a valuable 
gold vein on the property, and, with the linowledge and consent of appellee, 
had, ex;peiided large sums of money in deve^Qping the mine which is linown as 
the "Independent Mine," but tlaat jww: appellee' refuses to give them any lease, 
or make any fair arrangement with them. A gênerai replication was flled, 
and upon a hearing a temporary ipjunction granted. 

Cliarles D. Hayt, Thomas Macoa, and Jdhn R. Smith, for apiîel- 
lants. 

Joël P. Yaile (Edward 0. Wolcott and Elroy N. Clarkj on the brief); 
for apx^ellee. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge. The answer challenging the ap- 
pellee's title, and eetting up an adverse superior title, is merely an 
effort to retry the question settled by the judgment of tlie suprême 
court in the casé of Shaw v. Kellogg, eupra. It requires no citation 
of authorities to sustain the proposition of appellee's counsel that a 
person going upon property by permission of a patty while a suit 
in relation to the title of that property is pending cannot, after that 
suit has been determîned in favor of his licensor, litigate the title 
over again on the same lines. The only question raised by appel- 
lants which it is necessary to notice on this appeal is that appellee 
has a complète and adéquate remedy at law, and that by this proceed- 
ing appellants are deprived of their constitutional right to a trial 
by jury. This précise question, on facts identical in légal eiîect 
with the facts of this case, has been three times decided by this court. 
In Preteca V. Land Grant Co., 4 U. S. App 326, 1 G. C. A. 607, and 
30 Fed. 674, this court held that a court of equity had jurisdiction 
of a cause in which the averments in the bill were substantially the 
same as the averments of the bill in this case. In that case we said : 

"A court of equity may talve cognizance of a controvsrsy to prevent a mul- 
tiplicity of suits, although the exercise of such jurisdiction may call for the 
adjudication upon purely lejîal rights, and confer purely légal relief; and so a 
court has jurisdiction to restrain waste and trespass to land vvhere the facts 
are of such a nature that the law cannot afiford adéquate relief. 1 Pom. Eq. 
Jur. i§ 243, 245, 2.52. 271, 274, and cases there citcd. The bill avers that the 
complainant's title has been flnally adjudicated in Its favor by a court of compé- 
tent jurisdiction in suits brought against persons in lilîe Situations with the 
défendants. ïhe averments ol^ the bill make the case one of équitable cog- 
nizance. Against irresponsible parties taking minerai out of the land and 
removing the same, and cutting and removing timber, actions of ejectment 
would hâve been wholly inadéquate for the protection of the complainant's 
rights. It may be true that the complainant had a remedy at law, but 'It is 
not enough that there is a remedy at law; it must be plain and adéquate, or, 
in other words, as practical and efficient to the ends of justice and its prompt 
administration as the remedy in equity.' Boyce v. Grundv, 3 Pet. 215; Oel- 
richs V. Spain, 15 Wall. 211, 228." 

In Coal Co. v. McCaleb, 32 U. S. App. 330, 15 C. C. A. 270, and 68 
Fed. 86, the court below had refused to grant an injunction against 
trespassers who had entered upon complainant's lands, and were min- 
ing and shipping coal, but this court reversed that decree, and held 
that equity had jurisdiction, and that complainant was entitled to an 
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iujunction. Judge Thayer, who delivered the opinion of tlie court 
in that case, said: 

"It Is now Tcell settled by many adjudications, beginnîng with the case of 
Mltdiell V. Dors, 6 Ves. 147, that an Injunction may be granted to restiain a 
trespasser from entering into a mine and removing the minerais therefrom. 
Trespasses of that klnd, as well as those whlch conslst In cuttlng down and 
removing tlmber, or In removing biiildings or other Improvements of a per- 
manent character standing upon lands, are readlly enjoiiied, because, as has 
sometlmes been said, such acts tend tp destroy the estate, and to occasion ir- 
réparable loss and damage. Courthope v. Mapplesden, 10 Ves. 2Ô0; ScuUy v. 
Rose, 61 Md. 408; Erhardt v. Boaro, 113 U. S. 537, 5 Sup. Ct. 565; Jérôme v. 
Ross, 7 Johns. Oh. 816; Hammond v. Winchester, 82 Ala. 470, 2 South. 892; 
Snyder v. Hopkins, 31 Kan. 557, 3 Pac. 367; Iron Co. v. Reymert, 45 N. Y. 
703; 2 Beaeh, Inj. (1895) § 1155; Hlgh, Inj. (Ist Ed.) i 4C9." 

In Emigration Co. v. Gallegos, 61 U. S. App. 13, 32 C. C. A. 470, 
and 89 Fed. 769, this court lield that a continuing trespass by a 
large number of persons, and cppstant and wroijgful diversion of 
water tlirougli lands, which is continually depreciating their value, 
will give a court of equity Jurisdiction, even without showing the 
iusolven<>y of the défendants. In that case Judge Sanborn, speak- 
ing for the court, said: 

"A continuing trespass upon real estate, or upon an Interest therein, to the 
serious damage of the complalnant, warrants an injunction to restrain it. A 
suit In equity Is generally the only adéquate remedy for trespasses continually 
rèpëated, because constantly recurring actions for damages would be more vex- 
ations and expensive than effective, .2 Beach, Inj. §§ 1129, 1146; Tallmau v. 
Rallroad Co., 121 N. Y. 119, 123, 23 N. E. 1134; Uline v. Railroad Co., 101 N. 
Y. 98, 122, 4 N. E. 536; Galwày v. Rallroad Co., 128 N. Y. 132, 145, 28 N. E. 
479; Evans V.Ross (Cal.) 8 Pac. 88." 

In addition to what lias been said, it is now the settled rule of this 
court and the other circuit courte of appeal which hâve had occasion 
to pass upon the subject that on appeals from interlocutory orders 
granting an injunction whenever the questions of law or facts to be 
ultimately determined in a suit ar,e grave and diflScult, and injury 
to the moving party will be immédiate, certain, and great if it is 
denied, while the loss or inconvenience to the opposing party will 
be comparatively small if it is granted, and is protected by a good 
bond, the appellate courts will not disturb the order of the court 
below. City of Newton v. Levis, 49 U. S. App. 266, 25 C. C. A. 161, 
and 79 Fed. 715; Allieon t. Corson, 60 U. S. App. 387, 32 C. C. A. 12, 
and 88 Fed. 581; Dooley v. Hadden, 38 U. S. App. 651, 20 C. C. 
A. 494, and 74 Fed. 429; Jensen v. Norton, 29 U. S. App. 121, 12 
C. C. A. 608, and 64 Fed. 662. 

Other questions hâve been presented by counsel in their argument, 
but, as this appeal is merely from an interlocutory order, they 
should not be determined until thè proofs are ail in. Upon the show- 
ing made by the appellee he was entitled to the injunction, and the 
order granting it is aflrmed. 
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HUGULEY MFG. CO. et al. t. GALETON CX)TT0N MILLS et al. 

(Circuit Court o£ Appeals, Fifth Circuit. May 16, 1899.) 

No. 798. 

1. MoBTaAGES— Reversai op Dbcbek of Forbclosure— Rtghts of Mortgageb 

IN Possession as Purchaser. 

A mortgagee having a valid mortgage which Is f oreclosed in a court 
of compétent jurisdiction, and who becomes the purchaser under the de- 
cree, and is given possession of the property, cannot be trented as a tres- 
I)asser wrongfully in possession on a subséquent reversai ôf the decreé, 
but is entitled on an aecounting to the beneflt of the équitable rules gov- 
erning mortgagees m possession, and to hare the rental value of the prop- 
erty during bis possession applied on a deficiency remaining due him after 
its resale. 

2. Same — Eppect of Btate Statute. 

The right and obligation of a mortgagee in possession to apply rents 
and profits upon the mortgage debt is a doctrine of equity, and is not af- 
fected by a state statute providing that a mortgage is only security for 
a debt, and passes no title, as mortgages were always so regarded by 
courts of equity. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Georgia. 

W. R. Hammond and John M. Chilton, for appellant. 
B. F. Abbott and P. H. Brewster, for appellee. 

Before PAEDEE, McCORMICK, and SHELBY, Circuit Judgea. 

SHELBY, Circuit Judge. On January 1, 1884, the Alabama & 
Georgia Manufacturing Company executed a mortgage or deed of 
trust to J. J. Robinson and two others to secure |65,000 of bonds is- 
sued by it that day. Subsequently the property embraced in the 
mortgage was sold under a decree of a state court subject to the 
mortgage. Under this sale the Huguley Manufacturing Company 
became the purchaser and owner of the property, subject to the in- 
cumbrance of the mortgage for |65,000. It was placed in possession 
of the property. A bill was flled in the circuit court of the United 
Htates for the Xorthern district of Georgia to foreclose the mortgage, 
a decree of foreclosure rendered, and on appeal to this court the de- 
cree was reversed. 13, U. S. App. .3.59, 6 G. C. A. 79, and 56 Fed. 
600. The decree of foreclosure being vacated by reversai, the circuit 
court granted a pétition on the part of the Huguley Manufacturing 
Company to restore it to the possession of the property, upon con- 
dition, however, that it pay into court |10,000, which had been paid 
by the purchasers under the now vacated foreclosure sale. This con- 
dition the Huguley Manufacturing Company did not comply with, 
but resisted. It took another appeal to this court, and the decree 
of the circuit court was affirmed. 30 U. S. App. 683, 19 C. C. A. 
152, and 72 Fed. 708. 

At the first foreclosure sale the property was purchased for the 
bondholders, who organized a corporation under the uame of the Gale- 
ton Cotton Mills. This corporation was placed in possession of the 
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pioperty under tlie first deçree of foreclosure, and held tlie same pend- 
ing the appéàïj'and aftèr ÏM reversai of tne dfecree/ aiid upon- the 
second foreelosure became purçh^sers againj and li^a^e remained con- 
tinuously in possession, operating the mills on tbe property. The 
Galeton Cotton Mills were in possession of the property under the 
first décret pf foreqlosnre for a period of, three,yep,rs ajjd ,eight months. 
The réal controversy in the présent litigation is aboùt xh,e rents of 
the property during this period. Thé net rents hâve been ascer- 
tailied tô bé ?28j334. i At'^the lastfOreclosure sale a balance was 
lèftdue, after applyibg the ne,t(PïîrçIiâse nipney tO the mdrtgage debt, 
oî $33,414.21. Tbe Huguley manufacturing Company contends that 
the possession of the purchasiera atf, the foreclosure sale, the decree 
aftërwards being revérsedj wâs iliegaî ànd' Wrongful, and that in stat- 
ing the account of référence the eompany was not to be treated as a 
mortgagee in possession, but that a strictèr rulë ehould be applied on 
the àcëounting^apd that the, rents, are thfe property of the Huguley 
Manufacturing Company, and shoùld be paid to it. The Galeton 
Mills, on the contrary, contends that its possession was not tortious, 
but légal, that it should be treated and charged only on the account- 
ing as a mortgagee in possession, ancj tj^at the net rents should not 
be^^aid to the Huguley MaHufacturing' Company, but should be ap- 
plied to the payment of the amount left unpaid on the mortgage. 
Thèse are the only substantial questions in thé case. The material 
assiguments of error relate either to the statement of the account be- 
fore the master, or the appliçatioa of the^ rents to the payment of the 
mortgage debt. We are relieved from stating thèse questions and 
thç facts relating to them more minutely by the opinion of the learned 
juid^e who rendered the decrees àppefafled from in the circuit court. 
89 Fed. 218-231. 

1. The possession Of the purchasers at the first foreclosure sale 
was not wrongfûl in the sensé that such possession made them tres- 
passers. The decree was rendered by a: court having jurisdiction of 
the case. The mortgage foreclosed was yalid, The decree was 
binding, and not subject to collatéral attack. It was valid and ef- 
fectuai to place the purchasers in possession, and to protect them 
in possession till it was reversed. 2 Jones, Mortg. (5th Ed.) g§ 1587, 
1588. It was reversed by this court, and the circuit court then grant- 
ed a,n order of restitution, but upon condition that the Huguley Manu- 
facturing Company would pay into court the sum of |10,000, which 
had been paid by the purchasers at the date of their purchase. This 
courtj on appeal, afiirmed this Condition. The Huguley Manufactur- 
ing Company did not pay the |10,000, and so were not entitled to 
thé possession by the tertns of the order made by the circuit court 
and afflrmed by this court. IVom its inception the possession in 
question was sanetioned by à decree of the court having jurisdiction 
of the parties and the property. The reversai of the decree does not 
mâke the purchasers under it trespassere. The purchasers in this 
case, on the facts stated, are entitled to the benefit of the équitable 
rules governing mortgagees in possession, and the account should be 
stated and the rents applied by such rules. Dutchér v. Hobby, 80 
Ga. 198, 12 S. E. 356; Brobst v. Brock, 10 Wall. 519; Lane v. Holmes, 
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55 Minn. 379, 57 N. W. 132; Townshend t. Thomson, 139 N. Y. 152, 
34 N. E. 891. 

2. Under the English law, which has been substantially adopted iu 
many of the states, a mortgage on real estate is of dual nature. In 
a court of law the mortgagee is regarded as the owner. He poseesses 
the légal title, and can recover the estate in ejectment. In a court 
of equity the mortgage is deemed only a security for the debt de- 
scribed in it. Welsh v. Phillips, 54 Ala. 309; 3 Pom. Eq. Jur. § 
1184; 1 Jones, Mortg. (4th Ed.) § 11. In Georgia, as in several of 
the states, the English view does not prevail. The légal title does 
not pass to the mortgagee. The mortgage, both at law and in equity, 
is always deemed a mère security for debt. This was settled in 
Georgia many years ago by judicial décision. Davis v. Andersen, 
1 Ga. 176; Vason v. Bail, 56 Ga. 269. It is now conârmed by stat- 
ute. "A mortgage in this state is only security for a debt, and 
passes no title." Civ. Code Ga. § 2723. In the argument of this 
case it was urged with much eamestness that thèse décisions and the 
statute are controlling in this case, and that their proper application 
to the case will give to the appellant the rents and profits of the prop- 
erty. It must be conceded as establiehed by authority, as a gênerai 
principle, that a mortgagee in possession, whether in person, by 
trustée, or receiver, is in equity accountable for the rents and profits, 
"and must apply them to the réduction of the mortgage debt." 2 
Jones, Mortg. {5th Ed.) § 1114. This is a matter exclusively of equity 
jurisdiction, and is for the benefit of the mortgagor. By such ap- 
plication of the rents his debt is paid or reduced so as to lessen the 
burden of rédemption. It is also nothing more than is due to the 
mortgagee. He is entitled to be paid. In cases where the corpus 
of the property is not sufiicient to pay the debt, and where the mort- 
gagor is ineolvent, the mortgagee has no other means of obtaining 
full payment except to secure the rents. As between an insolvent 
mortgagor and thé mortgagee who has coUected rents, the property 
morfgaged being insufflcient to pay the debt, the rents must be ap- 
plied to extinguish the debt. The mortgagee would not, in equity, 
be permitted to retain the rents, and not apply them to the debt. In 
no jurisdiction would he be required to pay the rents to the mort- 
gagor, his debtor, and leave the debt unpaid. As the mortgagor. 
under such circumstances, could not prevent the rents being applied 
to the payment of his debt, he cannot, by selling his equity of ré- 
demption to another, invest him with a right he did not hâve himself. 
The purchaser of the mortgagor's right of rédemption can bave no 
greater rights than the mortgagor. In cases like this the équitable 
right of the mortgagee tp apply the rents to the payment of his claim 
seems undisputed by the gênerai . practice and principlee of equity 
jurisprudence. This, we understand, if not conceded by the appel- 
lant, is not denied, but the contention is that thèse principles are 
not applicable to a mortgage controlled by the laws of Georgia. Is 
there anything in the Georgia law in conflict with thèse principles? 
Does the statute which makes a mortgage only a security for debt, 
intend to make it any less a security, in equity, than other mortgages 
on real estante ? Under the English rule, a mortgage on real estate 
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■ïs In ëquity àlways regarded as a merè security for debt. It is only 
at law that the mortgagee is regarded as the owner of the légal title. 
The Georgia statute changes the'effeGÏ, in this regard, of a mortgage 
at law, but it is anly a législative récognition of the équitable rule, 
which TÎews a mortgage as merely, a seeurity for debt. It is held in 
Hart t. Eespess, 89 Ga. 87, 14 B. Ei 910, as stated in the syllabus: 

"Wiile tiie mortgagee has no légal tltlé to the rents and profits, he has an 
eqttJtable elaJm upon the saine lu so far as they may be needed to discharge 
so niTich of the mortgage debt as cannot be realized ont of the corpus of the 
progerty, the facts of the case indicating that the debtors are iusolvent, and 
the creditors likely to sustain loss." 

The decree of tbe circuit court is affirmed. 



INTÈESTATE COMMERCE COMMISSION y. CHICAGO, B. & Q. R. CD. 

et al. 

(Circuit Court, N. D. Illinois, N. D. May 9, 1899.) 

No. 25,101. 

1. CARRIEns— iNTEEëTATE COMMERCE COMMISSION— SuiT TO EnJOIN UnREASON- 

ABLE Charges. 

A pétition by the Interstate commerce commission for an order of a féd- 
éral court enjoining a carrier froin making certain charges, which the com- 
mission has declared to be unreâsonable and nnjust, is authorized by the 
Interstate commerce act, and is not subject to objection as an attempt to 
flx maximum rates; the question of the reasonableness of the charges com- 
plained of being one which the court is required to détermine in such pro- 
çeeding. . 

2. Same. 

. The flndings of the Interstate commerce commission on which it bases 

'an order requiring carriers to cease and desist from making certain charges 

à» unreâsonable and nnjust, which are made prima facie évidence of the 

V tacts tberein stated on the hearîng of a pétition by the commission asidng 

a court to enjoin obédience to such order, will not, in view of the terms of 

the statute aud its remédiai charàcter, be given a narrow construction on 

■ thé liéaring of a detourrer to the pétition on the ground that such flndings 

do lïot sUstain the order made. 

3. Same— Procédure— Hearing De Novo. 

The court will not be llmited on the hearing to a review of the évidence 
before the Interstate commerce commission, and a hearing de novo on the 
mérita should be granted where the flndings and pétition of the commiSéion 
are wlthln the letter of the act. 
'.■■,.'■■;! ,1^ ' , ' 

On DeiHiurrer to Pétition. 

S. H. Bethôa, U. S. Dist. Atty., for plaintifP. 
Bobert Dunlop, for défendant Atchison, T. & S. F. R. Ce. 
Robert Mather, for défendant Chicago, R. I. & P. R. Co. 
Sidney F. Andrews, for defendanit Illinois Cent. R. Co. 
William Brown, for défendant Chicago & A. R. Co. 
G. S. Bennett, for défendant Wabasb R. Co. 
C. M. Dawes, for défendant Chicago, ^B. & Q. R. Col' 
Charles B. Keeler, for défendant Chicago, M. & St. P. R. Oo. 
Lloyd W. Barrows, for défendant Chicago & N. W. R. Co. 
■ Frank B. Kellogg, for défendant Chicago G. W. R. Co. 
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KOHLSAAT, District Judge. This cause cornes on to be heard 
upon dèinurrer of the défendante to the pétition flled herein by the 
intérstate commerce ' commission seeking an order of thiS court en- 
jOining tlie défendants to cease and desîst from making certain char- 
ges which the said commission had declared to be unreasonable and 
unjûst. ' 

It is contended on the part of défendants that the pétition attempts, 
by indirection, tp âx a maximum rate of transportation, and is there- 
fore obnoxious to the rule of law laid down in Interstate Commerce 
Commission v. Cincinnati, X. O. & T. P. E. Co., 167 TT. S. 479, 17 Sup. 
et. 896, wherein, conceding that sueh power might haye been con- 
ferred, the court held that the commission was not vested by the 
statute with authority to tix rates, either maximum or minimum. 
The statute does, however, in express terms, empower the commis- 
sion to exécute and enforce the provisions of the act, by notifying 
the transgresser thereof to cease and desist from spécifie violations, 
and to invoke the aid of the fédéral courts in compelling obédience 
to such notice or order. It is not an anomaly in law that the com- 
mission should hâve the right to déclare any given rate unreasonable 
and unjust, while it may at the same time be without jurisdiction 
to flx a rate. The language of section 15 of the act (24 Stat. 384) in- 
vesting the commission with authority to notify the défendants to 
cease and desist from the violation of any given provision of the act 
may faifly be applied to the clause in section 1 reading, "and every 
unjust and unreasonable charge for such sem'ice, is prohibited and 
declared to be unlawful," without in any way conflicting with the 
rule of law laid down in Inter-state Commerce Commission v. Cin- 
cinnati, IST. O. & T. P. E. Co. 

The défendants further contend that the décision of the court of 
appeals in the case of Walker v. Keenan, 19 C. C. A. 668, 73 Fed. 755, 
is conclusive in this case. The court in that case expressly said that 
the unreasonablenese of the charge was not suggested. Hère it is 
the question at issue. Ëven if it were raised in that case, however, 
the facts before that court are not available for the purpose of this 
motion. 

The défendants further insist that the finding of facts by the 
commission do not support its notice or order. The act provides 
that the flndings of the commission shall be prima facie évidence 
of the matters therein stated, and that this court shall proceed to 
hear the matter without formai pleadings and proceedings applicable 
to ordinary suits in equity; so that, certainly for the purposee of a 
demurrer, no narrow construction should be applied by the court 
in such a case. The commission does flnd, among other facts, that 
the flat rate to Chicago includes compensation for a portion of said 
two-dollar charge, that the two-dollar charge is made in part for 
services which should be included in the ilat Chicago rate, that the 
flat Chicago rate is a reasonable charge for ail the services which 
should.be included in the transportation of freight to Chicago, and 
that the two-dollar charge is unreasonable and unjust. Any one of 
th^e is sufficient to sustain the pétition herein, as against this demur- 
rer. 

94 F.— 18 
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Whiletbe ûndings of the commission contained in its report, which 
i» made a part of the pétition kerein, maj not appeal to tliç judg- 
ment of tbe court upon the merits as disclosed by the report, and 
while the appç^ri^Dt beneât to resuit from the enforcement of the 
order of the commission would seem to be almost unappreciable, yet, 
in View of the remédiai character of the act, the provision thereof 
that no pétition i^hall be disjnissed because of absence of direct 
damage to complajnants, and the further fact that this proceeding 
is within the letter of jQie act, ï am of the opinion t"hat the pétition 
is suflBcient to give this, court jurisdiction in the premises f or a triaJ 
de no vo upon the merits. The demurrer is overruled. 



MEARS V. LOOKHART. 

(Olrcnlt Court of Appeals, Eighth Circuit April 10, 1S99.1 

,,,,,." No., 1,131. , ' ' 

1 Appkàï,s Dr Equitt— tRecohd— Failure «o File Proofs. 

Tbe évidence taken Jn an equlty cause In a fédéral court must be made a 

part of the record and certlfled on appeal, btherwise It will be disregarded; 

and, unless the recoi'd contalns some évidence to Biwtaln the findlng, the 

deërise wlll be reversed. 
t. Eqwitt PaiiOTiCB— Manné» OF Takins PSOOFS. 

Testlmony can only be token orally before the court on the hearlng of 

an equlty cause "upon 4ue notice glven, a? prescrlbed by prevlous order," 

In afpordance wlth equlty rule 67. It cànnot be so taken on an ei parte 

ord'er. ■■ ' , , /' 

Appeal from the Circuit Court of the United Statçs for the Dis- 
trict ol North Dakota. i 

E. kshley Mears (W. H. Standish, on brief), for appellant- 
John ^. Greene (John P. Cowan, on brief), for appellee. 
Bef pre ÇAIiDWEIJJ, SA-NBOEiT, àJdd THÂYER, Gîïcuit Judges. 

CALDWÉLLi, arcuit Judge. Appeïlee flled his biîî to remove a 
clou4 fronireal estatç, chargingithat ^ppellant claimed some inter- 
est oïiiCState in it adyprsp tp appelléé, An answer ^as âled, which, 
althoiigh very loosely 4rawni and çontaining a gréât deal Of irrele- 
vant in^tter, set up som^ kind of an équitable title to the land in 
controversy.. Exceptio|i^,wepe ftlëd^ tothe answer, which failed to 
allège a^ fui]y as is r^uired,i>y: thé rplèe of pleading ^revàiling in 
the.federâl fiourts in eq^i^y whàt clainii he had; nor did he file the 
Çividence of j his, daim, or copies çjf tjieiai, as exhibits to tiie answer. 
^e exçieptibûs were lîp^t l?^o^ght, tOi.a hearing. Appeïlee filed a 
replication to the answer. On Ueç^ber 6, 1897, counsel for ap- 
peïlee entçr^d an order op thé rulé.book setting the cause for hear- 
ing on becépilber 14th. $fo notice, btlier than the ehtry of this order 
in the rule bopk, was giyen to the appellant, which was «for, final 
hearing upon the bill, answer, and testimony, to be at that tiine 
taken orally bef ore the court." Oh that day there was a hearing, 
and a decree in fàvor 6i tiie appeïlee. The decree recites; 
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"This cause came on for hearing at this time before tKe court, pursuant to 
tlie order settlrig thè same down for hearing, plaintilï appearing by John F. 
Cowan, Esq., his attorney, and nb appearance being made on bebalf of dé- 
fendants; and after hearilig évidence and proofs adduced on behalf of plaintilï, 
and arguments of eounsel, It Is brdered • • *." 

The record fails to show any of the évidence, except the contract 
or agreement under which appellant claims his équitable interest in 
the land, and wïiich, in connection with the answer, show that he 
has an équitable interest therein; but there is nothing whatever in 
the record showing upon what évidence the court below rendered a 
decree in favor of the appellee. On appeal from a decree in equity 
the record must show some évidence to sustain the findings, other- 
wise the decree will be revereed. In the case at bar the record 
shows that appellant has an equity in the lands, and there is no évi- 
dence whatever showing that appellee has a better title, or any title 
which should prevail in a court of equity over that of the appellant 
under his contract. 

The record shows that there was oral testiràony introduced, pre- 
sumably in pursuance of the order taken on December 6th, but there 
is no warrant of law for oral testimony to be taken at the hearing of 
a cause in equity on an ex parte order made by eounsel. Section 862, 
Kev. St. U. S., provides that: 

"The mode of proof in causes of equity and of admiralty and maritime ju- 
risdiction shall be accordlng to ruies now or hereafter prescribed by the su- 
prême court except as herein specially provided." 

The suprême court, in pursuance of this statute, has adopted rules 
for the taking of testimony. The sixty-seventh equity rule provides 
the manner in which testimony may be taken. That rule does not 
permit testimony to be taken orally at the final hearing, except "upon 
due notice given as prescribed by previous order." When oral testi- 
mony is preeented, it must be taken down and made part of the record, 
and upon appeal certified to this court; otherwise, it must be disre- 
garded. Blease v. Garlington, 92 U. S. 1. In the case cited the 
whole subject is considered, and the proper practice settled. There 
being no évidence in the record to sustain the decree, it must be re- 
versed, and the cause remanded, with leave to the parties to amend 
their pleadings as they may be advised, and to take proofs. Ordered 
accordingly. 



CENTRAL TRUST CO. OP NEW YORK v. CHATTANOOGA, R. & 0. E. CO. 

et al. 

OWEN et al. v. JONES. 

(Circuit Court of Appeals, fitth Circuit. May 16, 1899.) 

No. 784. 

1. RaIXKOADS— MORTOAGE ON FuTUIlE ■ ACQTJIRED PrOPERTT— GENEBAL LAWS. 

There being In force a gênerai law for the incorporation of railroads 
which authorizes the mortgage of futurcTacquired property, the fact that 
the original or amended charter of a railroad company does not authorize 
a morigage of after-àcqulred property will not aflect the right to exécute 
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, . sucli mortgage, as power lu that. respect Is glven under tbe gênerai law, 
and the lien of such a mortgage :wlll take precedeuçë of tHé liens of sub- 
séquent judgments on such after-acqulred property. 
9. 8amb-wIscome aftbr Depault in : MoaTSAOB— Local IiAwb and Dkoisions. 
Nelther the local laws of Georgia nor the décisions of the suprême court 
of that state Umlt the securlty of a mortgagee to the corpus, to the exclu 
slon of the income after default. ' 

3. Same— Rbntb. and Profits — Rboeitibk. 

That ^^ortgage does not expressly Include the Income on the property 
çiortgaged la not material, as the mortgagee can only be interested in the 
income on default, on which event, if the maker Is insolvent and the se- 
curlty Inadéquate, he Is ëntitled to the appointment of a recel ver to pré- 
serve; not only the corpus, but the rents and profits, for the satisfaction of 
thei debt. 

4. Same^Insolvency— Inadbquact of Skcuritt— Receivek. 

Where a rallroad corporation is unable to pay Its currently accruihg in- 
terest, it is actually, as well as technically, Insolvent, and its property 
inadéquate securlty for its mortgage debt, and It may be put In the hands 
of a receiv^. 

5. Same — Mortgagbs— Rbceivers. 

Under a lailroad mortgage which expressly authorized a mortgagor to 
reCeivé: the Ihcome untll default Kad been made for three montlis, where- 
upon-the trustée coùld take possession of the road and opérate the prop- 
erty until sale, or apply for a receiver, upon electing to ask fpp appoint- 
ment of a receiver the right to the rents and profits inured to the mort- 
gagee, subjeet to such terms as the court might Impose, at the date of entry 
by the receiver. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Georgia. 

L. A. Dean and G. P. Qoree, for appellants. 
Alex. C. King, for appellee. 

Before PAÏtDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMlCK, Circuit Judge. The Chattanooga, Rome & Colum- 
bus Railroad Company, by a différent pâme, was chartered by an act 
of the législature of the state of Georgia approved August 30, 1881. 
The cotnpany was given power to issue bonds in such amount as it 
desired, and to mci'tgage ail of its railroad, right of way, rolliug 
stock, and franchise for the purpose of Securing its bonds. Laws 
Ga. 1880-81, p. 246, § 13. By an amendment approved December 
22, 1886, it was provided that the company should hâve power and 
authority to issue income bonds, and to secure the same by a mort- 
gage of ite property and franchise, or by pledging the income of its 
railroad, either or both, ,as the company should deem proper. Laws 
1886, p. 137, § 2. The company was authorized to construct a rail- 
road from Chattanooga, Tenu., to Carrollton, Ga., — a distance, by the 
route proposed, of about 140 miles. It began the construction of its 
road, placed a mortgage on that part qf its property lying between 
Rome and Cedartown to secure an issue of bonds amounting to 
$150,000, but up to September 1, 1887, had only completed 20 miles 
of its railroad. On September 1, 1887, it executed thedeed of trust 
foreclosed in thie proceeding. This deed conveyed to the trustée ail 
of the railroad constructed and to be constructed extending from 
Cbattanoogaj Tenn., to Carrollton, Ga., with ail the rights of way, 
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dépôt grounds, yards, terminal property and rights, and ail such real 
and Personal property as might be germane to and necessarj for the 
construction, opération, and maintenance of its Une of railroad, 
whetlier then owned and possessed by the mortgagor or tliereafter 
to be acquired, — specifying exhauetively the materials necessary to 
be used in the construction, maintenance, and opération of the rail- 
road, whether then owned and possessed by the mortgagor of there- 
after to be acquired by it; also ail the rights, powers, pi ivileges, and 
franchises of, or belonging to, or thereafter to be acquired by, the 
mortgagor. This deed of trust was subject to the former mortgage 
as to so much of the property as that mortgage embraced. It was 
given to seeure an issue of bonds amounting in the aggregate to the 
sum of $2,240,000. It provided that, in case of default for three 
months in the payment of any interest coupon when due, the prin- 
cipal of the bond to which the coupon was annexed should immedi- 
ately become due; and if such default should be made in the pay- 
ment of interest, and in the payment of principal thereby or other- 
wise matured, upon the written request of the holder of any bond 
or coupon the trustée was authorized, empowered, and directed to 
take and hold possession of the railroad and ail its property, rights, 
etc., and to maintain and operate the same until the day of sale 
thereafter to be âxed, or, in its discrétion, proceed by bill in equity 
or other appropriate proceeding in any court of compétent jurisdic- 
tion, whether of the United States or of the state of Georgia, to 
foreclose the mortgage, and enforce the rights, liens, and securitiea 
of the trustée and bondholders thereunder. On September 2, 1887, 
the défendant railroad company (mortgagor) issued income bonds, 
and, to seeure their payment according to their terms, executed and 
delivered to the same trustée a mortgage, covering the same property, 
declared to be subséquent and subordinate in ail respects to the 
mortgage dated September 1, 1887, pledging as security for the pay- 
ments stipulated to be made by the income bonds and coupons 
thereto attached the net earnings of the railroad, after providing for 
the interest on the f2,240,000 of first mortgage prior lien bonds. 
After the exécution and delivery of thèse mortgages, the mortgagor 
company sold and conveyed ail of its property, including the property 
covered by the mortgages, to the Savannah & Western Railroad Com- 
pany, which last-naraed company came under the control of the 
Central Railroad & Banking Company of Georgia, ail of whose 
property was placed in the hands of receivers in Mareh, 1892. On 
September 1, 1892, default was made in the payment of interest on 
the bonds secured by the mortgage of Septernber 1, 1887, and on 
March 1, 1893, and on September 1, 1893, default was raade in the 
payment of interest respectively maturing on those dates. On De- 
cember 15, 1893, the trustée in the deed of trust exhibited its bill, 
with proper averments, asking for a foreclosure of its lien, a sale 
of the mortgaged property, and showing that the property was in- 
adéquate security for the debt, that the mortgagor and its assigns 
were insolvent, and praying that, pending foreclosure proceedings, 
the mortgaged property be taken possession of by a receiver to be 
appointed by the court, with such powers and authority as may be 
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rëquieltë to préserve Ae prpperty un til sale thereof, and to êecure' 
the eàrnjngs for the usé df tlie boridholdei's. JChe appellëe Ëiigerie 
E, Jpnès was thereupon duly appointed receivér ,% an order passed 
February 1, 1894. Uétook possession of ail of the railroad propèrty, 
and operated it pending the pro^ress of the foreclosure ëuit, under 
the cnstonaary orders in such cases. The decréé of forèclosure and 
saïe was passed July 12, 1894. It ascertained thé âniount due On the 
bonds ^tthat date. It provided that the fuhds tô bé realized from 
tlie ^aXe should be appi^priated — First, to the -payment of côsts, in- 
cliidîn^ expenses and àllowahces indieated; second, to the payment 
of the principal and iûterest due and unpaid on the bonds secured 
by the inortgage of September 1, 1887; third, to the paj-naent of the 
principal of the inconie bonds sécured by the mortgage of date Sep- 
tember 2,; 1887; and, fourth, should there be àny surplus remaining, 
after ^aaking the payments aboyé directed, it was to be paid into the 
l'egistry of the court to abide such ôrder and decree as the court 
should make in respect thereto. For reasons which thé record does 
npt fu,lly disclose, the^ sale was not made until some time in the 
early part of 1897. AÎ. the sale a reorganization committee becàme 
the purchaser. , They complièd with the terms of thé sale, and the 
sàme W81S conflrmed to them by a decree passed June 30, 1897. On 
Sept^iï|bep 25, 189t, the interveners filed their pétition, shO;ïving that 
they were judgment creditors Qf the mbiiigagor company, whose judg- 
nients. were obtained in the severàl state courts of Georgia priot 
to tiie âiihg of the bill by the Central Trust Company of New York 
toi tdp^closé' the mortëage. They claimed that, as such judgment 
creçli^rs, they had a superior lien — First, on the proceeds of the sale 
of air OÏ,, the road, exçept ,thé 20 miles that had been constructed at 
the da^e bf the mOrtgagë; and, second, on the whole amount of the 
net earnings in the hands of the receiVer acquired by him from his 
opération of the road pending thé forèclosure proceedihgs. To this 
pétition, the receiver (appellee) demurred, on the groùnd that the 
lien of the mortgage attached to ail of the proceeds of the sale 
of the railroad property and to the alleged ihcoine êarned by the 
receiver, and was superior to the alleged lien of the petitioning cred- 
itors' judgments. On September 16, 1898, the circuit court passed 
its decree, gustaining the demurrer of the receiver, and dismissed 
the pétition of the intervenere. 89 Fed. 388. From that decree this 
appeal was taken. 

The errors assigned are: (1) That the circuit court erred in 
holding that the mortgage is a valid lien upon the property ac- 
quired by the railroad company after the exécution of the mort- 
gage; (2) in holding that the mortgage creditors are entitled to 
the income earned by the receiver ^vhile operating the railroad; 
(3) in holding that the judgments are not liens on the after-acquired 
property and the incopies, superior to the mortgage lien. The ap- 
pellants contend — ^First, that the défendant railroad corporation 
(mortgagor) had no authority, undër its original or its amended 
charter, or the gênerai laws of Georgia, to mortgage on September 
1, 1887, any part of its railroad npt then constructed, or any part 
of its eqûipmètit or other property which had not theretofore been 
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acquired and was not then held by it; and, second, that the mort- 
gagor Company had no authority, under its charter or under the 
gênerai laws of Georgia, to mortgage its income. 

By the act of the législature of the state of Georgia approved 
September 27, 1881, a gênerai law for the incorporation of rail- 
roads, it is provided that future-acquired property niay be mort- 
gaged by railroad corporations formed under that act. Laws Ga. 
1880-81, p. 160, § 9. The suprême court of Georgia, by a décision 
rendered on August 20, 1894, held: 

"(1) There being in force a gênerai law for tlie incorporation of railroad 
companies, if tlie subséquent spécial charters of the two railroad companies 
inyolved in this litigation were unconstitutional, and therefore whoUy void, 
eaeh of said companies was, nevertheless, à corporation de facto, and, as such, 
could acquire and own property, and would be bound to its creditors by ail 
acts whieh would hâve bound it had it been duly incorporated under the gên- 
erai law. Bonds issued by it, and deeds or mortgages made to secure the same, 
are enforceable to the same extent as they would be If no spécial charter had 
been granted, and the company had been organized as a corporation in the 
method prescribed by the gênerai law, and such bonds, deeds, and mortgages 
had been thereafter executed; and any person making claim upon the assets 
of one of thèse corporations de facto, whether as its own creditor directly, or as 
a creditor of such creditor or of a stockholder, sustains the same relation to it 
in respect to such claim as would be sustalned under like clrcumstances were it 
a corporation de Jure. (2) A corporation created under the gênerai law of this 
State for incorporating railroad companies can bind by mortgage or trust deed, 
executed to secure bonds issued by it to provide funds for constructing its rail- 
road, future-acquired property, as well as property owned by it at the time of 
the exécution of the instrument. This being so. a corporation de facto can do 
the like." Georgia S. & F. R. Co. v. Mercantile Trust & Deposit Oo., M Ga. 306, 
21 S. B. 701. 

In the opinion in the case just cited we flnd this langnage: 

"If we hâve succeeded in'showing that thèse railroad companies, supposing 
their spécial charters to be void, are de facto corporations, because of the ex- 
istence of the gênerai law, it would seem that they might make any contracts 
authorized by that law, and become bound by such contracts to those with 
whom the same were made.: As a practical proposition, it is well kuown that 
most, if not ail, of the railroads of any length in the United States which hâve 
been biillt for years past hâve been constructed by issuing in advauee bonds 
upon their entire Unes, including the unbuilt portions, as well as those already 
constructed, with mortgages to secure the bonds covering the whole. If a de 
facto railroad Company is a corporation for any purpose at ail, it ought^ on 
gênerai principles, to hâve the power to mortgage 'future-acquired property'; 
and this seems to be the doctrine very generally recognlzed by the courts," 

On the authority of this décision of the suprême court of 
Georgia, the circuit court rightly held that the appellants' first 
contention, is not weU taken. 

The appellants' second contention is that the deed of trust fore- 
closed in thèse proceedings does not purport, in express terms, 
to cover the income of the railroad property, and that, if it did, 
the mortgagor company had no authority to mortgage its income. 
It is earnestly insisted that the questions submitted by this con- 
tention dépend upon the local law as declared by the statutes of 
Georgia and by the décisions of the suprême court of that state. 
We hâve examined with some care ail the provisions of the stat- 
ute law whiçh seem to us to bear either directly or remotely upon 
thèse questions, and, in connection therewith, the décisions of 
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th^î- Suprême court of (îeorgiâ to -which we haTe "béén referred. 
We hâve considered with espedalcarei ànd with defep înterest the 
décision in Green vi Eailroad Cô., 24 S. E. 814, a:nd tlie later dé- 
cision in Railway Co. v. Barton, 28 S. E. 842. The authority of 
the décision flrst just above cited is stated thus by the court: 

"By, tayoking équitable relief, such as the appointment of a receiver and the 
àdmiiiistrâtlon .of the mortgaged property by équitable méans and agencies, 
mortgagèes sûbmit themselves to do equlty relatively to any créditer of the 
mortgagor who may rightly intervene in the foreclosure proceedings in whieh 
such relief is sought. Mortgages upon a railway, and the income from the 
same, the mortgagor being léft in possession, are, as to the ineome, whether 
prodnced before or after the appointment of a receiver in foreclosure pro- 
ceedings, subject to be postponed in- equity iii favor of a daim for damages re- 
sulting frorû a tort committed by the mortgagor while and by reasou of operatiug 
the railway after the exécution of the mortgage. ïhe tort now in question con- 
sistlng of négligence in running a train upon the railway, whereby damages 
accrued, and judgment therefor against the mortgagor having been , obtained 
before the mortgages were foreclosed or ttie receiver was appointed, such dam- 
ages, so reduced to judgment, should be regarded as opéra ting expenses charged 
by the judgment upon income as against the mortgages and ail their incidents. 
So long as such a charge is unsatistied, the mortgagèes cannot justly and equi- 
tably diyert income from its pay ment, and take the beneût of such diversion, 
whether directly or indirectly." 

Thiis décision evidently does not purport to rest upon local law. 
It extends a little further than had hitherto been done the class 
of preferential claims which hâve been fully recognized generally 
by the courts since the décision in Fosdick v. Schall, 99 U. S. 235. 
There was manifested in the circuit courts of the lînited States a 
disposition to extend the doctrine of Fosdick v. Schall to a degree 
that bas challenged the attention of the suprême court, and moved 
it to check this tendency, as appears from its utteratices in Kneel- 
and V, Loan Co., 10 Sup. Ct. 950, and subséquent cases. The fact 
that 80 many railroad corporations hâve issued bonds and mortga- 
ged their property in advance of the construction of their railroads, 
and the acquisition of the property mortgaged, greatly beyond its 
market value at forced sale, had inclined courts of equity to treat 
the holders of railroad bonds, or the trustées in the mortgages, as 
the owners of the roads, rather than simply as lienholders, and to 
charge them as such owners, after defauît, with the unpaid ex- 
penses ofoperating the property. It has become the settled prac- 
tice, where mortgagèes invoke équitable relief and sèek the ap- 
pointment of a receiver and the administration of the mortgaged 
property by équitable meaus and agencies, to require them to per- 
mit paymènt of that large class of claims generally referred to as 
"preferential claims." The considérations which inspired the 
glowing argument of the distinguished jurist who wrote the opin- 
ioïi im the case of Green v. Railroad Co., supra, hâve touched the 
conBciehces of other chanceliers. No' exactly deflnite limits can 
be traced to include the class of claims which hâve generally been 
heretofore alloWed as preferential. The warnings of thé suprême 
court indicate that the bounds bave beèn extended aâ far as sound 
judicial discrétion can go, and that, if further relief is needed,it can 
be granted only by the législature. The décisions of the suprême 
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court of Georgia on which the appellants chiefly rely hâve been 
rendered since the exécution of the mortgage hère involved, and 
since the défault, which by the terms of the mortgage terminated 
the right of the mortgagor to receive the income, and since the 
appointnlent of the receiver, who took possession of the property 
at the prayer of the mortgagee, to secure the earnings of the rail- 
road to the use of the bondholders. We do net see in thèse déci- 
sions anything to control or qualify the settled doctrine that has 
obtained in the courts of the United States in such foreclosure 
proceedings as thèse. The appellants appear to regard as of the 
tlrst importance the distinction between mortgages which, in ex- 
press terms and with full warrant, are made to include the in- 
come of the property, and those which for want of power in the 
mortgagor, or a failure to exercise the power, do not expressly 
embrace the income. As far as we hâve been able to discover, 
such a distinction cannot rest on any provisions of the statute 
law of Georgia that are peculiar to that state, either in the lan- 
guage of those provisions or in the construction that has been 
placed on the language by its suprême court. The Civil Code of 
Georgia (section 2723) déclares, "A mortgage in this state is only 
security for a debt, and passes no title."' That rule is not peculiar 
to Georgia. It was the rule in equity from the beginning. In 
this country that rule is accepted by the courts of law. In some 
States, as in Georgia, it is expressed in a statutory provision; but, 
whereA'er thus found, it is only declaratory of the law already es- 
tablished by the dealings of the people and the décisions of the 
courts. This rule being established, it would seem to be immate 
rial whether or not the income is expressly named as included in 
the mortgage. When the mortgage does expressly include the 
income, the mortgagee can only claim his debt, principal and in- 
terest; and, while thèse are paid as they mature, he can hâve no 
cause of action on his mortgage for possession, or for account of 
rents and profits, or for any other account. He reçoives what is 
due him as it matures, and the mortgagor, or his assigns in pos- 
session, receive, and hâve a right to receive, the rents and profits. 
If default is made in the payment of interest, or of principal that 
has matured, the mortgagee has his right to foreclose according 
to the terms of the mortgage. If the corpus of the mortgaged 
property is ample security for the whole mortgage debt, the niort- 
gagee has no need, even after default, to look to the income, or to 
an account of rents and profits, so long as the corpus is adéquate 
security. When the mortgaged property is not of value sufflcient 
to secure the payment of the mortgage debt, or when its suifleiency 
becomes substantially doubtful, and the mortgagor is insolvent, 
accruing interest matured and unpaid, like accruing taxes due and 
unpaid, takes the character of waste as clearly and distinctively 
as détériorations by the cutting of timber, sufEering dilapidation, 
etc., — the leading illustrations from the earliest time in the ad- 
judged cases and with text writers. In such cases courts of eq- 
uity always hâve the power to take charge of the property by 
means of a receiver, and to préserve not only the corpus, but the 
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Fents and profits for the satisfaction of the debt. Kountze v. Ho- 
ta Co;, l'07 U. S. 378, 2 Sup. Ct. 911; Teal v. ^alker, 111 U. S. 
242, 4 Sùp.. Ct. 420. 

^ The bjH in this case shows that thé mortgagor company and its 
asîii.gns are insolvent, are unable tb pay theii* debts,^ajnd liabilities 
in fûll, and that the value of the property coyered Jbiy the mortgage 
of Sepfember 1, 1887, is less in amount than the àmount of tho 
bonds issued under that mortgage, and is inadéquate security 
f.or their payment. The resuit of the sale shows that after nearly 
three years' delay (during which the property was iniproved) the 
court, through its commissioner, succeeded in obtaining a bid for 
the niprtgaged property as an entirety to an amount equal to not 
more than one-flfth of the mortgage debt at the date of the sale. 
It is trae that such sales are not a reasonable test of the actual 
value of such property. It.is, however, çqually truè that the con- 
ditionSi .which generally affect ^uch property hâve been found to 
render it-not practicable to maiœ a sale thereof in any other man- 
ner to any greatër or.tp an equal advantage to ail parties concern- 
ed therein. The practicalpesult from thèse prévalent conditions 
is that, when a railroad corporation is unable to pày its currently 
accrui^ig interest, îti^ actuaUy, as well as techpically, insolvent, 
and its property inadéquate security jf or its mQrtgage debt. The 
larger part of the value of ;the property is dépendent upon its 
continuèd opération as a pptilic carrier. Xts sù'qcessful opération 
and ability fp earn inçome^re in mpst casés làrgely dépendent on 
the raiiroad's connection?, and its fi^iendly relations with other 
carriers, and on the^oadwill it has sèqured. And while the ap- 
pointment pf a reçëiyer is not a mattër of strict right, and such 
applications always caîl for the exercise of judicial discrétion, 
theçe iniminent conditions hearing uppn such . pi|ope,rty, . after de- 
fault by the mortgagor in the payment of interest on the mortgage 
debt, give to an application for the appointment of a receiver 
great force, and the practice to grant the prayer therefor in such 
cases has become settled. We think it is quite equally well set- 
tled that the receiver talées and Pperates the property, subject 
to the preferential claims as stated in Fosdick v. Schall, and to 
liens prior in point of time to the date of the mortgage, for the 
beheflt of the mortgagees, according to their priority. His pos- 
session is "that of the court, whose oflacer he is, and adds nothing 
to the previously existing title of the mortgagees. He holds, pend- 
ing the litigation, for the beneflt of whomsoever in the end it 
shall be found to concern, and in the meantime the court proceeds 
to détermine the rights pf the parties upon the same principles 
it would if no change of possession had taken place." This is pre- 
cisely what the circuit court did in this case. It has determined 
that the judgments, being junior to the mortgage in the date of 
their rendition, if entitled to a lien at ail on the corpus of the 
raortgaged property, such lien is not superior to that of the mort- 
gage. And the mortgage by its terms having limited the right of 
the mortgagor to remain in possession and receive rents and prof- 
its, and authorized the entry of the trustée either without or by 
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the aid of a court of equity, the right to operate the road and re- 
ceive its rents and profits, subject to such terms as the court of 
equity might impose, inured to the mortgagees at the date of the 
entry by the reeeiver. 

We hâve seen that the mortgage does expressly provide that 
the mortgagor should receive the income until default had been 
made for three months in the payment of interest on the bonds, 
and that thereupon the trustée had the riglit to take possession 
and operate the mortgaged property until the sale to be thereafter 
flxed, or, at its discrétion, to apply to a court of equity, as it elected 
to do, for the appointment of a reeeiver to take charge of the 
property, and operate the same until a sale shonld be made. We 
hâve seen, further, that in the issuance of its income bonds, and 
the mortgage given to secure the same, it provided that payment 
thereon should be made out of the net income of the road, after 
the interest on the bonds issued under the prior mortgage was 
duly paid. It seems clear to us that the circuit court did not err 
in holding that the lien of the mortgage was superior to the lien 
of the judgments, both as to the proceeds of the corpus of the 
property and as to the net income from the opération thereof while 
it was in the hands of the reeeiver. The decree of the circuit court 
is therefore affirmed. 



YODNG V. RAPIER. 
(Circuit Court of Appeals, Fifth Circuit. May 9, 1809.) 

No. 802. 

1. COMMUNITY PrOPEUTT— ReCOVBRT FROM EsTATE DP FORMES HUSBAND. 

There can be no recovery of spécifie property, as part of the community, 
in an action by a divorced wife against tlie estate of her former husband, 
wtiere it does not appear that the property is in the possession of, or In 
any wise claimed by, défendant. 

3. Same — Increase of Skpauate Property by Use of Community Fdnds. 

To entitle a divorced wife to a share in the increased value of her hua- 
baud's separate property eaused by the expenditure of community funds, 
the amount of such expenditure must be sliown. 

3. Same — Failtire of Divorced Wife to Accept Community. 

Where tlie only évidence tliat a divorced wife had accepted the com- 
munity was that of a futile suit to hâve the divorce annuiled, and a suit 
to hâve her decreed the owner of an undivided one-half interest in prop- 
erty claimed to bave been acquired during the community, commenced 
more thau 20 years after the divorce, she will be prcsumed to hâve re- 
nouneed the community, under Kev. Civ. Code La. art. 2420, providing that 
a divorced wife who has not accepted the community within the delays 
flxed is supposed to hâve renounced the same, unless she has within the 
term obtained a prolongation. 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

Mrs. Jennie Bronson (now the wife of Henry J. Young) was married to 
Alva M. Holbrooli, in the city of New York, on the 25th day of Jime, 1864. 
Holbrooli was domiciled in the city of New Orléans. On the 20th day of L)e- 
cember, 1871, upon a pétition filed in November of that year, a decree of di- 
vorce was pronounced in the Eighth district court for the parish of Orléans, 
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dissolving the bond of matrlmony theretofore existing b^twèeii thèse persons. 
Solbrook marrled, subseqnently, on the 18th day of May, 1872, Mrs. Eliza J. 
Poîtevent. Holbrook died January 1, 1876, wlthout Issue; having by last 
will instituted his wlfe, Eliza J. Poitevent, as his sole heir, and appointed ber 
testajnentary executrix. The wlU was duly proyed, and on January 22, 1876, 
Mrs. Poitevent was quallfled as testamehtary executrlx, and dlrected to take 
ah inventory; and on the 26th day of January, 1892, she wàis placed In full 
possession of ail property and effeets ;of said Holbrook, deceased. On the 28th 
day of June, 1878, Mrs. Poitevent, tlje wldow of Holbrook, married George 
Nicholson. Of this marriage, two children were born. George Xlcholson died. 
His heirs were sent into possession of his estate. ïhen Mrs. Nicholson died, and 
her heirs, Léonard and Yorke Nicholson, minors, were sent Into the possession 
of her estate, through Thomas G. Rapier, their tutor, the défendant hère. 
This suit is brought by Jennie Bronson (now Mrs. Youug), claiming that there 
was certain real estate acquired during the community which existed between 
her and her husband A. M. Holbrook, and describing the same, and praying 
to be decreed the owner of an undivided one-half interest therein. She also 
claims a^ one-third interest in the Picayune newspaper plant, or $50,000, the 
value thereof, as gains during the existence of the community. The answer 
to the Suit pleads the gênerai déniai, the dissolution of the community, that 
the property described in the pétition was not community property of A. M. 
Holbrook and Jennie Bronson, and that Jennie BronsojQ, after the dissolution 
of the community of acquêts and gains, had renounced any right therein 
that she may hâve acquired during the marriage. The défendant pleads that 
ail the matters and thiugs set up by the plaintifC hâve been passed upon in 
the statè' courts (setting out the suits by nmnber and title), and that thèse suits 
had been flnally decided against the plaintifC. Défendant then pleads the pre- 
scription of one, two, five, and ten years, and the staleness of the plaintitï's de- 
mand. The cause came on to be heard before Judge Boarman and a jury, 
and at the trial, after the plaintifC's évidence was ail presented, upon motion 
of défendant' s counsel the Judge dlrected a verdict for the défendant, and upon 
that verdict is entered a judgment rejecting plaintiff's deihand; and the plain- 
tiff has sued out this writ. ■ The flrst offer by the plaintiff was the judgment of 
the Bighth district court for the parish of Orléans, showing the judgment of 
divorce, which was dated December 20, 1871, The second offer is a certifleate 
of marriage of the plainfiff with her présent husband, Henry J. Young, dated 
Septepiber 20, 1884. The third offer was the proceedings in the suprême court 
ot Loulsiaha in the suit of Jennie Bronson, praying for a decree aunuUing the 
Judginent bf divorce, which resulted in a Judgment against her. In this con- 
nection is offered the printed report of the opinion and decree of the suprême 
court upori the pétition of plaintiff, as found in 25 La. Ann. 51; also, opinion 
and decree in 32 lia. Ann. 13. The nèxt offers {4 to 7, inclusive) are copies 
of acts of sales of several properties to Alva M. Holbrook. They refer to 
property that was acquired by Holbrook many years prier tb his marriage with 
Jennie Bronson. The properties described in the offers 8 and 9 relate to property 
acquired by Holbrook during his marriage with Jennie Bronson. The offer 10 
(the record of- the succession of Alva M. Holbrook) shows the last will and 
testament of Holbrook, the judgment of the court recbgnizing his widow 
as his universal legatee, and the judgment of the court sendlng her into the 
possession of the estate. The offer 11 is the record of the proceedings in the 
matter of the Succession of Kliza J. Nicholson. The inventory lu this estate 
shows the property possessed by Mrs. Nicholson at her death, and succlnctly 
States the history of the title of such real estate as is therein described. In 
this inventory are mentioned two pièces of property which were acquired by 
Mrs. Nicholson of her husband A. M. Holbrook, but at the same time it shows 
that Holbrook acquired thèse properties long anterior to the marriage with 
Jennie Bronson. The plaintiff' testifled in her own behalf, among otber things, 
as follows: "As to the amovint of property possessed by A. M. Holbrook at 
the time of dur marriage àhd domicile in New Orléans, and its value, I hâve 
no means of knowing, nor of what it consisted, except that we had real estate 
and Personal property. On the 28th of November, 1871, as far as it is 
possible for mé to state, the property, real and Personal, had largely lucreased, 
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as during the existence of onr marriage he had acquired the interest of the 
various partners associated wlth him. Thts particularly applies to the real 
estate in tlie First district of the eity of New Orléans, No. 66 Camp street, 
with improvements, and No. 19 Bank alley, also including buildings, also a 
two-thirds interest in the plant, good will, and business of a paper known as 
the New Orléans Picayune, publlshed daily in the eity of New Orléans, state 
of Louisiana, the value of which I am unable to state. I am unable to state 
the value of this property on Mareh 10, 1873, but am certain it had not de- 
preciated in value." The plaintiff having rested, the foUowlng bill of excep- 
tions was taken: "Be it remembered that on this, the llth day of .lanuary, 
1899, this cause having been duly called for trial, counsel for both parties 
being présent and expressing thelr readiness for trial, a jury was duly called, 
impaneled, and sworn to try the issues as presented by the pleadings; that 
thereupon the plaintiff offered in évidence, to support the allégations of her 
pétition, the written and printed documents as hereinafter set forth and num- 
bered. and of the ténor and in the words and figures as therein appear, and 
as herein made part, and hereto annexed. And same having been so ofCered, 
introduced, filed, and noted in évidence to the jury, and constituting the entire 
évidence presented in the cause, counsel for défendant thereupon. in oiien court, 
arose, and verbally requested the court to direct a verdict to be rendered by 
the jury, then and there, in favor of the défendant, upon the ground that said 
évidence did not make ont a case for plaintiff; and thereupon the court, 
upon and under said motion, instructed the jury, in accord with said motion 
of counsel for the défendant, to render a verdict in the cause in favor of the 
défendant, which was then and there obeyed by the said jury, through its 
toreman, and the verdict was so written, rendered, signed, and recorded, and 
final judgment entered thereon, as appears by the record herein. To which 
said motion of couiisel for the défendant, and to said order then and there 
glven therèon, counsel for plaintiff, in présence of the jui-y, and before verdict, 
excepted, contending that, under ail the évidence so presented, the plaintiff 
was entitled to a verdict as prayed for, and tendered this, his bill of exceptions, 
for the signature of the court, praying that it might be made part of the rec- 
ord herein, which is accordingly signed by the court." From the judgment 
rendered., plaintiff below sues out this writ, assigning errors as follows: ''First. 
In the instructions of the court to the jury on motion of défendant, after ail 
évidence for plaintiff had been offered, and its directing the jury, wlthout any 
spécial reason being assigned, to find for the défendant; same iDeing in words 
following, viz.: 'Gentlemen of the Jury: During your absence [considering 
the motion to direct a verdict] the court bas concluded that the plaintiff has 
not made out a case suiHciently to authorize a verdict in her favor, even though 
what she allèges be true, and I am going to direct you to return a verdict for 
the défendant.' Second. In directing an entry of judgment dismissing plain- 
tiff's cause, based upon the verdict rendered under instructions as aforesaid. 
Third. In that, the évidence being suflicient to warrant a verdict for plaintiff 
under the issues presented, the court erred in not submitting same to the jury, 
and directing a verdict for plaintiff, as prayed for. Fourth. In this: That 
ail the évidence produced and adduced on the trial being presented by record 
and copies, pursuant to the ruling of this court, plaintiff was entitled to a judg- 
ment as prayed for. Fifth. In this: That the answer of défendant admits 
(a) the marriage from which the cause of action arose; (b) its dissolution 
by judgment of court, Sixth. In this: That the évidence produced and offered 
shows (a) the property acquired by the husband and wife during the existence 
of the community; (b) the acceptance by the wife of said community on its 
dissolution; (c) the transmission of the entire property of said community to 
the défendant, with full notice; (d) the refusai of the husband, as well as of 
his successors, to account for or pay over to her the moiety of said community 
due her." ' 

W. S. Benedict, for plaintiff in error. 

John Clegg and Lamar C. Quintero, for défendant in error. 

Before PAKDEE, McCOEMICK, and SHELBY, Circuit Judges. 
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'Hkvibg rtâted the case, thë obinion of the court was délivefed by 
PAKDÈE;,,(3îtduit,Judge:\ :>/.,. ;_,-' ,■•"•;■ 

, The oiïlj^ttï^ (if exceptions fb|iidd^^i^ is i'rrègular and 

insnfficient. ,ït; recites that "tlie pjajntiiï offefed in évidence, io sup- 
port the allegatîtins of heï pétition,; vwritten and printed documents 
as liereinafter isët forth and numbeted, ànd of thé tènoi- and in the 
words and flgTlfès as therein appèar, and aS hereiii nïade part, and 
hereto annexed," while there are no documents thereafter set forth 
and numbered, and thereinafter appearing, or as thereinafter made 
part, or thereto annexed. In thé transcript, preceding the bill of 
exceptions, is iûserted, although inàkihg no part of thè record proper, 
an alleged note of évidence, identified by no one; and, following the 
same, appear alleged copies of certain records and documents, no one 
of them identified in any respecta If a motion had been made to af- 
firm tliè judgment of the circuit court because thete was ho eufficient 
bill of exceptions showing the ruling of the court çomplained of, we 
would hâve been inclined to take that course in disposing of the case. 
A carèful rcading of the pétition leads to the opinion that the suit 
is one to recoVer an undivi'îed half interest in certain real estate de- 
scribèd in the pétition, and one third undivided interest in the 
Picayune plant; the same being claimed as belonging to the plain- 
tifl, as the widow in the community of the late A. M. Holbrook. 
Thè'theory of the case advanced by the learned coutisel for the plain- 
tiff in error is that the suit i^, one to recovér an estàte, to wit, the one 
undivided half of the community existing between the plaintiff and 
the late Alva M. Holbrook during their marriagé. It is on this 
theopy that the pleas of prescription interposed are sought to be 
avoided. It is very doubtful whether the suit, in any ^gpéqt, is on 
the right side of the docket. It seems to be a suit for the ascertain- 
ment of a community interest, where the plaintiiï can only récover 
after a settlejnent and accounting. Taking the case, however, as 
presented, we are of opinion that the ruling of the trial judge direct- 
ing the verdict in favor of the défendant was proper, , because of in- 
suiBcient évidence to warrant a verdict in favor of the plaintiff for 
any spécifie property or any spécifie sum. Neitheï of the two pièces 
of real estate which appéar to havè béen acquired by A. M. Holbrook 
during his marriagé with Jennie Bronson is shown to be now in the 
possession of, or to be in any wise claimed by, the défendant. There 
is no évidence in the. record showing or tending td show that Eliza 
J. Poitevent, widow and testamentary e?:ecutrix aiid univerSal legatee 
of Alva M. Holbrook, ever came into the possession of either pièce 
of said real estate. The plaintiff was certainly not entitled to re- 
cbver from the présent défendant an undivided half interest, or any 
interest, in eifber one of thege pîeçë^ of property, The évidence in 
the record shows that the Picayune. plant was acquired by A M. Hol- 
brook prior to his marriagé with Jennie Bronson. This being the 
case, for the community interest existing between A. M. Holbrook 
and Jennie Bronson the latter could only daim the increased value 
of the same growing ont of the expenditures of coinmunity assets, 
and on this subject the record is silent. The plaintiff herself testi- 
fles: 
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"As to the amount of property possessed by A. M. Holbrook at the time of 
o\ir inarriage, and its value, I hâve no means of knowing, nor of wbat it eon- 
sisted, exeept that we had real estate and personal property." 

Of course, ail the real and personal property owned by A. M. Hol- 
brook at the time of bis marriage with Jennie Bronson formed no 
part of the community. 

Aside from the failure to prove any interest sufiflcient to warrant 
a verdict, a conclusive reason why the plaintiiï in error could not re- 
eover is the fact that, within the delay giren by the law after the 
dissolution of the marriage, she did not accept the community, nor 
obtain a prolongation of the time for délibération from the judge, 
and she is therefore conclusively pi'esumed to hâve renounced the 
community. 

Article 2411 of the Revised Civil Code of Louisiana provides as 
follows: 

"The wife, ^ho renounees, loges every sort of right to the effects of the 
partnership or community of gains. But she takes back ail her effects, v?heth- 
er dotal or extradotal." 

Article 2420 of the same Code also provides as follows: 

"The wife, separated from bed and board, who has not Avithin the delays 
above fixed, to begin from the séparation flnally pronounced, accepted the 
community, is supposed to hâve renounced the same; unless, being still within 
the term, she has obtained a prolongation from the judge, after the husband. 
was heaTd, or after he was duly summoned." 

Thèse articles of the Code hâve been construed by the suprême 
court of the state in precisely similar cases. In Herman v. Theurer, 
11 La. Ann. 70, it was held: 

"Where tlie community is dissolved by the death of the husband, the sur- 
viving wife is presumed to hâve the intention to accept the community, and 
her right to renounce is subject to the same rules as govern the beneficiary 
heir. But, a différent rule prevails where a divorce has been pronounced. 
Unless the wife accepts the community within the delay allowed by law, or 
obtains from the judge a prolongation of that delay, she is supposed to bave 
renounced the community. Civ. Code, art. 2.389." 

In Succession of Ewing v. Altmeyer, 15 La. Ann. 416, it was held : 

"Where a marriage has been dissolved by a judgment of divorce, if either 
party brings suit to recover his or her share of the community property, it 
must be shown that he or she accepted the community within the légal de- 
lays after its dissolution by the sentence of divorce; otherwise, the preten- 
sions are without foundation in law." 

In Weller v. Von Hoven, 42 La. Ann. 602, 603, 7 South. 702, the 
question was f urther considered, and the court say : 

"The exception is founded on article 2420, Rev. Civ. Code: 'The wife, sep- 
arated from bed and board, who has not within the delays above fixed, to 
begin from the séparation finally pronounced, accepted the community, Is 
supposed to hâve renounced the same; unless, being still within the term, 
she has obtained a prolongation from the judge after the husband was heard, 
or after he was duly summoned.' It is shown, and is undisputed, that plain- 
tift did not accept within the term prescribed, and obtained no prolongation 
thereof from the judge. The above article is taken from article 1463 of the 
French Code, and its meaning and effect are conclusively settled by both our 
own and the French jurisprudence. It is universally held to mean that the 
failure of the wife separated from bed and board to accept the community. 
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elther .expr^s^Jy pr tacitly, within fte prescribed delay, opérâtes a concluslye 
réiluûéiâtiôit tiierèof, whlch is irrévocable, and whlch bars any subséquent ac- 
ceptânce or assertion of community rigiits." 

In the instant case the record shows conclusively.that tlie marriage 
between Alv^JI. Holbrook and Jennie Bronson was àissolyed on the 
15th day oif Décember, 1871. Tîiere is no évidence to sbowj nor tend- 
ing to show, that Jennie Bronson, the divorced wife, accepted the 
community at any time thereafter until the institution of this suit. 
The suit ingtituted in the state court (32 La, Ann. 13), and proved, 
was to obtain the nullity of the judgment decreeing a divorce and 
for alimony. That case seems to hâve been disposed of by the su- 
prême court of the state of Louisiane in January, 1880, and adversely 
to the plaintiff in error, since which time, until the institution of this 
suit, no action appears to hâve been taken, accepting or renouncing 
the community. The judgment of the circuit court is affirmed. 



KOHN et al. v. DRAVIS. 

(Circuit Court of Appeals, Eighth Circuit April 24, 1899.) 

No. 1.130. 

1. Chattel Mortoage — Execution of Power of Sale. 

A mortgagee who avails himself of the power of sale contalned in the 
mortgage must strictly pursue its terms, and, when suflleient of the prop- 
ei-ty has been thua sold to satisfy the debt seeured and costs, there Is an 
imjjlied agreement that the remainder unsold shall be returned to the 
mortgagor. 

2, Bamb— Costs of Sale by Mortgagee — Action for Conversion. 

H an action for conversion, by a mortgagor of a stock of goods against 
the mortgagee, where it appeared that défendant sold a part of the stock 
in the manner authorlzed by the mortgage, he Is entltled to allowance for 
the costs of such sale, notwlthstandlug an unauthorlzed sale of the re- 
mainder. ■ .,'■■'■'■' 

8. Same— Conversion ob Unauthorized Sale bt Mortgageb — Mbasure of 
Damages. 

The measure of a mortgagor's .damages for conversion of the mortgaged 
property by the mortgagee, or its sale in violation of the terms of the 
mortgage, is the market value, at the time of such conversion or sale, of 
the portion that would bave remalned, after sufilclent had been sold In 
the manner provided by the mortgage, to satisfy the mortgage debt and 
costs. , ■ , . , 
4 Samb, 

Where a mortgage on a stock of goods authorlzed the mortgagee to sell 
' at retail, at not less tha'n cost price, until a sufilclent amount was realized 
to pay the mortgage debt and oosts, of i sale, but the mortgagee, after 
selUng a, portion of the goods at retail as provided, sold the remailnder at 
auctioni thé mortgagor may, at bis élection, adopt as the basis for the 
assessment of his damages the rnàrket Vfflue of the goods which would 
hâve rem'âined after satisfaction 'ôf the mortgage debt, had the mortgagee 
proceeded wlth the sale at retàlli or the market value of ail the, goods not 
sold at retail, less the amount remaining due on the mortgage debt after 
the applica,tlon thereOn of the net proceèds of the portion s6 sold., 
5. Parties— RigÂt tq ÇitiçiG in IJÉw Parties— Iowa Statuts. , . 

Undef. Code Icwa 1897, § 3466, whlch pro vides that, when a de'tçrnal- 

natlon qî fhe cttntroversy betwëçn the parties before the court cannot,be 

/made wlthput thé présence of other parties, the court mùst order them to 
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be brought în, a mortgagee of Personal property, sued by the mortgagor 
for its conversion, bas the right to hâve subséquent mortgagees brought in. 

8. Conversion— Action bt Mortgagoh— Effbct op Sdbsbquent Mortgages. 
The fact that a mortgagor of personal property bas given subséquent 
mortgages on the same property, which are unsatisfled, is a défense pro 
tanto to an action brought by him against the flrst mortgagee for conver- 
sion of the mortgaged property. 

In Error to the Circuit Court of the United States for the Northern 
District of lowa. 

On January 4, 1893, Théodore H. Dravis, the défendant in error, was a mer- 
chant in business at Sibley, in the state of lowa. He had a stocli of merchan- 
dise, vs'hose cost price was $8,000. He mortgaged thèse goods to Kohn Bros., 
the plaintilïs in error, to secure the payaient of ,'i;3,816 which he owed them. 
The mortgage contained a stipulation tiiat "the mortgagee bas permission to 
take immédiate possession of sucb merehandise, and sell the same at retail 
ouly, but not at a price less than cost, and sufflcient of such goods as will pay 
the debt hereby secured, with costs." Tlie mortgagees took possession of the 
goods, and sold such a part of them as cost p,500. ïhey tben sold the remain- 
der at auction, and Dravis brought this action. In bis pétition be set forth 
the foregoing facts, and alleged that Kohn Bros., by accepting the mortgage, 
became the trustées of an express trust, that by selling at auction they had 
violated this trust, and prayed for a judgment for $8,234.90, the damages 
which he claimed he had sustained by their auction sale. Kohn Bros, an- 
swered that the défendant in error owed them $3,816 on January 4, 1893, 
that he gave them the mortgage to secure them the payment of this debt, 
and that they took possession of the stock of merehandise under it; but they 
denied ail the other allégations of the pétition. On the day before the case 
came on for trial in the court below, they filed an amendment to their answer, 
in whicli they averred that on January 4, ô, and 7, 1893, Dravis gave flve 
subséquent mortgages, to flve mortgagees. whom they named. on this same 
stock of merehandise, to secure the payment of debts which amounted to 
$5,122.88, that the aggregate amount of thèse several mortgages was greater 
than the value of the goods, that the subséquent mortgages were unpaid, that 
the mortgagees were entitled to enforce any claim whicli existed against the 
plaintiffs in error on account of their sale of the mortgaged property in their 
order of priorit.v, and that the mortgagor had no interest in the property or its 
conversion. Tliey prayed that the subséquent mortgagees miglit be made par- 
ties to the action, and might be required to state their respective claims under 
their mortgages. On tlie lirst day of the trial of the case, they made a motion in 
aceordance with this prayer; but the court denied it, and struck from the flles 
the amendment to their answer. On the trial the court refused to permit them 
to prove the market value of the goods, and instructed the jury to return a 
verdict against them for the cost price of the stock of merehandise. less the 
$3.816 and interest which vs-as due to them on the original debt of Dravis and 
tlie costs of the sale. This instruction resulted in a judgment against the plain- 
tiffs in error for $4,666.44, which this writ of error challenges. 

Deloss C. Schull (William H. Farnsworth, James M. Flower, Frank 
J. Smith, and Harrieon Musgrave, on brief), for plaintiffs in error. 
George W. Argo and D. J. Murphy, for défendant in error. 

Before CALDWELL, SANEORN, and THAYEK, Circuit Judges. 

SANBORÎ>r, Circuit Judge, after stating the facts, delivered the 
opinion of the court. 

The mortgage authorized the plaintiffs in error to sell the mer 
chandise at retail only, and at not less than cost, until they realized 
the amount due them and the cost of this sale. This limitation of 
the amount and the method of the sale raised the implied agreement 
94 F.— 19 
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that, when the limit of the sale had been reached, the unsold re- 
mainder of the goods should be returnëd to the mortgagor. Tliose 
who avail themselves of the power of sale in a mortgage must strictly 
pursué its terms. By accepting the mortgage, and the beneflt of 
the power it contained, thèse mortgagees agreed that they would sell 
the stock of goods in accordance with its terms until they realized 
their claim, and that they would return the unsold remnant to the 
mortgagor. They violated this contraCt Aftef they had eold at 
retail such a part of thèse goods as cost |3,500, they sold the re- 
mainder at auction. What is the proper measure of the mortgagor's 
damages for this breach of the agreemént? The court below held 
that it was the cost price of the entire stock mortgaged, less the 
amount due on the debt of the mortgagor and the costs of the sale, 
and this ruling is assigned as error. 

If the plaintiffs in error had bought thèse goods at the cost price, 
or if thëy had agreed to pay thé cost price for them, that price would 
hâve been the measure of the mortgagor's damages for the violation 
of that contract. Wicker v. Hoppock, 6 Wall. 94, 99, 100. But 
they made no such agreemént The extent of their contract was that 
they would sell from their stock at retail and at cost until they ob- 
tained proçeeds enough to pay the costs of such a sale and the debt 
of the mortgagor to them, and that they would return the remainder 
of the goods to him, What, then, would the mortgagor hâve received 
if they had fulflUed their agreemént? Evidently, the unsold rem- 
uant, çf the stock, after a sufflcient amount had been sold from it to 
pay his debt and the costs of the sale,T-nothing more, and nothing 
less. What, then, was the real and entire effect of the breach of 
the agreemént upon the rights of the mortgagor? It was that the 
mortgagees sold at auction, and thus converted to their own use, the 
unsold remnant of the mortgaged stock which they had agreed to re- 
turn to him. They had the right to apply ail the stock, except this 
remainder, to the payment of the debt and costs, by the terms of the 
mortgage; and, if the mortgagor received the beneflt of this entire 
remnant, he could not suffer any loss by the method which the mort- 
gagees adopted in disposing of their part of the property. If Kohn 
Bros, had agreed to buy this remnant at its cost price; if they had 
agreed to pay its cost price, at any time or in any way; if they had 
even contracted to sell it at its cost price, — they might hâve been 
liable to the mortgagor for that amount. But the limit of their 
undertaking hère was that they would return this remainder of the 
goods to the mortgagor, and this was the only stipulation of the con- 
tract which was violated to his préjudice. They failed to return 
this remnant, and they converted it to their own use; but the meas- 
ure of their liability could not exceed its market value at the time 
of its conversion, because the mortgagor could not hâve obtained 
more than that amount for it if it had been returned to him. The 
différence between that which the injured party would hâve received 
if the contract had been performed, and that which he did reçoive, 
is the true standard for the measure of damages for a breach of a 
contract, because that measure gives the sufferer that full and exact 
compensation for his injury which it is the aim of the law to beetow. 
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Kingman & Co. r. Western Mfg. Oo., 34 G. 0. A. 489, 92 Ped. 486. The 
mortgagor in the case at bar would hare receiyed the remnant of his 
stock of goods, after a suflQcient amount had been sold from it at re- 
tail and at cost to pay his debt and the costs of the sale, if the con- 
tract had been performed. By the breach of the agreement he lost 
nothing but this remnant, and the mortgagees converted this to their 
own use by their sale of it at public auction. The measure of dam- 
ages for the conversion of personal property or for the sale of mort- 
gaged Personal property in violation of the terms of the mortgage is 
the market value of the property at the time of the conversion or sale. 
Gravel v. Clough, 81 lowa, 272, 276, 46 N. W. 1092; Ooad v. Oattle 
Co., 32 Neb. 761, 49 N. W. 757; Wygal v. Bigelow, 42 Kan. 477, 22 
Pac. 612; Cushing v. Seymour, 30 Minn. 301, 306, 15 N. W. 249; 
Coe V. Cassidy, 72 N. Y. 133, 138; Denny v. Faulkner, 22 Kan. 75, 83; 
Thew V. Miller, 73 lowa, 743, 747, 37 N. W. 771. The resuit is that 
the court below fell into an error in measuring the mortgagor's dam- 
ages by the cost price of the stock, less his debt to the mortgagees, 
and in refusing to permit the latter to prove the market value of the 
remnant of the stock which they agreed to return; and the case must 
be tried again. 

In view of the second trial, we remark that we hâve considered 
the question of damages in the belief that an estimate of them on 
the basis of the market value of the remnant which would hâve re 
mained if the mortgagees had proceeded with the sale at retail 
until they had realized their claim and costs will yield a larger 
amount to the mortgagor than the amount of the proceeds of the 
actual sale at retail, and the market value of the goods which they 
did not actually sell in this way, less the costs of the sale at retail 
and the amount of the mortgagor's debt and interest. Since the 
mortgagees did not complète the sale at retail, we hâve no doubt 
that the mortgagor may choose either of thèse bases for the as- 
sessment of his damages which he thinks will be the more advan 
tageous to him. Botsford v. Murphy, 47 Mich. 536, 537, 11 N. W. 
375, 376. 

This case présents another question. The plaintiffs in error filed 
an amendment to their answer the day before the trial, in which 
they pleaded that within a few days after their mortgage was 
made, and long before the auction sale of the property, the mort- 
gagor made flve mortgages upon this stock of goods to secure debts 
which amounted to more than $5,000, that thèse debts were un- 
paid, and that the property was not worth as much as the aggre- 
gate amount of the mortgages upon it. On the next day they 
moved the court to make the subséquent mortgagees parties to the 
action, but the court denied the motion and struck out the amend- 
ment. It is unnecessary to consider hère whether or not this 
amendment and motion were made in time, because there will be 
ample opportunity before the next trial of the case to présent them 
upon their merits. There is no doubt that one of the subséquent 
mortgagees, whose debt is unpaid, can maintain an action against 
the plaintiffs in error for the conversion of the property and the 
destruction of his lien, and can recover any damages which he bas 
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sustained thereby. If the mortg^gor may also obta^n a judgment 
a.^inst thèse mortgagees for the éntire différence between the 
vaioe of the mortgaged property and his debt to the plaintifls in er- 
ror, they are in danger of a double liability for the same wrong. 
Section 3466 of the Code of lowa of 1897 provides: 

"The court may det;ermlne any controversy before it, when it can be done 
without préjudice to the rights of others, or by saying their rights; but when a 
détermination of the controversy between the parties before the court cannot 
be made without the présence of the other parties, it must order tliem to be 
brought in." 

The défendant in error bases his right to recover in this case on 
the ground that Kohn Bros, were the trustées of an express trust, 
and he was the beneficiary. He allèges in his pétition that — 

"By accepting said mortgage, and taliing possession of the goods and property 
described therein, the sald défendants became, were, and are trustées of an 
express trust, and that the plaintifC is the beneiiciary; * * * that the de- 
fendants hâve violated their trust, and, by selling sald goods for less than the 
cost price thereof, the plaintiff bas been greatly damaged, in the sum of 
$8,234.90." 

An answer that, under assignments or mortgages, third parties 
claim and appear to be the only beneflciaries of this trust, clearly 
shows the existence of a controversy that cannot be determined 
between the parties to this action. No adjudication of the ques- 
tion thus presented between Kohn Bros, and Dravis would protect 
the former against the claims of the subséquent mortgagees for 
the same damages which Dravis is seeking to recover. In Ken- 
nedy V. Moore, 91 lowa, 39, 43, 58 N. W. 1066, the assignée of a 
note and mortgage brought a suit to collect the note and to fore- 
close the moi'tgage. The défendant answéred that the mortgagee 
claimed to own them, and moved, under the statute we hâve cited, 
that he be made a party. The suprême court of lowa held that, 
since the mortgagee claimed an interest in the note and mort- 
gage, the motion should hâve been granted. In Evans v. Har- 
vester Works, 63 lowa, 204, 18 N. W. 881, a sheriflf seized exempt 
mortgaged personal property on an attachment against the mort- 
gagor, and the attaching creditor gave a bond of indemnity. The 
mortgagor brought an action on the bond, and the creditor pleaded 
the mortgage as a défense. The court held that the mortgage did 
not deprive the mortgagor of his cause of action and said: 

"The difflculty in the case at bar, if there is any, arises from the fact that 
the mortgagee, if deprived of his security by the défendants, has a right of ac- 
tion. The deïendaûts should not, of course, be subjected to a double liability. 
If the mortgagee has been deprived of his security, he should properly be joined 
with the mortgagor as co-plaintiff. It is the mortgagee's right to demaud that 
he be brought in." 

And the court cited the section of the statutes which we hâve 
quoted. 

While the subséquent mortgagees cannot be said to be indis- 
pensable parties to this action, we are of the opinion that under 
this statute the plaintiffs in error are entitled to hâve them brought 
in, unless their joinder will oust the jurisdiction of the court as 
to the parties before it, or unless they are incapable of being made 
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parties, by reason of their absence from tjie jurisdiction of the 
court, or otherwise. Donovan v. Campion, 29 C. C. A. 30, 31, 83 
Fed. 71, 72, 56 U. S. App. 388, 390. In reaching this conclusion, 
we hâve net overlooked the contention of the défendant in error 
that the causes of action which the subséquent mortgagees once 
had against Kohn Bros, hâve been barred by the statute of limi- 
tations, but we cannot undertake to consider or détermine that 
question in the absence of pleading and prgof upon the subject. 
Of course, if those claims are barred, the subséquent mortgagees 
hâve no interest in the controversy, and they should not be made 
parties to this action, but the question whether or not their claims 
hâve fallen within the statute of limitations must be left for the 
court below to détermine. 

Finally, we are at a loss to flnd any Sound reason why the exist- 
ence of subséquent liens upon converted mortgaged property is 
not a good défense pro tanto to the claim of the mortgagor. He 
is entitled to recover no more than he bas lost. If he had no bén- 
éficiai interest in the property at the time of its conversion, he has 
really lost nothing thereby, and he ought not to recover auything. 
If he had assigned to another bis interest in the mortgaged prop- 
erty before it was converted, that fact would hâve been a complète 
défense to his action. If he had assigned one-half or one-third of 
his interest in it, that fact would hâve reduced the amount of his 
recovery one-half or one-third; and if he has placed liens upon it 
by means of mortgages which gave their holders the right to take 
and sell the propertj-, and to apply its proceeds to the payment of 
their claims, it is not perceived why that fact should not hâve a 
similar effect. One who has mortgaged his property for its value 
may hâve the right to redeem it, or a naked légal title to it, but 
he has no substantial valuable interest in it. If it is converted 
or destroyed, the direct loss falls, not upon him, but upon the 
mortgagees, and they hâve their action against the wrongdoer for 
their damages. If the mortgagor loses at ail, it is only indirectly, 
when he is compelled to pay the mortgage debts, and is deprived 
of the mortgaged property which he might hâve used for that pur- 
pose. If, however, he never pays the debts, he loses nothing, and 
consequently he should recover nothing. In an action by a mort- 
gagor against a mortgagee for the conversion of the mortgaged 
property, or for a sale of it in violation of the terms of the mort- 
gage, he can recover only the value of his interest or equity in it; 
and that is the market value of the property, less the aggregate 
sum of the liens upon it at the time of the conversion. Torp v. 
Gulseth, 37 Minn. 135. 33 N. W. 550; Eoberts v. Kain, 6 Rob. (X. Y.) 
354, 358; Oobbey, Chat. Mortg. § 1036. The judgment below is re- 
versed, and the case is remanded to the court below, with instruc- 
tions to grant a new trial. 
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, !' :4TX3HISON/T. & Si ïK Ri^^CO. v^ 

(Circuit Court of Appeals, ^ght); Circuit. April 3, 1899.) 
•■■ :i'. '.' No. 1,125. 

RAitBOÀDs^lNitJR^oî' Boy on Track— Age as Apfecting Conthibutory Neg- 

ilGENfcÉ. ■''^■- '■•••' ; , 

WBecethfti attention of a.bpy of 14, wlio was crossing .diagonally over 
tlie traçks of a railroad near a statiop, was attracted by à live engine 
standing on a side track neàr wiiere he crossed, wliicli was ringîng its 
bell ând blowlng ofC steam, in conséquence of wliich lie failed to see a train 
approacblng from an opposite direction, which struclî and injured him, bis 
ago was an important considération in determiulng wbether lie was guilty 
of contribufqry négligence; and how far his youth should operate as an 
excuse for bis action was a*proper question for the jury. 

In Eri-br/éô the Circuit Court ôf the United States for the Dis 
trict of Colorado. i; , 

Henry A. Dubhs (Charles É. Gast, on the brief), for plaintif! in 
error. 
E. C. Grlenn (W. B. Grohin, on the brief), for défendant in error. 
Before OAtPWEIvL, SAÎîBORN, and THAYEKJ Circuit Judges. 

THAYER, Circuit Judge, Alva Hardy, the défendant in error. 
Buflered the loss of his right foot and a part of his right leg by 
being run over in the town of Eocky Ford, in the state of Colo- 
rado, by a train of the Atchison, ïbpelia & Santa Fé Railway Com- 
pany, the plaintiff in errpr, on the morning of July 16, 1897. On 
this account he brought th^ présent suit by Richard T. Hardy and 
Annie E. Hardy, his parent^, a,cting as his néxt friends, and re- 
covered a jndgiaent against the railway company for fl.OOO. The 
accident oceurred near the place vhere the main street of the 
town of Rocky Ford crosses the, défendant company's railroad 
track, which is a point about 50 feet from the company's station 
or dépôt; and the plaintiff charged that the train which ran over 
him was moyîng.at an unlawful rate of speed,^some 35 miles 
per hour,^^in, violation of a city ordinance, and that it was not a 
regular train, but a spécial. The case hinges on the plea of con- 
tributory négligence; the contention on the part of the railway 
company being that the boy was on its track outside of the lim- 
ita of Main street, where he had no right to be, that he went on 
its track without looking to see if a train was approaching, and 
that he was hurt by his own carelessness. On this ground it is 
insisted that the trial judge should hâve directed a verdict in its 
favor, and not submitted the case to the arbitrament of a jury. 
The trial court instructed the jury, in substance, that the sole 
question for them to consider respecting the charge of négligence 
against the railway company was whether the tpain was laoviiij;, 
at a dangerous or négligent rate of speed, considering the locality. 
and that in no other respect did the évidence tend to show that 
the company had been négligent or guilty of a violation of any 
duty. On the other hand, it charged with respect to the boy'a 
conduct that, if he had been a person of mature years, he would. 
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as a matter of law, be cliargeable with contributory négligence— 
First, because the évidence showed tliat he went on the defend- 
ant's track without looking to see if a train was coming; and, 
second, because he was apparently on the railroad track at a place 
outside of the traveled street, where he had no right to be. The 
learned judge of the trial court was of the opinion, however, that 
he had no right to withdraw the case from the considération of 
the jury on the ground last indicated, because the plaintiff was 
not of fuU âge, and that the jury had a right to say whether, in 
view of his minority, his conduct was excusable, and whether he 
should recover. We quote an excerpt from the charge which ex- 
plains fuUy the views of the trial judge: 

"So it is clear upon the testimony that, from the time he left the store and 
came to the track, he eould hâve' seen the train, if he had loolied for it. He 
did not look for it. If he were a man, the law would charge upon him the 
diity of looking. No man can go upon a railroad track, when he can see an 
approaching train, and afterwards c-laim that he is not in fault, there being 
a train approaching which he might hâve seen by looking. But he is a boy; 
tliat is to say, he is somewhat of a boy, — it is said, fourteen yeare old a few 
months before the accident. Counsel for the défendant demand that I shall say 
to you that, because he was fourteen years old, — just past tliat âge, — there- 
fore he must be charged with the responsibility of a man. I donbt whether 
that can be so; that is to say, I do not doubt it can be so if you say so. If, 
after looking at him and observing him, you say he has the intelligence and 
prudence of a man, then he cannot recover in this action, because he went 
upon the track withovit looking. More than that, he got oit the street, and 
got to a place which was east of the street, a place in which he had no right 
to be. Probably, also, he was walklng with his back to the approaching 
train, in an easterly direction, and between the rails. Upon this ground, also, 
if he were a man, he eould not recover. The law would forbid that he should 
recover, because he put himself blindly In a position of danger. But he is 
something of a boy, and he was attracted by the other train. Like a boy, he 
was looking at that train. If he were a man, he eould not look at it; he was 
bound to look out l'or himself. Being a boy, and tlie kind of a boy he is, will 
you say that he ought to hâve looked out for liimself? That is the question, 
gentlemen,-^whether, on account of his boyhood, his being under âge, you re- 
lieve him from this responsibility. If he were a little older, a little more ma- 
ture, we should probably still say that he eould not recover in this action, be- 
cause he did not exhibit care for his Personal safety. Xow, gentlemen, I cannot 
explain the matter to you more tiian that. ïhe young man was négligent,— 
there is no doubt of that; and whether he sliall be excused for his négligence, 
and be allowed to recover from this company because of that, is a question for 
your considération, as to his being under âge and of immature mind." 

If there is error in the record of which the railway company is 
entitled to complain, it inheres in the portion of the charge last 
quoted. There is no other error of which it may complain, as ail 
other questions in the case were decided in its favor. To under- 
stand the allusions to the testimony contained in the above ex- 
cerpt from the charge, it should be stated that there was testimony 
before the jury which tended to show that shortly before the acci- 
dent the boy had been gent by his fatlier, on an errand, to a store 
on the south side of the railroad track, with directions to rejoin 
him at a point some distance north of the track, and to the east 
of Main street, which street, as it seems, ran north and south; 
that on his return from this errand he walked north on Main street 
until near the railroad crossing; and that he then walked oblique- 
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ly across the street from the west to the east side tfaereof, intend- 
ing to go diagonally across a block on the north aide of the track, 
and east of Main street, and join his father by the shortest route. 
A local train was standing on the side track at the crossing, head- 
ed west, the engine being about on the east Une of Main street. 
It was ringing its bell and blowing ofE steam, and the boy was 
required to pass just in front of this engine, or around it; and as 
he did so,- and came on the main track, he was struck by the train 
which occasioned the injury. This latter train came from the 
west, and the évidence tended to show that it was moving at a high 
rate of speed. The boy testified that he was looking at the engine 
on the side track, and that he had also looked west up the main 
track before reaching the crossing, and had not seen any train com- 
ing from the west. The portion of the charge heretofore quoted 
is-criticised on the ground that it did not afford the correct test 
by which to détermine whether the boy's conduct was excusable 
because of his youth, the test mentioned in one paragraph being 
whether he had "the intelligence and prudence of a man." It is 
also said that the boy was guilty of such gross négligence that his 
youth and inexpérience were no excuse for his conduct, and that 
the court should hâve so declared, Concerning the flrst of thèse 
criticisms, it only need be said that, immediately after directing 
the jury to consider whether the boy had "the intelligence and 
prudence of a man," the court remarked that, if he were "a little 
older and a little more mature," it would probably say that he 
could not recover; thereby clearly indicating to the jury that the 
test which they were to apply was not solely whether he had the 
intelligence and prudence of a full-grown man, but whether lie 
acted as boys of his âge and expérience would ordinarily act under 
similar circumstances. This was thé correct rule, and it was the 
rule which the court obviously intended to state, and did state, 
in effect, because such is the thought that is conveyed to our minds 
by a casual reading of the charge. We must assume that the jury 
understood it as we are forced to understand it, and for that rea- 
son it cannot be adjudged to hâve been misleading. 

The other objection to the charge, in our opinion, is not tenable. 
Hère was a boy 14 years of âge going upon a railroad track in 
front of a live engine standing on a side track, which would nat- 
urally attract the close attention of boys of that âge, and for the 
time being divert their thoughts from ail other subjects. The 
average boy of 14, under such conditions, would be more interested 
in the engine than a màn, and for that reason would not exercise 
the same care as an adult to ascertain if a train was approaching 
on the adjoining track, and it ought not to be required of him that 
he should do so. Gare commensurate with his âge, expérience, 
and environment is ail that the law shoijld exact. In the case 
of Manufacturing Co. v. Erickson, 12 U. S. App. 260, 5 G. G. A. 
341, and 55 Fed. 94.3, this court held that a boy 15 years old, who 
for some time had worked at a table placing boards against a 
wheel provided with knives, which wheel was in rapid révolution, 
was as capable as an aduit of appreciating the resuit which would 
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ensue from allowing his tand to come in contact with the knives, 
that it was not necessary to give him notice of tbe danger, and 
that his minority was no excuse for his négligent conduct in pla- 
eing his hand so near to the wheel that it was badly eut. The case 
at bar is différent in its circumstances, and therefore distinguish- 
able, in that in the présent case an object very attractive to the 
boy and to persons of his âge was standing on the side track, 
which rendered him momentarily unconscious of a train approach- 
Ing at a high rate of speed on the other track, and from an oppo- 
site direction. We agrée with the trial court that the boy's âge 
was an important considération in determining whetlier lie was 
guilty of contributory négligence, and that how far his âge should 
operate as an excuse for his conduct was properlj' a question to be 
determined by the jury. The judgment below is therefore af- 
firmed. 



HALEY LIVE-STOCK CO. v. BOARD OF COM'RS OF ROTTTT COUNTY. 

(Circuit Court of Appeals, Eiglitli Circuit. April 17, 1809.) 

No. 1,148. 

Fédéral Courts— Effect of State Décision Constbuing Statdte. 

Where tlie sole grounds relied upon by a plaintiff in a suit in a fédéral 
court to entitle liim to a recovery, as disclosed by his pleadiug and tlie 
opening statement of his counsel, were the invalidity, under the statutes 
of the State, of certain tax proceedings. and the identical proceedings had 
been adjudged valid by the suprême court of the state, tliougli not in a 
suit between the saine parties, so as to render the matter res judicata as 
between thein. its décision was nevertlieless binding on the fédéral court 
as a construction of the local statutes, and the direction of a verdict for de- 
fendant by the court, on the conclusion of the plaintiff's opening state- 
ment, was not error. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Colorado. 

William T. Hughes, for plaintiiï in error. 

Henry T. Sale (D. E. Parks, on the brief), for défendant in error. 

Before CALDWELL, SANBOBN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This suit was brought by the Haley 
Live-Stock Company, the plaintiff in error, against tîie board of 
county commissioners of Routt county, in the state of Colorado, 
the défendant in error, to recover the sum of |12,725.50, which the 
plaintiff company claimed to hâve paid under protest to the treas- 
urer of Routt county to obtain the release of some 700 head of 
cattle that had been seized to compel the payment of certain taxes 
w^hich were assessed against Ora Haley for the year 1884. The 
suit was brought upon the theory that the assessment was abso- 
lutely void as to Haley, and afforded no warrant in law for the 
seizure of the cattlç. In addition to the recovery of the sum of 
money above stated, which was actually paid to the county of 
Routt to satisfy its claim for taxes, the plaintiff, in two other 
counts, also sought to recover the sum of |10,500 for injuries sus 
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tained by the cattlft while they were under seizure, and the sum 
of |500 for expenses which the plaintifE had incurred in securing 
their return. At the conclusion of a somewhat lengthy opening 
statement, which was made by the plaintifl's attorney, and before 
any évidence had been introdùced to sustain the allégations of 
the complaint, the trial judge ruled, in substance, that, upon the 
facts which had been stated by counsel, there could be no recov- 
ery. A verdict was accordingly rendered by the jury in favor of 
the défendant, pursuant to a peremptory instruction to'that effect. 
The seizure complained of had given rise to considérable litigation 
in the courts of Colorado, both state and fédéral, prier to the in- 
stitution of the présent suit. One of the prior suits, in which the 
Haley Live-Stock Company had brought an action of trespass 
against the oflflcer who seized the cattle, had eventually gone to 
the suprême court of the United States, and had been decided by 
that court adversely to the plaintiff. Vide Wilson v. Haley Live-Stock 
Go., 153 U. S. 39, 14 Sup. Ct. 768. Certain cases growing out of the 
same seizure had also found their way to the suprême court of 
Colorado, and had been decided by that court. Vide Breeze v. 
Haley, 10 Colo. 5, 13 Pac. 913; Breeze v. Haley, 11 Colo. 351, 18 
Pac. 551; Haley v. Elliott, 20 Colo. 379, 38 Pac. 771; Id., 16 Colo. 
159, 26 Pac. 559. It was in view of thèse décisions, doubtless, that 
the learned judge of the trial court disposed of the case in the 
summary manner above indicated; being satisfled, no doubt, that, 
npon fhe state of facts disclosed by the opening statement, there 
could be nd recovery. 

In thecaseof Wilson v. Haley Live-Stock Ço., 153 U. S. 39, 14 
Sup. Ct;i768, no final judgment appears to hâve been entered, nor 
were the parties to thftt suit the same as in the case at bar. It 
may be conceded, therefore, that the plaintifE company is not 
barred of its right to sue by any of the proceedings jtaken in that 
case, and that the action of the trial court cannot be sustained up- 
on that theory. Nevertheless, if it ^ppea,rs from, ,the averments 
contained in the plaijitifE's déclaration, aided, as it may be, by the 
statement of its attorney of the facts which it expected to prove, 
that no cause of action in f act existed, then no complaint can be 
made of the summary character of the trial. We accordingly pro- 
ceed to inquire whether the déclaration and oral statement of coun- 
sel did disclbse a cause bf action as against thè bôard of cbunty 
commissiotaers of Routt county, the présent défendant. 

It appeai'è from the' allégations of the complaint that the seizure 
of the cattle which îs complained of was made by S. D. Wilson, 
acting as county treasurer of Routt county, Colo., in the month of 
July, 1888, and that the seizure was made under a tàx warrant, as 
it is termed, and that this warrant waè founded on an assessment 
roU for the year 1884 which was made by the county assessor. 
This warrant is alleged to hâve been void for the following rea- 
sons: First, because thè assessment roll on which the warrant 
was founded was not made and retUrned to the county clerk until 
after the flrst Monday in July, 1884, whereas the law (G-en. St. Colo. 
1883, § 2856) directed itS return on or before June 2Bth of that year; 
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second, because no notice was published of the meeting of the 
board of equalization to equalize assessments, as required by law, 
which could apply to tbe assessment roll on whïch the tax war- 
rant was founded, because such assessment roll was not retumed 
in due time to tbe county clerk; third, because certain interlinea- 
tions were made in said assessment roll in July, 1887, by the then 
county treasurer, which interlineations consisted in making the 
dollar mark (|) before certain figures, and in writing at the head 
of certain columns of the assessment roll, the words, "Dolls.," 
"Cents"; and, fourth, because the realty embracéd in said assess- 
ment roll was imperfectly described, the description being as fol- 
lows: "Six i sections." It should be stated, in this connection, 
that Haley was assessed in the aggregate, for the year 1884, the 
su m of $4,248.59, the total value of his property, as shown by the 
assessment roll, being about |175,100, of Which amount prop- 
ei'ty of the value of |3,780 appears to hâve been realty and the 
residue personalty. This tax, by the addition of penalties and 
costs, had grown to be $12,725.50 in the year 1888, when a seizure 
of property to collect the tax: was made. We are unable to as- 
certain from the allégations of the complaint, supplemented by 
the oral statement of the plaintiff's attorney, that the validity of 
the tax warrant is challenged for any other reasons than those last 
stated. , 

Each of the grounds thus relied upon to impeach the assessment, 
an-d the validity of the warrant under which the alleged wrongful 
seizure was made, hâve been considered by the suprême court o." 
Colorado, and hâve been pronounced insufliciént for that purpose. 
Thus, in Breeze v. Haley, 10 Colo. 5, 3 Pac. 913, a case wherein 
ïïaley, the tax debtor, sought to restrain the collection of the very 
taxes which are involved in the présent case, because of alleged 
defects in the assessment roll, it was held that the failure of the 
assessor to complète and deliver the assessment roll to the county 
clerk by June 25, 1884, as directed by section 2856, Gen. St. 1883, 
did not reiider the tax invalid, and the court accordingly declined 
to enjoin its collection. In a later case (Haley v. EUiott, 20 Colo. 
379, 38 Pac. 771), wherein Haley seems to hâve sued in replevin to 
recover certain property which was sold under the sanie tax war- 
rant that is involved in this case, ail of the above-mentioned de- 
fects in the assessment roll and warrant, which are relied upon as 
a basis for a recovery in the case at bar, were considered at length 
in two opinions, one of which was delivered on a motion for a re- 
hearing, and the conclusion was announced that none of tîie al- 
leged defects or irregularities complained of either invalidated the 
tax or rendered the tax warrant void. The court held, in sub- 
stance, that the omission of the dollar mark on the assessment roll 
might be corrected at any time by the county treasurer; that the 
defective description of the realty was likewise subject to correc- 
tion at any time; and that, even though uncorrected, it did not 
affect the validity of the warrant. It was further said, after a 
review of the various provisions of the revenue laws of the state, 
that they had been specially framed so as to prevent such objec- 
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tipns to the assessment, as were then and now raised, from having 
tlie effect of rendering a tax invalid and preventing its prompt col- 
lection. While it is true that the défendant cannot avail itself of 
thèse décisions to support a plea of res judicata, nevertheless, as 
thesè are décisions construing a statute of the state, they are bind- 
ing upon this court, in so far as they place a construction upon 
the local statute, and détermine the validity of acts done there- 
under. Moreover, if they were not thus binding upon the fédéral 
courts, we should hâve little diflSculty, we apprehend, in reaching 
the same resuit whjch was reached by the suprême court of the 
state. Inasmuch, then, as it is settled, by the décisions aforesaid, 
that the inoney which the plaintiiï seeks to recover was collected 
under a valid tax warrant, and was thereafter paid over to the 
county, no ground is disclosed by the record upon which it can 
be recovered. The Haley Live-Stock Company, to whom Haley at- 
tempted to transfer the cattle, aecording to admissions contained 
in the présent record, did not become a body corporate until some 
time after the alleged trespass was committed^ so that at the tinie 
when the cattle were seized they were in fact Haley's property, 
and subject to be taken for taxes which had been assessed against 
him. This conclusion was reached by the suprême court of the 
United States, upon substantially the same state of facts that is 
disclosed by the présent record, in the case of Wilson v. Halev 
Live-Stock Co., 153 U. S. 39, 45, 14 Sup. Ot. 768. It résulta from 
what has béen said that no error was committed of which the plain- 
tiiï below is entitled to complain, and the judgment of the circuit 
court is therefore aftirmed. 



. CASE V. HALL. : 
(Circuit Court of Appeals, Eighth Circuit. April IT, 1899.) 
No. 1,134. 

1. Appbal — Dbfective Verdict — Necbssitt op Objection in Trial Court. 

An objection to the sufficiency of a verdict cannot be urged in an appel- 
late court, *here tlie bill of exceptions does not sliow tliat tlie defect was 
called to tlie attention of the triai court, and proper exception talœn to its 
action thereon. 

2. Samb— Revibw of Instructions— -Failure to Bring into Record. 

The charge of a trial court is no part of the record, and cannot be no- 
ticed on appeal, unless brought into the record by the bill of exceptions, 
and wlthout such charge before the court the refusai to give instructions 
requested cannot be reviewed. 

3. Same— Bill op Exceptions— Adding Matteus by Stipulation. 

Neither testimony nor instructions can be added to a bill of exceptions, 
after it is signed and filed, by stipulation of counsel in the appellate court. 

In Error to the United States Court of Appeals in the Indian Ter- 
ritory. 

Ben Hall, the défendant in error, brought an action of unlawful detainer 
against George W. Case, the plaintiff in error, in the United States court in the 
Indian Territory, to recover the possession of three tracts of lanfl, the samo 
being portions of a larger tract containing some 600 acres. The coinplaiat al- 
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leged, In suT)stance, that on Mardi 14, 1894, Hall rented to Case a certain farm 
and improvements thereon, five miles south of Nowata, in the Indian ïerritory, 
containing 600 acres, more or less, and known as the "Ben Hall Place," together 
with the dwelling houses, outhouses, barns, etc., thereon, for the term of five 
years; that Case entered into possession of the premises, and complied with 
the terms of the contract of lease, and paid his rent as therein agreed for the 
years 1894 and 1885 and until the Ist day of March, 1896; that on the latter 
day he refused to pay any more rent, and laid claim as owner to three parcels 
of the 600-acre tract, one of said parcels containing 135 acres of land situated 
in the northwest corner of the tract, together with the dwelling house, out- 
houses, etc., another parcel consisting of 45 acres of land situated in the south 
part of the 600-acre tract, and the third parcel consisting of a two-room log 
house, with the grounds appurtenant thereto, which was situated on the north 
side of the tract. In view of the premises, the plaintif! below demanded a 
judgment for the immédiate possession of the three parcels of land last afore- 
said, which were alleged to be unlawfuUy withheld by the défendant. The 
suit appears to hâve been instituted on April 20, 1896. For an answer to the 
complaint, the défendant admitted that he had failed to pay rent as charged in 
the complaint, and he further admitted that he had laid claim as owner to the 
three parcels of land forming a part of the 600-acre tract, which were men- 
tioned in the complaint. He alleged that thèse three parcels of land and the 
improvements thereon had been sold to him by the plaintiff, and that the plain- 
tif!! was not entitled to the possession thereof. The trial at nisi prius resulted 
In a verdict and judgment for the plaintiff below. The défendant appealed to 
the United States court of appeals in the Indian Territory, where the judg- 
ment at nisi prius was atfirmed. Case v. Hall (Ind. T.) 46 S. W. 180. From 
that court the record was removed to this court by a writ of error. 

W. H. Kornegay, for plaintiff in error. 
Preston S. Davis, for défendant in error. 

Before CALDWELL, SANBOBN, and THAYEE, Circuit Judges. 

THAYEE, Circuit Judge, after stating tlie case as above, delivered 
the opinion of the court. 

It is urged in this court as one ground for reversai that the verdict 
which was returned in the trial court was not in the proper form, 
and does not adequately describe the premises which were found to 
hâve been unlawfully detained. The verdict was as follows: 

"We, the jury, flnd the issue for the plaintiff, and assess his damage, in being 
Ivept out of possession of the premises, at $300. And possession of entire farm 
in ten days from date. Foreman: W. W. Miller." 

The défendant below insists that the jury should hâve returned a 
verdict of guilty or not guilty, and should hâve assessed the plaintiff's 
damages incident to the unlawful détention, if the finding was in his 
favor. In support of that contention, sections 33(i2-33<)5 and 3307 
of Mansfleld's Uigest of the Statutes of Arkansas are cited. It is 
unnecessary, liowever, to consider this contention, since the bill of 
exceptions which was settled and signed by the trial judge does not 
show that any objections were niade to the verdict when it was 
returned. The verdict was clearly sufflcient, in the light of the 
pleadings, to show what the jury intended, and to warrant the judg- 
ment which was subsequently entered thereon, wherein the property 
referred to was sufflciently described to identify it. If the verdict 
was not in the statutory form, the trial courfs attention should hâve 
been directed to the defect when it was returned, and an exception 
to the court's action in refusing to hâve it corrected, if the court did 
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80 refuse, should hâve been taken at the time, aûd the exceptioû 
should bave been properly preserved in the bill of exceptions. As 
the bill of exceptions contains nO record of any such action having 
been taken by the defendant's coiïnsel, the error complained of can- 
not be noticed by this court. 

The other errors that hâve been asëigned, to which our attention 
is directed in the briefg, each relate to the instructions which are 
said to hâve been either given or refused by the trial judge, but they 
cannot be noticed by this court for the following reasons: None of 
the instructions that are said to havè been given by the trial court 
are contained in the bill of exceptiohs which was settled and signed 
by the trial judge, and for that reason they form no part of the 
record. Neither does the bill of exceptions, as settled and eigned, 
contain a direction that the charge of the court be inserted therein. 

It is well established that the charge of the trial judge is no part 
of the record, and cannot be noticed on appeal, unless it is made a 
part thereof by a bill of exceptions, properly signed and filed. Dietz 
V. Lymer, 19 U. S. App. 663, 667, 10 0. C. A. 71, and 61 Fed. 792; 
Jefferson City v. Opel, 67 Mo. 394, and cases there cited. One instruc- 
tion is contained in the bill of exceptions, the same being an instruc- 
tion that is said to hâve been refused by the trial court; but whether 
an error was committed in refusing it can only be determined by Con- 
sulting the entire charge of the trial court. It may be that the in- 
struction contained in the bill of exceptions which was refused was 
not given because embraced, in substance, in other portions of the 
charge, ànd it will be presumed in aid of the judgment that such 
was the fact. It appears from the record that counsel filed a stipu- 
lation in the court of appeals in the Indian Territory shortly before 
the hearing of the case on appeal in that court, consenting that cer- 
tain so-termed "instructions" which were set ont in the stipulation 
might be referred to in that court as the instructions which were 
given by the trial judge. It has been held, however, that neither 
testimony nor other matters can be added to a bill of exceptions, 
after it is signed and flled, by stipulation of counsel alone. Wessels 
V. Beeman, 66 Mich. 343, 33 N. W. 510. The gênerai rule is that 
neither counsel nor the court to which an appeal is taken hâve any 
power to change the record niade by the trial court, and that defects 
or omissions therein can be cured only with the approval of the 
latter court. Cluck v. State, 40 Ind. 263. The case in hand is not 
one where a clerk, in certifying a record to an appellate court, has 
inadvertently omitted something which was in fact contained in the 
bill of exceptions as settled by the trial judge, but it is a case 
where an attempt is made in an appellate tribunal to insert some- 
thing in the bill of exceptions which is really no part thereof, be- 
cause it was never made ,a part thereof by the trial court. If counsel, 
by stipulation, can change the record without the sanction of the 
trial judge> they may thus présent any moot question to an appellate 
court. We cannot, therefore, regard the stipulation which was flled 
in the United States court of appeals in the Indian Territory, after 
the record had been removed thereto, and the term of the trial 
court had expired, as being effectuai to change or alter the record of 
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the trial court, from the standpoint from which that record must be 
viewed by this tribunal. Ae tlie bill of exceptions does not contain 
the charge of the trial judge duly certifled by him, we must présume, 
in aid of the judgment, that the charge was correct. The judg- 
ment of the United States court of appeals in the Indian Territory, 
and the judgment of the United States court for the Northern district 
of the Indian Territory, are therefore afflrmed. 



TEXAS & P. BY. CO. v. HARBY et ux. 

(Circuit Court of Appeals, Fiftli Circuit. May 2, 1899.) 

No. 791. 

1. Railroads— Dbath op Infant— Instruction— Care in Stoppino Train. 

An instruction, in an action against a railïoad for causing the death of 
an infant, after stating that servants opeiuting a train should use "such 
care as an ordinarily prudent person would exercise to stop the train in 
order to prevent injury to the party on the traclî," was qualified, without 
coming to a period, by adding: "And in this behalf the care and cau- 
tion an ordinarily prudent person would use would be to use every power 
within their ability and means to stop the train, in order that injury might 
not be inflicted on the person on the traclj; and if they fail to exercise 
this care, and to use every power and means consistent with the safety 
of themselves In their position on the train, and by reason of their failure 
to exercise such care and caution the person is injured, then they would be 
llable for any damage sustained or loss occasioned by reason of the injury." 
Edd to require a degree of care higher than such as "ordinarily prudent 
persons would exercise." ' 

2. Instructions— Cure of Brror. 

An instruction, in an action against a railroad for causing the death of 
an infant, which States that it is the duty of the engineer to use every 
means within his ability to stop the train in order that no injury may be 
inflicted to one on the track, and that a failure to exercise every power 
and means consistent with the safety of those on the train and engine to 
stop the train will render them liable in damages, and which is détective 
as requiring too high a degree of care, is not rendered less misleading or 
cured by adding that, "In this respect you are charged that a reasonably 
prudent and cautious person would hâve used air the efforts in his power 
and within his means and ability, consistent with the safety of those on 
the train and engine, to stop the train," and by conversely stating the 
matter, saying, "If, however» the engineer, after discovering the péril of the 
child, used ail the efforts at his command, consistent with the safety of 
those on the engine and the train, to stop the train, and avoid the injury," 
etc., as the charge clearly limits the qualification of the duty to use ail 
means, etc., alone by the ferms "consistent with the safety of those on the 
engine and train." 

3. Bame — Question for Jury. 

Where the évidence sliowed that the engineer, on a descending grade, 
did not discover a child on the traclî until within a train's length of hlm, 
when he applied the air brakes, released the sand, and did everything to 
stop the train, short of reversing the engine, which would resuit in a 
wreck, the réitération of language in the instruction tending to show that 
In the court's view he should hâve reversed the engine was erroneous, 
as It was the duty of the jury to détermine from the évidence whether the 
care of the engineer was such as a prudent man would hâve used. 

In Error to the Circuit Court of the United States for the Northern 
District of Texas. 

This was an action brought by T. H, Harby and his wife, Maggie Harby, 
against the Texas & Pacific Railway Company, for damages resulting from the 
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d^th of thelr Infaiit chijd, who was run on and kllled by a traîn of the rall- 
■wky coiiipàny on a bridge across the Colorado river at Colorado City, Tex., 
on ,Tuly IG, 1887. The child was 3 years and 11 months of âge. The location 
of the bridge is west and a few hundred yards distant from the station at 
Colorado Oity. The train that ran on the child was a f reight ' train, eomposed 
oî 15 cars loaded Wlth fat cattle, a ca,boose, and the englne, and was 680 feet 
l6ng. It was runnlng east; at the raté' of about 18 or 20 miles an hour, when 
it came ont of a eut and âround a curve to a point from which the engineer 
could look through the bridge in question, distant from that point about 1,300 
feet (the witnesses vary slightly as to the distancé). From that point the 
track is straight to and through the bridge. The bridge was a covered Iron 
bridge, 290 feet long, with trestlework at either end connected with the 
dump, making the length of the bridge proper and trestlework about 400 feet. 
The 1,300 .feet of straight track immediately west of the bridge over which 
the train ran just before running on the child is on a down grade 66 feet to 
the mile towards the bridge. The course of this track is approxlmately due 
east and west. The hour when the injury was inflicted was 6 p. m. No one 
saw the child at the tinie the Injury was received except the engineer and the 
flreman. 

The engineer, called for the défendant, testifled: "I was on No. 1 out of 
Big Sprlngs. It was a stock train,— fifteen cars of fat cattle; and coming to 
the top' of Colorado Hill there is a heavy grade there; and I was coming 
down the hill at a pretty good rate. I had but a short time to make Lorraine 
station, beyond Colorado, for the passenger train. Coming to the sait spur, 
which is perhaps a half or three-quarters of a mile from Colorado, I eased the 
train up, as I usually do. There is a heavy eut and a sharp curve there, and I 
always ease the train up so that, as soon as we get out of the eut, we can 
see the yard. I whistled for the station in the eut. I was getting out of the 
eut, and saw no train in the yard, and I released my air. The train was then 
reduced down to twenty miles an hour at that point. After I got out of the 
eut and onto the straight track about two train lengths [from the bridge the 
witness doubtless means], I called for signal board. We hâve a practlce of 
whistling four times for the board, and if the operator has any orders for 
you be will give you the board. I was watehing for the board, and then east 
my eye down the track through the bridge. I noticed some object on the 
track, evidently In the shade of the column of the bridge. At that time the 
engine was within a train's length of the bridge. Immediately I saw the- ob- 
ject move. I put on the emergency air, and called to my flreman, and he 
helped me open the sand lever. At times it works hard. We opened the sand 
lever, and both streams of sand were running on the rails. I passed along 
down, and I could see that the train was slowing up, but it was golng at sueh 
speed that it was Impossible to stop there. » • • After I came out of the 
curve, it was about a train's length before I applied the air again. I was 
within about a train's length of the bridge. I didn't notice any object on the 
bridge until I had moved at least a train length. The train was fifteen cars, 
engine, and càboose. * * * I did ail that mortal man could do to stop that 
train. I gave it ail the air on the train that could be given, and gave it sand. 
We do not use hand brakes on trains when the air is working. No, sir; I 
did not reverse the engine. I did not think it would afCeet it any. The mo- 
mentum of the train coming down that hill would tear the engine ail to 
Pièces, and throw her rods, and endanger the lives of ail on the engine. I 
was just about a train length from the bridge when I first saw the object. 
I could not hâve stopped that engine by any means in the world except by 
wrecking it. The curve (the one coming out of the eut) is about five hundred 
feet in length. * * ■* I put on the air the flrst time on the upper bridge, — 
the bridge near two miles from Colorado,~so as to slow It down gradually, 
as I alwaj'S do. At the sait spur I eased the train down so I eould make the 
spot in the yard in case there was a train there. The air was released when 
I went on the straight track. Just where I went on the straight track there 
is a little hill that I can see over, and see the yard. I could see there was no 
train in the yard, and I released the air. I eould not see through the bridge 
over two train lengths. I hâve been going thrpugh that bridge fourteen years. 
It is partly of wood and partly of iron. It is a truss bridge. Overhead, the 
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top of the bridge obstructs your view from the board. Nothing obstructs your 
View from the floor of the bridge af ter you get onto the straight traclî. I looked 
in the yaxd before I got on the straight tracii, and I was watehing for the 
operator to glve me a signal to pass through without stopping." 

The conductor of the train, called for the défendant, testifled: "It is some- 
thing like three or four hundred yards west of the bridge to the curve. It was 
on the straight traelî that I felt the air applied. I do not know just how far 
my cat)oose was from the curve, but I was on the straight track between the 
liridge and the curve. ïhe first application of air was before we got into 
the eut. The caboose brake was set, and the brake on the rear car was set. 
I did this in order that the engineer would not hâve to wasto his air going 
(lown hill. If it became necessary to stop, he would hâve air enough. This 
is the beaviest grade from Clyde to Toyah. I hâve been running over this 
division nine years. We had flîteen cars, an engine, and a caboose; fifteen 
stock cars, besides tlie engine and caboose, ail loaded with cattle. Sixteen loads 
is the capacity of the engine. They hardly ever put over fourteen cars of 
stock. They do not want flfteen cars if they can get less. That is a full 
train of stock. I do not know of anytbing else the engineer could bave done 
to stop the train. I do not know whether he reversed the engine or not. 
It is my opinion he did not. He could hâve done so, but it would bave been 
extreniely dangerous. An engine often strips itself, and tears up the lies; 
and it would be extremely dangerous to reverse an engine on a bridge. You 
cannot get an engineer to do it. On this occasion I do not think the train 
could bave been stopped before it went through the bridge, caboose and ail. 
I do not believe it could hâve been stopped west of the river." 

The fireman testifled, in substance, that just before coming to the bridge in 
(luestion he was down on the deck of the engine, breaking coal; that just as 
the engine got to the bridge he started to get up on the seat box: that in going 
into town he always got up on the seat box, and rang the bell going through 
town; that it was for this purpose that he was going to get on the seat box 
just as they were starting on the bridge; that, just as he started to get up, he 
saw the child, and he then helped the engineer to open the sand lever; that 
the sand lever was opened just before the engine got onto the Iron part of 
the bridge; that the engineer had applied the air just before they got to the 
bridge. 

J. K. Duke, called for the plaintiffi, testified in substance: "I am a drafts- 
man, and civil engineer, and trainman. I bave been in the motive railway 
train service. I am familiar with the opération of Westinghouse air brakes. 
I hâve had a little over four years' expérience as a trainman; three years with 
the Kock Island, at Ft. Worth. I became familiar with the running of trains. 
I never run a train; that Is the train master's duty,— train dispatcher's. I am 
familiar with the handling of air brakes or set or hand brakes. I am familiar 
with the appliances in use on trains to stop them or check their speed. The 
ordinary means ior stopping trains or checking their speed are air brakes and 
hand brakes. There is no other method that I know of by which the engineer 
stops his train. Reversing an engine means to reverse the direction in which 
it is going, and start the wheels back the other way. That is used sometimes, 
but hardly ever. If you should run into an open bridge, or something of that 
kind, and it became necessary to stop suddenly, they generally use that means. 
The method used principally is to apply the bralies and drop sand on the 
rails. * * * The purpose of dropping sand on the rails is to keep the 
wheels from slipping. That sand is controUed by the engineer. He has a lever 
running into the engine by which he can drop sand onto the rails, and then 
eut it ofC again. The air brakes are operated by the engineer. He opérâtes 
the air brakes just as he does his engine. When it is necessary, he puts on 
air to slow up or stop the train. When he gets slowed up enough, he releases 
it. I mean the engine man does this. He sets the air, and that sets ail the 
brakes on the train that hâve air. He can set it at différent pressure. He can 
set readily, and as heavy as he wants to. In an emergency he puts it on with 
full force, and stops as quick as he can. A train running twenty-five or thirty 
miles an hour ought to be stopped on an ordinary road in from three to six 
hundred feet. If the grade was very heavy, it might eut some figure. If it 
was an incline like Pike's Peak, it could eut considérable figure. If the 
94 F.— 20 
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grade is slight, I should not think it would eut much figure. * • * A train 
running fifteen miles an liour, equlpped witli air brakes, the track sanded, and 
thie engine reversed, with fljCteen loaded cars, ought to be stopped in a train's 
length. * * ♦ I am not familiar with the railroad bridge across the Cîolo- 
rado river. I hâve passed over it. I d6 not think it Would be possible for a 
train running fifteen miles an hour to run twelve hundred or fifteen hundred 
feet with the air brakes set and the englhe reversed. I do not think it would 
go that far. That is over a qualrter of a mile. In my opinion, a train going 
fifteen miles an hour, with fifteen loads, equlpped with air brakes, ought to be 
stopped in seven or eight hundred feet. Just a slight grade would not eut 
much figure. Of course, it would eut some figure; but, if it was a slight grade, 
it would not eut much. If you had only flfty per cent, of air, it would not 
make much différence. Some roads, if they hâve flfty per cent, air, they leave 
the entire control of the train to the air. A train is not properly equipped 
unless it has air brakes." 

It is not necessary to further quote or summarize the testlmony. After the 
évidence hàd closed, the défendant requested the court to charge the jury as 
follows: "The court instructs the jury thât the plaintlfCs hâve falled to show 
a right to recover in this case, and you are instrueted to return a verdict for 
the défendant." This req,uest the court ref used, and to this action of the 
court "the 'défendant excépted, ter the reason that the plaintifïs hâve not 
shown that the engineer in charge of the train which hurt the chîld failed to 
do everything in his power, consistent *ith the safety of hls train and the crew 
on it, to stop the train after he saw the child." Whereupon the court charged 
the jury, among other things, as appears in the assignment of errors, which, 
as far as it is necessary to notice, is aS follows: "First. The court erred in 
refusing to give the foliowing charge, which was requested by the défendant: 
'The court instructs the jury that the plalntifls hâve failed to show a right to 
recover in this case, and you are instrueted to return a verdict for the défend- 
ant.' Secôpd. The court erred in charging the Jury as follows: 'While the 
railroad conipany has the right to use this track in thë'prospcution of its busi- 
ness as a common carriei: of freight and passengers, and has a right to move 
its trains over its track and bridges, yçt, at the saiiie time, when anybody is 
upon the track, either man or child. and sueh pérson is in a perilous position, 
and this perilous position is discovered by the servants of the railway Com- 
pany operating the train, thèse servants operating the train niust use sucli 
care and caution as an prdinârily prudent person would exercise to stop the 
train in order to prevent injtiry to thé party lipon the track; and in this behalf 
the care and caution an ordinarily prudent person would use would be to use 
every power within their ability and means to stoii' the train in order that 
Injnry might not be infiicted on the pètson on the tra,ck; and if they fail to 
exercise this care, and to use every pôVer aind means consistent with the sâfety 
pf themselves in their position on thé" train, and by reason of the f allure 
to exercise such eàie and cMtlbn thé persôn is injured, then they would be 
lia,ble for any damages suètaMiedor losis bccasioned by réâson of the injury. 
In this case you'kre charged that if the engineer whb wàs operating the en- 
gine discovered plaintlfCs' child upon tiie bridge, then It w;as his duty to use 
such care to prevent injury tp the child as a reasonably prudent and cautions 
pérsbn would hâve used under similar circumstances; and in this respect you 
are charged that a reasonably prudent and cautious person Would hâve lised 
ail the effort^ in his power and within his means' and ability, consistent With 
the safet/ pf thoSe oh thte ti-ain and engine, tp stpp the train, and avoid'iiïjury 
tp the child; and if, kuptv'ing pf the péril of the child, the engineer failed to 
use such means to àvbid the threatened danger, then he was guilty of négli- 
gence directly causing such injury to thé child, which resulted in its death, 
and the défendant company Would be liable. If, hoM'ever, the engineer, after 
discovering the péril of thé child, used ail the efforts In his pbwer, and ail the 
means at his cbromand, «insistent with the safety of those on the engine and 
train, to stop the train, and avbid the injury, then the engineer was not 
guilty of négligence, ànd your verdict should be for the défendant. Ypu shpuld 
take into Cpnsldèràtlon ail thé évidence introduced In ail 'its phases, and at- 
tempt to ascertain from that évidence and surrounding circumstances whether 
or not the engineer, after discovering the péril of the child, cpuld hâve, by the 
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use of tlip means witliin his power, stopped his eiigine before iiiflicting injiiry 
on tlie clnld. ïliat is the question you are çalled on to détermine from tlie 
évidence before you. If you flnd tliat lie could bave stopped tlie t:'ain by the 
exercise of sucli care as I hâve indieated to you, and that he failèd to do so, 
and by reason of his failure and neglect to do so thls child was klUed, then it 
would be your duty to find for the plaintifCs; but, if he eould not hâve stopped 
the train by the exercise of the power and means at his command, it will be 
your duty to flnd for défendant' " To this portion of the charge, when given, 
the défendant duly excepted "because it is conflicting, and calculated to con- 
fuse the jury. It, in one part of it, makes the défendant liable if the perilous 
position of the child was discovered by the servants of défendant operating the 
train, and requires of them care and prudence, etc. There is no évidence that 
any servant but the engineer saw the child, who had any power to in any 
way control the train. It détermines what a prudent man would do under 
the circumstances, instead of leaving that to the jury. In one part it charges 
that the engineer should do anything in his power, consistent with the safety 
of tbe crew, and does not leave him the right to act with référence to the 
safety of the train and freight; and, in event the servants were guîlty of neg- 
lect as defined, they would be Uable. In another part of the charge it is made 
the duty of the engineer to stop the train, if he could do so with the means at 
his command, without limiting this duty to the safety of the train and crew." 

T. J. Freeman and R. L. Stennis, for plaintiff in error. 
Before PAEDEE, McCOKMICK, and SHELBY, Circuit Judgès. 

McOORMICK, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

After hearing the évidence, the court below practically withdrew 
from the jury ail the issues but that of discovered péril, submitting 
only the question, did the engineer in charge of the engine which hit 
the child use proper care to prevent injuring it, after he discovered 
its péril? and the question of damages. The jury found for the 
plaintiffs the sum of |750. We notice only the second of the errors 
assigned, because the view we hâve taken of it rendors it necessary 
to reverse the judgment below, and on another trial the évidence 
may be materially différent. In that portion of the charge given 
by the court to which the défendant excepted, and on which it has as- 
signed error, the trial judge, in stating the gênerai rule, eaid: 

"When anybody is upon the track, elther man or child, and such person is 
in a perilous position, and this perilous position is discovered by the servants 
of the railway company operating the train, thèse servants operating the 
train must use such care and caution as an ordinarily prudent person would 
exercise to stop the train in order to prevent injury to the party on the track." 

Thus far the rule is stated with suflQcient accuracy, but, without 
coming to a full stop, the trial judge proceeded to qualify it by add- 
ing: 

"And in this behalf the care and caution an ordinarily prudent person would 
use would be to use every power witliin their ability and means to stop the 
train in order that injury might not be inflicted on the person on the track; 
and if they fall to exercise this care, and to use every power and means con- 
sistent ^ith the safety of themselves in their position on the train, and by 
reason of the failure to exercise such care and caution the person is injured, 
then they would be liable for any damage sustained or loss oecasioned by rea- 
son of the injury." 

Thus qualifled, the rule requires the use of a degree of care much 
bejond "such as ordinarily prudent persons would exercise," even the 
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utmost care.that tlie most prudent persons would or could use. Such 
a high decree of care is not and cannot be exacted under such circum- 
stances of corporations or of natural persons, because it could not 
be met in the operating of the character and amount of machinery 
used and necessary to be used in railroad transportation. As was 
eaid by the circuit court of appeals for the Eighth circuit, we bave no 
question that the trial court had in mind the true rule applicable to 
the situation, but, unfortunately, the form in which the instruction 
was given would not convey the proper meaning to a jury composed 
of men unskilled in légal phraseology. Manufacturing Co. v. John- 
son, 32 C. C. A. 309, 89 Fed. 677. The trial court probably had in 
mind this language, used by the suprême court of Texas in a some- 
what similar case: 

"If défendant, through the parties in charge of the engine, lînew of Breado-vy's 
péril in time to hâve avoided same, such linowledge imposed upon It the new 
duty of using every means then within Its power, consistent with the safety 
of the engine, to avoid running him down, and a failure so to do would render 
it llable, notwithstanding he may hâve been guilty of contributory négligence 
in being exposed to the péril. This new duty and liability for its breach is 
imposed, upon principles of humanity and public policy, to prevent what would 
otherwise be, as far as civil liability is concerned, the Ucensed destruction of 
persons negligently exposing themselves to péril." Kailway Co. v. Breadow, 
90 Tex. 26, 36 S. W. 410. 

It is to be considered that the language just quôted is not addressed 
as an instruction to a jury, but to trial judges and the légal profes- 
sion. It is to be observed, also, that the using of "every means then 
within the power of the servants of the défendant" is subject to the 
qualification embraced in the further language, "consistent with the 
safety of the engine." In that case it was the running of an engine 
alone which inflicted the injury, and the words "consistent with the 
safety of the engine," in their application to this case, are équivalent 
to the words "consistent with the safety of the train," if thèse are 
understood to embrace the engine, the cars, the amount and character 
of freight, and the persons on the train. The analogous qualiflcation 
actually given in this case in the statement of the gênerai proposition 
is, "consistent with the safety of themselves in their position on the 
train." 

The def ect which we are attempting to point out was not cured or 
rendered less misleading and hurtful when the judge came to apply 
his gênerai proposition to the case the jury were considering. Imme- 
diately, in the same brief paragraph, without the interposition of a 
full stop, the language is repeated: 

"And in this respect you are chargea that a reasonably prudent and cautions 
person would hâve used ail the efforts in his power and within his means and 
ability, consistent with the safety of those on the train and engine, to stop the 
train." 

Then, in the next sentence, stating the matter conversely, thé judge 
says: 

"If, however, the engineer, after discovering the péril of the child, used 
ail the efforts in his power, and ail the means at his command, consistent with 
the safety of those on the engine and train, to stop the train, and avold the 
injury," etc., 
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--Still clearly limiting the qualification of the duty to use ail the 
means, etc., alone by the terms, "consistent with the safety of those 
on the engine and train." Then, further on, in concluding the charge 
on this subject, the judge said: 

"If you flnd that he could hâve stopped the train by the exercise of such care 
as I hâve indicated to you, and that he failed to do so, and by reason of hls 
failure and neglect to do so this child was killed, then it would be your duty 
to find for the plaintiffs; but, if he could not hâve stopped the train by the 
exercise of the power and means at hls command, it wlll be your duty to flnd 
for défendant" 

In the opinion of the suprême court of Texas from which we hâve 
quoted it is said : 

"The principle [of humanity], however, bas no application in the absence of 
actual knowledge on the part of the person inflictlng the injury of the péril 
of the party injured in time to avoid the injury by the use of the means and 
agencies then at hand. If he had no such lînowledge, the new duty was not 
imposed, though It be clear that by the exercise of reasonable care he might 
bave acquired the same. The burden of proof was upon the plaintifC in this 
case, in order to recover for a breach of such new duty, to establish, not that 
the employés might, by the exercise of reasonable care, bave acquired such 
linowledge, but that they actually possessed It." 

In this case there is an utter absence of proof that the engineer 
saw the child until the engine was within a train's length of the 
bridge, or that the fireman saw it until just as the engine got to the 
bridge, or that any other servant of the company saw it before it re- 
ceived the fatal injury. There is no évidence tending to show that 
the brakes and sand were not applied to the utmost as soon as the 
child's présence on the track was discovered. On the contrary, the 
proof is ail one way, and conclusive, that both of thèse means were 
used as promptly and eflSciently as was possible. The engine was 
not reversed. There was no dispute or room for question about what 
was done and what was not done. The very substance of the issue 
was, not what was done or what was not done, but whether what was 
done was the use of such care and caution as an ordinarily prudent 
person would exercise to stop the train in order to prevent the injury 
to the party on the track. That is not a question of law, otherwise 
the trial judge would not hâve submitted it to the jury. Further 
than this, there is no proof tending to show that the engineer could 
hâve done anything more than he did do, except to reverse bis engine. 
It is doubtless true that a compétent engineer in charge of such an 
engine, pulling such a train, at such a place, and exercising the care 
and caution of an ordinarily prudent person, would hâve used every 
power within his ability and means to stop the train, consistent, in 
hie judgment, with the safety of those on the engine and on the train, 
and of the train and its freight. From necessity, it was, and must 
ever be, a question for enlightened judgment in the very émergent 
time, "What means of those within my reach can I use that are con- 
sistent with my own safety," the safety of other persons on the engine 
and train, and the safety of the train itseJf and its freight? It is 
true that the judgment of the jury is the final arbiter, and in particu- 
lar cases it may be true that the défendant is liable for an error in 
judgment of its servant engineer. The engineer says that, having 
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in view the grade of the track, the weight of the train, its speed, its 
proximity to the bridge and to the ehild on the track, his judgment 
was that to mvérse the engine would not affect the speed of the train 
or the safety of the child, but that it would tear the engine ail to 
pièces, throw her rods, and endanger the lives of ail on the train, and 
that he could not stop the engine by any means in the world except 
by wreckirig it It cannot be the law that the défendant or its serv- 
ants are in duty bound to uise jnèans thàt will causé them to incur 
such extrême hazards on the barest possibïlity of being thereby able 
to prevent running onto a person^ even a tender infant, whose prés- 
ence on thè track was not to bavé been expected, and was not dis- 
covered until the case preeented the dire alternative of a fatal in jury 
to the child or the most serious injury to the train and those thereon. 
We aye not able to believe that the jury would or could hâve found 
as a fact that a compétent engineer, using the care and caution 
of an ordinarily prudent person, would hâve reversed his engine under 
the circumstances and conditions shown by the proof; or that, if he 
had done go, tbè injury to the child would hâve been thereby prevent- 
ed, if they had not been misled by the charge of the conrt, or by their 
misunderstanding of his charge, into accepting it as matter of law, 
binding on their consciences as sworn jurors, to flnd for the plain- 
tiffs because thè engineer did not reverse his engine The tone of 
the instructions, and the réitération of the définition of that care 
which a person of ordihary prudence would use, seems to us — as we 
think it must hâve appeared to the jury — to express that the judge's 
view of the lâtv was that the engineer should hâve reversed his en- 
gine. We are far f rom deeming it our duty to limit the sound dis- 
crétion of thé trial judge in using large freedom in disciissing the 
testimony in his charge to the jury. It is both his privilège and his 
duty tô do so. But he should at the samé time take care to inform 
them that his suggestions are not binding on them as matter of law; 
that, however high may be their regard for his views of the évidence 
in a case like this, it is their duty, and not his, to détermine from ail 
the facts admitted or established by proof whether the care and cau- 
tion shown to bave been used was up to that measure which, in their 
judgment, a person of compétent skill and of ordinàry caution and 
prudence, placed in the engineer's position, would hâve exercised. 
For the error in the charge of the court below, the judgment must be 
reversed, and the case is remanded to the circuit court, with instruc- 
tions ,to grant a new trial. 
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(Circuit Court of Appeals, Eighth Circuit. April 10, 1899.) 

No. 1,140. 

ACCOBD AND SaTISFAOTIOK— EXÉCCTOBT Agrebmbnt. 

An agreement to accept notes of a tliird person in part payment of a 
debt, and to extend the time for paymant of the remainder, on the giving 
of certain security, must be fully executed before it can be pleaded as an 
accord and satisfaction. 
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In Error to the Circuit Court of the United States for tlie District 
of Kansas. 

This is an action to recover the amounts due défendant in error from the 
plaintifl: in error on two certiflcates of deposit. The défenses are that the bank 
having been placed in the hands of a receiYer, plaintifC agreed with the bank, 
in writing, to accept in payment of his daims 10 per cent, in money, and certiti- 
cates of deposit for the balance, payable in 10 installments, at intervais of three 
months, at 4 per cent, per annum; that afterwards, it having been ascertained 
that the bank would be unable to carry out thèse agreements, the plaintifC 
agreed with défendant to accept in payment of his claims a note for 5>4,500 of 
one of the bank's debtors, to be secured by a mortgage on real estate of that 
debtor, and also by mortgage on three lots belonging to the bank, to be se- 
lected by the plaintifi! from a large list of lots to be submitted to him, and the 
balance due the plaintiff was to be paid in 10 equal installments, at intervais 
of three months. Tliere are no allégations of satisfaction or acceptance of the 
agreement, and upon the trial the court held the answer set up no défense, and 
sustained a demurrer to it, and directed a verdict for the plaintifC for the full 
amount of his claims. The contention of the plaintiff in error is that the court 
erred in sustaining the demurrer to the answer, and in refusing to permit the 
introduction of évidence to support its allégations. 

Peters & îslcholsori and Pollock & Lafferty, for plaintiff in eiTor. 
Stanley, Vermillion & Evans and Mathewe, Heade & Mathews, for 
défendant in error. 

liefore CALD\^^LL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge. Tbe agreements set up in the answer 
amount to notliing more tlian an executory contract for an accord. 
There are no allégations showing a satisfaction. It is a well-settled 
raie of law that accord without satisfaction is not a good answer. 
An agreement or accord which is to operate as a satisfaction of an 
existing liability must, before it can hâve that effect, be fully exe- 
cuted. It is not enough that there be a clear agreement or accord 
and a sufflcient considération; but the agreement or accord must be 
executed before it can be pleaded as an accord and satisfaction. If 
part of the considération agreed on be not performed, the whole ac- 
cord fails. City of Memphis v. Brown, 20 Wall. 289, 308, 309; Clifton 
V. litchûeld, 106 Mass. 34, 40, 41; Crow v. Lumber Co., IG 0. G. A. 
127, 69 Fed. 61; Coblentz v. Manufacturing Co., 40 Ark. 180; Ogilvie 
V. Hallam, 58 lowa, 714, 12 N. W. 730 ; 1 Smith, Lead. Cas. (5th Am. 
Ed.) 445, 44'6, and cases there cited. 

The answer must allège that the matter was accepted in satisfac- 
tion. Sinard T. Patterson, 3 Blackf. 354; Banking Co. v. Van Vorst's 
Adm'x, 21 N. J. Law, 101. Mère readiness to perform the accord or 
a tender of the performance will not do, and a plea of accord and 
tender is bad upon demurrer. Russell v. Lytle, 6 Wend. 390 ; Hawley 
V. Foote, 19 Wend. 516; Tilton v. Alcott, 16 Barb. 599; Clifton v. 
Litchûeld, supra. In the latter case the suprême judicial court of 
Massachusetts say: 

"But an executory agreement to discharge such a demand, upon the glving 
of a promissory note by the debtor, or payment of a sum less than the amount 
actually due, is not binding upon the créditer, and cannot be enforced against 
him or set up in bar of a suit upon the demand; and therefore the mère ofCer 
of such note, or of such less sum in payment, will not operate to discharge the 
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délit, UBiess it is accepted by the creditpr, His refusai to ^cccpt It is the 
tireach only of an executôry agreemerit' without considération. The whole 
transaction will then stand as an accord without satisfaction." 

That the agreement in this case was merély executôry is not con- 
troverted. It is alleged that tbQ lots of the bank whiqh were to be 
added to the security were to be selected by the défendant in error 
from a list of property owned by the défendant; but there is no 
allégation that thèse lots were ever selected, although it is charged 
that -a large list of the bank's lots were tendered to défendant in error 
for a sélection. As there was no satisfaction, the answer setting up 
accord and sjitisfaction, without averring satisfaction, was bad, and 
the court did not err in directing a verdict for the plaintiff. The 
judgment of the circuit court is affirmed. 



COLORADO EASTEKN RY. CO. v. UNION PAC. EY. 00. 

(Circuit Court of Appeals, Elghth Circuit April 10, 1899.) 

No. 1,121. 

1. DiSMISSAL I-OR WANT OF PuOSECUTION— ReVIEW. 

An order of dismlssal for want of prosecution, with judgment for costs, 
is a final judgment, ïrom which an appeal -will lie. 
2. Appbal and Erhor— Finaijty of Judgment. 

To constitute a final judgment for purpose of appeal it is not essential 
that it should be a bar to another suit. 
8. Want of Prosecution— Dismissal. 

Dismlssal of cause for want of prosecution is wlthin the discrétion of 
the court, even In the absence of a rule permitting It. 
i. Sa MB. 

Where nearly six years had elapsed slnce the flling of the original péti- 
tion without steps to bring cause to trial, during which time plaintiff had 
twlce flled pétitions praying that suit be not dismissed for want of prose- 
cution, alleging the pendency of other suits Involving the niatter in dispute, 
and such suits were fiijally disposed of, and no further steps were talî;en in 
the cause until two years later, when défendant flled pétition to dismiss for 
want of prosecution, the court did not abuse its discrétion In granting the 
application. 

5. CONDBMNATION PBOCBEDINGS— NATUHE AS SuiT, 

A proceeding for condemnation of right of way Is a suit, so as to author- 
ize the court to dlsmiss it for want of prosecution. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Application for dismissal for want of prosecution. Granted, and 
plaintiff brings error. AfiBrraed. 

The plaintiff là error flled its pétition in the stàte court of Colorado for 
condemnation of a right of way. The original pétition was flled on September 
12, 1892i and the cause was removed to the fédéral court by défendant in error 
on October 14, 1892. The transoript of the record was flled on November 1, 
1892. No action was had on the pétition until October 4, 1894, when the plain- 
tiff in error flled a pétition asliing that the suit be not dismissed under the rule 
of the circuit court for the district of Colorado, which provides that ail gults 
in which no progress has been made during the preceding year should be dis- 
missed, setting up that at the time there were pending in the suprême court 
of the United States and the court of appeals of Colorado suits to détermine the 
question of the right of plaintiff in error tq condemn the land in dispute. 
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Nothing further was done In the cause until April 29, 1896, when another 
pétition was filed by the plaintiff in error praylng the court not to dismiss 
the proceeding, assigning the same reasons as were set up in the pétition flled 
October 4, 1894. The cause pending in the United States suprême court was 
finally disposed of November 20, 1895, and the one in the Colorado court of 
appeals in October, 1896. No further steps were talien in the cause until 
June 29, 1898, when the défendant In error flled a pétition to dismiss the suit 
for failure to prosecute. To this motion a reply was filed, and on July 5. 
1898, the same came on for hearing, whereupon the court dismissed the cause 
"for failure duly to prosecute the same," and rendered judgment for costs 
against the plaintifC in error. 

Lucius M. Cuthbert (Henry T. Rogers and Daniel B. EUis, on brief), 
for plaintiff in error. 

Willard Teller (Harper M. Orahood, on brief), for défendant in er- 
ror. 

Before CALDWELL, SANBOEF, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge (after stating the facts). The défend- 
ant in error nioves to dismiss the writ of error upon the ground that 
the dismissal of a cause for want of prosecution is not subject to re- 
view by an appellate court. The motion must be denied. An order 
of dismissal for want of prosecution and a judgment for costs against 
plaintiff is a final judgment from which an appeal will lie. Tunnel 
Co. V. Pell, 4 Colo. 184; Wood v. Coman, 56 Ala. 283; Dowllng v. 
Polack, 18 Cal. 626. To constitute a final judgment, it is not es- 
sential that it should be a bar td another suit. It is only when a 
suit is determined on its merits that it is a bar to another action. 
Hughes V. U. S., 4 Wall. 232. The court below has promulgated the 
following rule: 

"Ail causes at law and in equity in which no order or progress has been 
made and entered of record within one year last past shall be dismissed for 
want of prosecution, unless upon cause shown during the first twenty days of 
the May term the court shall otherwise order." 

This is a verj' proper rule, but, in the absence of such a rule, every 
court has the power to dismiss a cause for want of prosecution. It 
is a matter of judicial discrétion, and is frequently exercised. Ash- 
ley V. May, 5 Ark. 408; Peralta v. Mariea, 3 Cal. 185. There is no 
ground whatever for claiming that this discrétion was abused or 
arbitrarily exercised in this case. Nearly six years had elapsed since 
the filing of the original pétition without any steps being taken by 
the plaintifï to bring the cause to trial. The contention that a pro- 
ceeding for condemnation is not a suit is fully disposed of by the dé- 
cision in Boom Co. v. Patterson, 98 U. S. 403, where it is held that 
it is a suit and removable to the fédéral courts when the necessary 
diverse citizenship exists, or, as in the case at bar, one of the parties 
is a fédéral corporation. The judgment of the circuit court is af- 
flrmed. 
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LIVERPOOL & LONDON & GLOBE INS. CO. v. KBAENEY et aL 

(Circuit Court of Appeais.'Èigbth Circuit. April 10, 1899.) 

■ No. 1,127. 

1. iNstjBANCB— Construction dp iPoMcy— Ïeon Safk Clause. , . 

Ey a clause in a policy of irisurance on a stock of merehandise the in- 
surèd agreed to keep the boplts containing a record of liis business, togetlier 
witH his last inventory, "securely locked in a fireproof safe at niglit, • » * 
or in some secure place not exposed to a lire wïiicli would destroy tlie Iiouse 
where sucli business is carried on." Held, tliat such clause gave the insured 
an option to keep the books eithér in a safe or some other secure place, 
which option he might exercise at any time, and was not violated by the re- 
moval of the books in the nlght from the safe to a place of Safety outside on 
the approach of a flre to the building, such removal belng but an act of pru- 
dence; nor did the accidentai loss of the inventory during such removal 
preclude a recovery on the policy. 

3. Same. 

A provision of an iron-safe clause in a policy of Insurance on mer- 
ehandise, whlch, in addition to requlring the Insured to keep his books and 
inventory in a safe or other secure place at nlght, makes the policy void 
In the event that he shalj f ail ,to produce such bocks and Inventory in 
case of loss, mnst be given a reasonable, and not a strictly literal, con- 
struction; and, so consti-ued, in corinectlon vcith the provision for the man- 
ner in whlch the books and lùVétitorjr shall be kept to Insure their safety, 
it rèquirès the: insured to produce them àfter the tiré, if within bis power to 
do so, and pasts upon hirp the i;esponsibJllty for thelr loss in ail cases 
where such loss is due to a wrbngf ul or fraudulent act on his part, or to 
his culpabie négligence. ; 

Sanborn, Ôircuit Judée, disseùting. 

In Error to the United States Court of Appeals in the Indian Ter- 
ritory. 

This suit Is founded on two insùrance policies, one for $2,500 and one for 
$1,000, which were issued by the Liverpool & London & Globe Insurance Com- 
pany, the plaintifC in error, to T. K. Kéarney and J. W. Wyse, eomposing the 
flrm of Kearney & Wyse, the défendants in error. ïhe .policies covered a 
stock of hardware located in the town of Ardmore, in thé Indian ïerritory, 
vi'hich was desfroyed by flre on the mornlng of April 19, 1895, during the life 
of the policies. For a défense to the elaim made under the policies the défend- 
ant Company appears to hâve relied altogether on the foUowlng provision of 
the policy, termed "the iron-safe clause": "The assured under this policy here- 
by covenants and agrées to keep a set of books showing a complète record 
of business transactions, Including ail purctiases and sales, both for cash and 
crédit, togethér with the last inventory of said business; and further cove- 
nants and agrées to keep such books and inventory securely locked in a fire- 
proof safe at nlght, and atall times when the store mentioned in the withiii 
policy is not actually open for business, or in some secure place not exposed to 
a lire which would destroy the house where such business is carried on; and 
In case of loss the assured agrées and covenants to produce such books and 
inventory, and, in the event of a fallure to produce the same, this policy shall 
be deemed null and void, and no suit or action at law shaU be maintained there- 
on for any such loss." Noncompliance with this clause was alleged in the 
defendant's answer, in that the insured did not keep books showing a com- 
plète record of their transactions, Including ail purchases or sales for cash and 
crédit, nor any Inventory of said business, or mémorandum, securely locked in 
a fireproof safe at nlght, or in some secure place not exposed to flre; and in 
that they did not furnish to the insurer, as a part of their proof of loss, a 
record of their transactions,— that is, of the sales for cash or crédit, or pur- 
chases,— or an Inventory of their business, There was a verdict and a judg- 
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ment at nisi prius in favor of the plaintiffs below, whieh judgment was afflimed 
t)y tlie court of appeals in tlie Indlan Terri tory. 40 S. W. 414. Tlie défendant 
below brought the case hère on a writ of error. 

A. B. Quinton (E. S. Quinton, W. A. Ledbetler, and S. T. Bledsoe, 
on brief), for plaintiff in error. 

A. G. Cruce (W. B. Johnson, W. I. Oruce, and l^ee Cruce, on brief), 
for défendant in error. 

Before CALDWELL, SAÎS^BOKN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The défendant below, against whom the judgment was rendered, 
assigns several errors in the proceedings of the trial court, but each 
assignment présents only some spécial phase of the same gênerai 
(luestion, namely, whether the trial court properly construed and 
gave due effect to the "iron-safe clause" of the policy, above quoted 
in the statement. Concernlng the facts of the case there is prae- 
tically no dispute. On the night of April 18, 1895, between the 
hours of 1 and 3 a. m., a flre accidentally broke out in a livery stable 
in the town of Ardmore. which was about 300 yards distant from the 
plaintiffs' place of business. Efforts to arrest the progress of the 
conflagration failed, and when it had approached so near to the 
plaintiffs' place of business that the Windows of their store were 
cracking from the heat, and the building was about to take flre, one 
of the plaintiffs entered the building for the purpose of removing 
the books of the flrm to a safer place, thinking that it would be bet- 
ter to remove them than to take the chances of their being destroyed 
by lire. He opened an iron safe in the store, in which they had bêen 
deposited for the night, which was called a flreproof safe, and took 
them therefrom, and to his résidence, some distance away. The 
books consisted of a ledger, a cash book, a day book or blotter, and 
a small paper-covered book containing an inventory that the flrm 
had taken of their stock on or about January 1, 1895. In the hurry 
and confusion incident to the removal of the books, the inventory 
was either left in the safe, and was destroyed, or was otherwise lost, 
and could not be produced after the flre. The other boolis, however, 
were saved, and were exhibited to the insurer after the flre, and 
were subsequently produced as exhibits on the trial. There was 
neither plea nor proof that the loss of the inventory was due to 
fraud or bad faith on the part of the plaintiffs, or either of them. 
The trial judge charged the jury that the set of books which had 
been kept, and which were produced on tlie trial, "were substantially 
in compliance with the ternis of the policy upon that subject," and 
no exception was taken by the défendant to this part of the charge. 
The boolœ, though used at the trial as exhibits, do not form a part of 
the record. For thèse reasons no question arises as to the suffi- 
ciency of the set of books that was kept which we are called upon 
to consider. It must be taken for granted that it was a proper set 
of books, as the trial court held. The only substantial ground for 
coniplaint seems to be that the inventory was not produced. Does 
the fact that the inventory was lost under the circumstances afore- 
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said, and was not produced, vitiate the policies? It will be observed, 
from reading the "iron-safe clause," that the plaintifls below did not 
bind themselves unconditionally to keep their bboks in a fireproof 
safe at night, aiid at ail times when the store was not actually open 
for business. Their engagement was to so keep them, "or in some 
secure place not exposed to a fire which would destroy the house 
where such business is carried on." They had an option, therefore, 
either to keep them in a fireproof safe, or in some other secure place, 
where they would not be liable to be destroyed by a flre which might 
destroy their placé of business. We perceive no reason why the 
plaintiffs were not entitled to exercise this option of removing their 
books to some other safe place at any time, and to exercise it, es- 
pecially when a conflagration was sweeping towards their place of 
business, which bid fair to destroy it, and possibly to destroy their 
books as well, though contained in a safe. It cannot be said, we 
think, that, having placed the books in the safe on the night of April 
18, 1895, at the close of business, they were bound to let them re- 
main there until morning, no matter what might occur, and that in 
the meantime they lost the right given by the policy to remove and 
keep them elSewhere. The option was a continuing one, and it was 
eminently proper, we think, for the plaintiffs to exercise it during 
the night of the fire, when it became obvious to them that their place 
of business was about to be destroyed. They acted prudently, do- 
ing what any other man of ordinary caution would hâve done if he 
entertained lurking doubts as to the fireproof quality of his safe, or 
was unwilling to hâve his books buried perhaps for days under a 
mass of débrie. 

Counsel for the défendant company direct our attention, however, 
to the last paragraph of the "iron-safe clause," and urge, in substance, 
that the stipulation therein contained bound the plaintiffs, in any 
event, to produce the inventory after the flre; and that, even though 
it was lost, aûd cannot be produced, they are not entitled to recover. 
This argument proceeds upon the theory that the last paragraph of 
the "iron-safe clause" muet be read literally, that it admiis of no ex- 
ceptions or qualifications, and that the failure to produce the books 
or. inventory for any reason vitiates the policies. We cannot assent 
to this view of the case. Like ail contracts made between private 
parties, and like ail statutes, for that matter, they must receive a 
reasonable interprétation which will not work injustice or lead to 
absurd conséquences. U. S. v. Kirby, 7 Wall. 482; Heydenfeldt v. 
Mining Co., 93 U. S. 634; Church of Holv Trinity v. U. S., 143 U. S. 
457, 460, 461, 12 Sup. Ct. 511; Scott v. Latimer, 33 C. O. A. 1, 89 
Ped. 843; Thurber v. Miller, 14 C. C. A. 432, 67 Fed. 371, and 32 U. 
S. App. 209 ; Davis v. Bohle, 92 Fed. 325. If it had been the intention 
of the défendant company that the final paragraph of the "iron-safe 
clause" should be construed as it now claims, then we perceive no 
motive for inserting the preceding clause, which required the insured 
to keep his books in a fireproof safe, or other secure place; and that 
clause might as well havé been omitted, giving him the power to keep 
his boolts where he pleased, and making his right to recover dépendent 
upon the actual production of his books, and throwing upon him in 



IJVERPOOL & LONDON & GLOBE INS. 00. V. KEARNEY. 317 

ail cases the responsibility for their production. Again, the construc- 
tion contended for by the insurer might at times require the insured 
to produce his books when, without any fault on bis part, it would be 
physically impossible to do so. For example, if a burglar should 
blow open a safe containing books, and start a flre which should de- 
stroy the insured's books as well as his stock in trade, then he could 
not recover on a policy containing the "iron-safe clause" construed 
as we are asked to construe it. Nor could a person insured under 
such a policy recover against the insurer if he kept his books in a 
safe which he had every reason to believe was invulnérable against 
beat, provided it turned out not to be so, and his books were de- 
stroyed by an accidentai flre. Thèse considérations lead us to con- 
clude that the last paragraph of the "iron-safe clause" should not be 
read literally, and that neither party to the contract intended that 
it would be so read. It should be construed, we think, as requiring 
the insured to produce his books and inventory after a flre, if it is 
within his power to do so, and as tbrowing upon the insured the 
responsibility for the loss of his books and inability to produce them 
in ail of those cases where their loss is due to a wrongful or fraudu- 
lent act on his part, or to his culpable négligence. In the case at 
bar we cannot say that there was any évidence tending to show that 
the inventory was lost, and not produced for either of the aforesaid 
reasons. The plaintilïs appear to hâve exercised their right under 
the policy to remove the books to a more secure place, under cir- 
cumstances which fully justifled their conduct, and we do not flnd 
any évidence which tends to convict them of culpable négligence in 
the manner of exercising that right. In conclusion we shall only add 
that the clause of the policy now under considération has been con- 
strued by other courte in cases where the facts were only slightly 
variant from those disclosed by the présent record, and the con- 
clusions reached touching the proper interprétation of the clause are 
in substantial conformity with those which we bave announced, and 
with the instructions which were given by the trial judge. Jones v. 
Insurance Co., 38 Fed. 19, 21; Brown v. Insurance Co., 89 Tex. 590, 
35 S. W. 1060; McNutt v. Insurance Co, (Tenu. Ch. App.) 45 S. W. 
61; Insurance Co. v. Parker, 61 Ark. 207, 213, 32 S. W. 507. The 
judgment of the United States court of appeals in the Indian Terri- 
tory and of the United States court for the Southern district of the 
Indian Territory are therefore alïirmed. 

SANBORN, Circuit Judge (dissenting). Is opening a âreproof safe 
in one's place of business in which a book is securely locked, and 
either taking the book out and losing it, or leaving it in an open safe 
so that it is burned up by an approaching flre which destroys the 
building in which it is situated, the performance of an agreement to 
keep the book "securely locked in a fireproof safe, * * * or in 
some secure place, not exposed to a flre which would destroy the 
house where such business is carried on"? The opinion of the ma- 
jority answers this question in the affirmative. I hâve been unable 
to resist the conclusion that it should be answered in the négative. 
The book certainly was not kept securely locked in a safe, nor was 
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it kept "in some secure place not exposed to a flre wliich wouM de- 
etroy the house wlièr& such business is carried on." On the other 
hand, the saf e waè' unlocked, and the book was either lost or was 
actually expoéed in the open safe or elsewhere to the are which 
burned the houSe where the business was conducted, and was thereby 
destroyed. Is lôsing a book keeping it? Is exposing it to a ûre 
by which it is destroyed keeping it in some secure place not exposed 
to that flre? It is said that the insured had the option to keep the 
book securely locked in the safe, or in some secure place not exposed 
to a flre which would destroy the business house, that thie was a con- 
tinuing option, and that they complied with their contract if they 
lost the book in transit in the night while they were attempting to 
exercise this option, and to take it from the safe to another secure 
place. But is this argument sound? The contract was that "at 
night, and at ail times when the store mentiôned in the witbiu policy 
is not actually open for business," they would keep the book locked 
in the safe, or in somè secure place not exposed to a flre which would 
burn the building in which the safe was situated. It was that they 
would keep the book in one of two secure places during ail of every 
night while the store was closed. It was not that they would keep 
it in one of those places, or in transit between them. They undoubt- 
edly had the right each day to choose in which place they would keep 
their book during the coming night, but, after the ïiight had corne, 
and after the store was closed, if they took the book from the place 
which they had selected, and exposed it to the flre against which they 
had agreed to guardit, I see no eseape from the conclusion that they 
violated their contract, because they no longer kept it in either of the 
secure places specifled ; and this, whether they rémoved it with the 
intention of transferring it from one place to the other or with some 
other purpose. They were not keeping it in either place while they 
were transferring it from one to tîie other. The contention of the 
majority hère proves too much. If the insured could exercise their 
option once during the night, and after the store was closed, and ex- 
pose the book to the danger of flre, they could exercise it many times, 
and could thus keep 'the book continually in transit, and in neither 
of the safe places where they agreed to hare it during the en tire 
night. In my Opinion, an agreement to keep an article in one of two 
specifled secure. places during certain hours of the night is not per- 
formed by lo«ing it in transit between them during those hours. 

There is another proposition of the majority to which I cannot yield 
assent. It is that an agreement tô safely keep and to produce a book 
upon the trial ôf a lawsuit is not broken by a failure to keep and pro- 
duce it, unless that failure is due to à wrongful or fraudulent act, or 
to the culpable négligence of the defaulter. The agreement of the 
Insured hère was as cleaf and Unambiguous as the English language 
could make it. It was that they would keej) the inventory securely 
locked in the safe, or in the other secure place specifled, each night; 
that they would produce it in case of a loss under the policy, and that, 
if they failed to do- so, no action upon the policy should be maintained. 
They failed to keep it in either of the places named in the agreement, 
and they failed to produce it. It is said, however, that they never 
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incant to agiee to keep it or produce it; that they only intended to 
loiitiiurt That tbey would not by any wrongful or fraudulent act or 
by aiiy culpable négligence of theirs fail to keep and produce the 
book; that the contract should be construed according to this latter 
intention; and that, as the insurance company failed to prove any 
sueh fraudulent act or culpable négligence of the insured, there was 
no évidence of a breach of the agreement, although the défendants in 
error utterly failed to do the acts which, by the plain terms of the 
written contract, they agreed to perform. But there is no évidence 
of the intention of the parties to this contract except the poMcj itself. 
The policy contains no agreement that the défendants in eiTor will 
not be guilty of fraudulent or wrongful acts or of culpable négligence 
in their care of the book. It nowhere mentions thèse terms, or 
makes any référence to the subjects which they suggest. It is only 
a bald, plain contract to keep the book in one of the places speeified, 
and to produce it. The terms of this agreement seem to me too 
plain for construction. In my opinion, they bring thèse cases under 
the familiar rules that, "where the parties hâve deliberately put their 
engagements into writing in such terms as to import a légal obliga- 
tion without any uncertainty as to the object or extent of such an 
engagement, it is conclusively presumedi that the whole engagement 
of the parties, and the manner and extent of their undertaking, was 
reduced to writing" (Thompson v. Libby, 34 Minn. 374, 377, 26 N. W. 
1; Barnes V. Bailway Co., 4 C. C. A. 199, 54 Fed. 87, and 12 U. S. App. 
1, 7; Wilson v. Ranch Co., 20 C. C. A. 244, 73 Fed. 994, and 36 U. S. 
App. 634, 643), and that "contracts of insurance, like other contracts, 
are to be construed according to the sensé and meaning of the terms 
which the parties hâve used, and, if they are clear and unambiguous, 
their terms are to be taken and understood in their plain, ordinarj 
and popular sensé" (Impérial Fire Ins. Co. v. Ooos Co., 151 U. S. 452, 
463, 14 Sup. et. 379; Fred J. Kiesel & Co. v. Sun Ins. Office of Lon- 
don, 31 C. C. A. 515, 88 Fed. 246). Under thèse rules I am unable to 
flnd anything in this contract to indicate that the parties to it in- 
tended to make any other agreement than that which it so clearly 
expressed. Would it be any défense to an action upon an absolute 
promise to pay a debt that the debtor only intended to agrée that he 
would not be guilty of any fraudulent act or culpable négligence 
which would preveni him from paying it, and that he had not been? 
Would it be the province of the court, in the absence of other évi- 
dence, to construe a contract to build a house, to dig a well, to sell 
a horse, or to do any other act, into an agreement not to commit any 
fraudulent act or culpable négligence which would prevent the per- 
formance of the contract? The rule that courts may not make new 
contracts for parties which they never considered, and to which their 
minds never assented, answers thèse questions. The same rule 
seems to me to apply to an unconditional agreement to keep in a 
speeified place, and to produce, a book. I can flnd in such a contract 
no évidence that the parties to it intended to make any other agree- 
ment. I am unable to see in it any proof that they intended that the 
insured should not agrée to keep and produce the book, but that they 
should merely contract not to commit any fraudulent act or culpable 
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négligence that would prevent them from keeping and producing it. 
The latter contract seems to me to be in the teeth of the former. It 
destroys the written agreement, and I cannot persuade mysell, in the 
face of its plainterms, that the minds of thèse parties ever met on 
a contract to so effectually abrogate it. 

If this is the correct view of the meaning of this contract, it is im- 
material whether its breach was caused by mistake, carelessness, 
from culpable négligence, or by an honest purpose to violate the 
agreement, By the terms of the agreement the insured voluntarily 
took upon them^elves the chances of the effects of their own im- 
prudence, carelessness, purpose, and performance. The record con- 
clueively shows that their failure to perform their contract was not 
caused by any act of God or the public enemy, or by the interposi- 
tion of any force which made it impossible for them to fulflll it. The 
breach is therefore without légal excuse, and its inévitable consé- 
quence follows. The agreement was that no action should be main- 
tained upon the policies if the book was not kept and produced. It 
is conceded on ail hands that it was not kept, and that it was not 
produced; and, in my opinion, the insured were estopped by their 
agreement and by this fact from maintaining any action upon the 
policy. This view of the meaning and efEect of the "iron-safe clause" 
of policies of insurance is sustained by the f ollowing authorities, 
, which hold that it is "an express promissory warranty in the nature 
of a condition précèdent," and that a strict compliance with its terms 
is indispensable to a recovery upon a policy which contains it: As- 
surance Co. V. Altheimer, 58 Ark. 565, 575, 25 S. W. 1067; Insur- 
ance Co. V. Parker, 61 Ark. 207, 215, 32 S. W. 507; Kelley- 
Ooodfellow Shoe Co. v. Libertv Ins. Go. (Tex. Civ. App.) 28 S. W. 
1027, 1031; American Fire Ins. Co. v. Fîrst Nat. Bank (Tex. Civ. 
App.) 30 S. W: 384, 385; Ostr. Ins. § 238; and Landmann v. Insurance 
Co., 18 Ins. Lays^ J. (La.) 813, 815, in which the court pertinently said: 

"In this casé there is no rooni for interprétation or construction. The lan- 
guage used in expressing the clause is f ree from ambiguity. It is printed in 
large type, annexed to the face of, and is clearly a part of, the policy. Its 
purpose was to enable the company, in case of loss, to procure satisfactory 
évidence of the extent of the loss, to protect it against unfounded augmentation 
of the value of the property destroyed, and to enable it to obtain other évi- 
dence than that of the assured and his employés, however honest a"''l correct 
they may bë, of the damage sustained. Its purpose was, also, to euable the 
assured to màke his loss mathematically certain, and protect lim against un- 
founded déductions. It was the plain Intention of the parties that in the 
case of loss the books were to be the basis of the adjustment, and to enable 
them to be produced It was made a part of the policy that they should be kept 
in an Iron sàfe. This the assured promised to do. The iron-safe clause in the 
policy is'a promissory warranty. Being a warranty,— a part of the contract,— 
It is in the nature of a condition précèdent to a right of recovery, and the par- 
ties whose rights are dépendent upon such a condition must show they hâve 
performed it 'Agreements legally entered ihto hâve the efCeet of laws on those 
who haVè formed them.' Eev. Civ. Code, art. 1901. The cburt cannot add to 
or detraot from the làws they hâve made for themselves, or say that the 
promissory Warranty shall not be enforced because it is not material. It la 
enough that the parties agreed to it, however foolish, improvident, or imma- 
teriâl it may be." 
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GARNER et al. v. TRUMBULL. 

^Circuit Court o£ Appeals, Eighth Circuit. Aprll 3, 1899.) 

No. 1,123. 

1. Railroads — Cahb Rbquibbd as to Pekson on Teack. 

When, for a considérable period, numerous persons hâve been accua- 
tomed to "walk across or along a railroad tracli between given points, those 
in cliarge of passing trains are required to talce notice of sucbi fact, and to 
use reasonable précautions to prevent Injury to persons wliose probable 
présence on the track should be anticipated. 

2. Same— Injury to Child— Contributort Nboligkkcb op Pabekts. 

Wtiere tlie father of a child two years of âge was absent from home, and 
the mother had gone to a neighbor's, a short distance away, leaving the 
child, wlth older children, at play in the yard, where a neighbor was also 
at work, and the child escaped, unobserved, and went upon a railroad 
track some 250 feet from the house, and was run over and killed by a 
pa sing train, it cannot be held, as a matter of law, that the parents were 
guilty of contributory négligente, but the question is one for the jury. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

John A. Gordon (A. P. Anderson, on the brief), for plaintiflfs in 
error. 
Tyson S. Dines and E. E. Whitted, for défendant in error. 

Before CALDWELL, SANBOEN, and THAYEE, Circuit Judges. 

THAYER, Circuit Judge. This suit was brought by W. A. Garner 
and Etta Garner, the plaintiffs in error, against Frank TrumbuU, as 
receiver of the Union Paciflc, Denver & Gulf Eailway Company, the 
défendant in error, to recover damages on account of the death of 
their minor child, John C. Garner, who was run over and killed by 
a train which was being operated at the time for and in behalf of the 
receiver. The accident occurred in Las Animas county, Oolo., about 
three miles from the city of Trinidad, and between that city and a 
town called "El Moro." In the immédiate vicinity of the place where 
the accident occurred was a small settlement called "Chilili." The 
train which ran over the child was a coal train, consisting of a loco- 
motive, seven empty cars, and a caboose. The complaint alleged, 
in substance, and there was évidence tending to show, that the 
parents of the child, who was about two years old, lived in a house 
which was about 256 feet from the track of the Union Paciflc, Denver 
& Gulf Eailway Company; that, during the temporary absence of 
the child's mother (she having gone on an errand to the house of her 
sister, who lived about a quarter of a mile distant), the child strayed 
away from home and from the custody of those in whose charge it 
had been left, and got on the railroad track, where it was run over 
and killed; that at the place where the accident occurred the track 
was perfectly straight, so that the cMld might hâve been eeen from 
the direction in which the train approached for a distance of over 
600 yards, the atmosphère being very clear; and that the track 
at that place, and for a considérable distance in either direction 
therefrom, had been used for a long time by the people and villagers, 
94 F.— 21 
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who lived in considérable numbers along the riglit of way and on 
both sides thereof , as a f ootpath for the purposé of going to and f rom 
the city p|1Wmdad, and to and from their work, and tO; and from 
each others' bouses, eitber on business or as visitors. At the con- 
clusion of the plaintiffs' évidence, and without the production of any 
évidence on the part of the défendant, the court directed a verdict 
in favor of the défendant, which îs the error complaineâ of. This 
instruction was doubtléss given on the theory that the child was a 
trèspasser on the tpack of the railwày company; that the engineer 
of the train, and other train operatives, on that account, owed the 
child no duty until they saw it ; and that they were under no obliga- 
tion to ànticipate its présence on thé track, or to be on the lookout 
either for it or ,oth.er jpersons at the place where it was run over and 
killed. jTtere are some adjudged cases which doubtless support such 
a view, but we are persuaded that it is not a correct rule, as applied 
to thoBe portions of a railroad ttatik which many people bave been 
in thé habit of uising as a footpath fora considérable period, without 
objection on the part of the railway coippany, aithough without any 
express license to do so. Ttain operatives ought to be required to 
take notice of such usages and of conditions which actually exist, 
and to regiilate their actions aecordingly. A proper regard for the 
saf ety of persons and property intrusted to their charge, and for 
human lif e in gênerai, Should impel thèin to do so. When, theref ore, 
for a considérable peribd, numerous^ persons havê been accustomed 
to walk across a railroad track or along a railroad track between 
given ppints, either for business or pleasure, railroad engineers should 
take, notice of; 8uch,pra(îtice, and, ; when approaching such places, 
should; be required to exercise reasonable précautions to prevent 
injuring them. Knowing the usage which prevailsy they may reason- 
ably be required toianticipate the probable présence of persons on or 
near the [track at such places, and to be on the lookout when their 
attention is not directed to the performance of their other duties. The 
natural impulses of a peirson who bas a proper regard for the Welfare 
of others would prompt him to thus aet. In the case of Gulf, C & 
S. F. E. Go. V. Washington, 4 U. S. App. 121, 127, 129, 1 C. C. A. 
286, and 49 -Ped. 347;, ithis court applied the same doctrine, in sub- 
stance, tqa case where stock had; been killed on a railroad track; 
holding ;thatiin a country where great numbers of cattle ran at large, 
and the owners thereof were not bound to fence them in, nor railway 
companiesto fence their tracks^ railroad engineers were required to 
take notice of existing conditions, and exercise ordinary care to dis- 
cover stock which might be on the track, and that they were justly 
chargeable with négligence for failing to do so. This rule is en- 
forced in the state of Ck>lorado; that as to say, it ie held that when 
cattle are allowed to roam at large; and railroads do not fence their 
tracks, railroad engineers are bound to anticipate that cattle may 
stray on the track, and to keep a lookout for stock, and that rail- 
road companies may be held liable to the owners of stock for a 
failure to exercise ordinary care in this respect. Eailway Oo. v. 
Henderson, 10 Colo. 1, 13 Pac. 910; Kailwav Oo. v. Patterson, 4 
Colo. App. 575, 577, 36 Pac. 913. In Cahill v. Eailway Go., 46 U. S. 
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App. 85-89, 20 C. C. A. 186, and 74 Fed. 287, the court said "that in 
places on railroad tracks whère people are accustomed to come and 
go frequently in considérable numbers, and where, by reason of such 
custom, their présence upon the track is probable and ought to be 
anticipated, those in charge of passing trains must use reasonable 
précautions to avoid injury, even to those who, in a strict sensé, 
might be called f respassers." And in the case of Felton v. Aubrey, 
43 U. S. App. 278-296, 20 C. 0. A. 445, and 74 Fed. 359, the court of 
appeals for the Sixth circuit said that if a railroad company ''has 
permitted the public for a long period of time habitually and openly 
to cross its track at a particular place, or use the track as a pathway 
between particular localities, it cannot say that it was not bound to 
anticipate the présence of such persons on its track, and was there- 
fore not under obligation to operate its trains with any regard to the 
eaf ety of those there by its license." tn other jurisdictions thè prin- 
ciple bas also been enunciated that where a practice has become com- 
mon of cfossing a railroad track at a certain place, or using it as 
a pathway between certain localities, and such practice has grown up 
with the implied sanction of the railroad company, a duty is imposed 
upQn its trainmen to anticipate the probable présence of pedestrians 
at such places, and to exercise ordinary care to avoid running them 
down. Taylor v. Canal Go., 113 Pa. St. 162-175, 8 Atl. 48; Barry 
V. Eailroad Co., 92 N. Y. 289-292; Roth v. Depot Co., 13 Wash. 525, 
43 Pac. 641, and 44 Pac. 253, and cases there cited; Prick v. Eailway 
Co., 75 Mo. 595, 610; Le May v. Eailway Co., 105 Mo. 361, 16 S. W. 
1049. 

In view of the testimony tending to show the extent to which the 
track at the place where the accident occurred had been used by 
the public, and the length of time such use had continued, we think 
it was the province of the jury to décide whether such use had 
not been of such long standing and of such a nature as to impose 
on train operatives, on approaching that locality, the duty of antici- 
pating the probable présence of persons on or near the track, and 
of exercising ordinary watchfulness to avoid injuring them. And, 
on the assumption that the jury would hâve found that the engineer 
or flreman was under an obligation to keep a lookout for persons 
who might be on or near the track, we are also of opinion that the 
testimony concerning the distance at which the child might hâve 
been seen before it was run over (one witness, who had measured 
the distance, saying that it could hâve been seen for 2,300 feet) ren- 
dered it necessary for the jury to détermine whether the engineer 
and flreman did in fact exercise ordinary care to discover the child. 

It is suggested in behalf of the défendant in error that the in- 
struction given by the trial court may be sustained on the ground 
that the parents of the child were guilty of such contributory nég- 
ligence as precludes a recovery, but we are of opinion that this 
proposition is untenable. The évidence showed that the child's father 
was absent from home on the day of the accident; that the mother, 
as before stated, had gone on an errand to her sister's house, a 
short distance away; that the child, in company with its three broth- 
ers and sisters, the eldest of whom was a girl eight years old, was 
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leftplaying in the front yard of the parents' house; and that a 
neigh|)or of the family, a full-grown man, was at work in the same 
yard where the children were at play. The child séems to hâve es- 
caped, nnobserved, and gone on the railroad track, soine 256 feet 
Jrom the house. On this state of facts, we are unwilling to say, as 
a matter of law, considering the station in life which thèse plaintiflfs 
appep to hâve occupied, that tbey were guilty of contributory nég- 
ligence, We think that this issue, like the others, was properly one 
for the jury. The judgment of the circuit court is theref ore reversed, 
and the case is remanded for a new trial. 
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INS. C6. OF MONTPÈLIBR, VT. SÀME v. PEASLEE. SAME 

T. SiONADNOCK S AV. BANK OF EAST JAFPRBY, N. H. 

(Circuit Court of Appeals, Eighth Circuit. April 3, 1899.) 

Nos. 1,118, 1,119, ana 1,132. 

1. BoAKD OF Education— CoRPOEATE Nature— Bonds. 

The board of éducation of the clty of Huron, organlzed under Laws 
D&k'. 1887, c. 47i Is a body corporate, separate and independent fram the 
clty of Huron, and, In determinlng whether bonds issued by it Increase 
the corporate Indebtedness beyond the prescrlbed Umlt, its debts, and not 
the debts of the clty, are to be computed, 

S, Samb— Limitation of Indçbtbdnbss. 

Comp. Laws Dak. 188T, §§ 1149, 1150, provlding that the Umlt of bonded 
Indebtedness that may be incurred by a clty or other municipal corporation 
shàll be based on its assessed valuatlon for the year preceding the Incur- 
ring of the Indebtedness, do not apply to boards of éducation created under 
Laws Dak. 1887, c. 47, which is complète in itself, and restricts the 
Power of boards of éducation to issue bonds to an amoùnt not exceeding 
3 per cent, of their assessed valuation; though It is sllent as to what as- 
sessment shall be used in the computatlon. 

3. Same— CoMPUTATioN of Assessbd Valtjation. 

Under Laws Dak. 1887, c. 47, restrictlng the power of boards of édu- 
cation to issue bonds to an amount not exceeding 3 per cent, of their as- 
sessed valuatlon, the computatlon must be based on the last completed 
assessment before the bonds were Issued. ' 

In Error to the Circuit Court of the United States for the District 
of South Dakota. 

John L. Pyle (Henry 0. Hinckley and H. S. Mouser, on brief), for 
plaintiff in error. 

A. B. Kittredge (N. T. Guemeey, on brief in case No. 1,118), for 
défendants in error. 

Before CALDWELL, SANBOEN, and THAYER, Circuit Judges. 

THAYEE, Circuit Judge. Thèse are suits -which were brought 
separately by three différent holders of coupons detached from muni- 
cipal bonds which were issued by the board of éducation of the city 
of Huron, in the state of South Dakota, the plaintiff in error, here- 
after termed the "board of éducation." The bonds from which the 
"oupons were detached are of the same issue as those that were in- 
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volved in the case of National Life Ins. Co. of Montpelier v. Board of 
Education of City of Huron (decided by this court at May term, 1894) 
27 U. S. App. 244, 10 0. C. A. 637, and 62 Fed. 778, and for a full 
statement of the f acts attending the issuance of the bonds, and the law 
under which the board of éducation acted, we refer to our statement 
and opinion in the former case. The National Life Insurance Com- 
pany, Eobert J. Peaslee, as assignée of the New Hampshire Trust 
Company, and the Monadnock Savings Bank of East Jaffrey, the de- 
j fendants in error, who were the plaintiffs below in the respective 
cases, are confessedly bona flde holders of the coupons on account of 
which they respectively sue, having bought the bonds from which 
they were detached, in good faith, for value, and prior to maturity. 
To the complaints which were flled in the three cases the board of 
éducation flled answers, which were in substance the same, wherein 
it pleaded the same défenses, that were adjudged insufficient by this 
court in the former suit. Id. Demurrers to the several answers 
were interposed by the respective plaintiffs, which were sustained, 
and final judgments were thereupon entered in favor of the plaintiffs 
below. 

It is unnecessary to discuss any of the questions which were eon- 
sidered and decided on the former occasion, and we shall refrain 
from doing so, as we hâve no doubt that the conclusions then an- 
nouneed were right, and as the facts pleaded in the présent cases in 
no wise change the point of view from which any of the questions for- 
merly considered were decided. It is claimed, however, on the prés- 
ent occasion, and the point must be regarded as new, that the bôard 
of éducation is not a separate and independent corporation, but a 
mère adjunct or department of the corporation known as the "City of 
Huron," and that in view of such fact ail of the city indebtedness, as 
well as the indebtedness of the board of éducation, should be taken 
into account in determining whether the bonds in question, which 
aggregated altogether |60,000, being 120 bonds of the dénomination 
of 1500 each, when issued, increased the corporate indebtedness be- 
yond the limit allowed by law. This contention we regard, however, 
as untenable. The board of éducation appears to hâve been organized 
under and in accordance with chapter 47 of the laws of the then terri- 
tory of Dakota for the year 1887. This act appears in the Compiled 
Laws of Dakota of 1887, the most material provisions being fouild in 
sections 1808, 1810-1818, 1820, and 1824 of the Compiled Laws. With- 
out setting ont thèse sections in haec verba, it will sufflce to say that 
section 1808 provided that ail cities thereafter organized under the 
gênerai law for the incorporation of cities, to which class the city 
of Huron belongs, should be governed by the provisions of the act; 
that section 1810 provided that territory outside of the boundaries 
of any organized city or town, but adjacent thereto, might be at- 
tached to the city or town for school purposes upon application to the 
board of éducation of such city by a majority of the electors of the 
adjacent territory; that section 1811 declared, in substance, that the 
organization effected in pursuance of the provisions of the act should 
be a "body corporate," and should possess the usual powers of a cor- 
poration for public purposes, under the name of the board of educa- 
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tipn of the city,,9r teyn ,to whicli it ?ippertained,j^nâ in that name 
might sue or, be S«èfl,,,ajicl bé capable of coutractmg and being con- 
ttucted witliî.ajjdofi holding and côjiveying euçb çeàland personal 
êptàte as migUt'f;o>in^jini:qîts:j>os§es»ij)ii by will or Qtlierwisê, or that 
might be' piirchàsied lindér the provîsioip of thé açt. Section 1812 
of the act provided, in substance, that the respective bpards bf édu- 
cation might reqiiirq the pity or town to whicli they ^^ppertained to 
conv^y. to .the bpard ail. scïiool property within thè liniits of sùch city 
or tQwii. ' ëeçtion 1814 prqvided;, in substance, tïiat tbè members of 
tbe'board should be eleçted àt an annua,!; élection, thàt each ward of 
the city shpuld beentitied to elect ,as mahy ni.eriibers of the boai'd 
as jt,liad, membera in the çity couricil,, but that nç^.iïiëmber of the 
board pt éducation should, be a memberof the city,cbjincil, and that 
no, inèiiiber \pf the board'qî éducation should be îijtfùstee of a town 
or Viliage tô which the bpard to wbieh he was eleçtèd appertained, 
and tbat each bpa,rd of educatipo should ha%'e pp.wèr to flll any va- 
cancy ;n^hicb migbt pcpur in its body. Sections 18i'6 and 1817 pro- 
vided|,; in substan,çe, that the board pf educàtjop should bave power 
to elect its owîi bmcers, excepl the treasurer, and to make its own 
rules apd régulations, and that at a regular meeti,ug of each board, 
to be b'elà in, lifay of each year, each, board should prganizë by the 
élection PÏ a président giud vice p^çsaden,t from ^ong its bwn mem- 
berSjWlib,, should hpld é'fflce,' for oiie year uhtil tïieir "successors Were 
elected,^^nd qualifled, and that each board should ,àlsd elect a, clerk, 
wbpsiipuld hoid his plïiée dui'îng the pleasure of .tlie board. Section 
1818 màdeit the duty bf the président to presi de at, ail meetings of 
the bpard, tP appoint ail conimittççs, and to si'gn ail warrants for 
money prdeVéd by the board tp be drawn upon the treasurer for school 
monçys. . Section. 1820 made it the duty of the clerlc to keep an ac- 
curàtç journal of the proçeedings of thé board, to take charge of its 
bppks and documents, af)d, cpuntersign aÙ warrants for money which 
wçre dra!wn oh the treasurer by order of the bpard. Section 1824 
empowqred the board of éducation to levy a tax fop the support of 
the echpbls.of the corporation for the fiscal year n.èxt ensuing, not to 
excee^ in any one year 30 mills pn the dollar, which levy, ho wever, 
was re'quiréd to be approvèd, by the city cpuncil of the city to which 
the board, appertained, when there was, one. Tb^ clerk of the board 
was ^équîred to certify to the cpunty clerk the ,amount , of the tax 
leviéd when it was thus approvèd, àhd the county clerk* on receipt of 
the cèrtitipate, wais réquired to place the tax on tbe tax roll of the 
county, .to, be collected by tbe treasurer of the county as otber taxes. 
ift ïs manifest, we think, frpm an inspection ofthe.varipus provisions 
of the' act under which thé board was organîzed, that it is in faet what 
section 3-811 of the Compilèd Law^ pf Dakota in unmistakable lan- 
guage déclares it to be, namelyj a "bqdy corporat.e," or, in other 
word.S, £|. "distinct légal entity," hîiving powers and functions to be 
exercisëd separate and.apart frpm the city of Huroh. , The praotice 
of creating such independent corporations within the territorial lim- 
its of other municipal , corporations, like cities and towns, for the 
purpose of plaçing the çontrol of schools ànd school property in the 
hands of persons who are not municipal pfflcers or concerned in the 
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management of municipal aifairs, is quite common, and we liave no 
doubt that the act now in question was passed for that purpose. 
The claim tliat the issue of bonds was excessive, in view of the 
amount of the corporate indebtedness, is founded altogether upon 
the assumed identity of the two corporations, — that is to say, the 
City of Huron and the board of éducation, — and, as the assumption 
is false, it follows that the issue cannot be deemed excessive for that 
reason. 

It is next insisted in behalf of the board of éducation that, in de- 
termining whether the issue of .bonds was excessive, the assessraent 
roll for the year 1889 must be consulted, rather than the assessment 
for the year 1890. The answer filed by the board of éducation al- 
leged that the assessed valuation of property within the city of Huron 
for the year 1889 was |l,57o,001, that the assessed valuation for the 
year 1890 was |3,365,008, and that the equalization of taxes for the 
year 1890 had been completed by the state board of equalization be- 
fore the issuance of the bonds in question. The act creating boards 
of éducation, under which the plaintiff in error was organized, pro- 
vided, with respect to issuing bonds for sehool purposes (vide section 
1832, Oomp. Laws 1887), that "no corporation shall issue bonds in 
pursuance of this act in any sum greater than three per cent, of its 
assessed valuation." In view of the allégation of the answer last 
mentioned, showing that the assessment for the year 1890 had been 
completed before the bonds were issued, and the amount of that 
assessment, it is not denied that they were within the limit of in- 
debtedness fixed by law, if section 1832 is controlling. It i» 
urged, however, by the plaintiff in error, that another section of 
the Conipiled Laws, namely, section 1149, is applicable to the case. 
This latter section of the Compiled Laws of 1887, and the one follow- 
ing (section 1150), are sections 1, 2, and 3 of an act that was passed 
by the territorial législature of Dakota, in the year 1887, with référ- 
ence to "bonds of municipal corporations," which act was designed, 
apparently, to set a limît to the bonded indebtedness that might be 
contracted by a city or other municipal corporation of that kind, 
to wit, a town or village. It provided, in substance (vide sections 
1149, 1150, Comp. Laws Dak. 1887), that the bonded indebtedness 
of any city or municipal corporation should not exceed 4 per cent, 
of its assessed valuation, as shown by the returns of the asseesor 
for the year next preceding the tlme when the indebtedness should 
be incurred, and that the bonds therein referred to should be issued 
by the common council or board of trustées of any city or munic- 
ipal corporation only upon a majority vote of the qUalifled electors 
of such city or corporation at an élection called for that purpose. 
The claim is that the phrase "municipal corporation," as used in 
this act, includes boards of éducation of the class to which the plain- 
tiff in error belongs, and that when, on October 4, 1890, the board 
issued the bonds in suit, it should bave been governed by the assess- 
ment roll of 1889, that being the assessment of the preceding year-, 
rather than by the assessment of 1890, although the latter assess- 
ment was completed before the bonds were i.ssued. We entertain 
a différent view. We ai'e of opinion that the act under which the 
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plaintiiî in error was organized is complète in itself ; that its pow- 
ers and .duties, as well as the limitations upon its power to issue 
bonds, are contained in the act under -vvhicli it became a body cor- 
porate; and that, when section 1832 of that act restricted tlie power 
of boards of éducation to issue bonds to.an amount not exceeding 

3 per cent, of their "assessed valuation," it was intended that the 
computation should be based on the last completed assessment be- 
fore the bonds were issued, which in the case at bar was the assess- 
ment of ,1890, Sections 1149 and 1150 expressly provide that the 
bonds therein referred to shall be issued by the common councils 
or boards of trustées of cities or municipal corporations, no référ- 
ence b&ing made to boards of éducation, like the plaintiiî in error, 
which are expressly empowered to issue bonds for school purposes 
in their own name. Vide Comp. Laws 1887, § 1832. In view of 
this fact, it seems clear that sections 1149 and 1150 were only in- 
tended to 1 apply to those municipal corporations, such as cities or 
villages, which were governed by common councils or boards of 
trustées. If thèse two acts are thus construed as independent meas- 
ures relating to différent subjects, the one to boards of éducation, 
and the other to the bonded indebtedness of cities and villages, they 
are consistent in their several provisions, and neither act limits or 
Controls the other. If the board of éducation is subject to the lim- 
itation found in section 1149, that computations for the purpose 
of issuing bonds must be based on the assessment "for the year next 
preceding the time" when they are issued, then we perceive no rea- 
son why it may not with equal reason be claimed that it was subject 
to other limitations found in the same section, in which event it was 
entitled to issue bonds to the extent of 5 per cent, of the assessed 
valuation for the year 1889, instead of 3 per cent., or, in other words, 
to issue bonds to the amount of |78,750, since section 1149 was ameiid- 
ed by an act approved on February 27, 1890, by raising the limit from 

4 per cent, of the assessed valuation to 5 per cent. Vide Sess. Laws 
S. D. 1890, c. 59. In this aspect of the case the resuit would be that 
the plaintiffs below were clearly entitled to recover. They were inno- 
cent purchasers of the bonds for value. The bonds showed on their 
face that the total issue was less than $78,750, and, not having actual 
Itnowledge of any other or greater indebtedness, the plaintiffs were 
entitled to rely on the récital, which each bond contained, "that the 
total amount of this issue of bonds, together with ail other outstand- 
ing indebtedniess of said board of éducation, does not exceed the statu- 
tory or constitutional limitation," Board Com'rs Gunnison Co. v. E. 
H. Rollins & Sons (recently decided by the suprême court of the 
United States) 173 U. S. 255, 19 Sup. Ct. 390; Id., 49 U. S. App. 399, 
411, 412, 26 O. C. A. 91, and 80 Ped. 692; Chaffee Co, v. Potter, 142 
U. S. 855, 12 Sup. Ct. 216. Without pursuing the subject at greater 
length, it is sufflcient to say that we are satisâed that the judgments 
below were for the right party, and they are therefore afflrmed. 
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WESTERN COAL & MINING CO. v. BERBERICH. 

(Circuit Court of Appeals, Eiglitli Circuit. April 10, 1899.) 

No. 1,094. 

1. ReVIEW— CONPLICTING EVIDENCE. 

ïhe court will not review the verdict of a jurj' wliere there Is some évi- 
dence to sustain it, although It may be agalnst the apparent weight of 
évidence. 
8. Same— Opinion Evidence— Sufpicienct op Objection. 

An objection to tbe opinion of a witness as Irrelevant and Incompétent 
is too gênerai and indeflnlte. 

3. Expert Testimony — Hypothetical Question. 

Where a question asked an expert -witness is framed on the assumption 
of certain facts, counsel may assume the facts in accordance with hls 
theory of them. 

4. Same. 

' An expert may be asked a question involvlng a point to be dscided by the 
jury. 

5. Tbial— Recjuests to Charge. 

AVhere the charge in chlef was a clear and accurate statement of the 
law, coverlng every aspect of the case, It was proper to refuse spécial re- 
quests. 

G. Same— SiNGUNG out Particular Evidence. 

The court properly refused requests to charge that singled out and gave 
undue promlnence to partlcular items of évidence. 
7. DuTT ov Master— Opération of Mines. 

It is the duty of a master operating a mine to use ail appliances readily 
attainable, known to science, for the prévention of accidents arising from 
the accumulation of gas or other explosive substances. 

In Error to the Circuit Court of the United States for the Western 
District of Arkansas. 

Thls action was brought by Joseph Berberlch, plalntifC below, agalnst the 
Western Goal & Mining Company, défendant below, to recover damages for 
Personal injuries sustained by the plalntiff, while worklng for the défendant 
as a coal miner in its coal mine, by reason of an explosion of gas in the mine. 
The cause of action is thus stated in the complaint: "That prior to the 18th 
day of December, 1893, défendant employed and engagea plalntifC to work In 
sald coal mine of défendant at Denning, Franklin county, Arkansas, as a miner 
to dig and mine coal; that by reason of sald employment plalntiff was by 
défendant required to go down in sald mine a great distance In the earth, 
and plalntiff says that, by reason of defendant's so employing him to work iu 
sald mines as aforesaid, it then and there became and was the duty of défend- 
ant to furnish plalntiff a reasonably safe place to work in sald mine as sald 
miner; yet plalntiff says that défendant wholly dlsregarded its duty towards 
plalntiff in that behalf, and that on the said 18th day of Deoember, 1893. 
while plalntiff was engaged at work for défendant as such miner in one of 
the rooms of sald mine at Denning, Arkansas, the défendant, by and through 
its agents and servants, so carelessly, negllgently, and wrongfully conducted 
and managed said room in said mine, in thls, that défendant failed to provide 
a sufficient amount of fresh air in said mine and room to keep them free froni 
gas, fire damp, or other combustible matter unknown to plalntiff, and by reason 
of his failure aforesaid allowed the same to accumulate in said room and mine, 
which the défendant then well knew, or by the exercise of ordinary care aud 
diligence, on the part of défendants and Its agents, should hâve known; and 
that on the said 18th day of December, 1893, without any fault or négligence 
on plalntiff's part whatever, the sald gases, lire damp, and combustible matter 
exploded, and by reason of said explosion plalntiff was burned, woundçd, 
crippled, distigured, and malmed for life." 
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The défendant denied the négligence, alleged the accident was caused by tlie 
négligence of the plaintiïC'S fellow serva,nts, and that the plaintiff was guilty 
of contributory négligence. There was a trial before a jury, and a verdict and 
judgment for the plalntiffl, and the défendant sued oùt thls wrlt of error. 
The followlng are some of the leading facts whlch the testlmony tended to 
establlsh: Four or flve days before the explosion occurred, a rock 15 to 18 
feet long, 2 feet wlde, and 18 Inches deep In the mlddle, tapering to a f eather 
edge, fell from; the roof of the room in whieh the plaintiff and one Noll were 
worklng, leavlng what mlners call a "horseback." The fall of thls rock was 
followed by a sudden flow of gas Into the room, on account of whlch the pit 
boss gave orders not to worb In the room on that aud the followlng day. 
The thlrd day ftf ter the explosion the pit boss examined the room, sald there 
was gas in It, and gave them Davy or safety lamps to work with, whlch they 
used that day and the uext. The next day was Sunday, and they dld not work. 
About T o'clopk on Monday rnornlng the plaintiff and Noll, and Brown, the 
pit boss, met àt the mine. Brown wejit into the room, examined it, and then 
called tiie plalbtifC and KoU in and told them there was no danger, aad to go 
to work with the mlners' common open lamps, but to keep thelr lamps down. 
and not carry them on thelr hats. They went to work as directed, and worked 
untirs o'clock in the afternoon, when a lump of coal whlch they had wedged 
ofE of the roof of the room fell to the floor, carrylng with It a pièce of slate 
two 0* three feet square and half an Inch thlck, a.nd immêdiately the explosion 
of gas oceurréd,' The main cohtroversy between the parties was over the 
question whéther the explosion was the resuit ôf a sudden rush of gas released 
by the removal of the lump of coal and slate from the roof, or whether It was 
produced by the sudden agitation of the gas already In the room by the falllng 
of the coal a,nd felate, or from the Increased volume of gas resulting from its 
graduai or normal increase bwing to the détective ventilation of the room 
resulting from the négligence of thç défendant or its pit or fire boes; 

:The court gave the followlng instructions at the defendant's request: "If 
the jury believe from the évidence that the defendant's tire boss inspected 
plaintiff 's room on the mornlng of the day plaintiff was injured, before plain- 
tiff went to work therein, and the tire boss told plaintiff the room was sate, 
but to work ; with bis lamp oij .the ground; that plaintiff entered.Jhe room 
about 7 o'clock in the mornlng, and continued to work therein wlîthout acci- 
dent or injury up to about 3 o'clock in the afternoon; that the quantity of air 
clrculatlûg through plaintiff's rbom was the same from the time he began 
work ùntil thètlme of the explosion; and that w^hile worklng In that room, 
at aboùt the hOtiT of 8 o'docki in the afternoon, wedglng the top coal, a pièce 
of rock or- slate- fell,' and that the falllng of thls rock exposed the gas feeders, 
and that Instantly upon the fall of thls rock the explosion took place,— thén, 
under thls ' sttttéof facts; no such négligence as Is charged In plaintiff's com- 
plàint is shownâs entitleS plaintiff to recover, provided you alao flnd'tbat the 
gas whlch explOded was gas comlng from thlS' feedèr, or that whatever gas 
was in the room ' or worklng place would aot hâve exploded except for the 
gas comlng fronï the feeder: If the jury belleves from the évidence that the 
explosion çaUsing the Injûrj? for whlch plalritifï sues was produced by the unex- 
pected developlïig' and exposute of the gas, or the sudden outbnrst of gas caused 
by the fan ttf rocOj or slate froffiithe roof of the room in whlch plaintiff was 
at work, then àuch explosion was an accident for whlch défendant is not lia- 
ble, and the jury should &ûd % verdict for the défendant. The law does not 
iùipose on thé défendant Company the -duty and burden of insUriïig absolutely 
its employés agalnst casualtiès'aiid Injuries, for there are certain dangers inci- 
dent to, and inséparable fromi,' the nature of such work, known to exlst, or 
to be ordinarily attendant therëon, the risk of whlch the employé takes upon 
htmself , and for whlch risk the law présumes he receives sulficlent compensa- 
tion from the wages pald ihim. For Instance, If, in such a mine, there should 
be a sudden or unforèseen tincoVering of a gas flsSure, or feeder' (as called by 
the mlners), or, If theré should be ever présent In such a mine a certain per 
centum pf fire damp or gas, whlch no reasonable foresight or exertlon of the 
Company can discover or prèvent, and there should be more or less exposure 
to casualties on account of sUch incident, it would be of the risks assumed by 
the employés." 
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Ira D. Oglesby, for plaintiff in error. 

Sam R. Chew (HeHry L. Fitzhugh, on brief), for défendant iii error. 

Before CALDWELL, SAIt^BÔRN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge (after stating the facts as above). At 
the close of the testimôny the défendant preferred a request for a 
peremptory instruction to the jury to réturn a verdict for the de- 
fendant, upon the ground that the testimôny was not suflicient to 
warrant a verdict for the plaintiff. The court refused to give the in- 
struction, and this ruling is the first assignment, and apparently the 
one chiefly relied on, as some 60 pages in the brief of 73 pages are 
taken up with its discussion. The testimôny as to the facts was 
voluminous and conflicting, and the opinions of the experts, as com- 
monly happens, supported the contention of the party calling them. 
There is no ground for the contention that there was no évidence 
to supiwrt the verdict, at most it could only be claimed that the 
verdict was against the apparent weight of the évidence; but that 
gives this court no warrant to meddle with the verdict of the jury. 
To do so would be an invasion of the province of the jury, and a prac- 
tical déniai of the right of trial by jury. It was the exclusive 
province of the jury to pass on the credibility of the witnesses, and, 
after rejecting the testimôny of those whom they discredited, the 
great prépondérance of the évidence may hâve been with the plaintiff. 

David Allister, an old and expert miner, who had iilled the posi- 
tion of are boes in mines, and was familiar with the gas that ac- 
cumulâtes in mines, and the causes of its accumulation, the dangers 
resulting from it, and the proper means of expelling it, and who was 
evidently familiar with the facts of the case and the contentions of 
the respective parties, was asked this question by the plaintiff: 

"ïake the character of room that we hâve spoken of,~that is, flfty feet 
back from the side entry, where a man is to enter and work towards the face 
of the worklng place, getting out the coal, and a horseback should fall ont, 
say, 15 feet to 18 feet long diagonally across the room, that would he anywhere 
from 16 to 18 inches deep and 15 to 18 feet long across the- room, left in that 
condition, and the flre boss came into the room in the morning, say, about 7 
o'clock, with a safety lamp, and should discover some gas in that room or 
horseback, and he should infonn [— ] that [there] were to work there that they 
niight go to work with their lamps down; then whether or not that would be 
an ordinary safe place to work." ' 

To which question counsel for the défendant objected "because 
irrelevant and incompétent, and because the fact whether or not the 
room was a safe place to work was a question of fact for the jury, 
and not a matter of opinion for the witness, and because there is no 
proof upon which to base such hypothetical question, and the hypo- 
thetical question does not state the facts testifled to in the case." 
The objection was overruled, and this ruling is assigned for error. 

The question seems to be imperfectly reported. We will assume 
the record contains the substance of it. The question was probably 
not framed with as much nicety and précision as it might hâve been, 
but it is also true that no two lawyers would hâve framed the ques- 
tion in the same language; and, if the form of such questions is to 
be subjected to hypercriticism, very few of them will survive the 
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test If every slight defect or slip whieh a microscopîc eye can de- 
tç^ct in a question or answer or tlie charge of thie court is to be 
cdunted prejudicial error, litigation will become interminable over 
subtle refinements and quibbles which were not seen or.regarded 
by the judge or jury atthe trial, and which had no bearing whatever 
on thé décision of the Case on its merits. Such an administration of 
the law would be intolérable. "But there ie nothing," said Judge 
(nôw Mr. Justice) Brown, of the suprême court of the United States, 
"which tends to belittle the authority of the courts or to impair the 
confidence of the public in the certainty of justice as much as the 
habit of reversing cases for slight errors in admitting testimony, or 
trifling slips in the charge. • * • Better by far the practice of 
the English courts and the fédéral suprême court, where every in- 
tendment is made in favor of the action of the lower court, and cases 
are rarely reversed except for errors going to the very merits, — er- 
rors which usuaily obyiate the necessity of a second trial." Report 
American Bar Association, 1889, p. - — . Though thèse remarks of 
the learned justice were not uttered from the bench, they express 
the mie upon the subject by which appellate courts should be guided, 
and they hâve our approTal. There was a map of the room in the 
mine in which the accident occurred and of the adjacent rooms, 
which was befôre the witness, and he had heard the testimony tend- 
iiig to support the théories of the respective parties, and it was 
upon the supposition thàt the facts were as plaintifE claimed them 
tb be that the witness' opinion was based. It is, in substance, the 
same question which the défendant propoundedto its expert wit- 
ness, by which it sought to and did elicit answers the very reverse 
of the answers given by thé plaintifE's witness. 

It was not objected at the trial, and it is not claimed hère, that 
the witness was not qualified to testify as an expert, and it was not 
claimed in argument or in the brief that the facts of the case were 
not such as to make expert, or more properly opinion, testimony ad- 
missible. Indeed, it is expressly stated in the brief of the counsel 
for plaintiff in error: i , 

"Had counsel put the questions in proper form, and embodied in tliem ail 
the material facts testifled to by the wltnesses, they might hâve been asked 
to give their opinion as to the cause of the explosion." 

But the form of the question will stand the test against any of 
the objections brought against it at the trial, which are ail that can 
be considered by this court. It was objected to (1) "because irrele- 
vant and incompétent," which is too gênerai and indefinite to be 
dignifled with the title of an exception (Insurance Co. v. Miller, VJ 
U. S. App. 588, 8 O. O. A. 612, 614, and 60 Fed. 254; EailwayCo. v. 
Hall, 32 U. S. App. 60, 14 C. C. A. 153, and 66 Fed. 868); (2) "because 
the fact whether or not the room was a safe place to work was a 
question of fact for the jury, and not a matter of opinion for a wit- 
ness;" as we hâve seen, this objection was properly abandon ed on 
the argument and in the brief, and if it had been insisted on it would 
hâve been of no avail (Rog. Exp. Test. § 120; Railway Co. v. Ed- 
wards, 49 U.' S. App. 52, 24 0. C. A. 300, and 78 Fed. 745); (3) "be- 
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cause tliere was no proof upon which to base such hypothetical ques- 
tion," but there was, as shown by the record, a large volume of proof 
upon the subject; and (4) "that the hypothetical question does not 
State the facts testifled to in the case," but the law does not re- 
quire that it should. The testimony of a witness who testiftes to 
opinions is founded either on personal knowledge of the facts, or 
else is based on facts shown by the testimony of others, or on a 
hypothesis specially framed on certain facts aseumed to be proved 
for the purpose of the inquiry. Where the opinion of the witness 
is based on facts testifled to by others, it is not necessary that he 
should hâve heard ail the évidence. It is sufHcient if it appears he 
bas heard ail the testimony which is material to the subject of the 
inquiry. And when the question is framed on the assumption of 
certain facts, counsel may assume the facts in accordance with his 
theory of them. It is not essential that he should state the facts 
as they actually exist. Eog. Exp. Test. §§ 24, 27, and cases cited. 
And it is no objection that an expert is asked a question iavolving 
the point to be decided by the jury. Transportation Line v. Hope, 
95 U. S. 297; Eailroad Co. v. Meyers, 24 U. S. App. 295, 11 G. G. A. 
439, 442, and 63 Fed. 793. 

The défendant preferred several requests for charges which were 
rightly refused, for two reasons: First, the charge in chief was a 
remarkably clear, logical, and accurate statement of the law of the 
case, and was comprehensive enough to cover every aspect of the 
case, under the évidence; and, second, the spécial requests singled 
out particular items of the testimony to the exclusion of ail other 
évidence in the case, which the jury were bound to consider in form- 
ing their verdict. The practice of giving undue prominence to iso- 
lated facts in the case by singling them out and making them the 
subject of spécial instruction is vicions, and has been repeatedly 
condemned by the suprême court. Smith v. Condrv, 1 How. 28, 36; 
Eailway Go. v. Ives, 144 U. S. 408, 433, 12 Sup. Gt. 679. It gives 
undue prominence to the facts thus singled out, and tends to mini- 
mize and disparage other facts of equal or greater importance, and 
unnecessarily burdens the jury with imstructions which tend to con- 
fuse and mislead them. Where the charge in chief comprehends 
ail the facts the jury can rightfully consider in making up their 
verdict, ail spécial requests to charge as to the légal effect of iso- 
lated facts ought to be rejected. 

It is assigned for error that the court in the course of its charge 
told the jury: 

"It was the duty of the défendant to use ail appliances readily attainable, 
known to science, for the prévention of accidents arisiug from the accumula- 
tion of gas or other explosive substances in its mines." 

In the case of Mather v. Eillston, 156 U. S. 391, 15 Sup. Gt. 464, 
which was an action to recover damages for personal injuries re- 
sulting from the explosion of powder and caps in an iron mine, the 
court discusses at length the duty of mine owners to their employés, 
and laid down the following rule: 

"Occupations, however important, which cannot be conducted without neces- 
sary danger to life, body, or limb, should not be prosecuted at ail without ail 
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reasonable précautions agaiust Sflch dangers afforded by pqiençe. The neces- 
sary (Janger attending them should operafe as a prblilMtion tO their pursuit 
wlthôut siieh saféguards. tndèed, we thlnk It toay be laid dôWn as a légal 
prlnaple that In ail occupations whlch are attended -wltli great and unusual 
danger there must be uséd aU appliances readily attalnable^known to science, 
for the preyentioij of accidents, and that tbe neglect to provide sueb readily 
attainable appliances will be regarded as proof 6f culpable négligence." 

It Will be obserVed that the clause of the courtvs charge excepted 
to is "laid down as a légal principle" by the suprême court. The 
charge ie not that the défendant must use ^'all: appliances attaina- 
ble," etc;, but ail appliances "readily attainable." This is imposing 
a very reasonable burden, for "readily," accordingto the dictionaries 
that are aecepted authority, means "quickly, speedily, easily [Cen- 
tury Dictionary]; at hand, immediately available, convenient, handy 
[Standard Dictionary].^' In effect, the contention of the plaintiff in 
error is that the court shoujd haVe charged the converse, and told 
the jury that in occupations attended with great and unusual danger 
there is no obligation resting on the employer to use the appliances 
known to science for the preVÊntion of accidente, although they are 
readily and easily attainable and immediately available, convenient, 
and handy. The law has not yet reached that degree of barbarity. 
The case of Pacific Co. v. Seley, 152 U. S. 145, 14 Sup. Ct. 530, does 
not conflict at ail with the later case of Mather y. Rillston, supra. 
The former related to an ^'unblocked frog" on a railroad track, into 
which the deceased voluntarily placed his f oot twice, af ter being 
admonished of the danger. "Unblocked f rogs" are open and visible, 
and the danger connected with them known and avoidable by em- 
ployés and ail others. In the case of coal mines, employés can very 
often neither see nor detect the danger they are expoged to, and their 
safety is absolutely dépendent on the intelligent andi constant use 
of methods and appliances more or less scientiflc, over which they 
havé no conti'ol. There would seem to be room, therefore, for a 
well-gi'ounded distinction between an "unblocked f rog" on a railroad 
track and a coal mine. But if there is not, and the opinions in the 
two cases eonflict, the doctrine of Mather v. Eillston, being the later 
case, must prevail. This court has approved the rule in Mining Oo. 
V. Ingraham, 36 U. S. App. 1, 17 O. 0. A, 71, and 70 Ped. 219, and in 
principle applied it in Eailway Ce. v. Jarvi, 10 TJ. S. App. 439, 3 C. 
G. A. 433, and 53 Fed. 65, and its soundness is no longer open to ques- 
tion. There are other assignments, but such as do not fall within 
the reasoning of those we hâve decided are not of any gênerai im- 
portance, and hâve no merit. They hâve ail been carefully examined. 
The judgment of the circuit court is afiirmed. 
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NATIONAL LOAN & INVESTMENT CO. v. SOCKLAND CO. 

(Circuit Court of Appeals, Eighth arcult. April 17, 1899.) 

No. 1,128. 

1. Pbomissort Notes of Corporations — Power to Exécute — Pbesumptioit 
FROM Signatures of Offioers. 

A private trading corporation has the Implied power to issue prom- 
Issory notes, and one wlio purchases notes executed in behalf of sucli a 
corporation, and signed by its officers, may rely on the presumptlon that 
sueh officers tiave discharged tlieir duty, and hâve not exceeded thelr au- 
thority in executing them. 

3. Revibw — EsTOPPEL op Partt to Allège Brror— Fikdino of Référée. 

A party cannot assign as error a flnding of a judge or référée made at 
hls request. 
3. Corporations — Compensation of Officers for Past Services — Power oî" 

DiRBCTORS TO PiX. 

Officers of a corporation, who are also directors, and who, without any 
agreement, express or implied, witli tlie corporation or Its owners, or théir 
représentatives, hâve voluntarlly rendered their services, can recover no 
back pay or compensation therefor; and It is beyond tlie powers of the board 
of directors, after such services are rendered, to pay for them ont of the 
funds of the corporation, or to create a debt of the corporation on account 
of them; but such officers, who hâve rendered their services under an 
agreement, either express or implied, with the corporation, its owners or 
représentatives, that they shall receive reasonable but indefinlte compen- 
sation therefor, may recover as much as their services are worth, and it 
is not beyond the powers of the board of directors to fix and pay reason- 
able salaries to them àfter they hâve discharged the duties ôf thelr offices. 

4 Samb— Note Given for Salaey op Ofpicer. 

Where, after the organizatîon of a corporation, it was agreed and under- 
stood at an informai meeting of ail the stockholders that the officers should 
be paid a reasonable compensation for thelr services, and by a by-law the 
board of directors was given power to flx the compensation of officers, 
thelr subséquent action In voting the président a reasonable salary for past 
services tvas légal, and a note of the corporation executed to hlm therefor 
was not without considération. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

George D. Emery (Charles A. Willard, on the brief), for plain- 
tiff in error. 

M. H. Boutelle (N. H. Chase, on the brief), for défendant in error. 

Before CALDWELL, SANBOEN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. Tbis is an action on a proinissory 
note for $3,747.64, datéd October 1, 1896, signed, "The National 
Loan and Investment Company, by S. P. Howard, Vice Près., A. B. 
Hush, Sec. and Treas.," payable to the order of Henry S. Jenkins, 
and indorsed by him to the défendant in error, the Rockland Com- 
pany, a corporation, which brought the action and alleged thèse 
facts. The National Loan & Investment Company, the plaintiff in 
error, is a corporation; ajjd it answered the complaint of the Rock- 
land Company that it never made the note, and that it was without 
considération and void. A jury was waived, and the case was tried 
by a référée, who made a spécial findîng of the facts and of his con- 
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clusions of law. Exceptions were filed to thèse flndings and con- 
clusion^, but they were overruled, and a judgment was rendered 
against the plaintifE in error for the amount of the note and interest. 

It is âssigned as error that the référée admittèd in évidence the 
note in suit, and other notes of which this was the last renewal, 
over the objections of the investment company that they were in- 
compétent, that no authority had been shown for either of the oiïî- 
cers to exécute them, and that no considération for them had been 
proTéd. But the notes themselves were prima facie évidence of a 
valuàblè' considération. They reclted that they were made for value 
received. When thèse objections were made, the défendant in error 
had proved that thèse notes bore the genuine signatures of the vice 
président and treasurer of the corporation, that the payée named 
in them was its président, and that the investment company was 
incorporated by the terms of its articles to buy, own, sell, and deal 
in ail kinds of property, aâd to do any lawful business uecessary or 
expédient for this purpose. A private trading corporation has the 
implied power to issue promissory notes. The signatures of its ofiQ- 
cers thereon are presumptive évidence of their authority to make 
negotiable paper on its behalf. The acts of the oflScers of corpora- 
tions, within the »cope of their powers, are prima facie évidence 
of the acts requisite to give them the necessary authority. One who 
purchaSes the notes of a corporation may rely upon the presump- 
tion that ite offlcers hâve discharged their duty, and hâve not ex- 
ceeded tliei;r authority in executing them, and the law will not de- 
prive him of this presumption when he présents them to the courts. 
Merchants' Nat Bank of Gardiner v. Citizens' Gaslight Co., 159 Mass. 
505, 507, 508, 34 N. E. 1083; City of Lincoln v. Sun Vapor Street- 
Light Co., 8 C. G. A. 253, 257, 59 Fed. 756, 760, and 19 U. S. App. 
431, 438; Thomp. Corp. §§ 5730, 5741. 

Another error alleged îs that, in the absence of any évidence in sup- 
port of such a flnding, the référée found the facts set forth in the 
second para^raph below, which we quote from his report, and the 
court overruled an exception to that finding. 

"(1) That tlie ipcorporators of sald défendant, the. National Loan & In- 
vestrnent Company, were Valentlne G. Hush, Henry S. Jenklns, Alfred B. 
Hush, and Stephen B. Howard, and that, at the time of the agreement or un- 
derstanding next herelnâfter referred to, sald Incorporators owned the entire 
capital stock of sald corporation. (2) That subséquent to the organizatlon of 
sald corporation," and at or about the tltne of the commencement of its cor- 
porate business, an informai meeting of sald incorporators was held, whereat 
aM of S£^id incorporators were présent, and whereat 3t was understood and 
agreed by and bètween ail thereof that the offlcers of sald corporation should 
receive from sald corporation reasonàble compensation for the services per- 
formed by them as such offlcers; and said agreement was not spread on the 
corporate records, save and excepting as It may appear to hâve been contem- 
plated in the by-law next referred to. That no resolution was adopted, either 
by the incorporators or board of dlrectors, flxing the amount of the salaries 
of the offlcers in advance." '• 

An exanjination of the record, hpwever, discloses the fact that 
the défendant in error cannot be permitted to urge this objection. 
Its counsel expressly requested the référée to make this flnding. 
Parties cannot avail themselves of errors which they hâve themselves 
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committed, or which they hâve induced the référée or judge who 
tried their case to make. Walton v. Railway Co., 6 C. G. A. 223, 
225, 56 Fed. 1006, 1008; Chase v. Driver, 92 Ted. 780; Long v. Fox, 
100 m. 43, 50; Mtche v. Earle, 117 Ind. 270, 273, 19 X. E. 749; Dun- 
ning V. West, 66 111. 366, 367;. Noble v. Blount, 77 Mo. 235; Holmes 
V. Braidwood, 82 Mo. 610, 617; Price v. Town of Breckenridge, 92 
Mo. 378, 387, 5 S. W. 20; Fairbanks v. Long, 91 Mo. 628, 633, 4 S. 
W. 499. 

It is contended that the facts found by the référée do not warrant 
his conclusion of law that the défendant in error was entitled to a 
judgment.upon the note. The position hère urged is that the note 
was given for back pay voted to the président of the corporation by 
the board of directors of which he was a member, that this was an 
attempt to create a debt of the company by a mère vote of the 
board without any considération, and that this act was beyond the 
powers of the directors and void. The directors of a corporation 
are trustées for its stockholders. They represent and act for the 
owners of its stock. Ordinarily the employment of a servant by a 
corporation raises the implication of a contract to pay fair wages 
or a reasonable salary for the service rendered, because it is the 
custom to pay such compensation, and men rarely sacrifice their time 
and expend their labor or their money in the service of others with- 
out reward. Directors of corporations, however, usually serve with- 
out wages or salary. They are generally flnancially interested in 
the succees of the corporation they represent, and their service as 
directors secures its reward in the beneflt which it confers upon 
the stock which they own. In other words, the custom is to pay 
the ordinary employés of corporations for the services they render, 
but it is the custom of directors of corporations to serve gratuitouely, 
without compensation or the expectation of it. The presumption 
of law follows the custom. From the employment of an ordinary 
servant, the law implies a contract to pay him. From the service 
of a director, the implication is that he serves gratuitously. The lat- 
ter presumption prevaile, in the absence of an understanding or an 
agreement to the contrary, when directors are discharging the du- 
ties of other offices of the corporation to which they are chosen by 
the directory, such as those of président, secretary, and treasurer. 
Moreover, as the members of boards of directors act in a flduciary 
capacity, they are without the power or authority to dispose of the 
property of the corporation without considération. Consequently 
they may not lawfully vote back pay to an officer who has been serv- 
ing the corporation voluntarily without any agreement that he shall 
receive any reward for the discharge of his duties. It is beyond 
their powers to create a debt of the corporation by their mère vote 
or resolution. Some authorities hâve gone so far as to hold that 
ofiScers of a corporation, who are also its directors, cannot recover 
for the discharge of their duties unless their compensation is flxed 
by â by-law or by a resolution of the board before their services 
are rendered. Gridley v. Eaiiway Co., 71 111. 200, 203; Kilpatrick 
v. Bridge Co., 49 Pa. St. 118, 121; Wood v. Manufacturlng Co.. 23 
Or. 23, 25, 23 Pac. 848. The fact is, however, that, in the active 
84 P.— 22 
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and actual business transactions of thé world, many officers of cor- 
porations, who are also metobeps of their boards of directors, spend 
their time and their énergies for years in the înterest of tlieir cor- 
porations, and greatly beneflt the owners of their stock, under agree- 
ments that they ehall hare just, but indeflnite, compensation for 
their services. We are unwilling to hold that such offlcers should 
be depriTed of ail compensation becaiise the amounts of their Sal- 
aries were not deflnitely flxed before they entered upon the dis- 
charge of their duties. A thoughtfui and deliberate considération 
of this entire question, and an extended considération of the author- 
itiee upon it, has led to the conclusion that this is the true rule: 
"Offlcers of a corporation, who are also directors, and who, without 
any agreement, express or implied, with the corporation or its own- 
ers, or their représentatives, hâve voluntarily rendered their serv- 
ices, can recover no back pay or compensation therefor; and it is 
beyond the pOwers of the board of directors, after such services are 
rendered, to pay for them ont of the funds of the corporation, or to 
create a débt of tho' corporation on acCouût of them. Jones v. Mor- 
rison, 31 Minû. 140, 147, 16 N. W. 854; Blue v. Bank, 145 Ind. 518, 
522, 43 N. E. 655; Doe v. Transportatibn Co., 78 Fed. 62, 67; Asso- 
ciation V. Stonemetz, 29 Pa. St. 534; Eailroad Co. v, Eëtchum, 27 
Gonn. 170; Eoad Co. v. Branegan, 40' Ind. 361, 364. But such offl- 
cers, who hâve rendered thëir Services Under an agreement, either 
express or implied, with thè corporation, its owners 6r représenta- 
tives, that they shall recëive reasonable, but indeflnite, compensa- 
tion therefor, may recovër aâ ihiich as tieir services are worth; and 
it is not beyond the powérsof the board of directors to fix and pay 
reasonable salaries to thein after thej^ hâve dischargèd the duties 
of their oifficesi Missouri River Co. v. Richards, 8' Kan. lOl ; 
Rogers v; Eailway Co., 32 Minn. 25, 27; Railroad Oo; v. Tiernan 
(Ean. Sup.) 15 Pàc. 544, 558; Stewatt v. Railroad Go., 41 Fed: 736, 
739; RoSborCugh v. Cahal Go., 22 Gàl. 557, 562. 

This rulé is well Hlttstrated in the two caseS from Minnesota 
which we haVe cited. In Joines v. Mtitrison, 31 Miiih. 140, 147, 16 
N. W. 854; the board of directors voted |39,375 back pay' tothe prési- 
dent of the corporation, who had ser^^ea as sufch under a previous 
understanding that he shoUld recèivë nothing for his services, and 
$7,200 tô the vice président, who had sèrved for a stipulated salary, 
which had been paid. The suprême ëourt of Minnesota held that 
this act of the board waS ultra vires, and that the notes of thé cor- 
poration' issued in pursaance of it were Void. On the other hand, 
in Eogers V. Railway Co., 22 Minn. ^5, 27, that court hèld that a 
member of the board of ditectors of the tailway corii|âny, who had 
been choseù by the board, and who hàd served as Sfeci'ëtary under 
a by-law which authorized the directors to flx the compensation of 
the oflficeris, ând under an implied agreement ' with the corporation 
that he should reçoive a fair salary foi" his eervi'ciès, Nvàs entitled tO 
recover as ihuch' as he had earned, although the amount 6f his com- 
pensation had îiever been fixed or allowed by the board, either be- 
fore or after he rendered his services. 

Under the rule which we hâve aianounced, and thus illustràted, 
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the objection of the plaintifE in error to the conclusion of the ref^ 
eree and the judgment of the court in the case in hand cannot be 
sustained. Thèse eesential facts were found by the référée: The 
défendant in error was incorporated on September 24, 1886. At 
the time of the commencement of its eorporate business, but after 
its organization, ail its incorporators, and ail the persons interested 
in it, understood and agreed with Henry S. Jenkins, who was choeen 
its président, that ail the officers of the corporation should receive 
from it reasonable compensation for the services which they per- 
formed, and a by-law of the corporation was adopted by its stock- 
holders at the time of its organization to the effect that the board 
of directors ehould flx the salaries of ail the ofQcers of the corpora- 
tion. Jenkins served as président from October 14, 1886, until after 
the year 1892. On October 30, 1890, he presented to the board of 
directors a claim for |600 per annum for his services as président 
from September 1, 1887, to September 1, 1890; and his claim was 
allowed by the board, and regularly entered upon the books of the 
corporation. On May 18, 1892, he presented a claim for $600 for 
his services as président from September 1, 1890, to September 1, 
1891; and this claim was allowed by the board of directors at their 
annual meeting on that day, and was duly entered on the books 
of the corporation. At the times when thèse claims were allowed, 
there was an oral agreement between Jenkins and the board that 
they should draw the carrent bank rate of interest, which was then 
8 per cent, per annum, until they were paid. On October 2, 1893, 
the investment company made a promissory note for the amount 
due upon thèse claims, payable one year from that date, with inter- 
est at 8 per cent, per annum, and delivered it to Jenkins. The note 
in suit is the last renewal of the note thus made. At the times 
when the claims of Jenkins were allowed, Jenkins, Hush, and How- 
ard were the members of the board of directors, and the claims 
were unanimously allowed; so that the vote of Jenkins was unneces- 
sary to pass them, and his présence was not necessary to form a 
quorum of the board. The corporation had no credltors, and owed 
no debts. The directors owned a majority of the stock of the cor- 
poration. Some of this stock had been pledged, but the pledgees 
had not caused it to be transferred to their names, and were not 
entitléd to vote it. No objection was ever made by the corporation, 
or by any one in its behalf, to the acts of the directors in allowing 
the claims of Jenkins, until this action was brought, in 1897; and 
ail the acts of the directors were done in good faith, and without 
fraud. The défendant in error was the owner of the note in suit 
when this action was brought. In this state of the facts, the note 
cannot be said to be without considération, nor can the acts of the 
board of directors be justly held to hâve been beyond their powers 
or void. The stockholders expressly empowered the board of di- 
rectors to flx the salaries of ail the ofiicers of the corporation. This 
by-law itself raises a strong presumption that the owners of the cor- 
poration intended to pay its offlcers for their services. The board 
of directors could not flx the salaries of offlcers, if no salaries were 
to be paid. When to this by-law is added the express flnding of 
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the référée that it was ùnderstood and agreed at ttft inception of 
the business of the corporation between ail its incorporators and 
Jenkins, who was chosen président, that he should receiye reasona- 
ble compensation for his services in that ofQce, and the f urther fact 
that he served under this by-Iaw and agreement, and his salary was 
fixed and allowed without objection thereunder, the coDchision is 
irrésistible that his right to compensation rests upon a valid im; 
plied contract between him arid ail the parties interested in the cor- 
poration made before his services were rendered. The acts of the 
board in fixing the amount of his salary were expressly authorized 
by the by-law, and were naught but the performance of the prier 
agreement by which the corporation was bound. The note was not 
without considération, and the judgment upon it was right. 

There are 48 assignments of error in the record in this case. We 
bave carefully examined them ail. The conclusions at which we bave 
arrived upon those already discussed are décisive of ail the material 
questions in the case, and it is unnecessary to extend this opinion 
further. The assignments which we hâve not discussed were either 
intended to présent the questions considered in other forms, or are 
without subetantial merit. The judgment below must be afiQrmed, 
and it is so ordered. 



SCOTT et al. V. TEXAS & P. RY. CO. 

(Circuit Court of Appeals, Fifth Circuit May 2, 1899.) 

No. 774. 

1. Bailroads— Right of Wat— Adverse PossKssion— Contracts. 

That a< rallroad dld not for the statutory perlod adversely occupy Ita 
entlre right of way is not material, where the contract under which the 
right of way was acqulred has been fully complled with; the tltle under 
the contract alone belag sufflclent 

a. Samb— Evidence— EsTOPPKL. 

Evidence of a partial occupancy of a right of way, to ehow that there 
was not an adverse holding of the remalnder, is not admissible, where the 
Bult, at Its Inception, was one for damages for occupancy of the entlre right 
of way, In violation of the contract under which It was acqulred. 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas., 

This case is substahtially as stated by plaintiffs in error as fol- 
lows: 

"This action was brought on the 12th day of January, 1893, In the district 
court of Harrison county, Tex., and was removed to the circuit court of the 
United States, at JefCerson, In the Eastern district of Texas. The plaintifC In 
error sued to recover damages for the abolition or removal of the dépôt known 
as 'ScottsvlUe,' In Harrison county, Tex. The Southern Pacific Kailway Com- 
pany and W. T. Scott, In the year 1856, entered into a verbal contract, by 
which sald Scott agreed to allow the said company to havè the use of land for 
a right of way across his f arm of 5,000 acres. If the company would estabilsh 
a dépôt, wlth a regular agent, at the point on said lands then and now 
knoWn as 'SCottsvllle,' and, furtlier. If said company would permanently maln- 
taln sald dépôt at said place, and furnlsh to the said Williarn T. Scott free 
passage on the cars of sald company for himself. The right of way was laid 
eut 100 feet wlde and 700 yards long, and used by the company for its track 
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from that time. The company established and malntalned said dépôt, under 
and In accordance wlth sald contract, untU Aprll, 1892, when the same was 
abollshed. The abolition of said dépôt had caused the plaintiff a damage of 
$50,000. The plalntiîe prayed judgment for sald damages, or, in the alternative, 
for the land, If the damages could not be awarded. It was shown that the 
défendant in error had succeeded, by consolidation under législative permission, 
to ail of the rights of the Southern Pacific Rallway Company. The acts of 
the législature of the state of Texas, approved May 24, 1871, November 25, 
1871, and May 2, 1873, relative to the consolidation of the Southern Pacific 
•Rallway Company and défendant, were read in évidence, and may be copied 
in the briefs of counsel in the appellate court; the Texas & Pacific Eailway 
Company succeedlng to ail of the rights of the Southern Pacific Railway Com- 
pany. The plaintifC in error alleged that W. T. Scott had died, and that he 
acquired the Scott farm by purchase, and owned the land at Scottsville, and 
was entitled to the damages. Subsequently the other helrs of W. T. Scott 
Intervened, and claimed that they and plaintiff in error were ail of the heirs 
at law of W. T. Scott, and that they were entitled to the recovery of the 
damages or the land. The heirs, as such, now prosecute the case. The case 
was tried in the circuit court, and that court held that the plalntiffs in error 
could not recover any damages for the abolition of the dépôt, but that they 
were entitled to recover the value of the land occupied as a right of way, and 
assessed the damages according to the rule obtaining in condemnation proceed- 
ings when lands are taken for right of way. The circuit court of appeals re- 
versed thls judgment (23 C. C. A. 424, 77 Fed. 726), and held: (1) That the 
company had acquired the right of way by adverse use and prescription, and 
therefore plalntiffs could recover neither the land nor pay for same; (2) that 
the défendant in error had complied with its contract, and was not amenable 
to any suit whatever. Thls ruling was based on Railway Co. v. Marshall, 136 
U. S. 393, 10 Sup. et. 846. 

"Before the case was tried the second time m the circuit court, the plaln- 
tiffs in error filed the second supplemental pétition (a replication) to plea of 
limitation and prescription, in which they averred that the défendant in erroi 
had actually occupied and used only a strip of land 25 feet wide, and not a 
strip 100 feet wide, and that défendant would be entitled to recover on Its plea 
of prescription only the strip 25 feet wide. On the second trial the défend- 
ant relied on the gênerai demurrer and the foUowing answer: 'Défendant says 
that plalntiffs cannot recover in this cause, because the évidence shows that 
thls défendant company and its predecessors bave substantially complied with 
the contract set out in plalntiffs' pétition, by keeplng the station referred to 
at the place of Scottsville fuUy equipped and repaired and operated from the 
year 1856, contlnually, to Aprll, in the year 1892, whereby the défendant bas 
fully complied with sald contract sued on, and the plalntiffs cannot recover.' 
The court made the foUowing ruling on the demurrer: 'This day came on to 
be heard the demurrer of the défendant, and the court sustains sald demurrer, 
and holds that the contract set up had been complied with by the défendant, 
and that no damages for removal of station can be recovered.' To thls ruling 
the plaintiff and Interveners excepted. On the first supplemental pétition, ask- 
Ing pay for the land used as a right of way, the court made this ruling: 'The 
court refused to hear any evJdence on the allégations of the first supplemental 
pétition, as to assessing damages and flxlng compensation for plaintiff and 
interveners as in condemnation proceedlngs.' To this ruling interveners and 
plalntiflC excepted. The plalntiffs in error on the trial introduced évidence 
proving the allégations of the pétition as to the contract, and the abolition of 
the dépôt in 1892, and then offered further évidence to maintain the case as 
foUows; 'Thereupon the plaintiff and interveners offered the foUowing évi- 
dence: That the défendant. In Aprll, 1892, fenced the right of way along the 
track, on the land described in the pétition, and that the fence so erected by 
the défendant inclosed a strip of land 100 feet wide, and the same which is 
described in the pétition, and that, prior to the time sald land was so fenced, 
ail of it, except a strip 40 feet wide, through the center of which tiie track lay, 
had been used, cultivated, and occupied by the plaintiff and interveners, and 
that there had been no occupancy of any of said land by défendant, except the 
strip 40 feet wide, and that the plaintiff and interveners had occupied the re- 
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ttlàliiaer of saia Strip 100 fèet wMe; ' tHat the dépôt at gcottsville' was- removerT 
in A-prfl, 189â'; also, the allegatioils'-of thèir-pleadlngs as to removal oï said 
dépôt; also, 'the allégation^ as 'to the reiitalValue of that part of the land 
occupièd by the defendattip aiid' inclosed in its ïenéfes t)iiilt in 1892, and whlch 
it had nbt^ofcéupied prior tb sàid date as'k right of Wày; and, also, ail other 
allegatlbfis of sald pieadlngg ôf intervenèrs ànd plaintîfE showiûg the violation 
of the coiitraçt on which the suit was brought. Whereupo.n the défendant 
objected to ail of said e'vidétice, becatise the allegatioris of the plalntiff's plead- 
ings and the plalntiff's évidence showed that the défendant had eomplied vpith 
said contract set up In the pétition, and had kfept said dépôt at ScottsvlUe 
untll Aprll, 1892, and that the said pétition 'showed that under the contract 
the defendafit was entitled to'a right of waylOO feët wide .vç-héh it complièd 
wlth the contract; and thereùpon the court sustained said ' objections, and 
eXcluded ail of said évidence, and held that said contract had been eomplied 
with, and gavé the jury a perenlptory instruction to flnd for défendant.' 

"The flrst, thlrd, fourth, and fifth assignmehts of error are as follows: '(1) 
ïhe court erred in sustalning the demurrers of défendant, and holding, on said 
demurrers, that the contract set up in the pétition had béeni eomplied with, 
aùd In refusing to hear the évidence as to damages.' '(8) The court erred in 
holding that the pleadings of plâintifC and interveners and the évidence showed 
that the contract had been substantlally compUed with. (4) The court erred in 
giving the jury a peremptory instruction to flnd for the défendant. (5) The 
court erred in holding that the pleadings of the plaintifE and interveners 
showed that thé contract had beeni eomplied with by the défendant, and that 
they, the plaititlff and interveners, were not entitled to any ïelléf.'" 

S. P. Jones and T. P. Young, for plaintiffs in errer. 
F. H. Prendergast, for défendant in èrror. 

Before PAKDEE, McCORMICK, and SHELBY, Circuit Judges. 

PEE CXJRIAM. When this case was formerly before this court, 
the contention of thé rail^ay company was that thq contract sued on, 
not being in writing, nor to be perf ormed within one year, was void 
under the statute of frauds, and that the railroad company had ac- 
quired the right of way in question, 100 feet wide through the lands 
described, by the use and enjoyment thereof during a period of 36 
years, which use had been exclusive, uninterrupted, continuous, and 
under a daim of right adverse to the owner of the fee; and, in the 
alternative, that, if the cotttract sued on was valid, theh the railroad 
company had acquired the right of, wày in question by having fully 
eomplied in ail respects with the terms of sald contract. This court 
sustained the contention of the railroad company, reversed the judg- 
ment of the circuit court, and remanded the cause for a new trial. 
Railway Co. t. Scott, 41 U. S. App. 624, 23 G. G. A. 424, and 77 Fed. 
726. The questions preséntéd in this présent writ appear to be the 
same as presented in the former, with the exception that, although 
the contract provided for a strip, or right of way> 100 feet wide, the 
railroad company, prior to 1892, only used ahd occupied a strip 25 
feet wide, and theref ore thé plaintiffs, on the theory that the contract 
was void, are entitled to recaver ail of the right of way in contro- 
versy except a strip 25 feet wide. 

The record shows that, to maintain this contention, the plaintiffs 
offered évidence to prove that, éxcept f or the strip 25 feet wide, prior 
to 1892, the* plaintiffs and their ancestors used, occupied, and culti- 
vated the same, and that the railroad company was not in possession, 
and this évidence wàô rejected. ïf theright of the railroad company 
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to hold the right of way in question is based solely upon adverse use 
and possession, it would seem that the évidence offered should liave 
been admitted. If, however, the title of the railroad company is 
based upon the contract as a valid executed contract, the évidence was 
proi)erly rejected. The court held, on the former writ, that, if the 
contract was invalid, the railroad company had an easement by ad- 
verse use and occupancy; yet it appears clear that the court also de- 
cided that the contract sued on, having been fully performed and 
executed, was a valid and binding contract, and that thereunder the 
railroad company had acquired full title to the right of way as speci- 
fied and described in the contract, and that was, as admitted by the 
plaintiffs in their original pétition, a strip 100 feet wide, 50 feet on 
each side of the center of the track. Under this view of the case, 
and considering, further, that the contention of the plaintiffs in error 
that the strip taken for the right of way M'as only 25 feet wide is in 
conflict with his former judicial admissions, we are of opinion that 
the ruling of the court below rejecting the évidence was correct. 
The judgment of the circuit court is aflfirmed. 



REISTEREB v. LEE SUM. 

(Circuit Court of Appeals, Second Circuit. Jlareli 1, 1S09.) 

No. 105. 

1. MaLIOIOUS PiSOSECtJTION — WhEN ACTION LrKS. 

One wlio both malies an arrest, and originales tlie proceeding in wliicli 
it is made, may, thougli protected as to the arrest, be iiable t'or malicious 
prosecution. 

2. Samb — Phobablb Cause — Malice. 

Where défendant put in motion a criminal proceeding against plaintiffi, 
a Ciiinaman, under tlie Oliinese exclusion act, on the ground that he had 
not a certificate of résidence as tequired thereby, thus subjecting liim to 
Imprisonment and compelling him to establisU his innocence, the only in- 
crlminating circumstances at the time being want of resemblance between 
plalntiff and the indistinct photograph attached to the certificate in his 
possession, and the existence of scars on his face, while the certificate 
stated that the person named in it had no physical marks or peculiarities 
for identification, and the photographer testifled that in his opinion the 
photograph was one of plaintiff, and that it might origlnally hâve shown 
the scars, and that they mlght hâve faded out, and défendant did not 
attempt to compare the photograph with the one which the act re- 
quired to be flled in the office of the collector of internai revenue, and 
did not Inquire when the scars were received, a finding of want of proba- 
ble cause, from which malice may be inferred, is justifled, though at a 
subséquent investigation, before trial before the commissioner, there was 
suflacient évidence of probable cause, in that plaintiffi made contradictory 
statements as to his résidence, when he obtalned the certificate, and as to 
whether he had the scars before the photograph was taken, and he was 
found to be an inch taller than described in the certificate. 

In Error to the Circuit Court of the United States for the Northern 
District of New York. 

Chas. A. Brown, for plaintiff in error. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 
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WALLACE, Circuit Judge. This is a writ of error, by the défend- 
ant in the court below to review a judgment for the plaintiff entered 
upon a verdict. The action was for malicious prosecution and false 
imprisonment The plaintiff was a Chinese laborer emplpyed in Sep- 
tember, 1897, in a laundry at Tonawanda, and the défendant was an 
oflfiCer of the customs at that place. On September 17, 1897, the 
défendant arrested the plaintiiï, and took him before a United StatcS 
commissioner within the district; assuming to do so conformably to 
the provisions of the Chinese exclusion act. That act provides that 
ail Chinese laborers entitled to remain in the United States shall ap- 
ply to the collector of internai revenue of their respective districts 
for a certiflcate of résidence, and that, if they shall be found withiii 
the United States without such certiflcate, they shall be deemed to be 
unlawfuUy within the United States, and may be arrested by any 
United States customs officiai, and taken before a United States com- 
missioner, whœe duty it shall be to order that such Chinaman be 
deported from the United States. The act also provides that the 
certiflcate shall contain the name, âge, local résidence, occupation, 
and such other description of the Chinaman as may be prescribed by 
the secretary of the treasury. Act May 5, 1892 (27 Stat. 25). The act 
further provides that any Chinese person arrested under its provi- 
sions shall be adjudged to be unlawfuUy within the United States, 
unless he shall establish by affirmative proof to the satisfaction of 
such commissioner his lawful right to remain in the United States. 
As amended by the act of November 3, 1893, the act provides that a 
photograph of the Chinaman shall be attached to the certiflcate, and 
that a duplicate be attached to a copy of the certiflcate, and be flled 
with it in the offlce of the collector issuing the certiflcate. 

About a week préviens to the arrest the défendant visited the 
laundfy where the plaintiflf was at work, and asked him to exhibit 
his certiflcate, The plaintiff did so, and the défendant examined it 
and retumed it to the plaintiflf. September 17th he again called 
upon the plaintiflf, and, af ter again examining the certiflcate, took the 
plaintiflf in custody, and went with him before Mr. Collins, his supe- 
rior ofiicer, to the custom house in Buffalo. Thereafter, by the direc- 
tion of Mr, Collins, the défendant took the plaintiff before a United 
States commissioner in Buflfalo, and preferred a complaint against 
him as a Chinese person unlawfuUy within the United States, and 
falsely impersonating one to whom a certiflcate had: been issued. 
The plaintiff was committed to the custody of a United States mar- 
shal pending an examination before the commissioner, and after an 
examina tion was discharged by the commissioner. 

Error is aseigned of the refusais of the trial judge (1) to direct a 
verdict for the défendant upon the cause of action for malicious prose- 
cution; (2) to instruct the jury that îthe plaintiff had failed to estab- 
lish a want of probable cause for commencing the prosecution; and 
(3) to direct a verdict for the défendant upon the ground that the 
plaintiff had failed to establish a cause of action either for malicious 
prosecution or for false imprisonment. 

It appeared in évidence upon the trial that the certiflcate produced 
to the défendant by the plaintiflf was issued by the collector of the 
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Third internai revenue district, at New York City, Mareli 31, 1894, 
and, among other things, recited that the résidence of the applicant 
was at 138 Mott street, New Yorli, that his height was ûve f eet two 
inches, and that he was without physical marks or peculiarities for 
identification. The photograph was indistinct. The plaintifE had 
several scars upon his face, but the photograph did not exhibit any. 

When the défendant took the plaintifE before Mr. CoUins at the 
custom house, the latter called in the immigration commissioner 
of the port and a Ohinese interpréter; and the two oiflcers ques- 
tioned the plaintifif, to ascertain whether he was the person named in 
the certificate. In answer to their questions he made contradictory 
statements; saying at one time that when he obtained his certificate 
he lived on Pell street, in New York, and at another that he lived on 
Mott street, and stating at one time that the scars were upon his 
face before he obtained the certificate, and at another that they were 
not. Upon measuring him he was found to be flve feet three inches 
in height, instead of flve feet two inches, as stated in the certificate. 
It was after this examination that Mr. Collins directed the défendant 
to take the plaintiiï before the commissioner and make the charge 
against him. The commissioner discharged the plaintiff, after the 
examination before him, upon the testimony of a photographer, who 
stated that in his opinion the photograph was a photograph of the 
plaintiff, and that it might originally hâve shown the scars upon his 
face, but that it was indistinct and they might hâve faded out. 

It further appeared that the défendant did not communicate with 
the colleetor at New York City, or attempt to compare the photo- 
graph attached to the certificate with the duplicate filed with that offi- 
cer. Evidence was also introduced on behalf of the plaintiiï tending 
to prove that he came to this country in 1890, and lived in Mott street, 
New York Gity, when he obtained his certificate. He testified that 
the scars were upon his face before he got his certificate. 

If it be assumed that by the provisions of the Chinese exclusion 
act the défendant was authorized to take the plaintiiï into custody 
without criminal process, nevertheless the trial judge would not 
hâve been justified in taking the whole case from the jury if a cause 
of action for malicious prosecution had been established by the évi- 
dence. The action for false imprisonment does not lie for an arrest 
made by an authorized offlcer upon criminal process regular upon 
its face, and issued by a magistrate having jurisdiction. Whitten v. 
Bennett, 30 C. C. A. 140, 86 Ped. 405; Carman v. Emerson, 18 C. C. 
A. 38, 71 Fed. 264; Marks v. Townsend, 97 N. Y. 590. If the act of 
congress authorizes an arrest without process, the officer who makes 
it is as fully protected as he would be if he made the arrest under 
valid process. But an oflBcer who makes an arrest under valid pro- 
cess, if he is also the complainant or the person who originales the 
proceeding, does eo at the risk of an action for damages if he acts 
maliciously and without probable cause. He is no more shielded by 
his process or his oflBcial capacity than any other person instituting 
a groundless and malicious charge would be. The real inquiry con- 
sequently is whether the facts proved justified a recovery for mali- 
cious prœecution. If they did, the plaintifl! was entitled to a verdict, 
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DOtwithstanding he might not hâve been entitled to one upon the 
cause of action for false imprisonment. 

When the défendant took the plaintifif into custody therewere but 
two incrimînating circumstancesi against the plaintiff. Thèse were 
the want of resemblance between the plaintiif and the photograph, 
and the existence of scars upon his face, while the certiflcate stated 
that the person named in it had no physical marks or peculiarities 
for identiflcation. Açcording to the évidence of the photographer, 
the photograph was a reasonably correct picture of the plaintiff; and, 
in View of its indistinctness, the absence of any appearance of scars 
did not seriously impeach its authenticity. The flrst incrimînating 
circumstance was therefore of little signiflcance. If the plaintiff did 
not receive the wounds until after he had obtained his certiflcate, 
the second incrimînating circumstance was of no weight. The de- 
fendant did not inquire of the plaintiff, or endeavor otherwise to 
ascertain, when they were received. And, if the scars were on the 
plaintiff 's face when he applied for the certiflcate, the collecter might 
not hâve noticed them, or thought them sufflcienfly conspicuous to be 
noted' in the certiflcate. Thus, in any view, the second incrimînating 
circumstance was of no more value than the flrst. With no other evi- 
dential facts that the plaintiff was an oflender, a just considération 
for his rights demanded some effort by the défendant to verify his 
suspicions. It must be presumed that a duplicate of the photograph 
was on flle with a copy of the certiflcate with the collecter at New 
York; yef the défendant did not attempt to procure a comparison of 
the two. Noir, so far as appears, did he miake the slightest effort to 
get information about the antécédents of the plaintiff.» We cannot 
doubt that the case justifled the conclusion that the défendant acted 
hasrtily and overzealously iii making the arrest, and allowed his sus- 
picion to overmaster the discretiôri and judgment which he ought to 
hâve exercised. i 

After the investigation madea*t the custom house by Mr. Collins aiid 
the immigration coromissioner, there wm suflûcient évidence of prob- 
able cause, because the contradictory statements of the plaintiff, and 
the diserepancy between his height and that given in the certiflcate, 
were facts then developed of a sufflciently incrimînating nature to 
warrant a judicial investigation. But the défendant was responsible 
for the arrest, and for puttlng in motion the criminal proceeding 
which subjected the plaintiff to imprisonment and compelled him to 
establlsh his innocence; and hë cannot escape the conséquences be- 
cause, as it tumed out, thère was a stronger case against the plain- 
tiff when he was put on trial before the commissioner than there was 
when the proceedings were initiated. 

In an action for malicious prosecutioû the jury areat liberty to 
infer malice from facts that establlsh want of probable cause. It was 
not necessary, therefore, for the plaintiff to prove that the défendant 
was actuated by any personal 111 will towards him in instituting the 
criminal proceeding. 

Wè conclude that the évidence justifled the jury in flnding want 
of probable cause, and authorized them to infer malice; and, it 
having been shown that the criminal charge against the plaintiff had 
terminated by his acquittai, ail the éléments of the cause of action for 
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malicious prosecution were complète. It follows that there was no 
error in the rulings of the trial judge. 

The trial judge, in ruling as he did, exptessed the opinion that the 
question of probable cause was one for the jury. When facts are 
undisputed, and but one inference can be drawn from them, that 
question is one of law for the court. It may be that the photograph 
which was in évidence sufflciently demonstrated that the plaintiff was 
not its subject to authorize the jury to disregard the testimony of the 
photographer, and préfer their own judgment to his opinion. In 
that view, the question of probable cause may hâve been one to be 
submitted to the jury under proper instructions, and this was prob- 
ably what the trial judge meant. However this may be, the ruling 
was right. A correct ruling is never vitiated because a wrong reason 
may be assigned. 

We iind no error in tlie record, and the judgment is aifirmed. 



, BREWER V. PBNN MUT. LIFE INS. CO. 

(Circuit Court of Appeals, Eighth Circuit. April 10, 1899.) 

No. 1,141. 

MoKTGAGEs— Option to Dkclabe Debï DnB on Depaui.t— Right to Sue at 
Law on Notes. 

Notes, and a mortgage securing the same, executed at the same time, 
constltute a, single contraçt, and a provision of the mortgage that, on the 
failure of the malier to perforai any agreement contained in either the 
notes or mortgage, the entire debt may he collected, gives the liolder the 
right, on default in the payment of interest, to déclare the notes due for 
ail purposes, and to coUect them by suit in the ordinary form, as weU as 
by foreclosure. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Colorado. 

The Penn Mutual Life Insurance Company, the défendant in error, brought 
a suit against Betin Brewer, the plaintiff in error, to recover a balance due on 
a note for $20,000, which remained unpaid after certain foreclosure proceedings 
had been taken under a deed of trust which was given to secure the payment 
of the note. The note and deed of trust were executed on January 23, 189<J, 
und the note was made payable in flve years, with interest at the rate of 6% 
per cent., which was payable half-yearly until the note was satisfied. Ou May 
28, 18^)5, the payment of the note was extended by a written agreement until 
.Tanuary 23, 1900, and the interest was reduced to 6 per cent., on condition that 
certain third parties who had acquired an undivided one-half interest In the 
mortgaged property would assume the payment of the note, and on tlie further 
condition that the interest on the note should be paid half-yearly, as before, 
and that $1,000 of the principal should be paid eaeli year, bogianing said pay- 
ments on January 2^, 1897, until January 23, 1900, at which latter date the 
whole of said note. was to be paid. A default was made in the payment of 
the interest which became due on .lanuary 23, 1897, and thereafter, on April 
13, 1897, the holder of the note declared the whole debt due, pursuant to a pro- 
vision in the deed of trust or mortgage securing the note, which provided "that, 
if default be made in the payment of any one ot the said interest notes at the 
time and place therein specifled, or * * * in the payment of said principal 
note at its maturity, or if said party of the flrst part, hls heirs * * * or 
assigna, shall fail to perform, fulflU, and keep ail and singular the covenants, 
conditions, stipulations, and agreemcnts herein or in said notes contained, 
* * * then, and in either such case, tlie said principal sum of twenty thou- 
sand dollars and ail arrearages of interest may be collected at any time after 
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ten days' notice, without any relief from any Taluation, appraisement, or ex- 
emption laws." A sale was made by the trustée In the.mortgage in the month 
o£ June, 1807, for the purpoge of ^^.tigfying the amount due on the note, whlch 
lef t à balance due thereon of $3,329, fot which sum the présent suit was brought. 
To a complaint alleging. In substance, ith.e foregoing facts, the défendant below 
demuryed, upon the ground that the debt sued for was not due, and that the 
action was prematurely bïwught. The demurrer was overruled. The case was 
subsequently tried before the court without the intervention of a: jury, and a 
judgment was entered In favor of the plalntlff below for the amount claimed 
In its pétition, whereupon the défendant below brought the case to this court 
by a wrlt of error. i 

Charles D. Hayt, for plaintifE in error. 
W. 0. Kingsley, for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYEE, Circuit Judge, after stating the case as aboTe, deliv- 
ered the opinion of the court. 

By the terms of the principal note, the défendant below prom- 
ised to pay "interest at six and one-half per cent, per annum from 
maturity until paid," the same to be paid half-yearly. The deed 
of trust contained a provision, above quoted, that, if the défend- 
ant failed to perform any agreement "in said notes contained," the 
principal sum named in the note and ail arrears of interest "may 
be collected at any time after ten days' notice"; and the extension 
agreement qf May 28, 1895, continued thèse stipulations in force 
by providing "that nothing herein shall in any wisfe or manner in- 
terfère with or modify any of the covenants or conditions which 
are contained in the trust deed heretofore given by the said Brewer 
for the . security of the said loan, except as to the time of pay- 
ment of the same and interest thereon, as hereinbefore provided." 
The case made by the plaintiff in its pétition is thus brought with- 
in the exact language of the several stipulations aforesaid, the 
défendant having failed to pay the interest due on January 23, 
1897, which was agreed to be paid in the principal note, and 10 
days' notice having been given by the plaintiff, after said default, 
of its intention to collect ail that was due. The only question, 
therefore, which requires considération, is whether the agreement 
contained in the deed of trust that, in case of any default, the 
whole amount due on the notes might be collected after 10 days' 
notice, should be construed as an agreement that it might be col- 
lected by foreclosure proceedings only, or as an agreement that 
it might be collected by any appropriate form of procédure which 
the noteholder elected to pursue. This question bas given rise to 
some conflict of opinion. It was early held in this circuit by the 
then Circuit Judge, now Mr. Justice, Brewer, that, where notes 
and a deed of trust securing the same are executed at the same 
time, they should be regarded as one instrument, and read to- 
gether, and that, if a deed of trust contains a provision giving 
the holder an option in a certain event to déclare the notes due 
in advance of the time specifled on' their face, such option, when 
lawfully exercised in the mode provided, should be regarded as 
rendering them due for ail purposeS; and not merely for the pur- 
pose of a foreclosure. Manufacturing Co. v. Howard, 28 Fed. 741. 
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Since this décision it has been very generally regarded as estab- 
lishing the rule in this circuit, the question being one of gênerai 
law. Décisions in accordance with the views expressed in Manu- 
facturing Co. v. Howard hâve been made in the following cases: 
Chambers v. Marks, 93 Ala. 412, 9 South. 74; Noell v. Gaines, 68 
Mo. 649, — while views at variance therewith are to be found in the 
following cases: White v. Miller, 52 Minn. 367, 54 N. W. 736; Mc- 
Clelland V. Bishop, 42 Ohio St. 113; Owings v. McKenzie, 133 Mo. 
323, 33 S. W. 802. It would serve no useful purpose to add to 
what has already been said on the question at issue in the cases 
above cited, and we-shall refrain from doing so. In the case at 
bar the controversy is between the original parties to the note and 
deed of trust, the question as to the rights of indorsers in such 
cases, whatever the same may be, being in no wise involved. We 
accordingly adhère to the rule which has heretofore obtained in 
this circuit, holding in the présent case that the right to collect 
the note which was given to the mortgagee by the terms of the 
mortgage in question in case the mortgagor made default in pay- 
ing the interest thereon when it became due was a right to collect 
it by suit in the ordinary form, as well as by proceedings in fore- 
closure. Such was the view of the circuit court, and its judgment 
is hereby aflarmed. 



EAHD et al. v. COLUMBIA NAT. BANK OF TACOMA, WASH., et al. 

RAND T. TILLINGHAST. 

(Circuit Court of Appeals, Eighth Circuit April 17, 1899.) 

Nos. 1,151, 1,152. 

National Banks— Stockholders—Estoppbl to Dent Liabilitt for Assebs- 

MENT. 

Subscribers to the capital stock of a national bank previously organized 
and carrying on business, who accepted certiflcates of stock representing 
a portion of the original capital stock, obtained by the bank in some man- 
ner from the former holders, are estopped, after the lapse of flve years, 
during which they retained the stock, received two dividends, and paid 
one assessment thereon, to deny that they are stockholders, in a suit by 
the receiver to collect a further assessment, on the bank's insolvency, on 
the ground that they supposed they were purchasing a part of an issue 
of increased stock which the bank had voted to issue, but the issuance of 
which had not then been authorized by the comptroUer. 

Appeal from the Circuit Court of the United States for the District 
of Minnesota. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

A. B. Jackson, for appellante and plaintiff in error. 
Phillip Tillingiiast, for appellees and défendant in error. 

Before OALDWELL, SANBORN, and THAYER, «rcuit Judges. 

THAYER, Circuit Judge. Thèse are two suits, one in equity and 
one at law, which grew eut of the same transaction, and were tried 
together, and may therefore be disposed of by a single opinion, as 
they were by the trial court. 87 Fed. 520. In case No. 1,151, Alonzo 
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Tè Eand^ Ëuïus E. Bànd, and Kate Oglej the appellante^- isôught to 
K>toMn-: a decree adjùdging that they were not stocbholdérs of the 
GOllimbîà'-iNâtional Bank of Tàcoma, Wash., hereafter tenned the 
"Baaik," and an injuûction restraiiiing the prosecntion of certain 
sùits at law which had beén brought âgainst them by Phillip Tilling- 
hast, the receiver of said bank, to recover a certain as&essment which 
hâd béeii leviéâ iagainfet them as stockholders therein, the bank hav- 
iag bëCome insolvent. Case No. 1,152, on the other hând, is an ac- 
tion at M'w, which waS' brought by Tillinghast against Rufus R. Rand 
to réco^'er an assessmént which was leVied against him, and is one 
of thfe actions at law the pix)8ecutioQof which -the appellante, in case 
No; 1,151, sought to restrain. The law case was tried without the 
intervèntittn of a jury, in 'doniiêction with the equity case, and the 
coiirt nia.de à Spécial flnding of the faets, which must be acoepted 
as çohclusive. From this flnding it appears, in substance, tliat on 
July 13j 1892, the Oolutnbia National Biank was a duly-organized 
national bank, hating a capital stock of $200,000, WMch had been 
subscribed, and the aiÊoUnt thereof duly paid in; that on the pre- 
ceding 12th day of January, 1892, the stockholders of said bank 
had pàssigd a resolutioh to increase the capital stock of the bank from 
$200,000 to 1500,000, and had providèd in the resolution that, as 
new capital was paid in to the amount of $50,000 or môre, the prési- 
dent or cashier be authorized to certify the fact to the comptroller 
of the cuj3*ency, and to çontiiiue. to, so certify until $300,000 had 
been paid; that on July 18, 1892, Àlonzo T. Rànd, thé plaihtiff in 
error, was in Tacoma, and \*^hile there Was teolicited to become a sub- 
scriber tO thé stock of thé bank, and was at the same time informed 
by an offlcer of the bank, either its président, vice président, or cash- 
ier, that they were increasing the stock of the bank, ajid would like 
to hâve him become a subscriber, ànd that he Subsëqueritly signed 
three subSeription papersj two of thie same being forSO ghares each, 
àhd oné for 100 shares, which subscriptions did ûot express on 
their face whether the stock to be deliverèd to thé ^libscriber in pur- 
suance thereof, should be old stock, forming a part bf the original 
capital of the bank, or whether it should be new stock, forming a 
part of the incfèaèe, which'had not at that time been authorized by 
the comptroller, ho certiflcate having been made that any portion 
of the increased, capital had been paid in. The trial court further 
f ound that four stock certiflcates were issued .by the bank on July 
18, 1892, one being in favor df À. T: Rand, and the othei-s in favor 
of Rufus R. Rand, Kate Ogle, anc( B[. W. Browp, respectively, each 
of which cêrtificateS was in the folloWing form, except as to the num- 
ber of the certiflcate and the name of the shareholder: 
"No. 147. ■';■■'■ ' Flfty Shares. 

"State of Wasllington. Ooliimbia National Bank of Tacbma, Washington. 
1 ;>..;,' .,■ .''ÇjBpital Stoçfe'. $300,000. .: , , , 

"This certifies that A. T. Rand is the owner of flfty shares, of one hundred 
dollars each, , in the capital stocls; of the flolumbia Natipnal Banlj of Tacoma, 
Washington,; transférable only on t^e books of the bank, in person or by attor- 
ney, upon thé sûrrender oî this certiflcate. 

"Tacoma, JUly 19, 1882. N. B. Dolson, Cashier. 

"W. G. Peters, Vice Président." 
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That, at the time tliese certificates were issued, the bank was in tbe 
habit of issuing otlier certificates of stock, representing new capital, 
which expressed on tiieir face that they were for a part of the "in- 
creased capital," and did not show the amount of the capital of 
the bank; that the several persons to whona the certificates afore- 
said were issued, to wit, A. T. Eand, E. E. Eand, and Kate Ogle, 
each accepted and paid for the stock so issued to them at the rate of 
$101 per share, and subsequently received two dividends thereon 
of 4 per cent, each, and also paid an assessment thereon, which was 
levied by the bank as late as August 10, 1895. The trial court 
also found that neither of the persons to whom the aforesaid certifi- 
cates were issued were at ail solicitons whether they received old 
stock or a part of the increased stock, and that this was not a mate- 
rial fact inducing the aforesaid subscriptions. In view of the afore- 
said flndings, the trial court further inferred that the stock which 
was issued to the several appellants on July 19, 1892, was a part of 
the old stock which had been acquired by the bank from some of its 
original shareholders, or in some other lawful manner, and that it 
was not a part of the proposed new issue. This seems to hâve been 
a reasonable déduction, in view of the fact that on July 19, 1892, no 
authority had been obtained to issue any of the new stock; also in 
view of the f açt that the form of the certificates \vhich were issued to 
the appellants indicate that it was a part of the original capital, and 
that the bank was in the habit of issuing certificates in a différent 
form, representing the increased or new capital. But whether the 
inference thus drawn was reasonable or otherwise is now inimaterial, 
eince it was essentially an inference of fact, and the conclusion 
reached by the trial judge is not open to contradiction, there being 
abundant évidence to support it. 

This leaves for considération by this court but a single question, 
namely, whether the receipt by the appellants of the stock in ques- 
tion without objection on their part, and the acceptance of two divi- 
dends thereon, and the payment of the assessment which was levied 
on them as shareholders on August 10, 1895, estops them from deny- 
ing that they are stockholders in a suit brought by the receiver to re- 
cover an additional assessment. The trial court decided this ques- 
tion in the afarmative, and we are of opinion that such décision was 
clearly right. The fact, if it be a fact, that the appellants supposed 
that they were receiving a part of the increased stock, instead of cer- 
tificates representing a part of the original capital, will not authorize 
them to deny their liability as stockholders after the lapse of five 
years; they having in the meantime exercised ail the rights of share- 
holders, and accepted ail the benefits flowing from that relation. 
This is especially true so far as the receiver is concerned, who is 
vested with ail the rights of creditors of the insolvent bank. Scott 
V. Latimer, 60 U. S. App. 720, 33 G. C. A. 1, and 89 Fed. 843, 855, and 
cases there cited; Bank v. Newbegin, 40 U. S. App. 1-10, 20 C. C. A. 
339, and 74 Fed. 135. 

Having reached the conclusion last announced, it is whoUy un- 
necessary to consider what might be the rights of the appellants if 
they in fact held a portion of the increased or new stock. That is a 
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question wMcIi has been twice considered by the circuit court of ap- 
I)eals for the Mnth circuit iu parallel cases, and the conclusion 
reached on both o<icâ.sions was at variance with the position taken by 
courisél for the appellants. Bank v. Mathews, 29 O. C. A. 491, 85 
Fed. 934, and Brown v. Tillinghast, 93 Fed. 326. The decree in the 
equity case and the judgment in the law case are each affirmed. 



In re VON BORCKE. 
(District Court, D. New Jersey. Aprll 24, 1899.) 

BANKRDrTCY-*-TlME OF FiLING PETITION. 

A pétition In bankruptcy Is to be deemed "flled," withln the meanlng ol 
the bankruptcy law, when it is delivered personally to the clerk of the court 
of bankruptcy, and reeelved by him for the purpose of being kept on flle, 
though not at his office, nor durlng office hours. 

In Bankruptcy. Wolf S. A. Von Borcke, the alleged bankrupt, 
gave a chattel mortgage on his property to a trustée to secure certain 
of his creditors; the same being dated October 31, 1898, and recorded 
November 3, 1898. A pétition in involuntary bankruptcy against 
him, alleging the giving of such mortgage as an act of bankruptcy, 
was plaçai in the hands of the clerk of the district court, at his rési- 
dence, at 8 o'clock in the evening of March 3, 1899, and was taken 
by the clerk to his ofQce on the f ollowing day. Cîounsel for the bank- 
rupt, contending that the pétition had not been "flled" within four 
months after the commission of the alleged act of bankruptcy, sued 
out a rule on the petitioning creditors to show cause why the pétition 
should not be marked flled as of March 4, 1899. Rule discharged. 

Jœeph Anderson, for petitioning creditors. 
William M. Dougherty, for bankrupt. 

KIRKPATRICK, District Judge. It appears from the testimony 
which has been taken in this màtter, and from thé flle mark on the 
papers, that 1316 pétition for the adjudication of Von Borcke as a 
bankrupt was delivered to the clerk of this court, in person, on the 
third day of March last, at 8 o'clock p; m. It is beyond dispute that 
the clerk was the proper officer to receive the pétition, and there is 
no déniai of the fact that It was delivered to, and received by, him 
for the purpoSe of being kept on flle. "A paper is eaid to be on flle 
when it is delivered to the proper ôfBcer to be kept on flle." 7 Am. 
& Eng. Enc. Law, p. 960. The test of flling seems to be whether the\ 
ofiQcer in whose custody the paper is placed is the one entitled to 
retain the same. It was upon the ground that the person to whom 
the paper was delivered was not such officer authorized by law to 
retain its custody, but merely the messenger of euch officer, that 
the décision of G-arlick v. Sangster, 9 Bing. 46, was rested. The pa- 
per had not reached the hands of the court's custodian. 

The case of People's Sav. Bank & Trust Co. v. Batchelder Egg Oase 
Co., 4 U. S. App. 609, 2 0. C. A. 1^6, and 51 Fed. 130, is very much^ 
in point. There the law required certain papers to be "flled" before 
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a writ of attachaient could be issued. Thèse papers were delivered 
to the clerk outside of his office, af ter office hours, and by him marked 
"Filed." The attachment issued iramediately, and before the papers 
so marked had actually reached the clerk's office. The United States 
circuit court of appeals for the Eighth circuit held that the levy made 
by virtue of the writ issued under thèse circumstanees was valid, 
saying that a construction of the law such as is contended for in this 
matter "would be too narrow and technical for the practical and 
business methods that should obtain in the administration of the 
law." I am of the opinion that the pétition in this cause was flled 
on March 3, 1899, as appears by the indorsement of the clerk thereon, 
verifled by the testimony adduced on the hearing. The rule hereto- 
fore granted in the cause will be discharged. 



In re LIPMAN. 
(District Court, S. D. New York. May 13, 1899.) 

1. Bankedptcy— Provable Debts — Statuts of Limitations. 

A daim founded on a judgment is not provable in bankruptcy against 
the estate of the judgment debtor when at the time of flling the pétition 
In bankruptcy ail right of action thereon was barred by the statute of 
limitations of the state where the judgment was recovered and by that of 
the State where the créditer résides, as well as by the law of the state 
where the bankruptcy proceedings are pending. 

2. Same— Dkbt Listbd in Schbdule. 

ïhe fact that a bankrupt includes in his sehedule of debts a daim al- 
ready ban-ed by the statute of limitations does not revive such daim, so 
as to make it a provable debt against his estate, to the préjudice of his 
other creditors. 

3. Samb— BxpuNfiiNo Claim. 

A claim duly proved and allowed against the estate of a bankrupt may 
be expunged, on motion, when it is shown to hâve been barred by the 
statute of limitations at the time the pétition in bankruptcy was tiled. 

In Bankruptcy. 

Oppenheim & Severance, for creditors. 
Wolf, Kohn & Ullman, for bankrupt. 

BROWN, District Judge. Pending the taking of testimony before 
the référée upon spécifications in opposition to the discharge of the 
bankrupt, a motion was made to expunge a proof of claim made by 
Brown Bros. & Co., a flrm créditer of the bankrupt, stated in thé 
schedules. The motion was granted by the référée, whose décision 
thereon has been brought before me for review. The claim proved, 
is a judgment recovered in Utah on November 2, 1888, for |2,330, 
for debt and costs, upon a demand for goods sold and delivered to 
the bankrupt at Balt Lake City, where he then resided. The tirm 
creditor was located and did business at San Francisco, where the 
holders of the daim still réside. By the statute of limitations of 
Utah, no action can be brought upon any judgment recovered in any 
state or territory after the lapse of five years. 2 Comp. Laws 1888. 
p. 224, §§ 3141, 3142. The same limitation of five years is prescribed 
by section 336 of the Code of Civil Procédure of California. The bank 
94 F.— 23 
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rupt continued to réside in Utah for more thaa five years there- 
after, naiùely, until September, 18&5, when Le remoted with his fam- 
ily to thîs city. His pétition in bankruptcy was âled in January, 
1899. The period of limitation fo* the commencement of actions 
on judgments in tiiis state is 20 years (Code, § 3T6); but a spécial 
provision (section 390) enacts as f Ôllows : 

"Where a cause oï ' action * • • accrues agalnst a person who is not 
then a résident of the state, an action cannot be brouglit tliereonin a court 
of the state against him or his personàJ représentative, af ter, the expiration 
of the tlme limited by the laws of his résidence for bringing a lllie action, 
except by a résident of the state, * ♦ » (1) where the cause of action 
originally àccrùed in favor of a résident of the state; or (2) where before the 
expiration of the tlme Bo Ilmited, the person, in whose f avûr it originally ac- 
crued, was or became a résident of the state; or the cause of action was as- 
signed to, and thereafter continuously owned by, a résident of the state." 

From the above provisions it is évident that at the time the pétition 
in bankruptcy was ûled, the claim of thèse creditors was barred by 
the statutes of limitation, not only in the staies of Utah and Cali- 
fornia where the parties then reeided, and where the judgment was 
obtained, but also in this state. Many, if not ail, of the states bave 
provisions similar to that of section 390 of the Gode of this state above 
cited ; and the principle of such statutes as statiltes of repose, Inter- 
state comity and the public convenience, required the gênerai applica- 
tion of that rule. By the fédéral law the state statute of limitation 
is ordinarily applied in légal proceedings arising within the state. 
Notwithstanding the décision in the case of In re Eay, 1 N. B. R. 
208, Fed. Cas. No. 11,589, I think the weight of authority and of 
Sound reason requires the claim to be expunged (In re Oornwall, 9 
Blatchf. 114, 126, 137, 138, 6 N. B. R 305, Ped. Cas. No. 3,250, and 
cases there cited; In re Noeeen, 12 N. B. R 422, Fed. Cas. No. 10,288; 
In re Kingsley, 1 N. B. R. 329, Fed. Cas. No. 7,819; In re Harden, 1 
N. B. R. 395, Fed. Cas. No. 6,048), and the décision of the référée is 
therei*ore sustained. 

The insertion of this debt in the schedules of the bankrupt was no 
revival of the claim. The rights of other creditors to the assets, if 
there are any assets, could not be thus prejudiced. 



In re OLIFFB. 
(District Court, B. D. Pennsylvania. June 2, 1899.) . 
No. 45. 

1. Bankruptcy— BuFPiciBNct of Pétition— Waivbr op Objections. 

A pétition in involuntary banliruptcy whlch allèges, as the act of bant- 
ruptey on whlch an adjudication is asked, that the debtor sufCered creditors 
to obtain a préférence through légal proceedings, is insufflcient If it merely 
foUows the words of the statute, without speclfyfiig the détails of the 
transaction constltuting the préférence. But this defect Is amendable, and 
is waived by the respondent if he aies a gênerai déniai, and demanda a 
trial by jury. . 
3. Bame — AcTS OP Bankruptcy— Bdppbbing Pbeperknob. 

Under Bankruptcy Act 1898, § 3, cl. 3, providing that it shall be an act 
of bankruptcy if a debtor shall hâve "sufEered or permitted, while in- 
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Suivent, any créditer to obtain a préférence through légal proceedings," 
and has not vacated or discharged such préférence "at least five days before 
a sale or final disposition of any property affected," where suit is brought 
against an Insoltent debtor, and he makes no défense, and judgment is 
rendered against him, and exécution issued and levled on his goods, and 
he allows a sale thereunder to be made wlthout applying to be adjudged 
bankrupt, he commits an act of bankruptcy. 

In Bankruptcy. On nîotion for new trial. 

Andrew W. Crawford. for petitioning creditors. 
John S. Freeman, for the bankrupt. 

McPHEKSON, District Judge. The pétition avers that Walter R. 
Cliffe is insolvent, and charges as an act of bankruptcy that "on the 
27th day of January, 1899, [he] snffered, while insolvent, other cred- 
itors to obtain a préférence through légal proceedings, and not hav- 
ing at least flve days before sale or flnal disposition of his property 
affected by such préférence vacated such préférence." Suits had been 
brought against him, upon which judgments had been obtained shortly 
before the pétition was presented, followed by exécutions and a 
sheriff's sale of his pereonal property. He made no défense to the 
suits, and allowed the sale to be held without applying to be ad- 
judged a bankrupt. He answered the pétition, denying "that he 
had committed the act of bankruptcy set forth in said pétition," 
averring "that he should not be declared bankrupt for any cause in 
said pétition alleged," and demanding "that the same may be in- 
quired of by a jury." At the trial he objected orally to the insuffi- 
ciency of the pétition, but his objection was overruled, and the jury 
were instructed that he had committed an act of bankruptcy if he 
was insolvent at the time the exécutions were issued. His answer 
did not aver that he was solvent when the exécutions were levied, and 
it may be that his silence upon this point was équivalent to an ad- 
mission of insolvency. Nevertheless, the question of insolvency was 
treated as a disputed question of fact, and to this issue the évidence 
was almost exclusively directed. The jury found the fact against 
him, and he now aske for a new trial, mainly on the ground that 
the pétition is insufïicient, because it does not specify the détails 
of the préférence chargea. This would hâve been a good objection 
if it had been made in season, either by a motion to dismiss the 
pétition or by the answer. But, as the defect is clearly amendable, 
the objection was toc late at the trial, and is too late now. It was 
waived by demanding an issue on the merits, and requiring the pe- 
titioning creditors to prépare for trial on the disputed facts. The 
bankrupt's failure to vacate the préférence obtained by the levy 
brings the case within the principle of In re Moyer, 8 Pa, Dist. B. 
314, 93 Fed. 188. The motion for a new trial is refused, and judg- 
ment for the plaintiffs in the issue will be entered on the verdict. 
It is also ordered that Walter E. Cliffe be adjudged a bankrupt. 
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KLIPSTEIN et al. V. UNITED STATES. 
(Circuit Court, S. D. New York. January 27j 1899.) 

No. -2,572; 

CusTOMS Ddties— Classification— Alizakike Violet. 

Alizarine violet, known as "alizarlne eyai^ine B" vas entitled to free 
entry as an alizarlne cblor or dye, under paragraph 368 of'the act of 1894, 
and was not dutiable as a coal-tar product, under paragraph 14 of said act. 

Thie was an application for a review of a décision of the board of 
gênerai appraisers in respect to the classification fqr duty of a certain 
color or dye known as "alizarine violet." The évidence showed that 
the merchandise was commercially known as an artiflcial alizarine 
color' or dye, flrst imported in October, 1894; : and that it was a 
product of alizarine Bordeaux, which is a product of the oxidation 
of alizarine. The merchandise was classifled by the collecter, and 
by the board of gênerai appraisens On appeal, as a, eoal-tar product, at 
25 per cent, ad valorem, under paragraph 14 of the tarifE act of 
August 28, 1894. 

Edward Hartley, for appellants. 

James T. Van Éensselaer, Asst. U. S. Atty. 

WHEELEE, Difetrict Judge. This importation was called "aliz- 
arine violet," and'appears to hâve been known as "alizarine cyanine 
R." The question about it is whether it is a coal-tar, or an aliz- 
arine, color or dye. The décision heretofore flled was made upon 
the teétimony of one of the importers taken before the board, with- 
out that of the same witness taken in this court, which had not been 
sent. That testimony indicated that it was a Coal-tar color with 
some doubt, arising somewhat, perhaps, from the fact that artiflcial 
alizarine is produced from anthracene, which is a coal-tar product. 
Gochrane v. Soda Fabrik, 111 U. S. 293, 4 Sup. Ot. 453. The déci- 
sion of the board upon that évidence was followed. Tbe testimony 
taken in this court, considered with, and notwithgtanding, that given 
before, seems to show fàirly that it is, and was known as, an arti- 
flcial alizarine color or dye. This leads to an opposite conclusion 
from that reached before. Afiirmance set aside, and décision re- 
versed. 



TJNITED STATES v. TUBBS. 

(District Court, D. South Dakota, S. D. May 24, 1899.) 

1. Indictmbnt poh Mailing Prohibited Matteu — Sufficiefoy — Identifica- 
tion OF Lbtteb. 

An indictment under Kev. St. § 3893, charging the défendant with hav- 
ing deposlted in a post office, for mailing and dellvery, a letter giving in- 
formation where, how, and of whom might be obtained an article designed 
and intended for the procuring of abortion, must in some manner ideuTify 
such letter, to the end that the aecused may be informed of the nature of the 
charge, and that a judgment may be pleaded in bar to a second proseeution 
for tlie same offense; and the letter should be set out in the indictment, or 
a sufficient reason given for not doing so. 
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2. Same— MoTioy in Aiîrest— Bill op Paeticdlars. 

It is not tlie office of a bill of particulars to cure a bad indictment, and 
the failure of a défendant to ask for such bill does not deprive liim of the 
right to object to the sufficiency of tbe Indictment by motion in arrest. 

3. Ckiminal Law — Efpect op Ahrest op Judgment as to One Count op 

Indictment. 

The arrest of judgment upon some of the counts in an Indictment on 
which the défendant was tried and fonnd guilty because of their insnffl- 
ciency nécessitâtes the setting aside of the verdict, and the granting of a 
new trial as to the remaining coimts, where the évidence introduced under 
the defective counts was such as to préjudice the défendant in bis trial on 
the others. 

On Motion in Arrest of Judgment. 

Wm. G. Porter, Asst. U. S. Atty. 

Frank R. Aikens and Steven B. Van Buskirk. for défendant. 

CAELAND, District Judge. On the 24th day of April, 1899, the 
défendant was convicted upon an indictment containing eight counts. 
The jury returned a verdict of not guilty as to the third count, upon 
direction of the court, and a verdict of guilty as to each of the other 
counts. On the 23d day of May, 1899, the date flxed for passing 
sentence upon said conviction, the defendant's counsel moved the 
court to arrest judgment on counts 1, G, 7, and 8, for the reas-on that 
neither of said counts state facts sufflcient to constitute an offense 
under any law of the United States. The motion in arrest of judg- 
ment has been argued by counsel for the United States and for de- 
fendant. The counts in controversy are based upon section 3893, 
Eev. St. U. S., as amended, which, so far as material, provides as fol- 
lows: 

"Every article or thing designed or intended for the prévention of conception 
or procuring an abortion, and every article or thing intended or adapted for any 
indécent or immoral use, and every written or printed card, letter, cireular, 
book, pamphlet, advertisement or notice of any kind, giving infonnation directly 
or indirectly, vv'here or how or of whom or by what means any of the hereln- 
before mentioned matters, articles or things may be obtained or made, whether 
sealed as first class matter or not, are hereby declared to be nonmailable mat- 
ter. * * * Any person who shall knowingly deposit or cause to be depos- 
ited for mailing or delivery anything declared by this section to be nonmailable 
matter * * * shall be punished," etc. 

The language of the counts is alike, with the exception of the 
alleged date of the commission of the offense, and except that counts 
6, 7, and 8 contain the words "and medicine" after the word "article." 
Count 1 allèges that the défendant, on the 20th day of April, 1898, 
did unlawfully, willfully, and knowingly deposit and cause to be 
deposited in tbe post office of the United States, to wit, the post office 
at Alcester, in the county of Union, state of South Dakota, for mail- 
ing and delivery by the post-office establishment of the United States, 
certain nonmailable matter, to wit, a letter inclosed in an envelope, 
the said letter eo inclosed in an envelope as aforesaid giving informa- 
tion where, how, and of whom might be obtained an article, the 
exact name of which is to the grand jurors as yet unknown, designed 
and intended for the procuring of abortion, and which said envelope 
containing the letter as aforesaid was then and there directed and 
addressed as follows; that is to say, "Miss Clara Saltness, Alcester, 
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S. D.," — he, the said Richard A. Tubbs, tàen and there well knowing 
the contents of said letter, and the charaeter thereof. The crime 
denounced by the statute, so far aS the counts in question are eoh- 
cerned, is the depositing in the Uhîted States post office, for mailing 
and dëlivery by the post-offlce establishment of the United States, 
of a letter giving information where, how, and of whoml might be 
obtained an article designed and intended for the procuring of abor- 
tion. The letter alleged to hâve been deposited is not set out in the 
indiçtment, nor is any reason giyen why the same is not set ont. 
There is no allégation in any of the counts in question which identi- 
fies the letter alleged to hâve been deposited. The date of the de- 
posit in the post ofifice is of very little importance, as that date in 
the indiçtment is not binding upon the prosecutor. The faet, also, 
that it is alleged that thé letter was addressed to Miss Clara Saltness, 
Âlcester, S. D., is of but very little importance, as it appears from the 
indiçtment in this action that severàl letters were so addressed. 

At the commencement of thé trial counsel for the défendant ob- 
jected to the introduction of any testimony to sustain the counts in 
question, for the reason that the y did not etate a public offense. The 
impression of the court at thattinje was that the motion was well 
talten, and only overruled the hdotion in déférence to what was 
claimed by counsel for the United States to hâve been decided. by 
Bateô V. U. S., 10 Fed. 93, being an opinion by Drummond, C. J., in 
thé circuit court of the ^Northern district of Illinois. Upon a careful 
reading of said case, I do not think it décides ail that is claimed for 
it by couiisel for the United Statefe, and, if it did, an exaniination of 
the décisions of the suprême court of the United States demonstrates 
that it is no longer law. 

in Evans v. U. S., 153 U. S. 587, 14 Sup. Ct. 936, the suprême court 



"The rùle of criminal pleading whlch at one time obtained lu some of the 
circuits, and perhaps received' à quallfied sanction from this court in U. S. v. 
MlUs, 7 Pet 138, that an Indiçtment for a statutory misdemeanor is sufflcient 
If the offense be chargea in the words of the statute, mnst, under more récent 
décisions, be limited to cases wliere the words of the statute themselves, as was 
said by this court in TJ. S. r. Carll, 105 TJ. S. 611, 'fully, directly, and expressly, 
without any uncertaiuty or ambigulty, set forth ail the éléments neeessary to 
eonstitute the offense intended to t)e punished.' The crime must be charged 
with précision and certainty, and every ingrédient of which it is composed must 
be accurately and clearly alleged. U. S. v. Cook, 17 Wall. 168; TJ. S. v. Cruik- 
Bhank, 92 tl- 8. 542i The fact that the statute in question, read in the light of 
the common law and of other statutes on the like matter, enables the court to 
infer the intent of the législature, does not dispense with the necessity of al- 
leglng in the indiçtment ail the facts neeessary to bring the case wïthin that 
Intent. U. S. v. Carll, 105 tj. S. Cil. Even in cases of misdemeanors, the in- 
diçtment must be free from ail ambiguity, and leave no doubt in the mind ol 
the accused or of the court of the exact offense- intended to be charged; not 
only that the former may know what he is called upon to meet, but that upon 
a plea of former acquittai or conviction the record may show with accuracy 
the exact offense to which the plea relates. U. S. v. Simmons, 90 U. S. 360; 
tr. s. V. Hess, 124 TJ.' S. 483, 8 Sup. Ct. 571; Pettibone v. U. S., 148 U. S. 197, 
13 Sup. Ct. 542; In re Greene, 52 Fed. 104." 

It will thus be seen that the case of U. S. v. Blills, 7 Pet. 138, upon 
which Judge Drummond relied in Bâtes v. U. S., has been greatly 
limited, and can hardly now be said to be the law upon that subject. 
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In Cochran v. U. S., 157 U. S. 290, 15 Sup. Ct. C30, tlie court, in 
speaking of indictments, — in that case an indictment under the na- 
tional banking act, — said: 

"But the true test is not whether it might posslbly hâve been made more cer- 
tain, but whether it contains every élément of the offense intended to be charged, 
fo sufflciently apprise the défendant of what he must be prepared to meet, and, 
in case any other proceedings are taken against him for a similar offense, 
whether the record shows with accuracy to what extent he may plead the 
former acquittai or conviction." 

We hâve hère the law as laid down by the suprême court of the 
United States for the guidance of this court, and, applying the test 
thus prescribed, a mère glance at the counts of the indictment in 
question demonstratee to the reader that they fall far short of coming 
up to the requirements of the law, in this: that there is nothing 
alleged in the co'unts whieh identifies the letter alleged to haye 
been deposited. If the défendant should be convicted or acquitted 
on either one of thèse counts, it is impossible to ascerfain how he 
could plead the judgment in bar of any prosecution brought against 
hiia for mailing prohibited lettera at Alcester, S. D., at any time 
within the statute of limitation. The indictment and plea, when 
the exemplifled copy of the record should be offered in évidence, 
would be the only means of ascertaining as to what issues were liti- 
gated, and the court trying the case would be unable to ascertain 
from the counts now in question what letter it was intended to charge 
the défendant with having mailed unlawfully. If the letter was of 
such a nature as to pollute the records of the court, the indictment 
ehould hâve said so, and, if it was not so obscène as to make it unflt 
to be spread upon the records, then the letter ought to hâve been set 
out in the counts, or some of its language used, so that the letter 
could be identifled, to the end that the judgment might be pleaded in 
bar, and that the accused should be informed of the nature of the 
charge against him. 

Fortunately we are not without controlling authority upon the 
sufQciency of thèse counts. In Giimm v. U. S., 156 U. S, 608, 15 Sup. 
Ct. 471, which was an indictment upon the same section of the etat- 
ute as the présent indictment, except that the letter alleged to hâve 
been deposited gave information where ob.«eene and lewd 'pictnres 
might be obtained, the letter in the case referred to is set out in the 
indictment; but it was objected that the letter itself did not specify 
some particular picture, to which the information had spécial référ- 
ence, being in line with the objection made in this case that the count 
does not state what kind of medicine or what article the défendant 
informed Clara Saltness concerning. This criticism was overruled, 
and the court in so doing makes a. distinction between the matters 
about which information is given and the letter itself which was de- 
posited containing the alleged information; and Justice Brewer, in 
delivering the opinion of the court, uses the following language: 

"Agaln, it is olyected that it is not sufflcient to simply allège that the plc- 
tures, papers, and prints were obscène, lewd, and lascivious; that the pleader 
should either hâve incorijorated them in the indictment, or given a full descrip- 
tion of tliem, so that the court could, from the face of the pleading, see whi-ther 
Uiey were in fact obscène. [The court is hère referring to tlie pictures about 
which information was given.] We do not thinlj this objection is well talien. 
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The charge is not the sending of obscène niatter through the mails, in. whieh 
éàse some description might be necessary, both for identification of the offense 
and to enable the court to détermine whether the matter was obscène, and 
therefore nonmailable. Even in such cases It is held that it is not necessary 
to spread the obscène matter In ail its fllthiness upon the records. It is enough 
to so far describe it that its obnoxious eharacter may be discerned. There the 
gist of the offense is the placing of a certain objectionable article in the mail, 
and therefore that article should be Identlfied and disclosed. So, hère, the gist 
of the offense is the mailing of a letter giving information, and therefore it is 
proper that stich letter should be stated so as to identify the offense. But it 
doea not foUow that everything referred to in the letter, or concerning wliich 
information is given therein, sliould be spread at length on the indictment. On 
the contrary, It is sufflcient to allège its eharacter. and leave further disclosures 
to the introduction of évidence. It may well be that the sender of such a letter 
has no single picture or other obscène publication or print in his mind, but, 
simply knowing where matter of an obscène eharacter can be obtained, uses the 
u'ails to give such information to othej'S. It Is unnecessary that unlavvful in- 
tent as to any particular picture be chargea or proved. It is enough that in a 
certain place there could be obtained pictures of that eharacter, elther already 
made, and for sale or distribution, or from some one willlng to make them; and 
that the défendant, aware of this, used the mails to convey to others the Ulie 
Jsnowledge." 

It will thus be seen that upon reason and authority the counts in 
question are clearly bad, and the motion of the défendant to arrest 
the judgment of this court as to thèse counts must be granted. 

Counsel for the United States seeks to avoid the criticism of defend- 
aht's counsel concerning thèse counts by answering that a bill of 
particulars might hâve been demanded by défendant in case he was 
not sufflciently informed of the nature of the crime chargea against 
him. This position involves a mistaken opinion of the office of a bill 
of particulars, which may be granted on motion of the défendant in 
the discrétion of the court, in cases where the indictment is good as 
a pléading, and where the court, in its discrétion, should be of the 
opinion that the défendant was entitled to some further information 
before compelling him to go to trial. To hold that the right to de- 
mand a bill of particulars will cure a bad pléading would make the 
returning of a good indictment by the grand jury discretionary with 
the court, which could not be entertained for a moment. It is be- 
cause the indictment is good as against a gênerai demurrer that the 
défendant is compelled to resort to a motion for a bill of particulars. 
If it is bad, he has his remedy by demurrer or motion in arrest. 

It now remains to be seen as to what effect the granting of the 
motion in arrest upon the counts mentioned has upon the conviction 
upon the other three counts which were submitted to the jury, to wit, 
counts 2, 4, and 5. In Ballew v. U. S., 160 U. S. 197, 16 Snf Ct. 263, 
the jury returned a gênerai verdict of guilty against the défendant on 
t\yo counts. The suprême court held that the court below erred in 
its charge to the jury, but that the portion of the charge held to be 
error only applied to one of the counts in the indictment, so the 
suprême court reversed the gênerai judgment rendered upon the gên- 
erai verdict of guiltv, and instructed the court below to pass sentence 
upon the good count. In Putnam v. U. S., 102 IJ. S. 687, 16 Sup. Ct. 
923, the jury convicted the défendant upon the second and seventh 
counts of an indictment. On writ of error to the suprême court of 
the United States the court held that there was error committed by 
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tho trial court in allowing a witness' recollection to be refreshed by 
improper memoranda. The suprême court held, however, that the 
existence of the error related to and affected only the conviction 
under the second count of the indietment, aad reversed the judgmeut 
as to the second count and afflrmed it as to the seventh. In Graves 
V. U. S., 165 U. S. 325, 17 Sup. Ct. 395, the suprême court of the 
United States held that the trial court erred in its charge to the 
jury upon matters of law which related to one of the counts of the 
indietment only, but the court said: ''This charge had necessarily 
a prejudicial eflect upon the défendant M'ith regard to the other 
counts, flfth and eighth, of the indietment." And the court reversed 
the whole case. So it seems to be the law that w'hether the granting 
of a new trial as to one count, or the arresting of the judgment as to 
one count, will aiîect the conviction upon the other counts, dépends 
upon, whether the error which is found to hâve been conuuitted nec- 
es.sarily préjudices the défendant upon his trial upon the other 
counts. 

The letters introduced into évidence in the case at bar* under the 
counts upon which judgment must be arrested, under the peculiar 
conditions surrounding this case, could not be otherwise than very 
prejudicial to the défendant upon his trial upon the other counts. 
The authorship of the letters was a vital point in issue, and stub- 
bornly contested by both sides. Experts were sworn as to the hand- 
writing of the défendant, and testimopy was introduced as to the 
handwriting of ail the letters, and the chief expert testifled that the 
letters were ail in the same handwriting. The authorship of the 
letters may hâve been wholly determined by something in the let- 
ters introduce'd under the counts upon which judgment is arrested. 
The court cannot say that the letters did not préjudice the défendant 
on his trial on the other counts, but, on the other hand, the conclusion 
is irrésistible that they did, and therefore it results that a new trial 
must be granted'as to counts 2, 4, and 5. Such will be the order of 
the court. The défendant will be released from custody upon giving 
a good and sufficient bond in the sum of f 1,500 to appear for trial 
at some future term of this court. 



TOWER V. EAGLE PENCIL CO. 

(Circuit Court of Appeals, Second Circuit. April 4, 1899.) 

No. 132. 

Patents — Validitt and Infringement. 

Tlie Tower patent, No. 378,223, for a penholder witli a layer of cork, 
called a "sleeve," at its lower end, to form a eusliion (supposée! to be anti- 
nervous), construed, and held not infringed. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

This was a suit in equity by Levi L. Tower against the Eagle Pen- 
cil Company for alleged infringement of a patent for an improved peu- 
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holder. The circuit court held that the patent was valid and in- 
fringed, and accordingly entered a decree for the complainant. 90 
Fed. 662. From this decree the défendant has appealed. 

Marcellus Bailey, for appellant. 
W. S. Logan, for appellee. 

Before WALLACE, lACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. Errer is assigned upon this appeal of 
the decree of the court below adjudging the validity, and the infringe- 
ment by the défendant, of letters patent No. 378,223, dated February 
21, 1888, granted to Levi L. Tower for a penholder. 

The invention described and claimed in the patent consista in the 
lueans whereby the ordinary penholder is provided at the pen end 
with a layer of cork, called a "sleeve"; the object being to form a 
cushion (supposed to Jbe antineryous) for the part held by the fingers 
and thumb in writing. Cork and various antinervous materials had 
been used for penholder»; and the materials, except cork, had beea 
used in the form of athin sleeve upon the penholder to form a cushion 
for the fingers. The penholder of the British patent to Welch, of 
1857, was of wood, surrounded by a métal tube at the pen end, and 
having a sleeve of rubber, velvet, leather, cloth, "or any other soft 
and flexible material," as the cushion. The penholder of the patent 
to Rodrigue was of wood, and had a rubber sleeve at the pen end for 
the cushion, which surrounded the tenon, and formed a square joint 
with the body of the holder at the shoulder of the tenon. As no 
tenon was used in the Welch penholder, the sleeve projected beyond 
the line of the rest of the penholder; making the holder thicker at 
the pen end than above. The Rodrigue sleeve did not project, but 
was on a line with the rest of the penholder, because he placed his 
sleeve directly upon the tenon, without interposing the métal re- 
enforce tube of Welch. Cork being a more fragile material fhan rub- 
ber, leather, or other antinervous cushions, Tower, the patentée of 
the présent invention, thought it désirable not only to use a re-en- 
force tube, but also to protect his sleeve, from abrasion, at both its 
lower and upper ends. He constructed his penholder like that of 
Rodrigue, substituting cork for rubber, interposing the re-enforce 
tube, and introducing spécial means for protecting the sleeve at each 
end. The means he adopted for doing this were modifications of 
those of Welch and Rodrigue. He employed the métal tube of Welch, 
and the tenoh of Rodrigue, and surrounded the tube with a cork sleeve, 
as Welch had done with a velvet or leather sleeve; but he made his 
tube with projections at the pen end, and at the other end, instead of 
using the shoulder of Rodrigue, he made a peculiar joint, by making 
an annular récess in the sîioulder, and forming his sleeve to corre- 
spond. He âlso used a slotted tenon,, but this feature was not new, 
and does not enter into the invention claimed. The means of housing 
the cork sleeve, and protecting it from abrasion at the ends, are de- 
scribed in the spécification as foUows: 

"A représents thê main or body portion of the holder, constructed oî wood 
or other deslred material, and provided at the lower end With a round tenon. 
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B, having a longitudinal slit, C, and an annular groove or short conical socket, 
D, formed in the body portion, A, at the intersection of the said tenon, B, 
with the body. A, as shown. Now, I provide this tenon, B, with a sleeve, B, 
lonnod of eork, having its upper end, F, conical, and fltted iuto the annular 
coiileal groove, D, wherehy the thin, edge-like portion of the coili at this end 
of the sleeve is protected by the barder covering portion of wood forming such 
joint, as shown in Fig. 2, In order that the sleeve, E, of corli, may be pro- 




tected from abrasion when Inserting the pen, P, in position In the holder, I 
provide a métal re-enforeement tube. H, which fits snugly upon the slotted 
tenon, B, and within the longitudinal opening formed through the said cork 
sleeve, R, and has its lower end portion formed liito a séries of radial points 
Tj, which are turned outward over and upon the lower end of the eork sleeve, 
whereby the rigidity of the pen is secured within the cork sleeve, and the lia 
bility of its being broken is greatly diminlshed, as it Is protected by the points, 

The patentée tten inserts in his spécification the following dis- 
claimer: 

"I do not claim cork, or any other material, but llmit my Invention to the 
novel construction of the thln cork sleeve, re-enforced with a métal tube, and 
protected from abrasion at the ends, as set forth." 

The daim is as follows: 

"A penholder consisting of the body portion, A, provided with a tenon, B, 
having- an annular socket or groove, D, provided with a cork sleeve, E, one 
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end of whkh bi fitted witbin the sald groove, and !ts oppoette end portion pro- 
tWed wtth a re-enforce métal tnbe, H, havlng a séries of pointa, L, ^whlch 
contact wlth tiie end of the said Edëeve, as sbown.; ail betng constrocted and 
itmâgeû sobstantlally as described." 

We agrée with the court below that wWle the mère sabstitation 
of cork for rubber, leather, Tclvét, or other "antinervous" material, 
WouM not, in view of the prior use of cork for penholders, be suffl- 
cient to support the patent, there was patentable novelty in the meana 
devised to strengthen and protect the new material so as to adapt it 
to practical and satisfactory use as a cushion. It required but slight 
Hiidlflcati<His rf existing penhoWers to devise thèse means, yet we 
cannot say that they were obvious changes, which could hâve been sup- 
plied without the exercise of any inventive thought. 

We^ cannot agrée with the court below that the penholder of the 
defenuant is an infringement of the patent. It would be if it did not 
dispensé with the peculiar joint between the sleeve and the body 
of the holder, which, by the speciflcation and the terms of the claim, 
must be regarded as an essential feature of the patented invention. 
While the defendant's penholder does not hâve the séries of radial 
points (forming practically a shoulder) at the lower end of the métal 
tube, it has a projecting flange or shoulder at that place which pro- 
tects the sleeve from abrasion. In both, the devicee perform the same 
ofQce in the same way, and thus in every sensé one is an équivalent 
for the other. The two penholders are differentiated, however, by the 
différent means for housing and protecting the sleeve ^t its upper 
end. The means pointed out in the speciflcation are an annular 
groove or short conical socket in the body of the penholder at the 
intersection of the tenon, and a sleeve conical at the end, and fitted 
into the annular groove so as to be covered and protected by the 
overlapping wood, thus forming a recessed joint. Instead of the 
joint of the patent, the penholder of the défendant has the square or 
unrecessed joint of the Rodrigue patent. This end of the sleeve is 
not, as in the penholder of the patent, "protected by the hard cover- 
ing portion of wood forming such a joint." If this is a disadvantage, 
to that extent the défendant has not proflted by the patented inven- 
tion ; but by dispenMng with the joint the penholder can be produced 
at lees expense, and to this extent the défendant obtains a counter- 
vailing advantage. The patent is limited, by the express terms of the 
claim, as well as by the description in the spécification, to a penholder 
which embodies this spécial détail of construction. To infringe the 
claim the body pOTtion of the penholder must contain "the annular 
socket or groove, D," and a sleeve, "one end of which is fitted within 
the said groove." The defendant's penholder contains neither. If it 
be said that the square joint in the defendant's penholder protects the 
upper end of the shield as efficiently as does the recessed joint of the 
patented penholder, the reply is that it was open to both the patentée 
jmd the défendant to adopt this form of joint. The patentée might 
havé availed himself of the Rodrigue joint, but obviously supposed 
that it would not sufQce. The défendant concluded that it would, and, 
if he gained any advantages by adopting it, he is entitled to hold 
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them. The narrow bOundaries of the invention preclude a construc- 
tion of the claim not strictly warrantée by its terms. 

The decree is reversed, with costs, and with instructions to dismias 
the bill. 



THE PUBITAN. 

(District Court, N. D. Illinois. May 2, 1899.) 

SnippiNa— Limitation of Liabilitt by Vbsskl Owners— Act of 1884. 

The act of June 26, 1884 (23 Stat. 53), permitting the owner of a vessel 
to limit his liability for indebtedness incurred on behalf of the vessel, con- 
templates only liabilitles Incurred durlng the last or pending voyage, al- 
lowing a reasonable time after knowledge of the liability within whlch 
to surrender the vessel, provlding It is, at the time of surrender, in prac- 
tically the same condition as at the close of such voyage; and a vessel 
owner cannot incur indebtedness for supplies furnished to a vessel durlng 
an indefinite number of voyages, and then, after the vessel bas been lost 
or destroyed, relieve himself from Personal liability therefor by ofCering 
to surrender its remains to the créditer. 

This was a proceeding in admiralty by John Seymour and others 
to limit their liability as owners of the steamer Puritan. 

C. E. Kremer, for libelants. 

Lee & Lawrence and H. E. Page, for claimant. 

KOHLSAAT, District Judge. The facts in this case are as fol- 
io ws: The steamer Puritan was du ring the navigation season of 
1893 operated by petitioners, its owners, upon Lake Michigan and 
adjoining waters. Upon différent voyages durlng the months o'' 
August and September of f'at year coal was flirnished tb sàiu 
steamer by the O. S. Richardson Fueling Company, claimant heré- 
in. The last delivery of coal by claimant was on September 28, 
1895, subséquent to which date the steamer made no voyage. On 
November 20, 1895, petitioners paid claimant |250 on account of 
the sum due for coal furnished as aforesaid, leaving a balance of 
11,071.03. On December 31, 1895, the steamer was burned at 
Manistee, where it was put up for the winter, without fault of any 
one, 80 far as this record shows. On March 17, 1898, said claim- 
ant commenced a suit in the circuit court of Cook county, 111., 
against petitioners, for the collection of the aforesaid balance of 
account. On April 9, 1898, petitioners filed their pétition herein 
to limit their liability under the act of congress of June 26, 1884 
(23 Stat. 53), in which they offer to surrender the remains of said 
steamer, alleged to be lying at the bottom of the lake at Manis- 
tee, and ask that said claimant be restrained from the further 
pi'osecution of the aforesaid suit in the Cook county circuit f ourt. 

The question for décision in this case is, can vessel owners, un- 
der the said act, avoid personal liability for indebtedness Incurred 
on behalf of the vessel for an indefinite number of preceding voy- 
ages, or does the act only cover liabilities incurred during the last 
voyage, allowing a reasonable time after knowledge of such lia- 
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bilities witbin whicli to; olaim the beneflt of the act? Petitioners' 
proctor admits that under the act of 18S1 such persoïial liability 
c<»uld only be limited with respect to damages arising out of the 
last voyage, but insists that the wording of the act of 1884 is 
sufflciently broad to include ail unpaid claims on account of the 
vessel outstanding at the time the pétition to limit liability is filed, 
irrespective of the time the.liability vf&a incurred. I cannot agrée 
with this contention., Tq, say that a vessel QW)a,eE may navigate 
his vessel for an indeflnitè number of voyages, iieglect or fail to 
pay the liabilities incurred during such voyages, but receive the 
beneât of the freights earned thereby, and then, upon subséquent 
disaster to the vessel, turn over to ail prior creditôrs its remains, 
and thûp exonerate himself from any personal liability, vrould, to 
my mind, be putting a construction upon the purpose of the stat- 
ute that would not be jiistified unless the plain wording oî the 
act precluded any othef Conclusion as to the intention of congress. 
I am inclined to ccncur in the reasoning of Judge Brown in the 
case of The Rose Culkin, 52 Fed. 328, 332, in so far as it applies 
to the facts in this case, and to hold that the act of 1884 contem- 
plâtes only the liabilities incurred in the last or pending voyage; 
allowing a rèasonable time after knowlèdge of the liability within 
which to surrender the vessel, providipg that at the time of its 
surrender the vessel is in practically the same condition as at the 
close of said voyage. Therefore, with respect to the said claim 
of the O. S. Sichardson Fueling Company, the prayer of the péti- 
tion is denied. 



KUNDELL V. LA COMPAGNIE GÉNÉRALE TEANS ATLANTIQUE, 

(District Court, N. D. Illinois, N. D. May 15, 1899.) 

No. 9,175. 

A DMiRALTT — Maritime Law of Foreign Nation — Action por Wrongfui, 
Death. 

Courts of admlralty of the tJnited States will not enforce the maritime 
law of a foreign nation, giving a right of action for death caused by a 
tort, on the ground that the alleged cause of action arose on a vessel 
of that nation, where it was at the time on the high seas, outside of waters 
subject to the jurlsdiction of such nation. 

This was a suit in admiralty by Eundell, administrator, against 
La Compagnie Générale Transatlantique, to recover for the death 
of his intestate while a passenger on defendant's steamship La Bur- 
gogne, through the alleged négligence of défendant. Heard on ex- 
ceptions to the libel. - 

McClelland & Monroe, for libelant. 
Isham, Lincoln & Beale, for défendant. 

KOHLSAAT, District Judge. The libel in this cause recites the 
loss of the French steamship La Burgogne by collision on the high 
seas, and the death of libelant's intestate, by reason of the alleged 
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fault and négligence of défendant, the owner of the steamship,— a 
corporation organized under the laws of France. Witliout passing 
upon the eufiQciency of the allégations of the libel respecting the laws 
of France governing similar actions, I will consider only the salient 
feature of the controversy, upon the décision of which dépends libel- 
ant's right to maintain this action in this court. Libelant admits 
in argument that the gênerai maritime law of this country gives no 
right of action for death, but claims that the laws of France do give 
such a right, that the death in question occurred under such circum- 
stances that the laws of France controlled, and that this court will 
enforce the said laws, under the circumstances of this case. 

The décisions of our suprême court in The Harrisburg, 119 U. S. 
199, 7 Sup. et 140, and The Alaska, 130 U. S. 201, 9 Sup. Ct. 461, 
eettled what had been theretoforea point of considérable dispute, and 
in regard to which numerous conflicting décisions in the lower courts 
had been rendered, to wit, that the admiralty courts of this country 
could not taie cognizance of a suit to recover damages for the death 
of a human being upon the high seas, caused by négligence, in the 
absence of an act of congres» or a statute of a state giving a right 
of action therefor. The cases arising since the latter décision (1888) 
which throw any appréciable light on the question in controversy 
herein are The City of Norwalk, 55 Fed. 98 (décision by Judge Brown), 
and Eobinson v. Navigation Co., 20 C. 0. A. 86, 73 Fed. 883 (déci- 
sion by the court of appeals of the Sixth circuit). In the former case 
the court held that it had jurisdiction to enforce the law of a state 
within the navigable waters of which the tort causing death occur- 
red; and the latter extended the doctrine to the enforcement of 
similar la.ws of a foreign state (the province of Ontario), where the 
tort causing death occurred within the waters over which such for- 
eign state had jurisdiction. In the case at bar, libelant seeks to 
hâve this court go still further, and enforce the gênerai maritime 
law of a foreign nation in regard to a death caused by a tort occur- 
ring on a vessel of that nation while on the high seas, and outside 
of waters subject to the jurisdiction of that nation, on the theory that 
the vessel ia a part of that nation, and that such nation would enforce 
its own laws under the circumstances. The latest and principal au- 
thority cited in support of this contention is that of U. S. v. Rodgers, 
150 U. S. 249, 14 Sup. Ct. 109, although other previous authorities 
are also cited. 'Hie décision in the Kodgers Case was based upon 
section 5346 of the Kevised Statutes of the United States, which 
gives the fédéral courts jurisdiction of crimes "arising upon the high 
seas, or in any arm of the sea, or in any river, haven, creek, Msin 
or bay within the admiralty jurisdiction of the United States and out 
of the jurisdiction of any particular state"; and ail the other cases 
cited by libelant on this point, so far as jurisdiction of our fédéral 
courts is concemed, are criminal cases, and are based on fédéral 
statutes sought to be enforced. In The Scotland, 105 U. S. 29, our 
suprême court, after deciding that rights are to be generally deter- 
mined by the laws of the particular country or state in which they 
ariee, used the foUowing language: 
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"But if, a collision occurs on the high seas, where the . laW of no partleulair 
State has excliijsiye force, but ail are equal, any forum called upon to settle 
thé llgJits ■'m thë parties would prima fâclê deterinlne theiri by its own law, as 
présumpliv'èlSf expressing the rules of justice; but, if thé contesting vessels 
belonged to theisame forelgn nation, thè court would assume that they were 
subject to thelaw of that nation, carrled unçler their common flag, and would 
détermine the çdntroversy accordingly. If they belonged to différent nations, 
havlng dlffeteût4aws, since It woUia.liè unjust to apply the laws of either to 
the exclusion of'Hïe other, thé'law Of the forum (that Is, the maritime law as 
received and practieed thereln) would properly furnish the rule of décision. In 
ail other cases each nation will administer justice according to its own laws. 
And it will do thls without respect of perdons,— to the stranger as well as to 
the citizen. * * * , Some laws, it is true, are necessarily spécial in their 
application to dornéstic ships, such as those relating to forms of ownersliip, 
charter party, and aatlonality. Others foUow the vessel wherever sbe gocs, 
as the law of the flag,— such as those which régula te the mutual relations of 

master and crçw, and the power of the master to bind the ship or her owners. 
» * »» 

■I 

Tlie nearest analogy which thèse rules bear to the présent contro- 
versy would be in a case of a collision between an American and a 
foreiga vessel, and in such case the question would be as to whether 
or notour courts would be governed uniformly by the maritime law 
recognized by them generally, or would only be gOTerned by it at 
pleasure, and would be at liberty to follow the maritime law as ad- 
minietered by the nation pf the foreign vessel, when the latter would 
tead to increase the rights of our own citizens. None of the cases 
cited by libelant décide that the law of the flag will be considered as 
governing a tort of a vessel towards its passengers while on the high 
seas, to euch an estent that it will be enforced in a foreign forum as 
the maritime law applicable, in lieu of the gênerai maritime law as 
recognizeâ in that foreign forum, which, with respect to that particu- 
lar tort, gives no right of action. 

I am unable to find that this question bas ever been passed upon 
by our courts, but, while the cases cited by défendant do not specific- 
ally pefer to the point actually in controversy hère, yet the wording 
of the generalized statemente contained in the authorities upon which 
it relies seems to cover its contention ; and, as a number of other 
suits will dépend upon the final décision of this point, a speedy dé- 
cision by the courts of last resort upon the question ie désirable, be- 
fore litigants are put to the trouble and expense of a f uU trial upon 
the merits. In order, therefore, that the matter may go up on a 
simple record, and at a niinimum expense, I will sustain défend- 
ant'» exception upon thiâ point, and distnise the libel. 
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SUPREME LODGE, KNIGHTS OP PYTHIAS, v. ENGLAND. 

(Circuit Court of Appeals, Eighth Circuit. April 10, 1899.) 

No. 1,126. 

1. ReVIBW— FiNDIKGS OF EaCT. 

It is tlie settled rule of the suprême court and the circuit courts of ap- 
peals ttiat, wliere a case is tried by a fédéral court without a jury, the 
sufflciency of the évidence to sustain Its gênerai findings of fact cannot be 
considered by tlie appellate court. 

3. JOKISDICTION OP' FeDKRAL COURTS — FEDERAL CORPORATIONS. 

It is not the domicile of a corporation created by an act of congress 
which confers jurisdiction on the fédéral courts of suits to which it Is a 
party, but the fact that it was se created, and tliat any suit by or against 
it arises under a law of the United States. 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansae. 

W. M. Hough (W. S. McCain, on the brief), for plaintiff in error. 
J. M. Moore and W. B. Smith, for défendant in error. 

Before CALDWELL, SANBOBX, and THAYEE, Circuit Judges. 

CALDWELL, Circuit Judge. This action was tried below by the 
court, a jury having been waived by the parties. There was an 
agreed statement of facts, and also other évidence. At the close of 
the évidence the bill of exceptions recites that : 

"On this évidence the plaintiff moved for judgment against défendant for the 
amount of the certiiicate, $3,000, and interest, which the court gave, over and 
against the objection of the défendant, to which défendant excepted." 

The court made no spécial findings of fact. There was no demurrer 
to the évidence, no exceptions to the admission or rejection of évi- 
dence, and no déclarations of law made by the court, and noue asked 
by the défendant. 

It is the settled rule of the suprême court of the United States and 
of this court that, when a case is tried by a fédéral court without a 
jury, the sufQciency of the évidence to sustain its gênerai findings 
of fact cannot be considered by the appellate court. Hoge v. Mag- 
ney, 56 U. S. App. 500, 29 C. C. A. 564, and 85 Fed. 355, and cases, 
there cited; Minchen v. Hart, 36 U. S. App. 534, 18 C. C. A. 570, and 
72 Fed. 294. In Lehnen v. Dickson, 148 U. S. 71, 77, 13 Sup. Ct. 
481, the suprême court déclare with emphasis that: 

"The duty of flnding the facts is placed upon the trial court. We hâve no 
authority to examine the testimony in any case, and from it make a flnding of 
the ultinaate facts." 

The jurisdiction of the court below is questioned because the plain- 
tiff in error, although created by an act of congress, has its domicile 
in the District of Columbia. In Suprême Lodge v. Kalinski, 163 
U. S. 289, 16 Sup. Ct. 1047, the suprême court failed to dismiss the 
case for want of jurisdiction; and although it is true, as claimed by 
counsel, that the question of jurisdiction was not raised, yet the state- 
ment of the case shows that it was originally brought in a state 
court, and removed to the fédéral court upon the ground that it was 
a fédéral corporation. The suprême court does not hâve to be moved 
94 F.— 24 



370 94 FEDERAL REPORTER. 

to notice a question of jurisdiction. It is always on the alert for 
that question, and is quicli to dismiss a case of wïiich tlie loWer court 
had no jurisdiction. It is liighly improbable that the court over- 
looked the question. In Suprême Lodge v. Hill, 42 U. S. App. 200, 
22 C. C, A. 280, and 76 Fed. 468, the court of appeals for the Fourth 
circuit held, and we think rightly, that the fédéral courts could 
entertain juriediction of suits against this corporation because it was 
created by an act of congress. It is not the domicile of a corpora- 
tion created by an act of congress whieh confers the jurisdiction upon 
the fédéral courts, but the f act that it bas been so created ; and any 
suit by or against it arises under a law of the United States, and is 
therefore within the jurisdiction of those courts, under the présent 
ruling of the suprême court of the United States. The judgment of 
the circuit court is afflrmed. 



MYERS V. HETTINGER. 

(Circuit Court of Appeals, Eighth Circuit. Aprll IT, 1899.) 

No. 1,097. 

1. JUBKDICTION OF FEDERAL CotIRTS — ALLEGATION AND PrOOF OF JdRISDIC- 

TIONAL FaCTS. 

It is sufSclent to support the jurisdlctiou o£ a fédéral court tliat the facts 
requisite to coufer it appear in anf part of the record; or are the necessary 
conséquences of the facts stated in the pleadings or the findlngs of the 
court. 

2. Bame— Suit bt Becbivbr op National Bank. 

A receiver for an îBsolvent national bank, appolnted by the comptroUer 
of the currency, may sue in a fédéral court, without regard to his citizen- 
< ship or the amount in controversy. 

3. ReVIKW-— FiNDINGS OF F ACT. ! : 

Where a case is trled by a fédéral court without a jury, the suffidency 
of tlje évidence to sustain Its findlngs of fact cannpt be consldered by the 
appellate court. 

4. Promissory Note— Défenses— Failurb of Considération. 

The maker of a note given in payaient for stock in a national bank, and 
transferred to the bank by the payée with the maker's knowledge and 
acquiescence, cannot def,^nd against an action thereon by the receiver of 
the bank ou the ground of f allure of considération, because of the bank's 
insolrency, where he hâs bèen fully Indémnifled against loss by the payée. 

In Error to the Circuit Court of the United States for the District 
of Kansas* 

Frauklln P. Hettinger as receiver of the Hutchlnson National Bank, the 
plaintifC below, brought thls suit against James Myers, the défendant below, 
to reçoy^r.the contents of a nonnegotlable promissory nO|te for $1,000 payable 
to W.'L, tittle, and by him Indorsed and transferred for value to the Hutch- 
lnson 'National Ëank. ïn'.addltiohtd thé gênerai déniai, the answer set eut 
that the note was procureà by f raud and was without considération; that It 
was glven for bank stock,: ,coneerning whlch the parties, at the tlme it was 
glyen, entered Into the foUpwlng contract: ii : ■ ' 

:"This writing witnesseth, that W. L. Little, of Hutchinspn, sta,te of Kansas, 
has thîs the ITtii day of August, 1893, sold to Jas. Myers, the same clty and 
State, ten shares (10) of stock of the Hutchinson National Bank, of sald city, 
bf the par value of one hùndred ($100.00) dollars péf share, for the smn of one 
thousand ($1,000.00) dollars, upon the foUowlng conditions, to wit: That sald 
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W. L. Little herein agrées and blnds himself, bis heîrs and assigna, to repur- 
chase the aforesaid ten shares of stock at the expiration of six months from 
this date at the priée above stated, together with any interest or losses paid by 
sàid Myers on said stock during the said term of six months, if the said Myers 
shall so elect. In witness whereof, we hâve hereufito set our hands and seals 
this daj' and date as above written. W. L. Little. [Seal.] 

"Jas. Myers. [Seal.]" 

It is averred that the bank was insolvent at the date of the con tract; that on 
the 21st day of October, 1893, Little notifled the défendant of the bank's insol- 
vency, and "that thereupon the said Little, for the purpose of gecurlng the 
promises and àgreements in said contraet, made and delivered to this défendant 
two promissory notes for $1,000 each, payable one year from the date, and 
secured the same by mortgage upon real estate ovi'ned by the said Little In Reno 
eounty, Kansas; that, by oral agreement between the said Little and this 
défendant, it was agreed that one of said notes should' be security against the 
note sued upon herein, and that the other should be security for defendant's 
liability as a stockholder in said bank; that he has sold one of the said $1,000 
notes made by Little to James Duklow for enough to pay the assessment made 
against him as a stockholder in said bank; that he still holds and Is the owner 
of the other note; that he has instituted suit upon the same in the district 
court of Reno eounty, Kansas, for the purpose of obtaining judgment thereon, 
and to foreclose the mortgage securing the same; that said suit is still pending 
and undetermined." The answer pleads the last-nanied $1,000 note as a set- 
ofC or counterclaim; but the plaintlfE flled a motion "to compel the défendant to 
eleet which cause of action stated in bis answer, if any are stated, he elects to 
stand on, for the reason that said answer sets up and pleads a counterclaim 
which is inconsistent wlth the other défenses plead by him, to wit, fraud and 
no considération." The court sustained this motion, and the record recites: 
"Whereiipon the défendant elected to stand upon the tirst three counts of the 
answer, and withdraws the fourth and last count of the same," which was the 
one which set up the $1,000 note as a set-oflC or counterclaim. 81 Fed. 805. 

F. L. Martin, for plaintiff in error. 
James McKinstry, for défendant in error. 

Before CALDWELL, SAjSTBORN, and THATER, Circuit Judges. 

CALDVi'ïîLIi, Circuit Judge. At the threshold of this case we are 
constrained to remark that the record présents an inexcusable amount 
of rubbish. We fully agrée with the learned trial judge that there 
is a "want of simpllcity ih the pleadings." They are prolix, and con- 
tain BQueh that is frivolous and irrelevant. The présentation of the 
case to this court is characterized by the same faults. As has been 
stated, the cause was tried before the court, who made a spécial flnd- 
ing of facts; and notwithstanding the repeated décisions of the su- 
prême court and of this court, and, indeed, of ail the appellate courts 
of the United States, that in such cases the appellate court cannot 
inquire whether the évidence supports the spécial findings of facts, 
but only whether the facts found are suflScient to support the judg- 
ment, there are varions assignments of error to the effect that the 
évidence was not sufiflcient to support the spécial flndings of facts, 
and the testimony is set out, and lengthy arguments made to sup- 
port that contention. The record discloses that contentions were 
made in the lower court which were frivolous and hypercritical, and 
they are renewed in this court. 

The jurisdictional averment of the complaint was that "the plain- 
tiff, Franklin P. Hettinger, receiver of the Hutchinson National Bank, 
of the city of Hutchinson, etate of Kansas," states "that he is the 
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duly appointed, qualified, and acting receiver of the Hutchinson 
National Bank; that as such receiver he is in charge of ail the assets 
of said bank, with power to collect them by suit or otherwise; 
* * * that the plaintiff, Franklin Hettinger, receiver of the Hutch- 
inson National Bank, is an officer of the govecnment," The circuit 
court made two flndings on this subject, — one to the effect "that on 
October 18, 1893, the said Hutchineon National Bank closed its doors, 
being insolvent^ and was taken in charge by the comptroller of the 
currency, aJid the plaintiff in this action was appointed receiver," 
and the other to the effect that "the court f urther flnds that Franklin 
P. Hettinger, the plaintiff, was at the commencement of this suit, 
and is now; the duly appointed, qualified, and acting receiver of said 
bank." It is sufiicient to support the jurisdiction of a fédéral court 
that the facts requisite to confer it appear in any part of the record, 
or are the necessary conséquences of the facts stated in the pleadings 
or the flndings of the court. Ward v. Manufacturing Co., 12 U. S. 
App. 295, 5 C. 0. A. 538, and 56 Ped. 437. 

It is further contended that the court below had no jurisdiction 
because the amount in controversy was less than |2,000, exclusive 
of interest and costs. But it bas been repeatedly decided that a re- 
ceiver appointed by the comptroller of the currency to close up the 
affairs of an insolvent national bank may sue in the fédéral court, 
without regard to his eitizenship or the amount in controversy. 
Price V. Abbott, 17 Fed. 506. The opinion was bv Mr. Justice Gray, 
Who cited Platt v. Beach, 2 Ben. 303, Fed. Cas. No. 11,215; Stanton 
V. Wilkeson, 8 Ben. 357, Fed. Cas. No. 13,299; Kennedy v. Gibson, 
8 Wall. 498; Bank v. Kennedy, 17 Wall. 19; U. S. v. Hartwell,,6 
Wall. 385. The later cases are; Armstrong v. Ettlesohn, 36 Fed. 
209 ; Stephens v. Bernays, 41 Fed. 401, and cases there cited. 

While the spécial flndings of facts and déclarations of law are 
somewhat mingled, the spécial flndings of facts are conclusive on 
the merits of this case. The court below found that the note in suit 
was sold, assigned, and transferred to the bank by the payée, Little, 
in the présence of the défendant, who made no objection thereto; 
that the two notes for |1,000 each, secured by mortgage on real 
estate, were executed by Little to the défendant, Myers, to securehim 
against loss on account of the note hère sued on, and by reason of 
his liabilities as stockholder in the bank, growing ont of liis purchase 
of the H,000 of its stock; that the defendant's liability to loss by 
reason of his being a stockholder in the bank bas been fully satis- 
fled with the proceeds of one of the notes, and that at the time 
défendant filed his answer he was foreclosing a mortgage given to 
secure the other $1,000 note; that the property mortgaged "is rea- 
sonably sufficient to secure the payment" thereof; "that the défend- 
ant ha s failed to allège or prove that he has suffered any damage 
by reason of the purchase of the bank stock from W. L. Little"; and 
"that défendant lias not in any way been defrauded in the purchase 
of the bank stock." As we construe the spécial flnding of facts, 
Little, for the purpose of indemnifying the défendant against loss 
by reason of the purchase of the bank stock, and to indemnify him 
for paying the |1,000 note which he, executed for the purchase money 
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of the stock, and which had been transferred to the bank in the 
présence of the défendant, and apparently with his knowledge and 
consent, executed his two notes of |1,000 each, secured by a mortgage 
on real estate; that the purchase of one of thèse notes has satisfied 
the defendant's liability as a stockholder; and that he still holds, and 
is proceeding to foreclose, the mortgage given to secure the remain- 
ing note, to meet his liability on the note hère in suit. Much is said 
about the fraudulent means by which défendant was induced to pur- 
chase the bank stock, and the damage resulting to him therefrom; 
but ail contention on thèse subjects is foreclosed by the spécial find- 
ings of the court that the défendant was "not in any way defrauded 
in rhe purchase of the bank stock," and "that he has failed to allège 
or prove that he has suffered any damage by reaeon of the purchase 
of the bank stock." This court cannot look into the évidence with 
a view to détermine whether it supports thèse spécial flndings of 
f act by the court. In Suprême Lodge v. England (at the présent 
term) 94 Fed. 369. we said: 

"It is the settled rule of the suprême court of the United States and of this 
court that, when a case is tried by a fédéral court without a jury, the sufH- 
ciency of the évidence to sustain its gênerai tindings of fact cannot be consid- 
ered by the appellate court. Hoge v. Magnes, 50 U. S. App. 500, 29 C. O. A. 
ôtM, and 85 Fed. 554. and cases there cited. Minchen v. Hart, .30 U. S. App. 
ô3i, 18 C. C. A. 570, and 72 Fed. 294. In Lehnen v. Dickson, 148 U. S. 71, 77, 
13 Sup. et. 484, the suprême court déclare with emphasls that: 'The duty of 
tinding the facts is placed upon the trial court. We hâve no authority to exam- 
ine the testimony in any case, and from it mal^e a finding of the ultimate tacts.' " 

It was not set up in the answer, and is not claimed in the brief, 
that the défendant is not fully indemnified for the payment of the 
note in suit. It ie clear to our minds, from the facts found by the 
lower court, that the défendant, in considération of the exécution 
of the two .fl,000 notes, and the mortgage to secure the same, was 
to pay and satisfy the note held by the bank, and hère in suit. He 
now seeks to escape the obligations of that agreement, and to defeat 
the collection of the note in suit, and at the same time retain the 
securities given him to pay it. Upon the facts found by the lower 
court, the judgmont was for the right party and for the right amount, 
and the same is afHrmed. 



PIKE V. GREGOUY. 

(Circuit Court of Appeals, First Circuit. May 11, 1899.) 

No. 268. 

1. Citation — Necessitt on Appeal — Spécial Appeahance. 

Witli référence to the rule that there is no necessity for issuance of cita- 
tion where appeal is taken in open court, one who appear.s for the purpose 
of making a motion to dismiss, even though the motion relates to a want 
of jurisdiction and laclc of proper service, is in court for ail purposes re- 
lating to the disposition of the motion, whether on appeal or otherwise. 
3. JuKisDicTioN as Basis op Motion to Dismiss Appeal. 

That the court below had no jurisdiction of the parties cannot be made 
the basis of a motion to dismiss an appeal. 

3. SUBSTITDTBD SekVICE IN AnCILLAKY PrOCEEDINGS. 

Service in ancillary proceedings on the attorney of record in the original 
cause is suiiiciently supported by an order permitting such substituted 
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service, on bill alleging that défendant Is not an Inhabltanit of' the ^strict, 
and eannotbe served with process and summons therein, and that he bas 
an attoroeyappearing for him in tlie case to wliich the suit is ancillai'y, 
and aslsing tliat service iM made on such attomey. 

Appeal from the Circuit Court of thie United States for the Dis- 
trict of Massachusetts. 

Thomas H.; Ifalbot, for appellant. 
Francis A. Broolis, for appellee. 

Before PUTNAM, Circuit Judge, and WEBB and AIJ>RICH, Dis- 
trict Judges. 

PUTNAM, Circuit Judge. The principal facts to which this appeal 
relates, and the principles gOTerning it, were stated by us in our opin- 
ion passed doWn March 13, 1897, in the same case, under the title of 
Gregory t. Pike, reported in 25 O. C. A. 48, 79 Ped. 520. Subséquent 
to the mandate which issued in accordance with that opinion, the com- 
plainant, by leave of the court below, amended her bill by adding 
thereto as foUows: 

"Said Charles A. Gregory, being a résident of Chicago, in the state of Illinois, 
as set forth In said bill, is not an inhabltant of this district of Massachusetts, 
and cannot be found therein, so as to be served vs-ith process and summons to 
appear as défendant In this suit; and at the same time said Gregory has an 
attomey appearing for him in thls suit, and who appeared for him in said suit 
No. 2,170 from Its institution to its termtaation, and appeared for said Gregory 
in sundry other suits, mostly In this cour.t, brought by sald Gregory concem- 
ing the matter in controversy In said suit 2,170, some of which are stlU pend- 
ing, namely, Francis A. Brooks, of this city of Boston. Wherefore said Mary 
H. Pilse prays that this court may order that notice of this suit and a sum- 
mons to appear therein may be served on said Brooks, and that such notice, 
belng thus duly served, may be held to be notice of thls suit duly served on 
said Gregory." 

Suit 2,170, referred to in this amendment, was the principal case, 
with référence to which we used the expression, in the opinion of 
March 13, 1897, that the proceedings now under considération are 
undoubtedly ancillary in their nature. The circuit court allowed the 
amendment, and thereupon ordered that "substituted service be made 
on the attomey of record for Gregory in No. 2,170." Thereupon a 
subpœna issued and was duly served on Mr. Brooks. Subsequently 
thereto, Mr. Gregory flled a spécial appearance, and a motion to dis- 
miss, of which the folio wing is a copy: 

"And now Charles A. Gregory, above named, not admitting the jurisdiction 
of the court in or over the aboye-entitled cause, and for the purpose of object- 
Ing to the exercise by the court of any such jurisdiction, cornes and moves the 
court that the writ of subpœna Issued out of the elerii's office of said court on 
the nineteenth day of May, A. D. 1897, which has not been served on him a» 
by law required, may be quashed, and that said cause may be dismissed by the 
court for want of jurisdiction of the same. 

"By his solicitor, F. A. Broolts, who appears speclally for the purprfse of 
ralsing the said question of jurisdiction, and that alone. 

"F. A. Broolis, Solicitor for Gregory." 

The court below thereupon entered a decree dismissing the bill, 
stating in the rescript accompanying the dismissal that "the motion 
in this case to disiniss the bill of complaint for want of proper service 
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of subpœna is granteâ." Thereupon Mary H. Pike took an appeal 
in open court, which was duly allowed. 

In this court Gregory seasonably made a motion to dismiss for the 
reasons that no citation ever issued, and that he was never made a 
party défendant to the suit in the circuit court, and never appearcd 
therein, and also because Mary H. Pike, on the record, is a citizen of 
the state of Maine and himself a citizen of the state of Illinois, and 
because the only relief sought by Mary H. Pike is an injunction to 
restrain him from bringing or prosecuting certain suits, so that it 
was, therefore, within the discrétion of the circuit court whether to 
grant or refuse such relief, and its refusai is not a proper subject of 
au appeal. The last ground of the motion was not urged at the 
hearing, and clearly concerns the merits of the case, and is properly 
to be considered only after the parties are brought into court. The 
second ground is clearly insuiHcient, as this proceeding is ancillary 
in its nature, and, also, it could not be the basis of a motion to dis- 
miss an appeal. The ârst ground for the motion is sufflciently met 
by the propositions of the appellant that, as the appeal was taken in 
open court, no citation was required, and that, inasmuch as Gregory 
had come into the circuit court for the purpose of making the motion 
to dismiss, even though it related only to want of jurisdiction and 
lack of proper service, he must be considered in court for ail purposes 
relating to the disposition of that motion, whether on appeal or 
otherwise. 

With référence to the merits of the appeal, we are unable to per- 
ceive wherein the appellant has not fully complied with ail that was 
required by our opinion of March 13, 1897; and we think the circuit 
court must hâve been misled into making the order which it lid by 
those portions of our former opinion which refer to the attempt of 
Mary H. Pike, on the former appeal, to maintain that the proceed- 
ings are in the nature of an intervening pétition, and not of an origi- 
nal bill. In disposing of this appeal, we wish to state that we hâve 
in no manner considered the merits of the bill, or whether or not it 
can be maintained as an ancillary proceeding; but we hold only that, 
by the substituted service, the complainant has sufflciently brought 
Gregory before the circuit court to enable it to pass on ail such mat- 
ters, and ail other like mattere which the bill présents. 

The decree of the circuit court is reversed, and the cause remanded 
to that court for further proceedings, and the costs of appeal are 
awarded to the appellant. 



EICHARDSON et al. v. LOBEE et al. 

(Cflrcuit Court of Appeals, IMfth Circuit. May 16, 1899.) 

No. 769. 

JUDGMEKT— ImPEACHMENT IN EqUITY FOR PrACD. 

A holder of bonds of a corporation, the value of whicti Is impaired by a 
coUusive decree, to whtlch he was not a party, establishing other clalms 
agalnst the corporation as liens upon its property superior to the lien of its 
bonds, may maintain a suit to Impeach such decree, as otherwise he would 
be without remedy. 
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2. EQtlTY— DftMBKHER TO BiLL— MATTEBS WhICH MAT BK CONSIDEEED— AKCIL- 
LARY SUITS. 

A suit lu equlty in a fédéral court to Impeach a former decree of sueh 
coiut, to which the complainant In the tiill was net a ^larty, for fraud and 
collusion, -while anclUary to the suit In wliich such deCree was rendered 
for purposes of jurisdiction, so that it may be entertained without regard 
to tlie citizenship of the parties, is an original suit, in a chancery sensé; 
and, in passing on a demurrer to the bill which states the facts, the court 
cannot look into the record of the former suit, except so far as It is made 
a part of the bill, nor can such record be brought before the court by any 
averments or récitals in the demurrer. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Louisiana. 

The bill was filed on April 5, 1898. A gênerai deuuiirer was filed, wliicli was 
sustained by tlie circuit court, in a decree dismissing the bill. The bill is by 
F. L. Richardson, a citizen of the state of Louisiana, as receiver of the Amer- 
ican »tional Banlî, and Edward Weil and Sumpter Turner, citizens of the 
State of Louisiana, as syndics of the insolvency of M. Schwartz & Go., against 
William M. Loree, who describes himself as a citizen of lowa; J. Baucroft 
Ellis, allep \g himself to be a citizen of Leicester, Eugland; tlie Teclie Kail- 
road & Sugar Company, Limited, a corporation organized and domiclled in 
the State of Louisiana; Seaman A. Knapp, a citizen of the state of Louisiana; 
•the Louisiana & Southern States Real-Estate & Mortgage Company, Limited, 
a corporation organized under the laws of Louisiana, and domiciled in that 
state. The bill charges that complainants, in their représentative capaclties, 
hold the mortgage or debenture bonds of the Teche IJailroad & Sugar Com- 
pany, Limited, secured by flrst mortgage on ail the property of said corporation, 
the commercial firm of M. Schwartz & Co. holding 5 of said mortgage bonds; 
that orators, in their représentative capaclties, hold 25 of said mortgage bonds, 
aggregating in English money 1,250 pounds sterling, and in American money 
$6,250; that défendants had fraudulently and coUusively combined and con- 
federated, upon false and flctitious claims, to secure possession, under cover of 
judicial process, of the property of said railway company, using improperly 
and fraudulently the jurisdiction of the said circuit court; that in furtherance 
of said combination and conspiraey, and falsely alleging the jurisdiction of the 
circuit court, the said Loree, upon a false and flctitious claim, brought a bill 
of complaint for moneys had and recelved; that said Loree never at any time 
had any business relations with said company or its offlcers, except in further- 
ance of the conspiraey conceived by him; tl^at he was a person interposed for 
the purpose of creating and investing the court with jurisdiction; that the 
claim sued upon by him for materlals furnished was due, if to any one, to 
Seaman A. Knapp and the Louisiana & Southern States Keal-Estate & Mort- 
gage Company, Limited, 'and that any assignment or transfer of the claim to 
Loree was collusive and fraudulent, and for the purpose of creating jurisdic- 
tion; that said Loree was without interest in the matter, and his invocation 
of the powers and process of the court was a fraud upon the court and its 
jurisdiction; that contemporaneously with the flling of the said Loree bill, and 
in furtherance of said conspiraey, the solicitor, acting for him, also flled a cross 
bill in behalf of J. Banoroft Ellis, as the alleged trustée of the notes and 
mortgage bonds given by said company as securlty for the debenture bonds; 
that said J. Bancroft Ellis was at no time requested by the mortgage bondbold- 
ers to flle said cross bill, or to take measures looking to the protection of their 
interests, q,nd that, in flling said cross bill, he did so under the direction of 
Seaman A. Knapp and those combining with him to obtain possession of the 
corporate property of said company; that, as appears by the record, contem- 
poraneously with the flling of the Loree bill and the cross blU of Ellis service 
of ^ubpœna was accepted by the company, appearance entered, delays waived, 
motion for a receiver immediately presented, accompanied by an affldavit of 
Bfadford Knapp, brothér of said Seaman A. Knapp, as secretary of the corpo- 
ration, and the consent of the corporation to the appointment of a receiver; 
that, the proceeding being apparently one by consent, the court made the ap- 
pointment; that said parties défendant, taking advantage of the conscience of 
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the court, proceeded by consents to enter up orders looking to tho disposition 
of the property and the settlement of the estate, in the interest of those who 
had combined and confederated to wrong and injure the creditors of the corpo- 
ration, without calling upon the court for any officiai or independent action, 
the effect of which was to despoil the creditors of the corporation, with only 
the shadow of judicial indorsement for their protection; that the entlre pro- 
ceeding was one in furtherance of the scheme to spoliate the creditors; that 
by consent a decree was entered, based upon the report of the master, under 
and by terms of which decree the mortgage or debenture bonds were fraudu- 
lently subordinated to the claims of Loree and the Louisiana & Southern States 
Real-Estate & Mortgage Company, Limited, when they should havc been sub- 
ordinated only to such receiver's eertiflcates and charges as inured to the 
beneflt of the property, or as had gone Into the hands of third parties in good 
faith; that by consent, and based upon the report of the master, who was act- 
ing under the instructions of the solicitor for the complainant, a judgment was 
entered in favor of William M. Loree for ¥23,648.64, with interest, to operate 
as a flrst lien, superior to ail other liens, mortgages, or privilèges, and sub- 
ordinate only to the receiver's costs and charges; that a decree was also en- 
tered in favor of the Louisiana & Southern States Real-Estate & Mortgage 
Company, Limited, for the sum of $117,813, with interest, which was declared 
to be a lien prior and paramount to ail others upon the real estate, except the 
receiver's costs and charges (a copy of said decree is annexed as an exhibit to 
the bill); that by consent receiver's certificates were authorized and issued on 
représentations that the same were to operate the railway, the fact being sup- 
pressed from the court that said certificates were issued, not for the purpose 
of operating the road alone, but of cultivating .a sugar plantation owned by 
the corporation,— a business at ail times extremely hazardous, and the opéra- 
tion of which the court was without power or authority to supervise, It being 
simply a private enterprise, without any public or quasi public duty; that the 
granting of thèse decrees in favor of said liOree and said Louisiana & South- 
ern States Real-Estate & Mortgage Company, Limited, aggregating the sum 
of $141,000, together with the receiver's certificates in the sum of S|i40,000, and 
the charges and costs of administration, and ail of which, under the decrees. 
are preferred to the mortgage bonds held by complainants, praetically destroyed 
the only security that they had; that alleged indebtedness to the Louisiana & 
Southern States Real-Estate & Mortgage Company, Limited, was subordinate 
in rank to the mortgage bonds held by complainants, and had in fact been 
discharged by stock of the said railway company issued to the holders of said 
alleged ihdebtedness, who were not entitled to any decree whatever on said 
alleged indebtedness; that the receiver's certificates issued were used, not for 
the purpose of advantaging and improving the property, but were employed 
extravagantly, in operating a sugar plantation, and tlie results of which were 
disastrous and entailed heavy losses; that complainants. immediately upon their 
appointment. exercised reasonable diligence in examining into the affairs of 
said Teche Company, and thereby discovered the fraudulent and coUusive 
combination oharged in the bill. Upon the charges thus made in their bill of 
complaint, complainants prayed: For the postponement of the sale then ad- 
vertised. and a permanent injunetion against the sale or disposition of the 
property and merchandise. That the receiver be dircf'ted to file a complète 
inventory of the property of the company which went into his hands. That 
the receiver file a spécifie account for ail moneys received by him. from what- 
ever source, and of ail disbursements and moneys expended. That he file a 
detailed statemeut of his administration as receiver, showing what improve- 
ments had been made since his possession, and whether sucli improvements 
were permanent in character; the amount of receiver's certificates he issued; 
to whom; for what purpose; if sold for money, at what price; if exchanged 
for commodities, at what rate; how the moneys or commodities received in 
exchange were applied. — whether in permanent improvement of the property, 
or the cultivation of the sugar plantations. And that, after hearing, a decree 
be entered annulling ail orders, judgments, and decrees entered by consent, and 
dismissing the bill of Loree and the cross bill of .L Bancroft Ellis, on the ground 
tliat the jurisdictiou was fraudulent and coUusive.— and this without préjudice 
to the bona fide creditors wlioso debts were contracted by tho receiver, and 
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whlch Inured to the beneflt or Improvement of the property,— and for such 
other and further relief as theequity of tlie case mlght recjulre. The blU ex- 
hlblts the sald decrees allegéd to be fraudulent, but does not exhibit any other 
part of the record In the case. It Is asslgned as error that the court sustained 
the demiirrer and dismissed the bill. 

H. L. Lazarus and J. N. Luce, for appellants. 
A. H. Léonard, for appellees. 

Before PAEDEE, McCORMICK, and SHEUBY, Circuit Judges. 

SHELB Y, Circuit Judge. The complainants own $6,250 of tlie 
bonds of the Teche Railroad & Sugar Company, which are secured by 
mortgage on the property of the Company. In a case pending in the 
United States circuit court for the Western district of Louisiana, 
according to the averments of the bill, William M. Loree has ob- 
tained a decree against the company for |23,648.64, and the Louisi- 
ana & Southern States Keal-Estate & Mortgage Company, Limited, 
has obtained a decree for 1117,813. Thèse decrees were rendered 
in the same suit. The complainants in this case were not parties 
to that suit. They had no opportunity to défend against the dé- 
férées. The decrees were obtained by collusion between the parties 
to the suit. The company did not owe Loree anything, and had 
never dealt with him in any way. It had been indebted to the Louisi- 
ana & Southern States Real-Estate & Mortgage Company, Limited, 
but had paid its indebtedness. So that both judgments were un- 
just, and obtained by fraudulent collusion between the parties, and 
by an imposition on the.cQurt. Thèse statements, for the purpose 
of considering the demurrer, must be taken as true. Thèse decrees 
are made preferred claims, and the effect of them is to render worth- 
less the bonds held by the complainants. It must be regarded as 
well settled that a stranger to a suit, who, if a judgment therein were 
given full crédit and effect, would be prejudiced in regard to some 
pre-existing right, is permitted to impeach the judgment. Being 
neither a party to the action, nor entitled to manage the cause or 
appeal from the judgment, he is allowed by law to impeach it; other- 
wise, he would be without remedy. 2 Freem. Judgm. (4th Ed.) §§ 335, 
505a, 512; Pacific R. Co. of Mo. v. Missouri Pac. Ey. Co., 111 U. S. 
505, 4 Sup. et. 583; Sayre y. Land Co., 73 Ala. 85; Bergman v. Hutch- 
eson, 60 Miss. 872; Carey v. Railway Go., 150 U. S. 171, 14 Sup. 
et. 63; Schuster v. Rader, 13 Colo. 329, 22 Pac. 505; Palmer v. 
Martindell, 43 N. J. Eq. 90, 10 Atl. 802; Edson v. Cumings, 52 Mich. 
52, 17 N. W. 693. 

In the printed argunaent flled by counsel for the appellees it is 
stated that the demurrer was argued before the circuit court on the 
theory that this suit was ancillary to the case of Loree against the 
Teche Railroad & Sugar Company. "That record, however," coun- 
sel adds, "is not before this court now, and, of course, the reasons 
referred to do not appear on the face of the transcript as it has 
been brought to this court." It is suggested that this court "cannot 
properly décide this case without that record." No motion is made 
for a writ of certiorari, for manifestly that could not be granted. The 
bill in this case did not make the record in the case of Loree against 
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the Teche Railroad & Sugar Company a part thereof. It only made 
the decree in that case an exhibit. It is true that the case at bar, 
for the purposes of the jurisdiction, is ancillary to the case referred 
to, but in other respects it is an original bill. Upon this question 
the court, in Pacific R Co. of Mo. v. Missouri Pac. Ey. Co., 111 U. S. 
522, 4 Sup. et. 592, said: 

"On the question of jurisdiction the suit may be regarded as ancillary to the 
Ketchum suit, so that the relief asked may be granted by the court which 
made the decree in that suit, without regard to the citizenship of tlie présent 
parties, though partaking so far of the nature of an original suit as to be 
subject to the rules in regard to the service of process which are laid down by 
Mr. .Iiistice Miller in Pacifie R. R. v. Missouri Pac. Ry. Co., 1 McCrary, 647, 3 
Fed. 772. The bill, though an original bill, in the ehancery seiise of the word, 
is a continuation of the former suit, on the question of the jurisdiction of the 
circuit court. Minnesota Co. v. St. Paul Ce, 2 Wall. 609, 633." 

In the case laet quoted (Pacific R. Co. of Mo. v. Missouri Pac. Ey. 
Co., 111 U. S. 505, 4 Sup. et. 590), an effort was made to hâve the 
court, in deciding a demurrer, refer to records not made a part 
of the bill. Tlie court held that, as the bill charged that the fore- 
closure decree was obtained by fraud and collusion,— the facts being 
stated in the bill,— a demurrer to it must be overruled. On the 
question of examining the record in the case in which the alleged 
fraudulent decree was rendered, the court said: 

"We are of the opinion that this court cannot consider anything which is 
not contained in the bill and the exhibits which are annexed to it, and that it 
cannot look into anything otherwise presented, as the Aies and records of the 
Ketchum suit, or of any other proceedings in any court, for the purpose of de- 
termining the questions arising on the demurrers to this bill." 

The fact that thèse records were placed before the court on the 
trial of the demurrer, and cited in the argument, as stated in the 
briefs flled hère, may hâve unintentionally led the learned judge who 
presided in the circuit court to believe that such record was a part 
of the bill to which the demurrer was addressed; but the record 
in that case does not appear in the tran script hère, and is no part 
of the bill in this case. The allusion to and use of the records in 
the demurrers cannot change the resuit, even if the demurrers had, 
in the writing, referred to them ; for it is a f undamental principle of 
pleading that a demurrer mu.st be based exclusively upon matter 
apparent on the face of the bill. The objection must be to matter 
in the bill, or because of the omission of matter that should be in- 
serted. If the demurrer recites facts not in the bill by way of 
défense, it is called a "speaking demurrer," and the new facts can- 
not be considered. A défendant is not permitted to make up the 
complainant's case for him. If the défendant needs for his défense 
other facts, he must file either an answer or plea. 1 Beach, Mod. 
Eq. Prac. § 226; 1 Daniell, Ch. Prac. (2d Am. Ed.) 679, marg. p. 
C)56; 6 Enc. PI. & Prac. 393. 

In Stewart v. Masterson, 131 U. S. 151, 9 Sup. Ct. 682, it was held: 

"A demurrer to a bill in equity cannot introduce as its support new facts 
which do not appear on the face of the bill, and which must be set up by plea 
or .answer. * * « Where there is matter in the Ijill which is iiroperly plead- 
ed, and is properly ground for équitable relief, and requires an answer or a 
pJea, a demurrer to the whole bill will be overruled." 
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The decree of the circuit court is reversed, and the case is remanded 
to that court, with directions to overrule the demurrer, with costs, 
and to taie such further proceedings in the suit as shall be proper, 
and not inconsistent with the opinion of this court. 



LANSINQ et al. v. STANISICS et al. 

(Circuit Court of Appeals, Eighth Circuit. April 10, 1899.) 

No. 1,100. 

RkYIEW— CONFLICTING EVIDENCE— PlNDIUOS Oî" FACT. 

The flndings of the chanoellor on a question of fact will not be dls- 
turbed, unless clearly shown to be against the welght of évidence. 

Appeal from the Circuit Court of the United States for the District 
of Nebraslia. 

Suit by Théodore Stanisics, as trustée, against James F. Lansing 
and Emma Lansing, to foreclose a mortgage. Judgment for plain- 
tiff, and défendants appeal. Aflfiirmed. 

Lionel C. Burr (Charles L. Burr, on brief), for appellants. 
Alfred W. Scott, for appellees. 

Bef ore CALDWELL, SANBOBN, and TÏÏAYER, Circuit Judges. 

CALDWELL, Circuit Judge. The appellee filed in the court be- 
low his bill to foreclose a mortgage on lots in Lincoln, Neb., given 
to secure a note for $2,000, and Î4:L20 taxes. The appellants an- 
swered that, after the exécution and delivery of the note and mort- 
gage, they were altered and changed by inserting in each instru- 
ment the words "of Chicago, 111.," and "in gold coin." The connec- 
tion in which thèse words occur in the instrument is this : The note 
reads: 

"On the second day of April, 1898, 1 promise to pay Théodore Stanisics (trus- 
tée), of Chicago, lit, or order, two thousand {in gold coin) dollars." 

It is claimed the italicized words are interpolated. The plaintiff 
denied that the instrument had been altered. The évidence on the 
issue thus raised is conflicting. The learned chancellor of the cir- 
cuit court found the issue in favor of the plaintiff, and decreed a 
foreclosure of the mortgage. The flnding of the chancellor in the 
lower court on a question of fact is presumptively right, and will not 
be disturbed unless the appellate court can clearly see that it is op- 
posed to the weight of évidence. Snider v. Dobson, 40 U. S. App. 
111, 21 C. C. A. 76, and 74 Fed. 737. We hâve read very carefully 
ail the évidence in this case, and are not able to say that the lower 
court erred in its flnding; indeed, we think its flnding is supported 
by the weight of the évidence. The decree of the circuit court is af- 
firm«d. 



WESTIXGHOUSE ELECTRIC & MFG. CO. V. GENERAL ELECTRIC CO. 381 



WESTINGHOUSE ELECTRIC & MANUFACTURING CO. v. GENERAL 

ELECTRIC CO. 

(Circuit Court, N. D. New York. May 22, 1899.) 

CoNTRACTs — Construction — Sale op Patentbd Articles, 

A provision of a contract that it shall not be deemed to authorize elther 
party to malie sales of articles covered by patents owned by the otlier, 
cannot be construed as a covenant against the mailing of sucb sales, so as 
to afford a basis for a suit by one party to enjoin the other from making 
them, but it leaves the parties, as to such sales, as they stood before the 
contract was made. 

In Equity. On démarrer to bill. 

William D. Guthrie, M. B. Philipp, and Paul D. Cravath, for com- 
plainant. 

W. B. Hornblower and Frederick P. Fish, for défendant. 

COXE, District Judge. This is a suit in equity in which the court 
acquii'es jurisdiction by reason of diverse citizenship. The bill seeks 
to enjoin the défendant from selliiig certain electrical déviées to its 
licensee in New York City in allegf d violation of an agreement en- 
tered into between the parties to this action, March 31, 1896. The 
bill rests solely upon this agreement. Whatever right the complain- 
ant possesses must be found there. Unless the agreement forbids 
the contemplated sale the action must fall. If the défendant has cov- 
enanted not to make the sale the action is well brought; if it has 
not so covenanted the action is without foundation. This proposition 
is conceded on ail sides. The agreement, so far as it is necessary 
to consider the same, may be epitomized as follows: (1) Each party 
grànts to the other a license under ail United States patents owned 
or controlled by it subject to outstanding licenses. (2) Territorial 
licenses and obligations existing thereunder are not afïected by the 
sweeping croes-licenses. (3) Neither party is permitted to grant 
licenses to its territorial licensees under the patents of the other 
party. (4) The contract neither authorizes nor forbids the défend- 
ant to sell to its licensee in New York City apparatus covered by 
the patents of the complainant. The complainant is, of course, 
treated in the same manner. (5) Thèse sales are recognized, but the 
party inaking them has no power to grant licenses to use or sell such 
apparatus under the patents of the other party. The cross-licenses 
granted by the agreement are thus qualifled so as to preclude terri- 
torial licenseee from receiving licenses or rights under the patents 
ol the other party. In short, the contract provides for a broad inter- 
change of licenses, carefully guarding, however, the vested rights of 
existing licensees. As to them, the situation was délicate and com- 
plicated and it was evidently deemed best to leave it precisely as 
it existed before the contract was signed. They gained no new rights 
and lost no existing rights by reason of the agreement between their 
principals. That the défendant could hâve sold the multiphase ap- 
paratus to its New York licensee prior to March 31, 1896, is beyond 
dispute. It can do so now unless it has agreed that it will not make 
such sales. The agreement will be searched in vain for such a 
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covenant. In making the sale prior to March 31, 1896, the défendant 
took the risk of an infringemeût suit; it takeS- the eame risk now. 
The court understands that the complainant does not prétend that 
the contract çontains aa exprees covenant not to. sell, but it is argued 
that this agreement may be implied. In order to reaçh such a con- 
struction it is neceseary to torture the provision that salés by de- 
fendant to the New York company of multiphase apparatus shall 
not be deemed to be authorized by the agreement, and the provision 
that such apparatus shall not be licensed under the Tèsla patents, 
into a positive covenant that défendant will not make such sales. 
No rule of interprétation familiar to the court will permit this to be 
done. There is a vast différence between a provision which déclines 
to sanction an act and one which forbids it. The one is passive and 
inert; the other active and enforceable. The demurrer is allowed- 



DURANT V. OORBIN. 
(Circuit Court, D. Waslilngton, B. D. May 22, 1899.) 

1. MiNEBAL Lands— .Joint Location of Placer Claims. 

It Is the policy of the government, in disposing of Its minerai lands, to 
maice a gênerai distribution among as large a number as possible of those 
who wish to acquire such land for their own use, and jt is contrary to this 
policy, and to the provisions of Rev, St. §§ 2330, 2331, to permit one person 
to cover more than 20 acres of placer ground by one location by the device 
of using the names of his employée or f riends as locators. 

2. SAMK-^RTGHTfe IN ClAIMS ON lNi)IAN LANDS— NÉCESSITY ÔF ShOWING ACTUAL 

Minerai, Chahacteu OF Lan». 

Where minerai claims in litigatlon are located on lands recently a part 
of an Indian réservation, and which hâve not been opened to occupation by 
white people except for mining purposes, the aetual minerai eharactet of 
the land involved must be shown, otherwise the court wlU not adjudlcate 
rlghts thereîn in favor of elther pârty. 

This was a suit in equity to adjudicate conflicting rights in mining 
claims on the public lands. 

Heyburn, Price, Heybum & Doherty, for complainant. 
Albert Allen, for défendant. 

HANFORD, District Judge. This is a suit in equity, brought 
under section 2326, Rev. St. U. S., in support of the complainant's 
adverse claim, flled in the United States, land office at Sppkane, 
against the application of the défendant for a patent for Sheep Creek 
placer claim. The complainant claims, by purchase from the lo- 
cators thereof, the Lost Axe and.Clifford miuing claims, each con- 
taining 20 acres, which are within the boundaries of Sheep Creek 
placer elaim, containing 160 acres, located by a company of eight per- 
sons, seven of whom hâve executed deeds conveying their rights to 
the défendant. In thçir pleadings each party claims priority in 
point of time in the making of their respective locations, both being 
made on the same date, to wit, Pebruary 20, 1896. There is, how- 
ever, such prépondérance of the évidence in favor of the défendant 
on this point that couûsel for the complainant upon the hearing 
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practically conceded that the location of the Sheep Creek placer claim 
was prier in point of time to the locations of the Lost ^Vxe and 
Clifford. The complainant, however, contests the validity of the 
Sheep Creek location on the ground that the same was not made bona 
fide by ail of the eight persons named, and charges that ail of them 
except R. A. Hutchinson, who has not given a deed of his interest to 
the défendant, were either employés of the défendant, and acting for 
him in locating said claim, or tbey were friends of the défendant, 
who had nothing whatever to do with making said locations, and 
that the défendant simply used their names as locators, in the expec- 
tation that they would afterwards convey whatever colorable rights 
might be acquired in their names to him without considération. The 
évidence fully sustains the contention of the complainant that the 
location of Sheep Creek placer claim was merely a scheme on the part 
of the défendant to acquire title to the ground by using the names of 
his employés and friends as locators. I hâve no difflculty in finding 
this to be the case from the testimony of the défendant himself, who 
frankly admits that he arranged for and directed the location of said 
claim, and that his purpose was to be sure of having the ground lo- 
cated in the names of his friends, with whom he could deal on terms 
satiefactory to himself; and he also admits that he has paid no con- 
sidération for the conveyances which the locators hâve made to him. 
The évidence shows, however, that he did pay some of the locators 
who went upon the ground for doing so. The défendant claims that 
the location of the Sheep Creek placer claim in the manner in which 
it was made is authorized by section 2330, Rev. St. TJ. S., which reads 
as follows: 

"Sec. 2330. Légal subdivisions of forty acres may t>e subdivided into ten-acre 
tracts; and two or more persons, or associations of persons, having contiguous 
claims of any slze, although such claims may be less tlian ten acres each, may 
make joint entry thereof ; but no location of a placer-claim made after the nlnth 
day of July, eighteen hundred and seventy, shall exeeed one hundred and sixty 
acres for any one person or association of persons, which location shall conform 
to the United States surveys; and nothing in this section contained shall defeat 
or impair any bona-fide pre-emption or homestead claim upon agriculturai lands 
or authorlze the sale of the improvements of any bona-fide settler to any pur- 
chaser." 

It was necessary to use the names of eight persons, because section 
2330 provides that no location of a placer claim shall include more 
than 20 acres for each individual claimant, and it was considered 
necessary to secure the largest area allowed to an association by 
section 2330, in order to secure the water rights necessary, as the de- 
fendant claims, to profltably work the ground. The advantage of 
securing a large area is obvious, and no doubt selflshness would dic- 
tate the claiming of a much larger tract than 160 acres if the utmost 
limit of the law would permit it. But the policy of the government 
in disposing of the minerai lands, as well as other portions of the 
public domain, is to make a gênerai distribution among as large a 
number as possible of those who wish to acquire such laod for their 
own use, rather than to favor a few individuals, who might wish to 
acquire princely fortunes by securing large tracts of euch land; and 
it is contrary to this policy, and to the provisions of sections 2330 
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and 2331, for one person to cover more than 20 acres of placer, ground 
by one location by tlie device of using the names of his employés 
and friends as locatore. Gird v. Oil Co., 60 Fed. 545. 

If only tbe contentions of tbe parties were to be considered, I 
would hold that the défendant'» claim is valid to the extent of 20 
acres only, and that he should selec.t the 20 acres within the bounda- 
ries of the claim, so as to relinquish ail right to the Lost Axe and 
Cliflford locations, and that the complainant be adjudged to hâve the 
superior rlght to the ground claimed by him; but, considering that 
thèse clainis are within the boundaries of a tract once set apart for 
an Indian réservation, which has not been opened to occupation by 
white people for any other purpose than loeating, developing, and 
operating mines, it is quite important that, before either party shall 
be adjudged to hâve acquired the right to a patent, there should be 
a showing that the ground claimed is in fact mining ground, contain- 
ing. gold or other precious metals in sufiQcient quantity to pay for 
working, and that the purpose of the parties in acquiring title is 
to develop and operate mines. Having read with care ail of the évi- 
dence offered, I am forced to conclude that the parties hâve inten- 
tionally réfrained from attacking each other on the ground that the 
land claimed is not subject to entry under the placer mining laws, 
and that they hâve assumed that the court vi^ould take it for granted 
that the land claimed is minerai land, in the absence of any dispute 
in that regard. The défendant claims io hâve expended |2,000 in 
loeating and developing the Sheep Creek placer claim, but the char- 
acter of any development work which may hâve been done is not 
shown by the évidence; neither does the évidence show the nature 
of any work done by the complainant or his vendors. In answer to 
leading questions, two of the complainant's witnesses stated that 
they had found gold within the Lost Axe and Clififord claims, and no 
f urther questions were asked either upon direct or cross examination ; 
and on the part of the complainant there is no further showing as to 
the value of his claim for mining purposes. The évidence on the 
part of the défendant is equally vague and unsatisfactory. Sorae of 
the witnesses testify that they found a number of colors; that they 
found évidence of placer-mining work having been done in the past; 
that miners who had been engaged in such work had been driven 
away by the Indians. There is other testimony to the eff ect that 
this ground' is richer than some other ground along the Columbia 
river, but there is no évidence whatever as to the value of the Co- 
lumbia river ground referred to for mining purposes. I am unable 
to draw even an inference as to the value of this ground by com- 
parison with unidentiâed ground in the vicinity of the Columbia 
r|ver. Presumably, the land and water rights are valuable forpur- 
ivoses other than mining, and, without évidence to show affinnatively 
that the land located is the character of land which the law author- 
izes individuals to enter, the court cannot décide that either party is 
entitledto reçoive a patent. For lack of évidence that the ground 
in dispute, or any part of it, is subject to entry under the laws as 
placer-mining ground, it will be decreed that neither party is en- 
titledto any pajt of the land claimed. 
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CLEVELAND CITY RY. CO. v. CITY OF CLEVELAND. 

CLEVELAND ELECTRIC RY. CO. v. SAME. 

(Circuit Court, N. D. Oliio, E. D, May 16, 1899.) 

Nos. 5,839 and 5,840. 

CONSTITUTIONAL LaW — ImPAIRMBNT OF CONTHACTS — OllDINANCES QRANTING 

Strebt-Railkoad Fkanchises. 

City ordinanccs making grants of franchises to street-railroad companies 
on specifled conditions, wlien accepted by tlie companies, constitute con- 
tracts, whicli cannot be annulled or amended except by consent of both 
parties, and which are protected from impairment by the fourteenth con- 
stitutional amendment. 

Equity JuarsDioTiON — Restraiîjing Enfoecï:ment of Unconstitctionai/ 
Ordinance. 

A fédéral court of equity may grant relief by injunction against a city 
ordinance whieh impairs the contract rights of complainant, or deprives 
him of his property without due process of law. 

Strbet Raii^roads— Right of Mtjnicipality to Fix Rates of Fares. 

The statutes of Ohio confer power upon municipallties to détermine the 
conditions of the grant of a franchise to a street-railroad eompany, In- 
cluding the rates of fare to be charged, but no power to thereafter prescribe 
rates of lare; and where the grant itself fixes the rate of fare a reserved 
right of régulation does not authorize the municipality to thereafter change 
it during the life of the grant. 

CONSTITUTIONAL LaW — ImPAIRMENT OF OBLIGATION OF CONTRACTS — OkDI- 
NANCB ChANGING R.\TES OB' F.^RE ON StREET RaILROADS. 

A city, in granting franchises to two certain street-railroad companies, 
fixed the rates of fare to be charged, reserving the riglit to increase or 
diminish sueh rates, as it might deem justifiable and expédient. After- 
wards, by différent ordinances, it granted additional franchises to each 
Company, expiring with the original franchise, to build extensions, lay addi- 
tional tracks, or to change the motive power. It imposed conditions to 
each of such additional grants, which were accepted by the respective com- 
panies, in the way of requiring street paving and repairing, or the fur- 
nishing of inci'eased car service, to which the companies were not before 
subject. Such ordinances also made changes in the rates of fare by pro- 
viding that but a single fare, at the rate then charged. should be charged 
for passage between any two points on either the original Unes or their 
extensions, and by requiring the companies to sell tickets at a reduced rate. 
As to one of the companies, which, under the ordinance containing the 
réservation, had the right to, and did, charge two fares for passage over 
the entire length of its Une, a subséquent ordinance granting it the right 
to lay a double track, and to maintain it during the life of its original 
franchise, required the carriage of passengers over the entire line for a 
single fare at the rate then charged, and such eompany was subsequently 
granted the right to change its motive power from liorses to electricity. 
which it did, at a large expense. Each of said companies subsequently Con- 
solidated with a number of other companies, as to whom no power to 
change the rates of fare had been reserved by the city, their original Unes, 
to which the réservations in regard to changing rates of fare applied, thus 
becoming parts of two several Consolidated Systems, each containing many 
miles of road, operated together. Thèse consolidations were consented to 
by the city, the consents containing provisos, accepted ))y the Consolidated 
companies, requiring transfers to be given, or through cars run, so that 
a single rate of fare or ticket at the rate then charged should entitle a pas- 
senger to ride over the Unes of any two of the constituent companies. 
whereas they were before entitled to charge separate fares over each line. 
None of such législation of the city subséquent to that granting the two 
original franchises mentioned eoutained any réservation of tlie right to 
make future changes in rates of tare. Held, that such subséquent legisla- 
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tion, and its acceptance by the eompanies, operated as a repeal.of the pro- 
visions of the original grants reservlng the right to charigétlle rates of tare 
on the original Unes of the two companles to whlch tbey applied, or con- 
stltuted new contracts wlth such companles and their sùceessors, which the 
clty could not Impair during th^ UfCiOf their franchises; and that an ordi- 
nance passéd by the clty requirlng the consolldated companles to reduce 
the rates of fare on such original Unes, aslde from belng impractlcable in 
opération, slnce each of such Unes had become a part of a larger System, 
operàtëd together as a ■whole, was ùûctonstitutlonal and vpid as an impair- 
ment of the contracts made by such subséquent ordinances. 

5. Same-^Modiïication op Gkant ,bt Ciiy — Validity undbb Ohio Statdtb. 
Bev. St. Ohio, § 2502, providing that, ftfter a grant or renewal of a grant 
Is mad^ by a municipal corporation, it sbaJl not, during the term of such 
grant or renewal, release the grantee from any obligation or Uability im- 
posed by the terms of such grant or renewal, does iiot prohibit a city mak- 
ing a grant of a franchise to a street-ràilroad company, in which It reserves 
the right to change the rates of fare to be charged, fi;om thereafter modi- 
f yln^ such contract pri' sufflcient consldeiratlon. 

Thèse are suits in equity by the OleyelaiicJ City Eailway Company 
and the Oleveland Electric Rail way> Company, respeetively, against 
the city of Cleveland, to enjoin thê enforcement of an ordinance 
reducing rates of f are on portions . of complaihiants' Unes, on the 
ground of its unconstitutionality. Heard on application for prelimi- 
nary injunction. 

The complalnants havelnstitutéd this sttlt to seek relief through a decree de- 
claring vold certain ordinances passed by the city of Cleveland in October, 1898, 
known as "liO'w'Fflre Ordinatices." By the provisions of thèse two ordinances, 
the clty UndertaKèsto éonipel eacih of the two complalnants to carry passengers 
over certain deslgnated portions of the routes operated by them at a cash fare 
of 4 cents, and tt> sell tickets good foF one passage at the rate of seven tickets 
for 25 cents. ■ Eàch of the complalnants, in its bill of complaint, contends that 
the ordinances so requirlng' a réduction of fare are laws of the state of Ohio, 
and in Impairment of iheir Contract rlghts, and that the rate of fare sought to 
be establlshed is so unreasonably low that, if put info practical opération, it 
would amount to the taklng of the complalnants' propérty Vlthoût due process 
of law. ■Updïi the flling of the bUls, témporary restraining orders were issued. 
réstrainlng the défendant from puttlng thèse ordinances into opération, and 
subsequently the cases were heard by the court upoh an application. In each 
case, for a témporary Injunction; and the cases hâve been fûlly and elaborately 
argued by the respective couhsel, both orally and by brlef . As respects the 
Cleveland Clty Eaîlway Company, the : ordinance, the opération of which it 
is sought to enjoln, requlrés the compa:ny to operate what is known as the 
"KlnSman Street Line" at the rate of taie thereln prescribed; and as to the 
Cleveland Electric Eallway Company the ordinance In question is made appU- 
cable to that whlch Is known as the "Buclld Avenue Llne," and ail extensions 
thereof. Both of the companles, complalnants hereln, are operatlng under 
various ordinances passed In the comiiioE councll of the clty of Cleveland, pre- 
scrlblng the térms and conditions upon whlch the various railroad routes may 
be operated for stated periods of time. Both of the complalnant companles, at 
the date of the passage of the ordinance in question, were operatlng under such 
grants from the clty, none of which had expired. 

A brlef statement of the eorporate hlstory of each of thèse complalnants, 
and of the various ordinances under which they were operating their Unes of 
rallway, Is necessary to understand the précise question Involved in this motion. 
The complalnant the Cleveland City Rallway Company is a corporation duly or- 
ganized under the laws of the state of Ohio, havlng a capital stock of $8,000,000, 
of whlch $7,600,000 hâve been issued, and a bonded Indebtedness, secured by 
mortgage upon a portion of Its railroad line, of $2,026,000, payable In 11 years, 
wlth 5 per cent, interest, payable semlantiually. This company was formed by 
the consolidation of two exlstlng rallway companles In the clty of Cleveland, 
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eaeh of which owned and was operating lines of street rallway under ordl- 
nances passed by the municipallty; and by the terms of such consolidation, and 
by the statutes of Ohlo, became possessed of the rlghts, franchises, and privi- 
lèges theretofore possessed by each of the constituent companies. The Wood- 
land Avenue & West Slde Street-iRailroad Company and the Cleveland City 
Cable-Eailway Company were the constituent companies enterihg into such 
consolidation. The said the Woodland Avenue & West Side Street-Rallroad 
Company, one of the constituent companies forming such complainant, was or- 
ganized in 1885, and was a Consolidated company formed by the consolidation 
of the West Side Street-Baiiroad Company and the Woodland Avenue Railway 
Company; and the said the Woodland Avenue Railway Company, which was 
consohdated, was the successor, by purchase, of the Kinsman Street Railroad 
Company, having become such about the year 1880. By the terms of the con- 
solidation, in 1885, of the said the Woodland Avenue Railway Company and 
the West Side Street-Rallroad Company, said Consolidated company, liuown as 
the Woodland Avenue & West Side Street-Rallroad Company, became vested 
with ail the rights and privilèges of each of said constituent companies. The 
Cleveland City Cable-Railway Company was the successor and owner, by pur- 
chase, of ail of the property and franchises of the St. Clair Street Railroad 
Company and the Superior Street Railroad Company, each of which companies 
was a corporation under the laws of the state of Ohio, owning and operating 
lines of street railway in the city of Cleveland under grants from the clty. By 
virtue of the consolidation of the Woodland Avenue & West Slde Street-Rall- 
road Company and the said the Cleveland City Cable-Eallway Company, in 
1893, the complainant company the Cleveland City Railway Company became 
vested with ail of the rights, privilèges, and franchises of the said constituent 
companies above mentioned. In 1885, when the Woodland Avenue & West 
Side Street-'Railroad Company was organized, the constituent companies before 
such consolidation were independent lines of railway, one operating chiefly upon 
the west side of the Cuyahoga river, and the other upon the east side, running 
to the northeasterly portion of the city. Each was acting under independent 
franchises and contracts with the clty of Cleveland. There was no exchange 
of trafHc by way of transf er, and each company was charging a f are of live 
cents over its line. At the time of this consolidation, the West Side Street 
Railroad Company had the right, by ordinance, to continue the opération of 
its road for 25 years from February, 1883, and to charge a cash fare of flve 
cents for each passenger carried. The Woodland Avenue Railway Company 
was operating its lines of road under several grants from the city; among oth- 
ers, a grant made in 1879, relating to the opération of cars from Water street, 
through Superior and Ontario streets and Woodland avenue, to Madison avenue. 
This grant provided, among other things, that the company should not charge 
more than flve cents cash fare, and in said ordinance was reserved the right 
to the municipal council to thereafter increase or diminish the rate of fare as it 
might deem wise and expédient; this being the ordinance lînown as the 
"Kinsman Street Ordinance," and under which the détendant claims the right 
to put into opération the ordinance reducing the fare, set up in the complain- 
ant's bill. In 1883, anotlier ordinance was passed, granting the Woodland Ave- 
nue Railway Company the right to extend and coustruct its line of railway upon 
Woodland avenue from the crossing of the Cleveland & Pittsburgh Railroad 
Company's traeks to Corwin street; and in this ordinance provision was made 
for the opération of cars over the entire line, including the line referred to in 
the ordinance of 1879; and the company agreed that during the continuance of 
said grant it would charge but one fare of flve cents over its entire line. in- 
cluding said extension. In 1885, upon the consolidation forming the Woodland 
Avenue & West Side Street-Rallroad Company, the city council passed an or- 
dinance entitled "An ordinance to flx the terms and conditions upon which the 
railway traeks of the West Side Street-Rallroad Company and the traeks of the 
Woodland Avenue Railway Company and said companies may be Consolidated," 
and in and by the said ordinance it is provided that: "The said Consolidated 
Company to carry passengers through without change of cars, by the running 
of cars through from the workhouse, on the line of the Woodland Avenue Rail- 
way Company, to the point on the West Side Street-Hailroad where Gordon 
avenue crosses Loraln street, and, when practicable, in th° judgment of the 
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council, to do Ukèwlse on the branches bf the consolidateà Unes, and that for a 
single fare from any point to any point on the Unes or branches of the Consol- 
idated road no greater charge than flve cents shall be collected, and that tick- 
ets at the rate of deven for flfty cents, or twenty-two for one dollar, shall at 
ail tlmes be kept for sale on the cars by the conductors." This ordinance was 
duly accepted by the Woodland Avenue & Wést Slde Street-Eailroad Company, 
and its successor, the complainant, has complled with the terms of said ordi- 
nance, which has not yet expired; and it also appears that the provision so fix- 
ing the rate of fare to be charged at flve cents had référence to and ineluded the 
opération of cars upon that portion of Woodland avenue referred to in the or- 
dinance sought to be enjoined in the bill of complaint. In April, 1887. the 
Woodland Avenue & West Side Street-Eailroad (Company accepted an ordinance 
by the city of Cleveland relatlng to the construction of an additlonal track upon 
Franklin avenue, and in this ordinance it is provided that the grant made shall 
continue and terminate with the grant of the main Une of said company on the 
lOth of February, 1908, and that it Is made upon the express condition that no 
increase of fare shall be charged by said railway company upon any part of its 
main Une, or on said extension, so that but one fare of not to exceed 5 cents 
shall be charged between aay points on said company's main Une or extensions, 
and that said company shall sell tickets at the rate of 11 for 50 cents, or 22 for 
$1. This Ordinance of 1887 is stUl in force. The part of the main Une referred 
to, upon vrhich it was so provided that a fare of not to exceed flve cents should 
be charged, itethe Une of railway formerly known as Kinsman Street, and re- 
ferred to in the ordinance the opération of which is sought to be en.ioined here- 
in. In August, 1887, the city council passed an ordinance. which was duly 
accepted hy the Woodland Avenue <fe West Side Street-Railroad Company, re- 
lating to an extension of its tracks upon AVaverly avenue, and' this ordinance 
provided that no Increase of fâre should be charged by said company ou any 
part of its maïB Une or on said extension, and that but one fare of not to exceed 
5 cents should be charged between any points on said company's Unes or exten- 
sions, and that" said company should sell tickets on its Cars as foUows: 11 
tickets for 50 cents, or 22 tickets for $1. This grant is still in force, and the 
main Une upon which the rate of fare is so prescribed includes the Une of rail- 
way upon Woodland avenue, referred to in the ordinance of October 17, 1898, 
set forth in complainants' blll. In 1892 the council passed an ordinance. duly 
accepted by the Woodland Avenue & West Side Street-Railroad Company. 
relating to an additlonal track upon Kinsman street, which ordinance required 
large expenditnres of money by way of pavlhg and repairs of pavements, and in 
said ordinance it was provided that the grant is made upoii the conditions that 
the company shall charge but one fare between any points on said company's 
main Une and extensions, and sell tickets at thé rate of 11 for 50 cents, or 22 
for $1; ail rights under the grant to terminate on the lOth of February, 1908. 
The main Une referred to in this ordinance includes the Woodland Avenue Ijine, 
in respect to which the council, by the ordinance of October 17, 1S98, seeks to 
prescribe a lower rate of fare. 

It appears from an inspection of the varions ordinances that In each instance 
where néw rights were granted to the company the city received as well new 
and valuable considérations by way of increased obligations in respect to 
paving, or the opération of through cars for the accommodation of the pubUc, 
or the selling of tickets upon the cars. Prior to May 13, 1893» the Cleveland 
City Cable-Rnllway Company owned and operated Unes of street railway upon 
Superior street by cable power, and Unes upon St. Clair street by horse power; 
and the ordinance under which it was so operating authorlzed it. for a period 
of years, which has not yet expired, to operate its Unes, and upon each of them 
to charge a cash fare of not to exceed flve cents. In May, 1893. at the time 
of the consolidation f orming the Cleveland City Railway Company, the two com- 
panies entering into such consolidation addressed a communication to the city 
council notifying it of their agreement in that respect, and that on .luue 1, 
1893, it was proposed to operate the Unes as an entire System, to issue propsr 
transfers, so that a passenger on any Une of the Woodland Avenue & West Side 
Street-Railroad Company could be trahsferred to and hâve a continuons passage 
upon any Une 6f the Cleveland City Cable-Railway Company, and vice versa; 
that only one fare should be charged; and that it was proposed to also estab- 
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lish a cross-town line, and charge but one fare for a continuous ride upon anj: 
additional lines within tbe city of Cleveland. Upon the recelpt of suth com-. 
munication, the common council, on May 10, 1893, passed a resolution approving 
the proposed consolidation upon the terms and conditions stated in such com- 
munication; and It appears that since the Ist of June, 1893, the Cleveland City 
Railway Company, the complainant herein, has operated said various lines of 
Street railway, charging a cash fare of five cents for each passenger, and selling 
tickets good for passage as required by said several ordlnances, and with the 
System of transfers eontemplated in said council resolution, and in ail respects 
complied with the conditions of the various ordinances under which it is 
operating its railway System. Such being the relations established by ordi- 
nanee betweeu the city of Cleveland and tlie complainant, on the 17th of Octo- 
ber, 1898, the city council passed an ordinance entitled "An ordiuance to pro- 
vide for a diminution of fare under an ordinance granting a renewal of fran- 
chises to the Kinsman Street Company, and to reconstrnct, maintain, aud 
operate its street rallroad in and through certain streets of the city of Cleve- 
land." ïhis ordiuance, after reciting the réservation contained in said ordinance 
of 1879, providing, "The council, however, reserves to itself the right to here- 
after increase or diminish the rate of fare as it may deem justifiable and expé- 
dient," further récites that "the council now deems a diminution of fare justi- 
flable," and by section 1 of the ordinance provides "that the rate of fare for a 
single continuous passage over the lines and ail extensions thereof operated 
nnder the aforesaid grant to the Kinsman Street Railway Company be, and the 
same is hereby, flxed at four cents, cash fare, over the whole or any part there- 
of"; and by section 2 the ordinance requires the company operating said liue 
to keep on sale in its cars, wlien lu opération, tickets good for a single con- 
tinuous passage at the rate of 7 tickets for 25 cents. 

The contention of the Cleveland (^ity Railway Company, and upon which it 
asks an Injunction, Is that the said ordinance of October 17. 1898. which so 
requires it to carry upon a portion of its line at a cash fare of 4 ('ents. aud to 
sell tickets at the rate of 7 for 25 cents, is, in violation and contravention of the 
contract obligation existing between the said company and the city of Cleve- 
land, and impairs its contract rights in tliis: that whereas, it is entitled. by 
virtue of the several ordinances hereinbefore set forth, to charge upon ail of 
its said lines a cash fare of 5 cents, the provision of said ordinance requires it. 
to accept a cash tare of 4 cents; and whereas, it is entitled, a» respects ticket 
fare, to sell tickets at the rate of 11 for 50 cents or 22 for .fl. tliis ordinance 
requires it to sell tickets at the rate of 7 for 25 cents; and this, the complain- 
ant claims, would be an impairment, by law of tbe state of Ohio, of its con- 
tract rights growing out of said ordinance and its acceptance thereof. It is 
also contended that the practical elï'ect of the ordinance would be to reduce the 
rate of fare to 4 cents for a cash fare, aud 3*/j cents for a ticket fare; that 
expérience in the opération of street railways has shown that where there is 
such a différence in amount between ticlîets and cash f.tre, as a matter of con- 
veuience and economy at least 70 per cent, of passengers use tickets, so tluit. if 
said ordinance be put into opération, the complainant contends it would lie 
obliged to carry about 70 per cent., of its passengers at the rate of 3*/- cents. 
and that about 30 per cent, would pay the cash fare of 4 cents, wliereby it 
claims that its gross receipts would be reduced more than one-tifth. wliile its 
operating expenses would remain tbe same, and that the practical opération of 
the ordinance would be to diminish its net receipts more than 50 per cenf.; 
and in its bill the comphi nant gives a comparative statement of gross and net 
receipts for the year 18'.J7, showing the number of passengers carried, the rate 
per passenger received under existing ordinances, and wliat its receipts would 
hâve been had the ordinance of October 17, 1898. been put in forc-e upon its 
entire line; and from tliis statement it appears that its gross receipts would 
hâve been reduced $221,505.38, or something more than 20 lier cent., and tliat 
the average rate of fare per passenger carried would ha,ve been 3.87 cents, aud 
that. in order to bave made the gross receipts equal to those under existing 
ordinances, It would hâve been obliged to carry, in 1897, 5.73(i.590 more pas- 
sengers than it did in fact carry. It is further contended and set forth in the 
bill that, had the ordinance In question been in opération in 1897 over the entire 
line, the company would hâve suffered a loss in Income of |221,503.3S, — mor.- 
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than 52.5 p^x cent, of its net income; and for the same period of tlme, and 
assuming'thkï'70"t>ér ceùt. of'jpaSsèàgers carWed would haVé' ùsed ttcliets; the 
loss to thé'côtiipjiliy%ould hàVe Ije^ii' ?259,§71.59,— more thah' 61 pe* cent: of Ils 
net incoùie. iJ^rid the Coniplainàiit conténds that the loSSeS AVhich it allèges 
wQUld resùlt'îii^ei'teâphed in the statériients glveh withbùt including auything 
for Interest éharfees, depreciatloh; faothing foF divldends or ihterest on capital 
stock, aad'nothing'by way of sinkittg fund, which it Is àllèged shotild be allowed 
by reàson of the "shbrtness of thé ïràiiehiseS of the 'ediiipatiy; and the complain- 
ant côntenids'that siaid ïeductlon ôf fare would deprive It of the reasonaWe 
profité whleh ït js entitled to dérive frohi its property, and' cohstltutes a^ taklng 
of its propetty :wfrthout due proeeës of law, in contravention of the constitution 
of the llnitefl Stfttes. ' 

The conïplaiijàlÀt' the Cleveland Electric Kàllway Company is a corporation 
duly organized uhdér the laws of the state df Ohio, havlng a capital stock of 
$12,000,000, subtetantially ail of which Is issued, and a bonded indebtedness, 
secured by mortgàge upon its prdperty, aggrëgatiiig about $3,750,000, and a 
floating ihdebtedness of about $250,000. This Company 'was formed by the con- 
solidation df fdù'r existing railwàif companies in thé city of Cleveland, eacli 
of vrhieh owiled and was opera;tlng Unes of stréèt railWay under oi'dinances 
passed by the innïiièipality; and, by the ternis of sueh Cdnsolidatlon, and by tlie 
statutes of Obid; bécame possessed of the rights, franchises, and privilèges 
theretofore posséésëd by each of thé constituent companles. The constituent 
coflipanles enterlng into such consolidation were the Eàst Cleveland Railroad 
Company, the Broèïflway & Newbnrgh Street Railroad Company, the Brooklyn 
Street Railroad Company, and thte Sbtith Side Sti-cet-Ralltoad Company. Tlw 
saia the East Cleveland Rallroaîli Company was a corporation which had been 
in existence, ànd'dperated lines of Street railway in the City of Cleveland, siiiee 
about the year 1859, and at the tirnp of said (îonsolidatidn o\vned and was oper- 
atliig several lines of street railwây in said city, nameïy, Its Euclid Avenue 
Llne, extending frdm the business portion of the city, on Bank street, througli 
Superior street, Ëticlid avenue, Erie street, Prospect stteét, Casfe avenue, aurt 
Euclid avenue tb the city limitSi Its Gfftden Street Line, its Cedar Avenue Ijine. 
ànd its Wade Pïirk Avenue Initie. That the aggregàte mileage of the Unes 
operated by said eompany was àbout 40 miles, and each of said lines had been 
eonstructed, ànd wàs in opération, ùnder grants from thé' city of Cleveland, and 
upon the faith of which the said coriipany had sd conStructçd its hues of rail- 
way, and in dhd by which said' gràhts the city and said coinpany, as authori/ed 
by the statutes of Ohio, had agreed as to the terins and conditions and the 
period of tinié. for the dpération by said cdmpany of its said lines of street rail- 
way. That prldr to September' 15, 1879, the East Cleveland Railroad Com- 
pany was operating its main Une bf railway froni the intersection of Superior 
and Water strééts to the easterly llmits of the city on Euclid avenue, under 
varions separate grants, some from the city coUncil, sortie granted by the county 
commissioners before the terrifbry afCected thereby became a part of the city 
of Cleveland, àûd still other grants from the authorltieS ' Of the former village 
of East Clevelàiid; and the contract rights of the company for the opération 
of its road easterly of Willfeon avenue contaitïed few restrictions, and none re- 
specting the ratés of fare to be charged, and éxtended for a period of nearly 
20 years; and at that time, east df Willsoii avenue, upon Etlclid avenue, there 
was but a single ttack, and ùnder contracts and agreements then in force be- 
tween the Company and the public àuthoritles it had the right to charge passen- 
gers âne fare frdtii Water street to Willson avenue, another fare from Willson 
avenue to Paitthdunt street, and stlU another fare from Fairmount street to 
the city limlts; ànd it was, in tact, at that time charging passengers two farea 
between Water àiid Superior streëts ànd thé city liriiits. That. In this situation, 
the saïd the' East Cleveland Itailroad Company and the city entered into a 
new contract, providing for the renewal of the grant to the said the East Cleve- 
land Railroad . Company fo'r the Construction, maintenance, and opération of a 
double- track street railway dver a portion of the line then operated by said 
company from Shperior and Water stteets, through Superior street, around the 
Public Squ.-jre to Euclid avenue; through said avenue to Erie street; tbence to 
Prospect street; thence to Case avenue; thence to Euclid avenue, and along 
said Eucliii aveiiue to Willson avenue; and said ordinance imposed new con- 
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ditions as respects paving to be done by said coœpany, reinoval of snow and 
ice, from the tracks, and other similar provisions; and in and by section 6 of 
said ordinance it was provided that said compauy sliould not charge more than 
five cents eacli way for a passeuger over the whole or apy part of the line 
therein renewed. That said company might charge a reasonable compensa- 
tion for carrying packages, and that the coùncil réservëd to itself the right to 
thereafter increase or diminish the rate of fare, as it might deem Jnstitiable or 
expédient; and under and by the terms of said ordinance, which was to remain 
in force for the period of 25 years from the 2Cith day of September, 1879, the 
said company reconstructed its tracks betweén Superior and Water streets and 
Willson avenue, as aforesaid, and thereafter, up to April, 1883, chargea, as it 
was permitted to do by said ordinance, one fare of flve cents between Superior 
and Water streets and Willson avenue, and an additional fare of five cents from 
Willson avenue eastwardly to the end of its line. ïhat about April 4, 1883, 
said company entered into a new contract with said city, by ordinance duly 
passed and accepted by the company, by vi'hich, upon certain terms and condi- 
tions, it was granted the right to extend and to build an additional track, and 
operate a double-track line upon Euclid avenue from Willson avenue to Fair- 
wount Street; and in said ordinance and grant said company agreed that it 
would charge but one fare of not more than five cents between the westerly 
terminus, of the company's road upon Superior street and the easterly terminus 
of its line, and that the rights granted sliould expire on the 20th day of Sep- 
tember, 1804; and in and by said contract it was provided that the council 
reserved to itself the right to thereafter increase or diminish the rate of fare 
between the westerly end of said company's line on Superior street and the city 
limits, as it might deem justifiable and expédient. That upon the making of 
the last-mentioned contract the relations between the city and the East Cleve- 
land Eailfoad Company were so far chànged that the company had agréed to 
carry passengers over its Unes as far easterly as the city limits for flve cents 
for each passenger, but it had not agreed, and was under no obligation, to 
run ail its cars througU, and wâs, in fact, operating only a portion of its cars 
as through care, and was under no obligation to and was not transferring pas- 
sengers who desired to go east of Willson avenus who had taken passage upon 
a car which did not go beyond that point. That siich arrangement and opér- 
ation were , unsatisf actory, both to the city and to the company, and in March, 
1886, a new contract was entered into between the city and the railroad com- 
pany by ordinance duly passed, and accepted by the railroad company, whereby 
it became obligated to construct and operate a double-track railroad in Kuclid 
avenue between the easterly line of Fairmôunt street and the easterly limits 
of the city, such territory having theretofôre been occupied by a single track; 
thereby making its entire Euclid Avenue Line a double-track street railroad. 
And in said ordinance it also agreed to pave between the rails of each track, 
together with the spaces between the rails, and to keep pertain portions of the 
pavement in good repair; each and ail of which obligations were in addition 
to those existing under former çontracts between the railroad company and the 
city. And the complaiuant elaims that in and by said ordinance an entirely 
new contract and agreement, superseding ail çontracts prier thoreto, was made 
with the city by the said railroad company with respect to the rates of fare 
which it should charge over its said line so to be made into a double-track 
through line from Superior and Water streets to the easterly limits of the city 
upon Euclid avenue, the agreement between the city and the railroad company 
with respect to tlie fare thereafter to be chargea being as follows: That saJd 
company sliould operate the whole of said track as a through line, with 
through cars, and sliould charge and coUect but one fare of not more than flve 
cents for each passenger one way in either direction, between the easterly lim- 
its of the city on Euclid avenue and the westerly terminus of said company's 
tracks at the intersection of Superior and Water streets; and that the company 
should run through cars over said line between the points last named in either 
direction, as the public convenience, in the opinion of the common council, by 
resolution expressed, should require; and that the contract so made should be 
in force until the 20th day of September, 1904, — which contract, having been 
so duly expressed by ordinance, and accepted by said the East Cleveland Rail- 
road Company, the complainant the Cleveland Electric Railway Company elaims 



392 94 FEDERAL REPORTER. 

be,ç£ime îl, valid contract between the said the East Clereland Railroad Com- 
pa,ri3f ana the çlty of Oleveland, by which said tompany agreed, in considération 
ot the grarits therein made to It, to liiàke the nëcessary expendltures con- 
templated ia said ordinanoe with respect to the reconstruction of its traclcs, 
and assumed aûd agreed to perf crin aidditipnal obligations in respect to paviug, 
and agreed thàt it would operate sàid toad in accordance with the ternis of said 
ordinance until the 20th day of Sépterùber, 1904; and that dtiring siich tniio 
it would carry passengers at the rate 6t f are so flxed in said ordinance, to wit. 
five cents for each pàssenger one way, in èither direction, over said entire Une; 
and in, pursuance of said contract, and in rellance thereon, the said company 
proceeded to In ail respects comply with the conditions of said ordinance, and 
began the opération of a through line of Cars in accordaûCe with the terms 
thereof, and said company, and said çotQplainant, Its successor, hâve ever since 
said ;tinie f ully complied with the terms ,and conditions of said iast-mentioned 
oi'dipancé, and are now cpmplying therewith, p,lthougii said company 'thereaf ter 
Yçlûntarlly began the sale of tickets goôd for passage at a less rate than it wa? 
autliorized to charge in said ordinance, to wit, at the rate of 11 tickets for .">(• 
cent^. That prior to July,1888, the Une of railway of the said the East Gleveland 
Kallroad Company had been operated by horse power. That at that date such 
progréss had been made in perfecting the System of propelling cars by electric 
motors that the company was willing to incur the nëcessary expense of equip- 
ping certain of its lines with electricity, and thereupon the said company and 
said City entered into a stlU further contract, by ordinance dvily passed and 
accepted, providing for the equipment and opération of said company's Buclid 
Avenue ahd Cedar Avenue Lines by electricity, and in said ordinance and con- 
tract it was provided that the privilège of constructing the electric System and 
the opération of said lines thereby was granted tb said company in considéra- 
tion of the improved facilities contempla;ted, and the large expense nëcessary 
to secure the same, and that the right tb operate said line after the expendl- 
turé of said large sum of money so nëcessary for its equipinént should be and 
remain in force for the period of 25 years from and after the passage of said 
ordinance both upon the main line and what is known as the Cedar Avenue 
Line of sàid company, and provided that nothing in the ordinance should be 
construed to authorize any increase, of présent fare for transportation over 
anj* part^of said company's Unes. And your orator shows and allèges tliat at 
the time of the passage of said ordinance and its acceptance by said company 
the rate of fare therein referred to which was not to be inçreased was, as here- 
Inbefore set forth, five cents for each and every pàssenger carried in eitlier 
direction over said lines, and it was in terms provided in said ordinance that 
its acceptance should be deemed an agreement with the said company by which 
it agreed to perform ail and singular the matters and things therein agreed by 
it to be performed. The eouncil werë' also given permission in and by said 
contract to require the company thereàfter to equip the entire length of its 
main line and Cedar Avenue Line with electricity; and thereàfter, in reliance 
upon its said contract, and the performance thereof by the city, said company 
proceeded, at the expense of many hundreds of thousands of dollars, to equip 
its said Unes with electricity in pursuance of the terms of said ordinance. That 
thereàfter ,the said the East Cleveland Eailroad Company entered into another 
contract with tiie city of Cleveland, by ordinance passed and accepted, by which 
it was given authority to construct and operate the line known as the "Wade 
Park Avenue, Line," the company agreeing, in considération thereof, to do cer- 
tain additiohàl paving, and to submit to varions other requiréments as in said 
prdinance expressed, and With respect to.the rate of fare to be chargea by said 
company, said ordinance and contract provided that no inerease of fare should 
be chargea by said company on any part of its main line or said extension, anrl 
that one fare, hot to exceéd five Cents, or one of said company's tickets, should 
entitle a pàssenger to transportation -over the main line and extension from the 
Intersection of Lake and Watér sti-eets'^o the easterly limits of the city. That. 
in ccfmplianee with the ternjs of said ordinance and confract, said East Cleve- 
land Company constructed^and placed in opération the said Wade Park Avenue 
Line at great expense, aiid since said time said line has been operated at the 
rates of fare therein fixed, , and in aU respects the Conditions of said ordinance 
coBiplied with. That prior to May, 1893,. the said the Eàst Cleveland Railroad 
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Company, the Broadway & Newburgh Street Railroad Company, the Brooklyn 
Street Railroad Company and the South Slde Street-Railroad Company were 
engaged in the opération of their respective Unes of road in varions and ditïerent 
parts of the eity, and, as authorized in varions , contraft grants under which 
they had constructed their said Unes of raihvay and -were operating the same, 
each and ail of said constituent companies were charging a cash fare of live 
cents, and that their right so to do was fixed by the ternis of their respective 
contracts and agreements with the city; and eomplainant allèges that there 
was not, at any time, as respects any one of said constituent companies, iiower 
in the common council of the city to in any manner compel said companies, or 
any one of them, during the existence of their respective grants. to rednce the 
cash fare to be charged by the snid companies. or eithei' one of tliem. below a 
cash fare of five cents. That each of said constituent companies operated itS' 
line as an indepeudent line. ïliat no System of transfers (except bcTween the 
South Side and Brooklyn lines) from the line of one of said ronds to the Unes 
of others was in force, so that a passenger. havlng occasion to use more tlian 
one of said lines, was obliged to pay two fares of five cents each; and Ihat 
each and ail of the grants under which said companies were so operating under 
the rights aforesaid prier to the 29th day of May. 18!)::!. are still in force and 
effect. That about April 11, 1893, the said constituent companies euttred into 
an agreement of consolidation, in conformity with the statutes of Ohio. and 
formed and organized the eomplainant the Cleveland Electric Kailway Com- 
pany as a Consolidated company, by virtue of which consolidation the eomplain- 
ant the Cleveland Klectric Raiiway Company at once became possessed of and 
vested with ail and singular the property, rights. franchises, and privilèges 
of each and ail of said constituent companies; and snch consolidation being 
effected, and complainants intending to operate said lines as one entire System, 
and to give to the public in the city the privilège of riding over said System by 
a continuons passage for one fare. the comvjlainant applied to the coimuon 
council of the city of Cleveland ■ for its consent and approval of the ternis of 
said consolidation so far as they related to the maintenance and opération of 
said varions Unes and rates of tare which should be charged by said eomplain- 
ant, and upon May 29, 1893, said city council duly adopted a résolution consent- 
ing to said consolidation, and providing, aniong other things, as follows: "That 
only one fare shall be charged for a continuous ride on or over any line of raii- 
way formerly owned by any of said constituent companies and any line of any 
other of said constituent companies within the limlts of the city of Cleveland: 
and passengers on any snch lines paying one fare shall be entitled, withont 
additlonal or extra charge, to be transferred to any other of said lines. and liav 
ing one continuous ride thereon for said single fare." Said resolution further 
provided that the Cleveland Electric Raiiway Company should file with the city 
clerk a written acceptance of the terms of said resolution within 10 days froni 
the time of its adoption, which written acceptance was duly filed. as required 
by the terms of said resolution, on the date of its passage, May 29. 1893: and 
the eomplainant lias, ever since the adoption of said resolution, coiitin- 
ued to operate said varions lines of raiiway. and to charge only the same cash 
fare of 11 ve cents for each passengei', in' strict compliance with each of the dif- 
férent contracts which each of said constituent companies had with the city. 
and which are still in full force. And the eomplainant the Cleveland Electric 
Raiiway Company adopted and put in force the System of transfers contem- 
plated in said council resolutions, and lias, although not required so to do by 
the grants and contracts of the East Cleveland Itailroad Company, kept on sale. 
and accepted for passage, tickets sold at the rate of 11 for .">() cents or 22 for 
$1. That no one of the grants or contracts aforesaid under which said con- 
stituent companies which formed the eomplainant were anthorized to operate 
their varions lines of street raiiway and to charge a cash fare of five cents for 
each passenger carried thereon, has expired. but ail of said grants are in full 
force and effect. That, in Deceniber, 1893, the eomplainant duly accepted an 
ordinance of the city authorlzing it to extend its double-track raihvay on l'ros- 
pect street from Erle street to Ontario street, in which ordinance it was pro- 
vided that the eomplainant, with respect to ail Hues of raiiway which it was 
operating, should coniply with the terms and conditions of said resolution of 
the city council passed May 29, 1893, approving said terms of consolidation, 
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and that It shouM, upon eaeh of said Unes, comijly with tlie conditions of said 
last-mentloned ordinanee; that saîd- grant so madé has net yet expired, and that 
no qae of the grants under which complainant is oijerating its iines of street 
railway expire before theyear 1910. 

Sueh belpg the relations established by ordinanee between the city of Cleve- 
land and the complainant the Oleveland Electric Eailway Company, on the 17th 
day of Ootober^i 1898, the oity covmcil passed an ordinanee entitled "An ordi- 
nanee to provide for diminution of the rate of fare under section 6 of an ordi- 
nanee passed September 15, 187{), entitled, 'An ordinanee granting à renewal of 
franchise to the East Oleveland Railroad Company to reeonstriict; maintain, 
and operate its street railroad in and through certain streets of the city of 
Oleveland.' " Xhis ordinanee, after reciting the réservation eontained lu said 
ordinanee of 1879, providing, "The council, however, reserves to Itself the 
right to hereafter increase or diminlsh the rate of fare as it may deem justifiable 
and expédient," further récites that the "council does now deem it justifiable 
and expédient to diminlsh the rate of fare," aHd by section 1 of the ordinanee 
provides: "That the rate of, fare for a single eontinuous passage over the 
Unes and aJl extensions thereof operated under the aforesaid grant to the said 
East Clevelaiid' Railroad Company be, and is hereby, flxed at four cents cash 
fare over the whole or any p^rt thereof;" and by section 2 the ordinanee re- 
quîtes the : Company operatlng ■ sueh Une to keep on sale on its cars, when in 
opération, tickets good for a single continuons passage at the rate of 7 tickets 
for 25 cents, 

The complainant the Oleveland Electric Eailway Company makes substan- 
tlally the saroe contention wlth; respect to said ordinanee last mentioned being 
in contravention of ita eontract obligations vs^ith the city of Oleveland vrith re- 
spect to cash, fares and tlcketfaresas provlded thereln, and Imjpairment of eon- 
tract rights, and also with respect to the ipracticfil effeet of the ordinanee If 
put in opération, as tp dlmlnishing, reçeipts, efc,, as claimed by the complainant 
the Oleveland Oity Eailway Company, herelnbef ore referred to, except as to the 
comparative statement of gross receipts given in the bill of the Oleveland 
Electric Railwa,y Company fçir the ,years 1896 and 1897, from which it appears 
that Its gross Jfeceipts would haveibeen red,uçed, in 1897, ,$334,890.67, or some- 
thlng more than i20rper cent, and that the average rate of fare pér passenger 
would hâve been 3.80 cents, afld that, in .order ,to hâve mp-de the gross receipts 
equal to those under existing, ordinances, it would hâve been objlged to carry. 
in 1897, 3,812,912 more passengei;^ tlian it dl4 ,in façt ^arry. It further con- 
tends and sets iforth in its bill that,,had the ordinanee in question been in 
opération in 1897 over the çntii;e Une, the cômpany would hâve sufEered a loss 
of Income ofi,$380,3!46,18,^nio.re tbafi 64 per,pent. of Its net income,— afld the 
complainant coijjtends tliatthe losses which it allèges wQuld. resuit are reàclied 
in the statements, glyen without iriçiuding anything; for interest charges, dépré- 
ciation, nothlngifor divldends or interest 011 the capital stock, ànd npthlng by 
way of slnklQg fiupd, which It ajleges shpuld i?;ç allowed by reason of ithe short- 
neas of the franebises of the cpmpainy; and the complainant con,tenda fh'at said 
raductioUiOf fare nvould depriveiitiof the reasonable profljts wh^ch it is entitled 
to dérive from its property, and constitute a takJng of its propearty without due 
proeess of law, In 'Contravention of the cons^tutlon of the United States. 

Squire,, Bander s & Denipsèy, for complainaiits. 

Miner (x. Norton and Ford, Boyd ^ Crowl, for respondents. 

RIOKS, District Judge (after stating the facts). The constitution of 
Ohio has enit>Owered thé législature to confer upon the eity of Oleve- 
land the authiority to Opéràte Iines oi ràilway throû^h itS streets. 
Acting under this delegatied power,; as éxpressed in the Eevised Stat- 
utes (section 2501 et seq., and section 3437 et seq.), the city coun- 
cil, from tinie' to timç, ha» inade grants to the street railroads, con- 
ferring privilèges upônthem, and at thè same tinie prescribing the 
tenus and conditions under which sueh Iines should be located and 
operated. Among the powers so vested in the city was the right 
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to prescribe the rate of fare to be collected during tbe life of each 
graiit. Tbe city, acting under tbis général autbority so conferred, 
passed ordinanGes at différent times pertaining to tbe street rail- 
ways, wbich make a priated volume, and are in évidence before tbe 
court. Tbese ordinances, granting sometimes original and some- 
times additional autbority, were accepted by tbe street-raiiway 
companies; and tbese acceptances, on tbe one side, and grants made 
witb conditions, on tbe otber, became a contract between tbe par- 
ties, wbicb could not be annulled or amended, witbout tbe consent 
of both parties. Railroad Co. v. Smith, 29 Ohio St. 202; Cincinnati 
& S. Ry. Co. V. Village of Carthage, 36 Obio St. 634; City of Colum- 
bus V. Columbus St. R. Co., 45 Ohio St. 104, 12 N. E. 651; City R. 
Co. V. Citizens' St. R. Co., 166 U. S. 557, 17 Sup. Ct. 653; Chicago v. 
Sbeldon, 9 Wall. 50; Waterworks Co. v. Rivers, 115 U. S. 674, 6 Sup. 
Ct. 273. Thèse ordiuances, so molded into contracts under the 
législative power hereinbefore referred to, are, in eflect, laws of the 
state of Ohio, and therefore are within tbe inhibition of tbe four- 
teentb ameudment to the constitution of the United States, wbich 
is directed quite as pointedly to the législative power of the state 
or mnnicipality as to the executive or judicial; so that the obliga- 
tions of contracts made by. législation are protected by the fédéral 
constitution, wbich prohibits a state from passing any law impair- 
ing the obligations of contracts, or the taking of property witbout 
due process of law. City R: Co. v. Citizens' St. R. Co., 166 U. S. 
562, 17 Sup. Ct. 653. Tbis court bas jurisdiction to afford the relief 
prayed for in thèse bills, and bas autbority to déclare invalid tbe 
ordinances now sougbt to be enforced, if, as contended by the com- 
l>lainants, tbe ordinances involved do impair existing contract 
rights, or, in practical opération, deprive the complainants, re- 
spective! v, of property, witbout due process of law. In (3ity R. 
C-o. V.. Citizens' St. R. Co., 166 U. S. 562, 17 Sup. Ct. 655, the court 
say : 

"AU that is neeessary to establish the jurisdiction of the court is to show 
that the eomplainant had, or daimad in good faith to laave, a contract' with 
the city, which the latter had attempted to impair." "Conceding tliat the lég- 
islature of the state alone had the right to make such a giant, it may, as was 
obsei-ved in Wright v. Nagle, 101 U. S. 792-7SM, exercise autliority by direct 
législation, or by agency duly established, having power for that purpose. The 
grant, wheu made, binds the publie, and is, directly or indirectly, the act of the 
state. The easement is a législative grant, whether made directly by the lég- 
islature itself or by any one of its properly eonstituted instrumentalities." 

See, also, Saginaw Gaslight Co. v. City of Saginaw, 28 Ped. 529; 
Weston V. City Council of Charleston, 2 Pet. 461; Waterworks 
Co. V. Rivers, 115 U. S. 674, 6 Sup. Ct. 273. 

That a bill in equity seeking a judicial decree declaring an ordi- 
nance which impairs tbe contract rights of tbe eomplainant, or 
takes from him or it property witbout due process of law, is a 
proper remedy, bas been specifically determined bv the suprême 
court. Chicago, M. & St. P. Ry. Co. v. Minnesota, 13"4 U. S. 460, 10 
Sup. et. 462, 702; Smytb v. Ames, 169 U. S. 466, 18 Sup. Ct. 418. 
As the varions ordinances in force when the council passed the so- 
called "Low Fare Ordinances," in October, 1898, prescribed the rate 
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of fare which the companies might charge during the life of eacli 
gfânt, thé city possessed ûo pOwer to modify sucli grant as re- 
spects thé rate of fare, uûless such power of moidifleation was re- 
served in the ordinance makîilg the grant. The statutes of Ohio 
confer power upon municipalities to détermine the conditions of 
the grant at the time it is made, including flxing the rates of fare 
to be charged, but no power to thereafter prèscribe rates of fare. 
Wheré' the grant itself fixes the rate of fare, à reserved right of 
régulation does not authorize a municipality, after the rate of fare 
has beén so flxed, to modify or change it during the life of the grant. 
Old Colony Trust Co. v. City of Atlanta, 83 Fed. 39. 

It is held by the supérior court of Cincinnati in Smith v. Cin- 
cinnati : 

"A gênerai ordinance proyiding for the construction and opération of a street 
rallway within the city limits, which provided tliat on the acceptance by the 
existlng Companies of the tenus of the ordinance it shall thereupou be operative 
and binding as a contract between the city and the company so accepting tlie 
same, and that the street railroad shall be guided, governed, and, regulated by 
the following conditions, and such lawful and reasonable restrictions as the 
couneil may thereafter pass, does not reserve to the council the rlght to abridge 
or destroyiany of the contract rights of the company, but only to mal^e and 
enforpe proper and reasonable régulations as to the opération or construction 
Qf the routes." 

It is apparent that whether the ordinances of October 17, 18i)8, 
are yalid and enforceable against the respective complainants dé- 
pends, in the flrst instance, u]»on the solution of the question wheth- 
er the réservations in the ordinances of 1879 authorized the action 
taken by the council in passing thèse "Low Fare Ordinances"' in 
October,; 1898. If, subséquent to the passage of thèse ordinances 
of 1879, no other grants had been made prescribing rates of fare 
upon: the lines referrcd to in the ordinances of 1879, the only ques- 
tion presented would be whether the reserved right is now being 
exercised in a reasonable manner. It appears, however, that nu- 
merous other ordinances hâve been passed, and accepted by each 
of the complainant companies, relating to the same subject-matter, 
yiz. the rate of fare to be charged upon the same lines of railway re- 
ferred to in the ordinance of 1879. It therefore becomes necessary 
to inquire how far, if at ail, the contract rights of the parties 
hâve been changed by thèse subséquent ordinances. The gênerai 
principles to be folio wed in such an examination are well settled. 
In U. S. V. Tynen, 11 Wall. 92; the rule is stated as follows: 

"When there are two acts on the same subject, the rule is to give effect to 
both, if possible, but, if the two are répugnant In any of thelr provisions, t'ie 
latter act, without any repealing clause, opérâtes, to the extent of the repug- 
nancy, as a repeal of the flrst; and, even wjiere two acts are not, in express 
ternis, répugnant, yet if the latter act covérs the whole subject of the flrst, 
and embraees new provisions, plainly showlng that it was intended as a sub- 
stitute for the flrst act, it will operate as a repeal of that act." 

' See, also District of Columbia v. Hutton, 143 U. S. 18, 12 Sup. Ct. 
369; U. S. V. Claiiin, 97 U. S. 546. 

■ And again, where parties, having entered into a written contract, 
thereafter make a second contract relating to the Same subject, 
to the extent that the provisions of the second contract are tncon- 
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sistent with those of the first the last contract, and not the ârst, 
measures the obligations of the parties. In 5 Lawson, Eights, Rem. 
& Prac. §§ 2569, 2570, the rule is stated as follows: 

"One written contract, complète in itself, will be concluslvely presumed to 
supersede another one made prior thereto in relation to the same subject matter. 
The rescission may be implied in some cases. Thus, if an agreement be made 
between the same parties containing the same matter, in which the terms of 
the latter are Inconsistent with those of the former, so that they cannot sub- 
sist together, the latter will be construed to discharge the former." 

See, also, Chrisman t. Hodges, 75 Mo. 413; Hargrave v. Conroy, 
19 N. J. Eq. 281; McDonough v. Kane, 75 Ind. 181; Howard v. 
Eailroad Co., 1 Gill, 311. 

With thèse principles in mind, we proceed to inquire, as respects 
the Cleveland City Eaiiway Company, whether the common council 
of Cleveland, in October, 1898, was authorized, under then existing 
contracts between it and the said company, to take action under the 
réservation in the ordinance to the Kinsman Street Eailroad Com- 
pany of 1879, and reduce fares, as was attempted to be done by the 
ordinance of which complaint is made in the bill. The ordinance by 
virtue of which this reserved right to reduce fares is claimed was 
passed August 25, 1879, and entitled "An ordinance granting a 
renewal of franchise to the Kinsman Street Eailroad Company to 
reconstruct, maintain and operate its street railroad in and through 
certain streets of the city of Cleveland," and it authorized the Kins- 
man Street Eailroad Company to construct, maintain, and operate 
a double-track street railroad from Water street to Madison avenue 
upon Kinsman street (now Woodland avenue), and by section 7 
of this ordinance it was provided as follows: 

"Said company sliall not charge more than ftve cents fare each way for one 
passenger over the whole or any part of its line, but said company may charge 
a reasonable compensation for carrying paclvages; the council, however, re- 
serves to itself the right to hereafter incroase or diminish the rate of fare, as 
it may deem justifiable and expédient." 

This ordinance, then, was a grant to the Kinsman Street Railroad 
Company, and related to the opération by such company and its suc- 
cessors from Water street to Madison avenue on Kinsman street, the 
name of the latter street having been subsequently changed to Wood- 
land avenue. It appears in évidence that the successor of the Kins- 
man Street Eailroad Company was the Woodland Avenue Eailway 
Company, and that from about 1880 to 1885 the Woodland Avenue 
Eailway Company owned and operated this so-called "Kinsman Street 
Line." After the Woodland Avenue Eailway Company acquired such 
line, to wit, in 1883, an ordinance was passed by the eoiincil, and duly 
accepted by the company, by which the company was authorized to 
extend its tracks upon Woodland avenue upon certain terms and con- 
ditions expreesed in the ordinance; and in said ordinance it was pro- 
vided that its existing railway and this extension should thereafter 
be operated as an entire line, and that but one fare of flve cents over 
its entire line, including said extension, should be charged. This 
ordinance of 1883 relates to the opération of the company's street 
railroad as well over the line referred to in the Kinsman Company 
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ordinance of 1879, and contains no reservatioii of the right to there- 
after increase or dînïihish the rate of faré. In 1885' the Woodland 
Avenue Eailway Company aind the West Side Stréet-Raîlroad Com- 
pany Consolidated. At the time ofsuch consolidation the West Side 
Street'Sailroad Company wag operating a line of raiiroad chiefly upon 
thë wést side of the river, undér à grant from the èity of Cleveland 
expiring 23 years from July, 1883^ and under the terms of the grant 
was authorized to charge a cash fare of flve cents; the city having 
reseryed no right to change such rate of fare during the period of 
the grâiit. , ïhe effect of the consolidation was to establish a new 
main' liné eitending froin' the sôutheastériy to, the westerly portion 
of the city, and with référence to auch consolidation the common 
council, on/February 16, 1^85^ pa^éd an ordinance entitled: 

"An ordinance to fix thé téfms and conditions upon whicli the railway tracks 
of the Wiest Side Street-Bailroad Company and the traclcs of the Woodland 
Aventiè Railway Company, and sald conipanles may be Consolidated. 
"Section 1. Be it ordained by the city oouneil of the city of Cleveland that the 
consent of. the city is hereby given to the consolidation of the We,st Side Street- 
Railroad Çowpany and the Woodland j^venue Eailway Company, upon the fol- 
lowlng conditions: The sald Consolidated compà'ny to carry passengers throhgh, 
wlthout ' change of cars, by runhlng of the cats through frorn the workhouse, 
on thë ' îiriè of the Woodland Avenue lîailv?ay Company, to a point on the West 
Side Street'Eailroad Company where Gordon avenue crosses Loraiii street, and, 
wben practlcable in the judgment of the council, to do likewlse on the branches 
of the consb^dated lines; and that, for a singlç fare fronj any point to any 
point on tne Unes or branches of thé Consolidated road, no greatér charge than 
flve cents shall be collected, and that tickets, atthe rate of élévén tor flfty cents, 
or twenty-two for one dollar, shall at àll times be kept for sale on cars by eon- 
ductors." 

This ordinance, as appears in évidence, was duly accepted by the 
Consolidated Company, the Woodland Aven tie & West Side Street- 
Bailroad Company, and it is to be observed that it had référence to 
and included the opération of cars as part of a through line upon that 
portion of Woodland avenue which is referred to iu; the grant, to 
the Kinsman Street Eailroad Company of 1879, and amounts to an 
agreement on the part of the Woodland Avenue & West Side Street- 
I^ilroàd Company that it will thereafter carry passengers over such 
entire route at a cash fare of 5 cents, and ticket fare by tickets sold 
at the rate of 11 for 50 cents, or 22 for |1. It further appears that 
in April, 1887, the Woodland Avenue & West Side Street-Railroad 
Company accepted an ordinance passed by the city council relating 
to an additional track upon Franklin avenue, and that in such ordi- 
nance it is provided that the grant therein made should continue and 
terminate with the grant on the main line of said company, on the 
lOth day of February, 1908, and that the grant was made upon the 
express condition, that no increase of fare should be charged by said 
railway company on any part of its main line, or on such exten- 
sion; so that but one fare, not to exceed 5 cents, should be charged 
between any pbints on said company's main line or extension, and 
that said coiripany should sell tickets at the rate of 11 for 50 cents or 
22 for |i. ITiis grant, by its terms, does not expire until the lOth 
day of February, 1908, and it requires the company to carry passen- 
gers at a cash fare of five cents during that period, over its entire 
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main line, as well as its extension; and it also appears that part 
of the main line over wliicli it was eo required and agreed to carry at 
the rate of flve cents cash fare was the line of railway operated on 
Woodland avenue (formerly Kinsraan street) under the grant made 
to the Kinsman Street Eailroad Company in 1879. Again, in August, 
1887, an ordinance was passed, and aecepted by the Woodland Ave- 
nue & West Side Street-Kailroad Company, relating to the further 
extension of its tracks on Kentucky street, and in this ordinance it 
is provided that the grant shall expire with the grant of the main 
line on February 10, 1908, and that it is made upon the condition, 
agreed to by the company, that no increase of fare shall be charged 
by said company on any part of its main line or extensions, and that 
but one fare, not to exceed 5 cents, should be charged between any 
point and any other point on said company' s main line or exten- 
sions, and that tickets should be sold at 11 for 50 cents or 22 for |1. 
This grant has not yet expired, and the main line, in respect to 
which the company so agrées to operate at a cash fare of flve cents, 
includes the line of railway operated under the grant to the Kins- 
man Street Eailroad Company in 1879. On June 20, 1892, the Wood- 
land Avenue & West Side Street-Eailroad Company aecepted a fur- 
ther ordinance passed by the council, relating to an additional track 
upon Kinsman street, which ordinance imposed varions additional 
obligations with respect to paving and repairing, and involved the 
expenditure of a considérable sum of money on the part of the com- 
pany; and in this ordinance it is provided that it is granted upon 
the condition that the company shall charge but one fare between 
any points on said company's main line and extensions, and sell tick- 
ets at the rate of 11 for 50 cents or 22 for |1; ad that the grant 
shall terminate with the grant of the company's main line on Feb- 
ruary 10, 1908. This ordinance is in fuU force, and is an agreement 
upon the part of the company to carry at the rate of fare stated, good 
for passage over its entire main Une and extensions, including, as 
làrt of its main line, the line upon Woodland avenue (formerly Kins- 
man street), operated under the original grant t6 the Kinsman Street 
Eailroad Company, in 1879. It also appears from an inspection of 
the ordinances that in each instance in which new grants were made 
to thèse companies, new and valuable considérations passed to the 
city for the making of the same by way of increased requirements for 
paving, and additional accommodations in the opération of cars. It 
appears in the bill and évidence that the complainant the Cleveland 
City Eailway Company was formed on May 13, 1893, by a consolida- 
tion of the Woodland Avenue & West Side Street-Eailroad Company 
and the Cleveland City Cable-Eailway Company. The last-named 
company at that time owned and operated Unes of street railway 
upon Superior street by cable power, and upon St. Clair street by 
horse power, and was operating under grants of the city of Cleve- 
land for a period of years which has not yet expired; and the grants 
under which said cable company was operating authorized it and 
its successors, throughout the entire period of said grants, to charge 
a cash fare of five cents, there being in none of such grants any 
réservation of any right on the part of the city council to increase 
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or diminisli the rate of fare to be cLarged; and the company, at the 
time of the consolidation, was, qperating its^road apd charging a 
cash! lare of five cents, as authorized in the ordinances of the city. 
iUn:d«r the consolidation it was proposed to operate ail the Unes 
of the> two. constitueiit conipanies as an entire System, to operate 
through: cars thereon, and perpiit passengers, for one fare of flve 
cents, to ride from one end of said Une so Consolidated to the other; 
and, such being the purpose of the consolidation, on May 13, 1893, 
a, communication was addressed to the common council of the city 
of Cleveland, ae follows : 

'n?o fbe Honorable Council of the Oity of Cleveland, Ohio: The Woodland 
Avenue Sp West Side Street-Raik'oad Company and the Cleveland City Cable- 
Eailway Conipany haye agreed to cpnsolldate their two Unes into the Cleveland 
City Railway Company; the consolidation to t-lte effect Juné Ist, 18i)a. It Is 
proposed; "on June Ist, 1893, to immediately issue proper trausfers, without 
extra charge, so that passengers on any Une of the Woodland Avenue & West 
Side Street-Railroad Company may be transferred; to and hâve a continuons 
passage upon any line of the Cleveland City Cable-Raihvay Company within 
the limits of the city of Cleveland, and also so that passengers upon any line of 
the Cleveland City Oable-Eailway Company may be transferred to and hâve a 
continuons ride upon any line of the Woodland Avenue & West Side Street- 
Railroad Coinpany within the city of Cleveland; only one fare to be charged 
for such ridé. And, as soon as the necessary improvements can be made, ad- 
ditional cross-town lines wiU be run, and only one fare charged for a continuous 
ride upon any additional lines within the city of Cleveland." 

On May 15, 1893, the common council of the city passed a resolu- 
tion approving and consenting to the consolidation of the conipa- 
nies and the opération of cars ûpon the terms stated in said com- 
munication. It appears in évidence that sincë the consolidation 
forming the said complajnant company the Cleveland City Railway 
Company it has continued the opération of its various Unes of street 
railway, as proposed in said communication; has continued to 
charge the same cash fare of 5 cents for each passenger; has 
put in force the System of transfers contemplated in the council 
resolution; and has kept on sale tickets at the rate, of 11 for 50 
cents or 22 for |1. It also appears that no one of the grants under 
which the constituent companies which formed said complainant 
were authorized to operate their cars on their various lines of rail- 
way at a cash fare of 5 cents, ' and to sell tickets at the rate of 
11 for 50 cents, has expired, but that each and ail of said ordinances 
are in fuU force, and that none of said grants expire prior to the 
year 1908. This being the situatioo, can the city successfuUy con- 
tend that the réservation in the ordinance of 1879 rel^ting to the 
Kinsman Strpet Kailroad Company is now operatiye as respects 
the complainant the Cleveland, City Eailway Company? Prior to 
1885, the West Side StFeet-Eailroad Company was operating upon 
the west side of the Cuyahoga river. There was no interchange qf 
trafflc by transfer between it and the Wçpdland i^yenue Eailway 
Company, and passengers were obliged to ,pay a cash fare upon 
each road. The West Side Company was operating under a grant 
running for 25 years from February, 1883> entitling it to charge a 
cash fare of flve cents. The consolidation of the Woodlapd Avenue 
and West Side Companies was made upon the condition that a 
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new througli line of street railroad should be established, so that 
for a single fare passengers should be carried from any point to 
any point on the lines or branches of the Consolidated company. 
Upon the taking effeet of this consolidation, the relations of the 
two companies to the city were so far changed that, whereas the 
companies before had operated independent lines of railroad, and 
charged separate tares, a new through line was established, and 
a rate of fa^re fixed upon the entire line of flve cents. The right to 
so charge flve cents, and to carry at ticket fare at the rate specifled, 
of course involved the right to charge such fare for the whole or 
any portion of the distance traveled on the line. It was compétent 
for the companies and the city to at that time agrée with respect 
to the terms and conditions, including the rate of fare, upon which. 
this through line should be operated. The parties did make such 
contract, and one of the terms of the contract related to the rate 
of fare to be charged over the entire line; and part of the line with 
respect to which the rate of fare was so flxed in 1885 was the 
same line referred to in the Kinsman Street-Eailroad Company 
ordinance of 1879; that is to say, the city and the railway com- 
panies, in 1885, contracted with respect to the same subject-matter 
referred to in the ordinance to the Kinsman Street-Eailroad Com- 
pany in 1879. This ordinance of 1879 at the time related solely to 
the rate of fare upon Kinsman street, operated as an independent 
line. ÏLe ordinance of 1885 is a contract with respect to the same 
subject-matter, but establishes a rate of fare which should apply 
to the Kinsman Street Line, not as an independent line, butas part 
and parcel of a direct through line from the southeasterly to the 
westerly part of the city. It is to be observed that no réservation is 
contained in this ordinance of any right to increase or diminish 
the rate of fare therein flxed, and the right to operate under this 
ordinance of 1885 was in full force in October, 1898. It must follow 
that no power existed in the council, in 1898, to change the rate of 
fare which had been so established by agreement between the 
parties. Again, it is apparent that the existence of any such rés- 
ervation is inconsistent with the right which is expressly granted, 
by the ordinance of 1885. The Consolidated company certainly ac- 
quired the right to carry to the end of the term at five cents over 
the entire line or any portion thereof. This right could not co-exist 
with a right in the council to reduce the rate of fare during the 
period, as respects a portion of the line. By the contention of the 
city the right to reduce could now only be made applicable to the 
Kinsman Street Line and its extension. The city, however, con- 
tracted in 1885 that the company might carry over the Kinsman 
Street Line, as part of the through line, at a cash fare of flve cents;, 
from which contract it necessarily follows that the entire contract 
relations of the company and the city, as respects the rate of fare 
to be charged on the Kinsman Street Line, were merged in the 
contract of 1885, and the subséquent ordinances by which the 
Kinsman Street Line ceased to be independent, and became part 
and parcel of a through line, upon which a rate of fare for the full 
period of the grant was established. By the subséquent ordinances. 
94 F.—2H 
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of 1887 aud 1892, running to the Woodland Avenue and West Side 
Companiesy it is> as respects each of them, as before pointed out, 
expressly provided that their conditions, as respects fare, shall be 
applicable to the entire main Une of the company, that the rate of 
fare shall continue to be five cents until the expiration of the several 
grants, and that the grants do not expire until the lOth day of Peb- 
ruary, 1908. Again, in determining the contract rights of the com- 
plainant company, regard must also be had to its rights under the 
grants to the Gleveland City Cable-Railway Company, which the 
présent company acquired by the consolidation of 1893. The 
cable company had the right to operate, at a cash fare of flve cents, 
its independent lines of railway. By virtue of the consolidation, 
its varions lines beeame part of a great through System, operated 
by the Consolidated company, whereby the public acquired the 
right of a continuons passage over the entire Une for one fare of 
5 cents, or ticket fare at the rate of 11 tickets for 50 cents or 22 
for $1. The Consolidated company, by virtue of such consolidation, 
acquired ail the rights which had bef ore pertained to the constitu- 
ent companies with respect to the rates of fare vt'hich it was lawf ul 
to charge, except so far as it had voluntarily modifled the same by 
entering into the consolidation; and it tben beeame the duty of the 
conipany, and in the performance of such duty it acquired a cor- 
responding right to carry over its entire Une, or any portion there- 
of, at a cash fare of flve cents. A portion of the entire System which 
this Company is now operating under thèse several grants from 
the ci ty was formerly the Une of the Kinsman Street Railroad 
Company, and the réservations under which the city now claims the 
right to reduce rates of fare upon the portion of the Une which 
was formerly the Kinsman Street Line was made with référence 
to, and can only hâve référence to, the opération of the Kinsman 
Street Line as an independent Une. ïiroSvithe situation has so far 
changea -that, by opération of law, and by express contract with the 
city of Gleveland, this original Kinsman Street Line has become 
part andparcel of a through Une, and, as respects the rates of fare 
which may be chargea upon such through Une, the city and the 
railway company hâve entered into varions contracts expressly flx- 
ing the fates of fare to be charged ôver the through Une, or any 
part thereof . ■ '< 

If thé ordinances, as respects rates ôf fare, which we hâve been 
examining, passed since Ï879, ai"e to be constmed as statutes, it fol- 
lowsthat, having béen passed subséquent to the ordinance of 1879 
relating to thte Kinsman Street Railroad Company and relating to 
the samé stibject-matter, they are so far inconsistent with the 
ordinance of 1879 as to operate as a repeal thereôf. If we treat 
thèse subseqaent ordinances simply as contracts, it is apparent 
that, having entered into à. contract in 1879, the city has subse- 
quently entered into varions other cofitracts relating to the same 
subject, and that thèse later contracts are so far inconsistent with 
the provisions of the original ordinance as that the rights of the 
parties must hbw be measured by theîT latest contract, and not 
by the origiiial agreement. Again^ thé inconvenience, if not the 
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absolute impra-cticability, of enforcing the obligations of both tbe 
original ordinance of 1879 and the subséquent ordinances, in and 
of itself must well-nigh force the conclusion that the rigbts of the 
parties must be gathered ffom thèse later, rather than from the 
original, ordinance. The complainant Company confessedly bas 
the right by contract to carry over ita entire line, or any portion 
thereof, at a cash fare of flve cents, and this it may do until its 
présent grants expire in the year 1908; and what the city proposes, 
by the ordinances of 1898, is to cômpel the company, as respects 
a portion 6î this line, to carry at a cash fare of four cents. The 
right to carry at flve cents over the whole line, or any portion there- 
of, is inconsistent with the obligation to carry for less than flve 
cents over Some portion of the through line. It is apparent that 
the relations between the city of Cleveland and the complainant, 
as the successor of the varions companies out of which it bas been 
formed, bave been so far changed by subséquent ordinances and 
contràcts and consolidation, that the réservation contained in the 
ordinance of 1879 relating to the Kinsman Street Railroad Com- 
pany, and authorizing the council to thereafter increase or diminish 
the rate of fare upon such line, is not and cannot now be made op- 
erative, legally, as against the complainant company, the Cleveland 
City Railway Company. By reason of the varions ordinances and 
contràcts which the complainant company and its predecessors 
hâve entered into with the city of Cleveland since the ordinance 
of 1879, the various railroad companies assumed différent and 
much larger obligations in the carrying of passengers than were 
imposed upon the Kinsman Street Railroad Company by the ordi- 
nance of 1879. In almost every instance, the company agreed to 
carry passengers further; and at the time of the consolidation of 
the Woodland Avenue and West Side Companies the service which 
the railway company agreed to give to the citizens desiring to ride 
as passengers, it may fairly be said, was doubled, and the city and 
its citizens received from the railway company large and valuable 
concessions, which concessions formed a part of the considération 
for the passage of the ordinances and the making of the contràcts. 
jSTo other conclusion can be reached than that the relations between 
the city of Cleveland and the complainant, as the successor of the 
various companies out of which it is formed, hâve been so far cKan- 
ged by the various contràcts entered into since 1879 that the city 
is estopped from claiming that the réservation contained in the 
ordinance of 1879 can now be used to either increase or diminish 
the rate of fare upon a small portion of the line of the Cleveland 
City Eailway Company. 

As respects the complainant the Cleveland Electric Eailway Com- 
pany, a very similar question is presented by the ordinances before 
the court. The city contends for the validity of the "Low Fare 
Ordinance," passed, as respects this last-named complainant, by 
virtue of an ordinance passed in 1879, granting a renewal of fran- 
chise to the East Cleveland Railroad Company. By this ordinance, 
set forth in the bill, the East Cleveland Railroad Company and its 
successors were authorized to reconstruct, maintain, and operate 
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a double-traçk street raiiroad from Superior street easterly through 
designated streets, including Euclid avenue, to "Wiillson avenue; and 
hy section 6 of said ordinance it was provided: 

"Said Company shall not chargé more than flve cents fare each way for one 
passenger over the whole or any part of the Une herein renewed, but said Com- 
pany may charge a reasonable compensation for carrying packages. The coun- 
cll, however, réserves the right to hereafter Increase or dlmlnlsh the rate of 
fare, as It may deem justifiable and expédient." 

It appçars by the.3.11egations of, the bill and in proof that prier 
to the 15th day of September, 1879, the East fileveland Raiiroad 
Company was operating a line of railway froin the intersection of 
Superior and Water streets to the easterly limita of the city, on 
Euclid ayenue, under varions grants, some of which emanated from 
the city council, others from the county commissioners, and others 
from the authorities of the village of East Oleveland prior to its 
annexation to the city. At that time there was but a single track 
east of Willson avenue upon Euclid avenue, and the company, under 
its grants, had the right to charge passengers one fare from Water 
street to, Willson avenue, another froni Willson avenue to Fair- 
mount street, and still another, from Fairmount street east; and 
was, in fact, charging two fares of flve cents each, each way be- 
tween Water street and the city limits. This was the situation 
when tlie council passed the ordinance of September 15, 1879, con- 
taining t|ie réservation with respect to fare, under which the city 
claims tbe right to pass and enforce the ordinance of October 17, 
1898. Afteir the îpassage of this ordinance, the company continued 
the opération of its Une thereunder up to April 4, 1883, and, as it 
was permitted to do, charged one fare between Water street and 
Willson avenue, and an additional fare of flve cents from Willson 
avenue easterly to the end of its liné. On April 4, 1883, the council 
passed ap ordinance, which was accepted by tbe company, granting 
it the right to build and operate an additional track on Euclid 
avenue, between Willson avenue and the easterly line of Fairmount 
street, making a double-track line. This ordinance contained a 
provision and réservation, as respects fare, in similar terms to that 
of the ordinance of 1879. Under this ordinance of 1883 the com- 
pany agreed to carry passengers over its line as far east as the 
city limits for flve cents. It did not make any agreement to run 
through cars, and for the next three years it did in fact only run 
a portion of its cars through. It was under no obligation to give 
transfers at Willson avenue,^ and was in fact not giving stich trans- 
fers. It is alleged in the bill, and in proof by affidavit, that this 
arrangement and opération of the cars was unsatisfactory, both 
to the company and to its patrons, and in March, 1886 (see Rev. 
Ord. p. 826), the council passed an ordinance entitled "An ordinance 
granting to the East Cleveland Raiiroad Company thè right to 
extend and operate its double-track street raiiroad on Euclid ave- 
nue between the easterly line of Fairmount street and the easterly 
limits of the city." By section 3 of this ordinance the company 
was required to pave 14 f eet,— an obligation which did not pertain 
to its then existing contract with the city; and, by section 4 of 
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the ordinance, the foUowing provision is made, as respects the rate 
of fare to be chargea by the East Cleveland Company over its entire 
line, which included the line referred to in the ordinances of 1879 
and 1883: 

"The rights as herein granted and eonferred are upon the express condition, 
howevér, that said company shall charge and coUect but one fare of not more 
than flve cents for eaeh passenger one way in either direction, between the 
easterly limits of the said city on Euclid avenue and the vvesterly terminus of 
said company's tracks at the intersection of Superior and Water streets; and 
upon the further condition that the said company shall run through cars over 
said line between said points last named in each direction, as the public con- 
venience and the opinion of the common couneil, by resolution expressed, may 
require." 

K(H"tion 5 of this same ordiiiance provides: 

"The righls herein granted to lay and operate a double-tracli street railroad 
on Euclid avenue between Faimiount street and the easterly limits of the city 
shall cease and détermine on the 20th day of September, A. D. 1004, as pro- 
vided for said company's tracks on Euclid avenue west of Fairmount street." 

It is apparent from an inspection of this ordinance of 188G, in con- 
nection with admitted circumstances surround ing its passage, that 
the couneil was then fixing and agreeing upon a rate of fare to be 
charged upon the entire line of the East Cleveland Kailroad Com- 
I)any, and during the entire life of the franchise, which did not 
expire until 1904; and nowhere in this ordinance is contained any 
réservation in the city couneil to thereaf ter change the rate of fare 
therein prescribed. It also appears in the making of this contract 
that the city received additional considération, namely, the obliga- 
tion of the company to pave an additional space upon the street, 
and the requirement for the opération of through cars. In 1883 the 
réservation contained in the ordinance of 1879 had been repeated, in 
(substance, in the ordinance of that date, but in 1886, the couneil, for 
the tirst time, legislates or contracts upon the subject of tares to be 
charged in connection with the opération of through care and a 
double-track street railroad, and it entirely omits the réservation 
contained in the former ordinances. This ordinance of 1880 was a 
contract. still in full force and effect. It in express terms prescribed 
the rate of fare which the company shall charge in the opération of 
its line upon Euclid avenue, and in express terms pro vides that the 
conditions and obligations of such ordinance shall remain in force 
until the year 1904; and it makes this obligation to so operate 
through cars and nuiintain a double-track road, and to charge but 
five cents fare over the entire line, continue a.s long as, and tefminate 
with, the ordinance of 1879; and tins ordinance of 1879, so referred 
to, is the ordinance in which is contained the réservation upon which 
the city bases its contention as to the validity of the réduction of fare 
attemjited to be made in October, 1898. It is perfectiy apparent that 
it could not hâve been in the mind*; of the parties contracting that 
the réservation of the right to regulate fare in the ordinance of 1879 
could be operative after the express contract in relation to fare for 
the entire period of the grant, as made by tlie ordinance of 1886. 

Again, the couneil having, in the ordinance of 1879, reserved the 
right to thereafter increase or diminish the rate of fare, did, in 1886, 
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in tlie making oï this contract, fils ttie rate of fare at fiy^' ceiits," to 
ej^tènd ffom tlie passage of th,e i)tdînaiice; up tp thé expiration of 
tiié grànt made în'1879; s'o thàt it mây përhaps be faîrly said thàt 
the ordinance of 1886 was an exercise of tlie reserved right of regu- 
latîoin cOiitained in the ordinance oïl87Ô. But, whethët it be treated 
as ah .^xiércise. of siich right, or as thejentering întp of a new cbntract, 
it is plain that, after the passage and acceptance of the ordinance of 
1886, there no longer remains in the city-council a right to increase 
or dimifiish tjie rate of fare to be charged upoù that line until the 
expii-a^ion of the grant of 1886, to wit, the yeap 1904. Again, in 
1888, an ordinance was passed granting the Eàst Cleveland Bailroad 
Company the right to construct and operate its road by electricity on 
Euclid and Cedar avenues. In this ordinance, it is rfecited : 

"Whereas, there is a (îeslre on the part of the people residing in the easterly 
portion ofithe city for à rnore convenient and rapid mo^e of transit, and that 
an electrie System be substitùted for anijnal ppwer for the movement of cars: 
therefore, the East Cleveland Eailroatf Company is hereby granted permission," 
etc. . ...,■'■ 

Aiid in section 6 of the ordinance it îs provided : 

"Nothing herein shall be sd coristrued as to authorize any increase of présent 
fare for transportation over any portion of said compàny's line." 

It appeai-^ in évidence that the company, having accepted this ordi- 
nance, at the expense ofa very large amount of money, changed its 
construction as contemplated, and continued, àf ter electricity v?as 
put ia, to operate without any increase of fare. It is apparent that 
the "présent fare" referred to in thg ordinance of 1888 must bave 
had référence tp the fare Avhiçh the company was then charging, and 
as fixed in the ordina);ice of 1886, namely, a cash fare of ûve cents. 
In considération pf the i compàny's so equipping its line with elec- 
tricity, andeo agreeingto carry at "présent fare," this same ordi- 
nance granted an extension of franchise for 25 years from July 13, 
1888. By virtue of this ordinance, read in connection with the ordi- 
nance of 1886, the company acquired thereby the right to operate its 
line for a period of 25 years from that date, at the then présent rate 
of fare referred to in tne ordinance, namely, a cash fare of &ve cents. 
In 1889, an ordinance was passed, granting the East Cleveland Rail- 
road Company the right to construct what is known as the "Wade 
Park Avenue line," and, by section 4 of this ordinance, it is provided: 

"Permission is granted upon the express condition that no increase of fare 
shail be charged by said company on any part of its main line or said exten- 
sion, and but one fare, not exceedingflve cents, or one of said compàny's tick- 
ets, shall entitle a passenger to transportation over the main line and exten- 
sion from the intersection of Lake and Water streets to the easterly limita Of 
the City, or from the easterly limits of the city to the intersection of Lake and 
Water streets." 

This provision as to fare covers a portion of the Euclid Avenue 
Line, with respect to wliich it is claimed by the city that a reserved 
right exista td'regulate fàres under the ordinance of 1879; but the 
council, as in the ordinance of 188(5, spécifies the fare to be five cents, 
and, upon this Wade Park Avenue Line, from Supèripr and Water 
streets to Case avenue, there could be ho longer any right to reduce 
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fare, as the extension is made upon the condition tjiat the company 
will thereafter carry over the entire Wade Park Avenue Line at a 
cash fare of five cents or a raiiroad company's ticket. 

Prior to June 1, 1893, tlie Broadway & Newburgh Street Eailroad 
Company, the Brooklyn Street Eailroad Company and the South Side 
Street-Eailroad Company were corporations operating independent 
Unes of railway in the city of Cleveland, each of them operating under 
contracta or grants from the city, and charging, as authorized in the 
ordinances permitting their opération, a cash fare of tive cents. As 
to no one of thèse companiee was there any right remaining in th(i 
city council to increase or diminish the rate of fare during the period 
of the several grants. Thèse companies, about June 1, 1893, Consoli- 
dated with the East Cleveland Eailroad Company, forming the com- 
plainant the Cleveland Electric Eailvv'ay Company. The city council 
consented to the terms of such consolidation under the foUowing 
terms and conditions : 

"Only one fare shall be charged for a continuous ride on or over any line of 
railway formerly owned by said constituent companies, and any line of any 
other of the said constituent companies witUin the limits of the city of Cleve- 
land; and passengers on any of such lines paying one fare shall be entitled. 
witliout additional or extra charge, to be transferred to any other of said Unes, 
and hâve a continuous ride thereon, for said single fare." 

But it is évident that the one fare hère mentioned must hâve référ- 
ence to the présent fare then charged by the constituent companies, 
namely, a fare of flve cents. It thus appears that, by virtue of 
the ordinance of 1886 the East Cleveland Eailroad Company was 
authorized to operate its line and cars to the end of its term at a 
cash fare of flve cents; that each of the constituent companies which 
formed the présent complainant the Cleveland Electric Eailway Com- 
pany was also authorized, for a period of time which has not yet 
expired, to charge a cash fare of flve cents ; that thèse différent lines 
hâve been merged by consolidation; and that, under the consolida- 
tion, the System is being operated as an entirety. The portion of 
the Euclid Avenue Line to which the réservation of the ordinance of 
1879 had référence, as an Jndependent line, has long since ceased 
to be such, and the relations of the consolida ted company (the com- 
plainant) and the city under thèse varions grants are so flxed as 
that to admit the reserved power of régulation in the ordinance of 
1879 to be now operative would be to impair the obligations of the sev- 
eral subséquent contracts in which the rate of fare is défini tely flxed 
without réservation. Also, as pointed out in the discussion of the 
question as to the other complainant, as a matter of practical raii- 
road opération, it is difflcult to see how the conferred rights of the 
parties could be worked out if effect is given to the alleged reserved 
power in the ordinance of 1879. 

It is contended by counsel for the city that certain of the provisions 
as to rates of fare, claimed to constitute a new contract since the 
passage of the ordinance of 1879, are invalid, because in violation 
of section 2502 of the Eevised Statutes, providing that, after a 
grant or renewal of a grant is made, the municipal corporation 
shall not, during the term of such grant or renewal, release the gran- 
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téè| ïrôiii anj^ OlJîigation or Ijability imposed by the terms of sucli 
gràtit'br'rèïiè^àl. It is questionaBle whether the rigÏÏt 'reserved to 
the citj counçU to thereafter inct^ÉiSe or diminish fare can fairly be 
said to be éither an obligation br a liability of the railroad company 
within the meaning of this prohibition of the statutes; but, ex- 
pressing no opinion on thàt subjèct, it is not true that the provisions 
of the section prohibit the city, after making an agreement or grant 
or renewal of a grant containing,suhdry provisions as to the rates 
of fare, îrom thereafter, upon sufficient considération, modifying such 
contract. This has been expressly held in the case of Clément v. (îity 
of Cincinnati, 16 Wkly. Law Bul. 355, and affimied by the suprême 
court of the state in 19 Wkly. Law Bul. 74. The court there held : 

"The œoclifleation of a contract bçtween the cify ancl the owner of a sti'eet- 
railrôad route, made in good faitii for the better accommodation of the public, 
is not Void 1)}' virtue of section 2502 of the Itevised Statutes, and the release of 
tlie grantee of such route from an oWlgation. altliough in considération of more 
rapid transit, involving greater expense and higher rate of fare, is permitted." 

See, also, Woodson v. Murdock, 22 Wall. 351; City of Ciucinnati 
V. Cincinnati St. Ry. Cb., 31 Wkly. Law Bul. 308; Id., 2 Ohio N. P. 
298; also State v. Easf Cleveland E. Co., 6 Ohio Cir. Ct. K. 318, af- 
lirmed by suprême court in 27 Wkly. Law Bul. 04. For nearly 20 
years, as the resuit of municipal législation, sometimes hostile, some- 
times friendly, the rights and privilèges of the public and the différent 
street-railroad companies of thie city hâve been gradually molded into 
a well-defined code of ,street-railway laws, every step of which has 
been stubbornly contenûed for by the respective parties to thèse suits. 
Conceding to each party ail the rights and privilèges won by this agita- 
tion, the court is convinced, aftér a thorough and painetàking investi- 
gation of ail the ordinances, grantS, and évidence, that the complain- 
ants are entitled to the relief for which they pray in their bills of com- 
plaint, granting them a temporary injunction. The court thinks 
it must be clear to every fair-minded person, from the flndings of 
fact filed with this opinion, that to permit the ordinances of Oeto- 
ber, 1898, to be put into, opération by the municipal authorities 
wonld clearly impair thé présent contract- rights of the complàinants, 
for which no adéquate remedy exists at law. 

The second contentloH of the complàinants is that the ordinances 
in questioù presdribe a rate of fare so unreasonably low as to de- 
prive the çotaplainants of their property without due process of law. 
In support of this contention, a large volume of testimony in the 
shape of affidavits hàs been flled by. the défendant and the complàin- 
ants. On the part of the complàinants thèse affidavits are offered to 
establish their contention that, tàking into considération the value 
of their railway systétas, cost of construction, maintenance, and op- 
ération, they could not carry paasengers at the reduced rate pro- 
posed ■without loss, and that this loss would be so great as that, in 
time, it would deprivethém of their property without due process 
of law. The court has examined thèse affidavits suificiently to see 
that it would involve a laborious and expert accounting to décide 
this contention; and, having reached a conclusion on the first con- 
tention of the complàinants, that the ordinances are invalid for the 
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reasons hereinbefore stated, it is not necessary, for the purposes of 
this motion, to make any further examination of that clalm. 

It is, however, due the complainants to say tliat their testimony 
makes out a prima facie case, within the ruling announced in Smyth 
V. Ames, where the suprême court held: 

"A State enf^ctment or régulation made under the authority of a state enact- 
ment, establishing a rate for the transportation of porsons or property by a 
railroad, that will not admit of the carrier earning such compensation as, under 
ail the circumstances, is just to it and to the public, would deprive such carrier 
of its property without due process of law, and deny to it the equal [irotectiou 
of the laws, and would therefore be répugnant to the fourteenth amendment to 
the constitution of the United States." 

A preliminary injunction will issue, to remain in force until the 
final hearing of the cause, or until the further order of the court. 
Counsel will proceed to take their testimony for the final hearing, 
and the !)0 days allowed by equity rule ()9 will be apportioned be- 
tween the parties. 



FAY et al. v. CIÏY OF SPUIXGFIELD et al. 
(Circuit Court, S. D. Missouri, W. D. May 9, 18!J9.) 

1. CONSTITUTIONAL LaW — PuBLIC ImPKOVEMBNTS— ASSESSMENTS— FrONT-FoOT 

Rule. 

The statute of Missouri (sections 149.5, 1496, Rev. St. 18.S9) authorizing 
the apportionment of the costs of repaving a street in cities of the third 
class on bloclvs and lots abutting thereon according to the front foot, with- 
out regard to the question of faet whether or not the given parcel of land 
is benefited thereby to the estent of the assessmeut, and without affording 
the property owner an opportunity to question tlie existence of such bene- 
fit, is in contravention of the fourteenth amendment to the fédéral con- 
stitution, and is therefore void. 

2. Same — Peculiab Benepits — Hkatiikg. 

The only theory of law under which the cost of such street improve- 
ments can be imposed as a spécial tax on the abutting property rather tlian 
as a l>m'den upon tlie entire municipal comrnunity, being tlie fact that the 
local property is peculiariy beneflted tliereby, statutes or ordinances which 
arbitrarily assume that such local property is benefited in the proportion 
of the frontage thereof are invalid, unless the opportunity is afforded, at 
some period in the progress of assessment and the enforcement tliereof, 
to be heard upon the question of fact as to whether or Hot the benefît 
is equal to the burden imposed, and as the suprême court of the state 
holds that, notwithstanding no notice or hearing is provided therefor when 
the tax is imposed by the city councll, the owner when sued for tiie en- 
forcement of the spécial tax cannot be heard to défend upon the ground 
tliat his property was not in fact benefited, nor upon the question as to 
wliether the apportionment of the costs is equid among the sereral lot 
owners, the statute is violative of tlie fourteenth amendment of the féd- 
éral constitution, and the whoie tax may 1)e (injoiued. Followiug Village 
of Xorwood V. Balœr, 19 Sup. Ct. 187, 172 U. S. 2S9. 
(Syliaims by the Court.) 

James Eaker, for coniplainanta. 

K, S. Goode, Barbour & Daniels, and A. A. Johnson, for défendants. 

PHILIPS, District Judge. This is a bill in equity to enjoin the' 
t'nforcement and collection of spécial tax bills as.sessed against lots 
fronting on Comniei'cial street in the city of Springfield, Mo. The 
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complainants are ownërs of certain of the lots ; and the bill alîegëç, 
in substance, that thé çity of S^ringfleld, which ig' a city of the third 
clâsà, ûnder the statutes of the state of Missouri, ;pa8sed a resolution 
dirécting the repavénient of sâid street from thé cenler of Boonville 
Street to the center of Benton avenue, embracirig a number of blocks 
fronting on'eaid street, and that it tnade a contràct for said repaving 
with the défendant A. A. Myriclf; and for ihë payment of the cost 
of this work the city provided by ordinance m folio ws: , 

"That there Is Uereby levied and àssessed a spécial tax against the lots 
and pièces of ground hereinafter described to pay fur thè construction of a 
brick pavement of Commercial street from the center of Boonville street to the 
center of Benton avenue, as providcid by i;esolution No. 370, approved June 9, 
ISSW. , ThP agsessments herein charged being apportioned among the several 
lots and pièces of ground made liable therefor by the block, according to the 
front f oct thereof, as f oUows." 

The ordinance then set out a description of the lots thus àssessed 
by the front foot, among which are the lots owned by the complain- 
ants severally. The aggregate amount of this work is |12,657, and 
tax certiflcates uponi sàid assessment were issued to said Myrick by 
the city cou,ncil against each of the owners of lots abutting on said 
street within the limits specifled in said ordinance in proportion to 
the frontage ôf the lots. Thé bill allèges that the city assumes and 
claims that,the statute under whicji it was incorporated confers upon 
it authority to eo levyand coUect. said taxes, and ail other taxes for 
local improvéments heretofore levied by it based upon the nnmber 
of front feet abutting oh fiuch improVement, withôtit limit as to the 
amount thereof, and without référencé as to the. value of the property, 
or the betterment, if aaiy, conferred. :Upon the ownef of tlie property 
by the improvéments, and that the sàme is not in conflict with the 
constitution of the United States or^of the state of Missouri. The 
bill allèges that while the city, in assessing said taxes, conformed to 
the provision^ of the law under whiclx it attempted to act, yet said act 
is in conflict with the constitution of the United States, especially 
the flfth and fourteenth atnendments thereof. It is also averred that 
a part of the Ipts so taxed are well inàproved and of much greater 
value than others which, bave no improvernent and are of but little 
comparative value. There are other laverments contained in the 
bill which are not material to be recited. The bill prays for a decree 
declaring the act of the législature under which the procfeedings were 
had to be inoperative, for the reason that it is in conflict with the 
constitution of the United States and the amendments thereto, and 
that the tax so àssessed thereunder be declared void, and the collec- 
tion thereof perpetually enjoined. The bill is brought in behalf of 
the complainants and ail other persons similarly affected by the at- 
tempted exercise of the power claimed. The cause is heard on an 
application for a temporary injunction. The défendants hâve flled 
an answer to the bill, but not under oath. 

I am unable to perçoive why this case is not controlled by the rul- 
ing of the suprême court in Village of Norwood v. Baker, 172 IJ. K. 
269, 19 Sup. et. 187. The provision of the Ohio statute, on which 
that case depended, was similar, in légal effect, to the statute of 
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Missouri and the ordinance of the city of Springfleld, under whicli the 
asseesments were made. The Ohio statute provided that, where an 
improvement of an existingstreet should be ordered and made, the 
expense thereof, when not assessed as a gênerai tax to be paid by 
the municipality generally, "shall be assessed by the council on the 
abutting and such adjacent and contiguous and other beneflted lots 
and lands in the corporation, either in proportion to the benefits 
which may resuit from the improvement, or according to the value 
of the property assessed, or by the front foot of the property bound- 
ing and abutting upon the improvement, as the council by ordinance 
setting forth specifically the lots and lands to be assessed may dé- 
termine before the improvement is made." The case decided by the 
suprême court, supra, was that of an aseessment based upon the last 
clause above quoted, by the front foot of the property bounding and 
abutting upon the improvement. The Missouri statute under which 
this spécial tax was imposed (subsection 3, § 1495, Rev. St. Mo. 1889) 
pro vides that: 

"For paving, macadamizing, ciirbing and guttering ail streets, avenues and 
alleys, and repairing same, and for doing ail excavating and gradlng neceesary 
for same, after said streets, avenues and alleys liave first been bronglit to 
grade, * * * the assessment shall be made for each block separately, on 
ail lots and pièces of ground on either side of such street or avenue, the 
distance improved or to be Improved, or on Iota or pièces of ground abutting 
on such alley, in proportion to the front foot." 

Section 1496 then déclares that: 

"The assessments made In pursuance of the second and third clauses of the 
second subdivision of the preceding section shall be linown as spécial assess- 
ments for improvements, and ehall be levied and coUected as a spécial tax, and 
a spécial tax bill shall issue therefor, and be paid in the manner provided by 
ordinance. Said spécial tax may bear interest after thirty days from the date 
of issue and présentation of same at the rate of ten per cent, per annum; 
and every such spécial tax bill shall be a lien agalnst the lot of ground de- 
scribed in the same until the same Is paid." 

While it is true that the Ohio statute diff ers from the Missouri 
statute, in that, in addition to the mode of assessment by the front 
foot, it gave to the council the power to apportion the cost of such 
improvement upon the abutting lot owners in proportion to the bene- 
flts resulting from the improvement, or according to the value of the 
property assessed, yet the city of Norwood did not see fit to pur- 
sue either of the last two methods. How this différence in the two 
statntes is to help the défendants is not apparent. It only shows 
that it was in the mind of the législature of Ohio that the matter of 
apportionment of such burden could be predicated upon the basis of 
relative beneflts bestowed upon the abutting property, or according 
to the relative value thereof; whereas the Missouri statute contains 
no such provision whatever respecting betterments, or the relative 
value of the property touched. On the contrary, the Missouri statute 
provides absolutely, independent of any considération of beneflts con- 
ferred upon the lot owner by the street improvement, and independ- 
ent of any considération of relative value of the property assessed, 
"that the assessment shall be made for each block separately on ail 
lots and pièces of ground on either side of such street, the distance 
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improved or to be improved, or dn the lots or pièces of ground àbiit- 
ting on such alley, in proportion ip the front f oot." ' The Ohio statute 
further provided, in case an apportioûment of the costs was directed 
on the baeis of beneflts, a methbd ih advance of such assessment for 
ascertaining the beneflts and àppOrtioning thesame. Section 2277, 
Eev. St. Ohio. But, as persuasive proof that it wàs not in the mind 
or purpose of the framers of the Missouri statute that any such 
ascertainment should enter into the apportionmeiit, no method what- 
ever is provided therefor; and the ordinance adopted by the city 
council clearly enough shows that the matter of relative betterments, 
as a basis for the apportionment,' was not contémplated or provided 
for. Af ter passing the resolution that the work be done, the flrst 
section of the ordinance "levied ah assessment and spécial tax against 
the lots; » * * the amounts herein charged being apportioned 
among the several lots and pièces of ground made liable therefor by 
the block, according to the front foot thereof." It is to be conceded 
that the courts of this state, while admitting that the only perinissi- 
ble theory under the fundamental law upon which'a spécial tax for 
Street improvements can be assèssed against the property of the in- 
dividual member of the municipal community is on the ground of 
spécial benefit conferred thereby not common to the wliole com- 
munity, yet they hâve maintained that this reqfuirement is fully met 
by arbitrarily apportioning the cost of the improvement according 
to the front foot throughout the extent of the street. Without re- 
viewing the cases in gênerai, this has practically been reeognized in 
a perf unctory way. This doctrine culmina ted in an opinion by Judge 
Wagner in City of St. Louis v. Clemens, 49 Mo. 552. As the opinion 
shows, the court ûmt ruled that, regardless of the completion of the 
contract along the whole line of the street to be improved, any one 
lot might be assessed for the cost of the work done on its immédiate 
front, no matter if, instead of beneflting the lot, the work done prac- 
tically ruined its value; thus fitly illustrating how intolérable the 
rule that woùld arbitrarily subject the private property of the citizen 
to the burden of public improvement when separated from the basai 
proposition of beneflts bestowed equal to the burden imposed. Judge 
Wagner, when confronted with this dilemma, receded, and said: 

"The property must bear Its just burden to the whole work according to its 
frontage. Any other construction would pe Unequal and un.iust, and contraiy 
fô the theory of supposed beneflts whieh support and uphold thèse laws. 
Gradlng In front of a given pièce of property may be a damage instead of a 
benefit, and it will not be presumed that the property holder should be obliged 
to pay for the whole work that causes his damage. The. assessment should bo 
made in the proportion which the whole frontage of any particular lot bears 
to the entlre work." 

After thus recognizing the foundation of the rule of spécial as- 
sessments, it seems to my mind to be irreconcilably contradictory 
to say that the requiremént is fully met by an apportionment based 
solely upon the frontage of the lots on the street, without any re- 
gard whatever to the fact of whether or not the particular lot is 
beneflted at ail by the work done throughout the length of the street 
improved, and without any regard to the fact of whether or .not 
the benefit bestowed is equal, as between ail the lots fronting on 
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the Street. It is to be observed that the learned jiidge had just 
recognized the demand of justice that the particular lot should only 
bear its just proportion, and therefore an assessment which should 
be made for the cost of the work done in the immédiate front of the 
lot might be ruinous rather than bénéficiai to it. This being un- 
questionablv correct, exactly how this condition of the particular 
lot thus inconvenienced or left by the improvement could be 
changed into a beneflt by completing the extension of the street 
throughout the distance covered by the contract is incompréhensi- 
ble, as also why gross inequality might net continue to exist among 
the lots assessed after the completion of the work. The utmost 
that can be urged in favor of the front-foot rule, as applied to the 
case at bar, is, as has been suggested by counsel, that it is the 
policy of the state législature on this subject, which rests for its 
support upon the bald assumption that reasonable equality is at- 
tained by this method; that is to say, if the législature should dé- 
clare that the cost of opening and paving streets in cities of the 
third class shall be assessed upon one block most centrally situated 
along the line of the street, the act should stand, because it is the 
declared législative policy of the state, and because, in the judg- 
ment of the législature, the method reasonably approaches equality 
and justice. Statutes in this and other states, which provide that 
the cost of such improvement shall be assessed where the lots 
touch, according to their value, furnish more nearly a rule of equal- 
ity, for they are based upon the underlying principle of the revenue 
laws of the state, which require every citizen to contribute towards 
the burdens of government according to the assessed value of his 
property, as that bears some reasonable relation to the quantum of 
protection or beneflt his property receives. At ail events, it is less 
instinct with inequality and injustice than the front-foot rule, 
which utterly ignores the relative beneflts received by the several 
lots called upon to contribute. 

The discussion in Barnes v. Dyer, 56 Vt. 469, cited in Village of 
Norwood Case, is quite pertinent to this contention of défendants. 
Under the act of the législature under review in that case, the city 
council was authorized to assess the owners of abutting property 
for a street improvement "so much of the expense thereof as they 
shall deem just and équitable." ïhe statute further provided for 
— what the Missouri statute does not— notice, hearing, and appeal. 
The constitutionality of this act was successfully attacked by the 
property owner sought to be taxed under it. The court held that 
the language "as they shall deem just and équitable" flxed no defl- 
nite standard by which the rights of the taxpayer were to be pro- 
tected, as it was impossible from the terms employed to know upon 
what theory the council proceeded in determining what was équi- 
table and just, whether it was in view of beneflts bestowed, or 
upon the value of the land, or personal convenience to the owner, or 
of his ability to pay, or ail combined. The court, after referring to 
Judge Dillon's discussion of this question, said: 

'The act in question malles no express allusion to the assessment on aecounc 
of benetit; neither does it limit the assessment to the amount of beneflt. Yet, 
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as weijjave,s^i^,j tl|^ç,,rlght to. ass^ssat ail dépends, splely onbenefit, apd must 
be brpportiofiBd .tD ariè limîted py it. An iiapr.ovement' mlght cost double tbe 
benéflt to th^ Mtd'é&péclâlly beneflted." ' , 

.iPprtier on; tlîjç court said: , /, 

"Ttiecases Whlch haye çs,1;ablis]jetdi the nile that tbe statute authovizing an 
assessmçnt must flx tbie lesgal standard to which It shall be made to conf orm 
hâve not turhed on tlië phïàseolbgi' of constltiitlonal provisions. It is every- 
wbete treated as a gênerai cdnstltutional principle that no member of soclety 
shall be eompelledto contribute more than his proportion. Unless thi.s is so, 
there Is no protection against aphitrary injustice in tl^e imposition of taxes. 
To secure this protection, courts hâve held that législative enactments must set 
up a standard, flx a rule, to be confonkièd to as a guide In ail cases,— a uniform, 
certain rule, so far as reasonably pr^etlcable, and not susceptible to différent 
applications to différent indlviduals of the class to which it applies. If the 
enactment fails in this regard, it is deemed f a tallydef active. TUe proposition 
is Sound, because It is an adherenqe to the fundamental principles which in a 
constltutlonal government are designed to protéct thé individuai against in- 
justice and oppression." ' 

A like rulipg was ina.de on a like statute in Bogert v. City of 
Elisabeth, 27 N. J. Eq., 568, cited by Mr. Justice Harlan. How 
much more so .should it be held that the Missouri statute is ob- 
noxious to the fundiamental right of private property wheu it not 
only directs that the apportionment of such spécial tas shall be 
accprding to the front foot, but does not eyeJQlimit the discrétion 
of the governing council in making the as^essment to any consid- 
ération of its equity or justice? Who can tell iii this case by what 
considération the council of Springfleld distri;buted the cost of this 
work according to the front foot? Did theyi çonsider the relative 
beneât? of each lot, or. the value thereof, or the convenience of the 
owner, or hisability to pay, or ail combined? Following the saïue 
thought, Mrf Justice Harlan (172 U. S. 281, 19 Sup. Ot. 191) said: 

"It will not éscape observation that, if the entire cost incurred by a municipal 
corporation in condemning land for the purpose of opening or extending a street 
can be assessed back upon the abutting property without inquiry in any form 
as to the spécial beneflts reeeived by the ovsfner, the resuit will be rnore inju- 
rions to the owner than if he had been required In the first instance to open the 
street at his ovpUi cost without compensation in respect of the land taken for 
the street; for by opening the street at his own cost he might hâve at least 
saved the expense attending ;tormal proceedings of condemnation." 

It is arguedî hère in support of this assessment, as was done in 
Village of iNorwood Case, that the court ought not to interfère by 
injunction, because the complainants did not show nor offer to 
show by proof that the amount of the assessment upon their prop- 
erty was in exeess of the spécial beneflts àccruing to it by rea- 
son of the opening of the street; and the bill of complaint in this 
case is vigorously assailed because it does not in terms so aver. 
To this the court replied : 

"This suggestion implies that, if the proof had showed an exeess of cost in- 
curred in opening the street over the spécifie beneflts àccruing to the abutting 
property, a deçree mlght properly hâve, been made, enjoining the assessment to 
the estent simply that, such cost exceeded the beneflts. We do not concur in 
this vlew. As the pleadings show, the village proceéded upon the theory, jus- 
tifled by the words of the statute, that the entire cost incurred in opening the 
street, Including the value of the property appropriated, could, when the assess- 
ment was by the, front foot, be put upon the abutting property, irrespective of 
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spécial beneflts. The assessment was by the front foot and for a spécifie 
sum representing sucli cost, .and tliat sum could not hâve been reduced under 
the ordinance of the village, even if proof had been made that the costs and ex- 
pansés assessed upon the abuttlng property exceeded the spécial beneflts. The 
assessment was in itself an illégal one, because it rested upon a basis that ex- 
cluded any considération of benetits. A decree enjoining the whole assessment 
■was therefore the only appropriate one." 

It is to be conceded to the contention of défendants' counsel that 
if, notwithstanding the statute in question makes no provision ei- 
ther before or at the time or after the assessment of the spécial tax 
for a hearing or contest by the lot owner as to whether or not his 
property is beneflted by the improvement as charged against his 
lot, yet, if when sued on the tax bill he has the right to défend 
thereto on the ground that his property received no benefit, and 
can in this manner hâve this right adjudicated, then the statute is 
not unconstitutional as to this assessment, as he would thus hâve 
his day in court to contest its validity in this respect. Because of 
some confusion in the language of the judge who wrote the opinion 
in the particular case, this question is not free from some embar- 
rassment, and to its considération I hâve given careful attention, 
as I hâve no disposition to produce any couttict of opinion with the 
suprême court of the state touching so vital and important a ques- 
tion as this case présents, especially where its construction of the 
state statute is binding on the fédéral court. 

In City of St. Louis v. Eicheson, 76 Mo. 470, it would seem, on 
a casual reading, as if the court had sustained this contention of 
counsel; but, read in the light of the real question involved in that 
case, the décision does not go to the extent claimëd for it. That 
was a condemnation proceeding, authôrized by the charter to be 
instituted before one of the circuit courts of St. Louis, directing, 
upon the flling of a pétition, that a summons should issue, giving 
the défendant 10 days' notice of the hearing of the pétition. It 
further provided 'that, upon the court being satisfied that due no- 
tice had been given, it should appoint commissioners to assess dam- 
ages which the owners of land may severally sustain by reason of 
such appropriation. The flfth section of the charter made it the 
duty of the commissioners to ascertain the actual value of the land 
proposed to be taken, without référence to the projected improve- 
ment and the actual damage done to the property thereby, and for 
the payment of such values and damages to assess against the city 
the amount of benefit to the public generally, and the balance 
against the owners of the property especially benefited by the im- 
provement, in the opinion of the commissioners, to the amount that 
each lot of said owner shall be beneflted by the improvement. It 
is further provided that the amounts to be paid by the owners of 
property especially benefited, as ascertained by the commissioners, 
should be a lien on the property so charged. The act further pro- 
vided that the report of the commissioners might be reviewed by 
the circuit court on exceptions filed, whereupon the court should 
make such order therein as right and justice might require, and 
might order a new appraisement upon good cause shown ; that the 
hearing of such exceptions should be summary, etc. It further 
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provided thattax bills should be issued therefor, and after the ex- 
piration of 60 days the unpaid bills should be tiirned over to the 
city counselor for collection by suit in the name of the city. To 
one of such suits the owner of a parcel of land appeared and aç- 
swered, setting up that he had had no notice of said proceedings 
resulting in the taxation of his property at any time during its 
pendency, *nd claimed that the asseaament and judgment were in 
contraYention of the fifth ampndment.jto the fédéral constitution. 
The court sustained a demurrer to this answer. A majority of the 
suprême court sustained this action of the circuit court, for the 
reason that the défendant, when sued upon the tax biil, might 
maintain, "by way of answer, any good and valid défense he might 
hâve, or, which he could hâve presented to thei original proceedings 
in the circuit court for the condemnation of said property and the 
assessment of said benefits, if he had been made a party thereto 
and had notice thereof. But the answer actually made by the de- 
fendant was that he was not a party to, and had no notice of, said 
original proceedings in the circuit court, etc. It may be conceded 
that this answer is true, and yet, if our construction of the charter 
and ordinance is correct, this answer, in the language of the de- 
murrer, does not state facts sufflcient to constitute a défense to 
this action. It may be true that he was not a party to said origi- 
nal proceeding during its pendency, and had had no notice there- 
of; yet that fact is wholly immaterial, if he is a party thereto, 
^iuly notiiied, and can be heard in his défense herein. In this par- 
ticular we think the défendant in his answer misconstrued the 
charter, ordinance, and proceedings thereunder, and mistook his 
rights and r(îmedy in the premises. The demurrer to the answer 
as filed, therefore, was rightfully sustained." It is to be observed 
in the flrst place that the âfth section, of the charter in question 
provided, flrst, "for the payment of such values and damages, to 
assess against the city the amount of beneflt to the public gener- 
.ally, and the balance against the owners of ail property which shall 
be especially beneflted by the proposed improvement, in the opin- 
ion of the commissioners, to the_ amount that each lot of said owner 
shall be beneflted by the improvement,"' That is to say, the one 
feature whjch most distinguishes that charter from the statute in 
xjuestion is that the commissioners were authorized to apportion 
the balance to the private lot owner as he should be beneflted by 
the improyement. Under this chapter, therefore, his lot could not 
be subjected to a tax greater than the beneflt received from the 
improvement; vi'hereas, under the statute in question, the cost of 
the improvenjent, is to be apportioned according to the front f oot, 
without rega,rd tb the amount of beneflt the owner receives there- 
from. In otier words, tïie right of the property owner under the 
St. Louis charter not to be subjected to a greater burden for the 
cost of the improvement than the beneflt he received, therefrom was 
preseryéd in the very law which subjected him tô the tax. xVnd 
inasmuch as the statute whicli conferred upon the circuit court tlie 
power tb propeed to judgment in thé.ct^e demanded that the prop- 
erty owner should hâve notice and a: hearing thereon, with the ex- 
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press direction tliat if the circuit court, as a court of gênerai ju- 
risdiction, is of opinion that the assessment was unduly appor- 
tioned, it "sliall make such order therein as right and justice niay 
require, and may order a new appraisement," it made tlie assess- 
ment imposed ui>on the défendant subject to this right of review 
and readjustment by the court, as "justice may require." And 
therefore the court held that, if the circuit court proceeded to judg- 
ment of condemnation and assessment oJ^ beneflts without notice to 
the défendant, this right was not wholly gone, but he might, when 
sued for the enforcement of the tax, make such défense thereto as 
he could hâve made in the first instance in the circuit court. But 
no such provision is found in the statute in question. On the con- 
trary, the power conferred on tlie city council is imperative, and 
without discrétion, to apportion the cost of the improvement of the 
whole Street upon the abutting lot owners "in proportion to the 
front foot." This is emphasized by the provisions of section 1498 
of this statute, which provides that the city council shall hâve pow- 
er, by resolution, to déclare that the work or improvement is "nec- 
essary to be done," and after providing for the publication of such 
resolution for two weeks, unless a majority of the résident owners 
of property liable to taxation therefor file a protest against such 
improvement, "then the council shall hâve power to cause such im- 
provement to be made, and to contract therefor, and to levy a tax 
as herein provided." So that, if it could be held that under this 
statute the défendant when sued upon the tax bill could make dé- 
fense thereto, such défense could, in the very nature of things, be 
no greater than he could hâve made to the assessment if notified 
thereof during the pendency of the proceedings with the right to a 
hearing; and the court, by the statute itself which would be the 
source of its power, could do nothing more than to see in the mat- 
ter of benefits that the proportion assessed against the lot was not 
greater than the frontage thereof. A moment's considération of 
this aspect of the statute in question will demonstrate the fact that 
an attempt by the trial court in a suit for the enforcement of a 
tax bill to try and détermine the question of benefit to the défend- 
antes lot would tliwart the whole schenie of this statute for the ap- 
portionment of such spécial assessment. The tax being a statu- 
tory lien, under the state practice the suit would be an action at 
law, in which either party would be entitled to demand a jury. 
Suppose in such trial the jury should flnd that the particular lot 
was unduly assessed by at least one-half more than the beneflt re- 
ceived ; as the other lot owners would not be parties thereto, there 
could be no ascertainment binding on them as to liow much tliey 
should hâve been assessed; nor would the trial cotirt hâve power 
under this statute, as in the case of the St. Louis charter, to direct 
a readjustment of the assessment on the lots. Likewise, in sep- 
arate suits against the lot owners, varying results might be reached 
by the jury, the sum of which would be a dislocation and disar- 
rangement of the whole assessment, defeating the declared pur- 
pose and language of the statute, which demands that the appor- 
tionment shall be by the front foot, and by no other means. The 
94F.-27 
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contracter could not go back td the city council and hâve new cer- 
tiflcates issued which could bind any lot owner to a proportion 
greater than that estabiished in the judicial proceeding. As the 
claim 6f the contractor is not an obligation of the municipality, 
hdw wonld he be paid for his work? The situation thus presented 
îs quite différent from that claiss of cases where thé taxpayer de 
fends' àgainst the suit on the gronnd that the' stiatute or the ordi- 
nance which authçrized the imposition of the tàx bas not been 
complied with, or that the work done by the contractor is not done 
in çonfornlity to the contract, and thereforé the contractor, in jus- 
tice and good conscience, is not ehtitlèd to collect the amount ex- 
pressed in the certificate. He loses in such case to the extent of 
his dèfàult. In other words, he loseS nothing, becauSe he has not 
earned his demand under the statute and under the contract. Not 
so in a ça^é like this, where no question is made that, the contractor 
has not in ail respects performed his contract, and the value of the 
work is ëqual to the suni of the certiflcates which hâve been issued 
to himih strict conforinity to the statute on the "front-foot rule." 
I furthei-more assert that the supfehie court of this state since the 
décision in the Richeson Case, supra, has expressly decided that in 
a suit oi such tax bill, where the àssessment has beèn apportioned 
on the froat-foot rulé, the taxpayer cannot défend on the ground 
that thé Jiarticular lot was not in fact benefited. In Farrar v. City 
of St. liôhis, 80 Mo. 379, the statute in question directed that when 
the work "is completed the président of the bcjàrd of public im- 
proveïùénts shall compùte the cost' théreof respéctively in the pro- 
portion that the linear feet of each lot fronting or borderihg on 
such improvement beàis to the total number of linear feet of ail 
the property chargeable with the spécial tax, abd shall make out and 
certif y to the comptroller, on béhalf of thé contracter, bills of such 
cost and asseissment accordingly as rèquired bjr. law." Among the 
défenses intèrposed in that case wais the following : 

"That the ordinance makes no provlèion for aseertaining the benefits to the 
public; but assesses the whole cost thereof equally upon each linear foot front- 
ing on said avenue." 

Judge Norton, after reviewing the rulings of the suprême court 
of the state touching this question, said: 

"Having shOTvn that the charter of the city confers upon it power to pave 
and reconstruct its streets, and to assess the cost of the work on the adjoinlng 
property, wlthout binding it to any method of apportioning the cost, but leaving 
the municipal authoritles free to adopt any method hot forbldden by the con- 
stitution or gênerai laws of the state, It foUows that they might adopt any 
method In apportioning the cost which the législature could adopt." 

Further on be said: 

"The liability of lots fronting on the street, the paving of which is author- 
ized to be chargea with the cost of the work according to thelr f rontage, having 
been thus so repeatedly asserted, the question is no longer an open one in this 
Btate, and we are relieved of the necesslty of examining authorlties cited by 
counsel for plaintlff, condemnlng what is fainiliarly known as 'the front-foot 
rule.' Whlle irregularities arising in the enforceroent of the rule in consé- 
quence of irregularities in the situation and depth of lots may afflord a reason 
for an appeal to the législative power of the state for thelr rectification, they 
would not justify the courts in invading the domain of the législature." 
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And as further incontestable proof that in the mind of tlie su- 
prême court where the législature has arbitrarily flxed as the basis 
of the assessment the mère frontage of property, without regard to 
its Talue or extent «f its improvement, no inquiry is permissible by 
way of défense to such assessment when made by the front foot, 
he asserts by way of quotation, on page 395, that: 

"It Is not in the power of the courts to enforce any fancled echeme of equaJ- 
Ity seeming to them more just than the one adopted by the législature. The 
latter department of the government is wisely intrusted with the entire control 
of this Bubject, aud, if practical injustice Ig done, the remedy is wlth the 
people." Agaln: "It is not whether the tax will produce perfect equality of 
burdens, nor whether the power may not be abused. We know too well that 
under any System of taxation thèse things may and do happen. They are evils 
not withln the powers of the courts to remedy. It la for the législature to 
guard against them." 

This case was followed by that of Rutherford v. Hamilton, 97 
Mo. 543, 11 S. W. 249, in which the défense was sought to be made 
that the act was unconstitutional, "because the cost of the sewer 
was apportioned by the city engineer against the property fronting 
on the improvement in proportion to the frontage of each lot, with- 
out considering the amount of actual beneflts conferred by the 
sewer on each lot owner." And it was held not only that the front- 
foot rule obtained in the state, but, in effect, that such an assess- 
ment was conclusive on the property owner as to the amount of 
beneflt received. Again in Keith v. Bingham, 100 Mo. 300, 13 S. 
W. 683, it was held that "the fact that the street did not beneflt but 
damage the property sought to be charged with the tax bill is no dé- 
fense to an action on the latter." As further proof that this is the 
opinion of the suprême court, iH City of Nevada v. Eddy, 123 Mo. 546, 
27 S. W. 471, Chief Justice Gantt (123 Mo. 562, 27 S. W. 475) said: 

"The power, under section 1495, Bev. St. 1889, is in the municipality to dé- 
termine the necessity of the improvement, subject to the protest et a majority 
of the résident adjoining owners, and to assess it on ail lots and pièces of ground 
abutting on the improvement according to the front foot thereof. ïhe owner 
without a building is taxed in the same proportion as one who owns a valuable 
building, or, mayhap, a palatial résidence." 

Language could not more forcibly emphasize the fact, not only 
that the front-foot rule is arbitrary, regardless of the respective 
beneflts to the property touched, but that it admits of no conten- 
tion that the party assessed is not beneflted at ail. But it is sug- 
gested that Judge Gantt in the later case of Bank v. Carswell, 126 
Mo. 436, 29 S. W. 279, held that this mode of assessment was not 
conclusive on the property owner, and that he might make défense 
of no beneflt to a suit on the tax bill. If this were so, it certainly 
would not be creditable to the consistency of the suprême court of 
the state, and would bè a remarkable achievement of tergiversa- 
tion. The assessment in that case was made, under the gênerai 
statute (sections 1404-1447, c. 30, Rev. St. 1889), by a city of the 
second class, which provided that the assessment should be made 
on the basis of the "value of ail the property to be charged with 
the cost thereof, exclusive of the improvements thereon, by the 
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city aisséssôr, which assessment shall be delivered to the city en- 
gineer. * * * The city engineer shall compute the cost there- 
of and apportion the same among the several lots or parcels of 
property * * * according to the value thereof flxed by the city 
asséssor af oresaid ; and charge each lot or parcel of property with 
its proper share of such cost." The apportionment was not ac- 
cording to the front foot, but it was on the basis of the assessed 
value of the property to be charged therewith, and each lot or par- 
cel of property was to be charged "with its proper share of such 
cost." The statute further provided "that nothing in this statute 
shall be so consfrued as to prevent any défendant froin pleading in 
réduction of the bill any mistake or error in the amount thereof, 
or that the work therein mentioned is not done in a good and work- 
manlike manner; and that if any party shall set up by way of dé- 
fense that the work was not done in a workmanlike manner, ac- 
cording to the class of work mentioned in the contract, and that 
such party before the commencement of the suit tendered to the 
contraetor, or other holder of, the bill, the full value of the work 
done, afld shall establish the same on the trial, the recovery shall 
only bCi for the amount so tendered, and judgment for the costs 
shall be rendered against the plaintiff. The sole ground of défense 
in that case was that the tax was in contravention of the state and 
fédéral constitutions, "in that it sought to take defeadant's prop- 
erty without due process of law, in that it sought to create a lien 
on his property and compel him to pay a local assessment without 
an oppprtunity to be heard on the matter." No question was pre- 
sented in that case by the pleadings asking for any reconsideration 
of the question theretof ore settled by the suprême court that in 
such suit the party could not défend on the ground of no beneflts 
received, or authorizing the court to pass upon such question. 
Therefôse the court simply held that the statute in that case was 
constitutional, and that the city "had the power to impose on the 
property owners thé burden of the grading of the street, and this 
it has done by the charter, and it was compétent for the législature 
to empower the city to make the contract for grading. No notice 
was required to be given the défendant of the passage of the ordi- 
nance or the letting of the contract. * » * The only défense to 
this action is the unconstitutionality of the charter provisions of 
cities of the second class, and not the amount or correctness of the 
tax bill." Instead, therefore, of this rulii^ sustaining the conten- 
tion of défendants' counsel, the express language of the judge is 
that the amount or correctness of the tax bill is not matter of 
défense. The offer, therefore, of défendants on this preliminary 
hearing to show by affldavits that in the opinion of afflants one of 
the lots in question was as much beneflted by the improvement as 
another, aiid that the lots, independent of the improvemeuts there- 
on, are ôf eqnal value, is no answer to the abuse which the statute 
invites. The inhérent vice of thé statute lies in the unbridled dis- 
crétion conferred by it upon the municipal council, and the impossi- 
bility thereunder of judicially ascertaining what was in the mind 
of each member of the board in making the apportionment. As 
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said by Mr. Justice Peckham in U. S. v. Trans-Missouri Freight 
Ass'n, 166 U. S. 318, 17 Sup. Gt. 550: 

"The only proper way to construe a législative aet is from tlie language used 
in the aet, and upon proper occasion by a resort to a history of the times when 
it was passed," and, furtlier, that "it is the duty of courts to aseertain the 
meaning of the législature from the words used in the statute and the subject- 
matter to which It relates." 

This rule is always iinperative where the language of the statute 
is plain and unambiguous. Sedg. St. & Const. Law, 194-251. In 
such case the statute must stand for a reason, and the courts are 
not at liberty to look outside of it for some specious meaning or 
import that may impart validity to it when assailed for its glar- 
ing violation of a constitutional right of the citizen. The chief 
justice in Bogert t. City of Elisabeth, supra, pertinently observed:' 

"This order [ordinance hère] is so plaln and definite that it is impossible by 
construction to contract it within constitutional bounds, There is not a hiut 
in the clause suggestive of the idea that the laud on the line of the street is not 
to be burdened beyond the degree to which it is especially benetited." 

In the very nature of the power imposing this spécial tax upon 
the abutting property there must be some method of ascertain- 
ment, and some time of determining, the question of fact as to 
Avhether or not one lot is subjected to an undue burden compared 
to that apportioned to the other lots alike situated. The whole 
burden of such tax cannot be jdaced upon a single lot on the 
ground that the whole is not greater than the betterment of such 
lot, unless the other lots on the street dérive no beneflt therefroni. 
The burden should be distributed ratably among the several lots in 
the relative proportion of the benefits received by them. This is 
so just and reasonable as to hardly require the support of author- 
ity. Dill. Mun. Corp. § 671, in discussing this rule skys: 

"The decided tendency of later décisions is to hold that the législative power 
)s not unlimited, and that thèse assessments must be apportioned by souie rule 
capable of producing reasonable equality." And further on: "That the spécial 
benefits actually received by each parcel of contributing property was [is] the 
only pi-iuciple upon which such assessments can justly rest." 

In Tide-Water Co. v. Coster, 18 X. J. Eq. 519, the court said: 

"The rule must, at least, be one which it is legally possible may be just and 
équitable as betvveen the parties assessed." 

To the same eiïect in Bogei't v. City of Elizabeth, supra, the court 

said : 

'■'J"he sum of the expense is ordered to be put on certain designated property, 
without regard to the proportion of beneflt it has received from the improve- 
ment." 

And this was held to be fundanientally wrong. 

Equality is equity. And the right of the owner of a lot to hare 
this burden of spécial tax ratably distributed among the lots bene- 
fited does not dépend alone upon the state constitution exacting 
equal taxation, but has "its foundation in those elementary prin- 
ciples of equity and justice which lie at the root of the social com- 
pact" (In re Canal Street, 11 Wend. 154-156), and he can therefore 
invoke for its security and protection the fédéral constitution. 



422 94 FEflE;R4L REPORTER. 

wrhich. ^ûliJWts not only the taldixg of private property for public 
use without just compensation, bqt the depriyation thereof without 
due, process Q^ la^v^, and dénies to the state the power to "deny with- 
^n its |uïi8<Jictiori the equal pridtection of the laws." Jfi'olîowing 
what' î coBceive to be the ruling of the suprême court in the Village 
of NoFwoodGase, supra, the ténrporary injuïietion asked for is 
granted. 



, : BKINKBRHOFF v. BRUMFpLD, County Treasurer. 
AULTMAN & ÏAYLOR CO. v. SAME. - 
"(Circuit Court, N. D. Ohio, B. D. May 19, 1899.) 
1. CoNSTiTOTioNAii Law— DtTB Procbss 'of IvAw— Oisqûalificatioiî bt Inter- 

B8T, .,,,,, ,, 

Rev. St. Ohio, § 2781, groviding for an examiriation by the fiuditor as to 
propeçty withheld from the tax list by the tâxpayer, ijiakes' taxes found 
wlthlielà delinquent from the timè'certified to the trea^urér, and enforcea- 
ble by distràint. Rev. St. Ohio, § loYli alloWs the àuditor a cdmmissiou 
Of 4 ppr cent, on ail ta^fes so added to the tax dupllcate. Hchl that, the 
functioJjspf the audjtor being ju^icial in thelr nature, his pecuniary in- 
terést reridèrs proceedings conducted by him not due process of law wlthin 
Obnst. Amend. art. 14.i ' 

3. Fedkkàl Courts— Equitable Rkmkdies under' Stïte Laws— Restrainikg 
CoLiiBCTiON, OF Tax. 

A remedy by injunetion against the collection of aji illégal tax, expressly 
provided by a state statute, may bé applied by a fédéral, court of equity 
In the state; notwithstahding the statute also provides for àti action at law 
to recover' back the tax when paid; Oummings v. Bank, 101 tJ. S. 153, 
followed. : ■ 

Wm. A. Lynch, Harter & Krichîaaum, Bell & Brinkerhoff, Oum- 
mings & HcBcide, and Bricker & Workman, for complainants. 

Brucker -& Cummins, Douglas & Mengert, and J. B. Jones, for 
respondent, - {'. 

;RICKS, District Judge. Thèse two bills are flled against Charles 
Brumfleld, treasurer of Richland county, Ohio, and, as they involve 
acts relating Ijo both cases, vpe treat them together whenever it is 
necessary to refer to them in connection with the bills. , Thèse bills 
seek to enjôin the respondent, who is treasurer of Richland county, 
Ohio, from enforcing the collection of |228,899.79 of taxes and pcnal- 
tîes from the Àultman & Taylor Company, and $162,918 of taxes and 
penalties from George Brinkerhoff, administrator of the estate of 
Michaél D. Harter, deceased; and the aggregate, with interest claimed, 
aniounts t'ô ûèarly |500,000, which sums, the bills aver, stand illegally 
charged against the complainants on aceount of the taxes alleged 
to hâve been unlawfully and fraudulently withheld from the tax 
duplicate 'of ■ the said county by the Aultman & Taylor Company 
and by George Brinkerhoff, administrator of the estate of Michael D. 
Harter, deceased, for the years 1898, 1894, 1895, 1896, 1897, and' 1898. 
The Aultman & Taylor Company, in its bill, allèges that for said years 

1 As to due process of law In revenue proceedings, see note to Read v. Din- 

, 8 p. ,G. A. 398. , 
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it made full and complète returns of ail its taxable property required 
to be listed, and that it had so far progressed in liquidating its aifairs 
tliat, in 1897 and 1898, after deducting tlie sum of its légal bona flde 
debts from its taxable assets, there remained no crédits, as deflned 
by section 2730 of the Revised Statutes of Ohio, or other personal 
property, for it to retum that was subject to taxation; that it made 
in said years, respectively, full and complète reports to the auditor 
of Eichland county, Ohio, of such facts, with full written explanation 
of its property matters as affected by the taxing laws; that it never, 
at any time from 1893 to 1898, made any false return of its property 
for taxation; that it never evaded mailing a proper return, and that 
its return was never, at any time, fraudaient or evasive, but full and 
complète, as required by law. The complainant George Brinkerhoff, 
administrator, allèges that his décèdent, Michael D. Harter, in 1893 
made a correct return of his property for taxation ; that he then livedi 
in Richland county, Ohio ; that in the years 1894, 1895, and 1896 the 
said Michael D. Harter, décèdent, was nôt a citizen or résident of the 
state of Ohio, but was in said years, and up to the time of his death, 
on February 22, 1896, a résident of the state of Pennsylvania; that 
he owned no personal property subject to taxation in Eichland county 
during said years whieh the laws of Ohio required him to return for 
taxation; that for the years 1897 and 1898 the complainant, as 
administrator, held and controlled no property subject to taxation 
under the laws of Ohio for which returns should huve been made. 
The bills of complaint further allège that for each of said years 1893 
to 1898, inclusive, the auditor of Richland county, wrongfully claim- 
ing that said complainants had made false returns of their pensonal 
property for taxation, and claiming to act under the authority of 
sections 2781 and 2782 of the Eevised Statutes of Ohiù, placed upon 
the tax duplicate, and certifled for collection against said complain- 
ants to the said Charles Brumfield, treasurer, taxes and penalties as 
follows: 

Against the Aultman & Taylor Company: 

For 1893, princiijal, .«1,^<Î4,500 00, tax, $35.7<S5 35 



3894, 
1805, 
189rt, 
18.97, 
1898, 



l,2(>4,50O 00. " 35.5.S2 4.5 

1,264,500 00, " 35,78.5 35 

1,264,500 00, " .3«,Ô44 05 

1,264,500 00, " 37,049 85 

1,264,500 00, " 37,.302 75 



Against George Brinlcerhoffl, administvator: 

For 1893, principal, $ 900,000 00, tax, $25,470 00 

" 1894, " 900,000 00, " 25,200 00 

" 3895, '• 900,000 00, " 25,470 00 

' 18ÎK>, " 900,000 00, " 26.110 00 

'• 1897, " 900,000 00, " 2<;i.370 00 

" 1898, " 900,000 00, " 26,550 00 

The said sums included a penalty of 50 per cent, of the original 
amount claimed, wliich penalty was an infliction imposed by the 
auditor, and the said sums for each year, multiplied by the rate of 
taxation for each year, provided the basis and means by which said 
auditor arrived at the taxes claimed. The bills further aver that the 
si«d taxes and penalties now stand charged for collection on the 
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face of tlie tax dupliçates, and appear as debts, respectively, against 
tb,e Aultman & Taylor Conipaiiy and the estate 6f Michael D. Harter, 
deceased, to be coïlectèd by action or distraint; and that the said re- 
sppndent, on tlie l,st,,day of February, 1899, began an action against 
eacii of said complainants in the court of commqn pleas of said 
county. Tbe said biHsof complaint àver that a fédéral question is 
presented, inasmuch as that the proceedings above narrated, if per 
mitted to be carried out to their logical resuit, would deprive the coui- 
plainaats of their property without due process of law, and would be 
in contravention of the constitution of the United States. 

The flrst contention presented by the issues is whether the notice, 
as. given to the complainants, was such as was CQntemplated by the 
laws of Ohio. The facts show that the complainants were notifled 
by the auditor to appeap in his office to explain why certain property 
was not reported for taxation, and why certain personal propertv 
was withheld from the tax duplicate. Said hearing had been carried 
on, scTeral witnesses had been examined, and it was then understood 
by the parties that further proceedings would be resumed after due 
notice was given. The allégations of the bills are (and the facts 
stated in the affidavits conflrm thèse allégations) that immediately 
âfter the last adjournment the complainants were told that they 
would be notified if any further proceedings took place, and an oppor- 
tunity would be given them to présent any matters they might choose 
to place before the authorities before they disposed of this important 
question. Immediately after this assurance had been given, without 
waiting to give them additional notice, the respondent proceeded 
at once by suit against the complainants in the court of comnion 
pleas of Richland county. This suit was to tecover the large 
amounts. heretofore stated. It is contended on behalf of the com- 
plainants that such notices, as they had were not sufflcient to give 
them an opportunity to be fully heard, and that the proceedings had 
under such imperfect notices were not such as contemplated by ths 
constitution of the United States, and were npt due process of law. 
This court had occasion to examine thèse statutes very fully in the 
case of Meyers v, Shields, reported in 61 Fed. 713, In view of the 
opinion of the court on the second contention to be considered, it will 
not be necessary to cônsider any further the sufticiency of this 
notice. The facts, as they appear from the affidavits, tend to show 
that the oflBcers charged with the collection of thèse taxes did not 
deal fairly with the complainants in their notices and proceedings 
before the auditor, and evidently intended to take advantage of them 
in prematurely instituting suits against them. It is but fair to 
state that the claim on the. part of the county officers is that they 
were advised that the complainants were aboutto apply for an in- 
junction, and that therëfore thèse suits were instituted. Whether 
thèse notices were sufflcient or not, we can proceed to the considéra- 
tion of the second contention presented by the Wlls. The statutes 
of Ohio contemplate that after an examinaliion such as the auditor 
held in thèse cases that offlçer was to naake a report of the nature of 
the Personal property he: f ound to be withheld by ,the taxpayer from 
the tax list and from his reoort to the assessor, and from such facts 
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and lexamination to name the amount which lie claimed was due to 
the state and county. Such report froui the auditor was to be 
transcribed in a bock prepared for tliat purpose in the auditor's 
office, and the auditor wae to certify the same to the treasurer; and 
from that moment they became delinquent taxes and penalties, for 
which the treasurer might bring suit, coupled with the power of 
distraint to enforce the collection of the alleged delinquent ta,xes. 
The tribunal thus created bj- the laws of Ohio for the purpose of sit- 
ting in judgment upon delinquent taxpajers is, by reason of its com- 
position and the ,powers vested in it, one of the nio.st reinarkable 
semi-judicial bodies known to the jurisj)rudence of auy country. 
For instance: In the Aultman & Taylor Company case the tax and 
penalty demanded amounts, in round numbers, to i<22S,000; the 
auditor's commission for collecting this sum, 4 per cent., would be 
$9,120; the treasurer's commission, 5 per cent., would be |10,2()0; 
the inquisitor's portion, 20 per cent., would be |45,600 ; the total fées 
to the auditor, treasurer, and inquisitor, if they succeeded in enfor- 
cing their judicial decree or judgment against the Aultman & Taylor 
Company, would amount to |i;4,980. In the Brinkerhofï, adminis- 
trator, case, the tax and penalty asked from the estate of Michael 
D. Harter is $162,000; the auditor's commission would be |6,480; 
the treasurer's commission, .$8,100; the inquisitor's share, 20 jkt 
cent., $32,400; total for auditor, treasurer, and inquisitor in this case. 
$46,980. Summarizing the above figures, the fées of the auditoi'. 
treasurer, and tax inquisitor, if they succeeded in enforcing the collec- 
tion of the amount of taxes stated from thèse two complainant's, 
would be as foUows: Auditor, $15,600; treasurer, $18,360; inquisitor, 
$78,000, — total, $111,960. In other words, we hâve hère a court, 
constituted by the laws of Ohio, who are to sit in judgment tipon the 
cases of thèse two complainants ; and, in case they décide in faAor 
of the state and against the complainants, their aggregate commis- 
sion would be $111,960, and, if they décide the case in favor of the 
taxpayer and against the county and state, they would be without 
any compensiition for their services. 

In the case of Meyers v. Shields, heretofore cited, this court liad 
occasion to consider the question as to whether the auditor, vested 
with thèse powers, was acting in a judicial capacity, and in that opin- 
ion the décisions of the suprême court of Ohio were cited in the cases 
of Gager v. Front, 48 Ohio St. 110, 26 N. E. 1013, and State v. Crites, 
48 Ohio St. 460, 26 N. E. 105. In such case the court, in referring 
to the auditor's proceedings, said: 

"ïlie respondent was acting in a quasi juilic-ial capacity. Ile liad assumed 
Jnrisdiotlon, and entered upon the investigatiou. ïlie law imposed upon liini 
tlie duty of liearing and weigbing évidence and rendering a deeii5ion upon it. 
Ïhli3 necessarily involved the exercise of Judicial discrétion." 

In the same opinion this court said: 

"Having thus sho\+n the judicial eharacter of the duties which the auiîitor 
performs in the proceedings which hâve just heen reviewed. how does the law 
i--ay his direct peeuniary interest in the judgment he renders affccts the valid- 
ity of his proceedings".' In Pearce v. Atwood, 13 Mass. ;^l!4. Cliief .Tustice 
Parlier said: 'It is very certain that by the principles of natural justice iiud 
of the cowmon law no man ean lawfully sit as a judge in a case in which he 
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may hâve a peeunlary interest. Any Interest, however small, has been held to 
render a Judge incompétent.' Lord Campbell sàid, In Dîmes v. Grand Junc- 
tion Canal, â fi. L. Cas. 759: 'It is of thelast importance tliat the maxim 
that no man Is to be a judge In his own case should be held sacred, and that 
it is not to be qonflped to a cause in which he Is a paJi;ty, but applles to any 
cause In which he has an interest. We hâve âgain and agaln set asidé pro- 
ceedîngs because an individual -who had an interest tooli part in the décision.' 
If one of the judges of a court is dlsqualifled on this ground, the judgment 
will be vold, eveû though the proper nmnber may haive concurred without the 
dlsqualifled judge. The législative volce has spolien in equally positive inhi- 
bitions against interested persons acting as judges, appraisers, road viewers, or 
commissioners. In Ohio statutory provisions are in force allowing a change 
of venue of the suit upon the mère affidavit of the parties of préjudice, blas, or 
interest." 

In the Meyers Oase the court continued its examination of the dé- 
cisions of otiier courts, and found abundant authority for holding 
that a tribunal authorized to render arbitrary and summary judg- 
merrts against citizens having so large a moneyed interest in the de- 
crees and jud^nxents to be rendered by thëm, was not such a judicial 
tribunal as contemplated by the constitution of the United States, 
and that the auditor, who was directly interested in the proceeds col- 
lected under the assessment, could not be eaid to be depriving the 
litigants before him of their property by due process of law. In 
view of the very lengthy opinion filed in thè case of Meyers v. Shields, 
in which neàrly ail the law questions n9W présent ed were fuUy con- 
sidered, I do not f eel called upon, in the brief time I hâve to prépare 
an, opinion in this case, to review the authorities, and state my opin- 
ion as to the law. It is suflicient tosay that, so far as the claim that 
the bills in equity in thèse cases ought not to be entertained because 
the, complainanl^ hâve a copipleté and ^adéquate remedy at law is 
concerned, the suprême: court has, pemoyed every doubt oh that point 
by its opinion ;in the case of Ounamings v. Bank, 101 Û. S. 153, and 
also by the opinion of Judgçi Taft, in the United States circuit court 
of appeals for ,tH0 Sixtii circuit, in Gretheç y. Wright, 75 jPed. 742, 23 
G. C. A. 498. ; If tiie statut^s of ()hio did'notspecially provide that a 
taxpayer against whom illégal taxes had been assèssed might secure 
relief against the CQUectioi,! of the sawe by a hill in equity and an 
injunction, the jurisdictiop of this court might be in dpubt. In view 
of the urgenoy und^i; whicjj this opinion is prepared, I can only say 
that the court^dopts and/reaffirnis the çôijclusione and opinions àn- 
nounced in thecaseof .Meyers v. Shields. This case, bas stood on 
thf docket for fiye years, and the principïes announcéd in it hâve been 
affirmed in several of the circuit !, and district courts of the United 
States, and qijitil reversed it is authority to which the court can prop- 
erly refer. A preliminary injunctiijin will be allo-wed, in lieu of the 
Festraining order heretofore entered, and the parties may prépare the 
case for flnal hearing on an application for a permanent injunction. 
An order. will be entered dividing the 90 days as prescribed by the 
sixty-ninth rule in equity, so that the parties may hâve the case ready 
fox hearing on its merits at the fall term. 
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The A,ttorney General and Joseph H. Call, Sp. Asst. U. S. Atty. 
Wm. Siûgér, Jr., Page, McCutchen & Eells, and Win. H, H. Hart, 
fof défendants. 

ROSS, Circuit Judge. The complainant instituted three enits in 
this court, ijumbered, respectively, 587, 662, and 675, the object of 
which waS thé détermination of the title to those odd-numbered sec- 
tions of land wîthin the 20 and 30 mile limits of the grant made by 
the United States to the Southern Pacific Eailroad Company by the 
act of cohgress of March 3, 1871, which are also within 20 miles of the 
gênerai route ôf the Texas Pacifie fiàilroad Company, as indicated by 
its map thereof flleà in the office 6f the secretary of the interior, 
or within 30 miles of the a^serted deflnite location pf the Texas 
Pàciflc Eailroad from Yuma, on the Colorado river, by way of San 
GrOrgonio Pass, tô San Diego, Cal.; to cancel such. patents as had 
theretofore been issued therefor by the government to the Southern 
Pacific Railroad Company under the grànt of March 3, 1871 ; and to 
quiet the complainant's title to ail of the lands referred to. In each 
of the suits, îsàue was Joihed by the défendants, and certain testi- 
niony takeh tlierein. At that stage of the proceedings the court, 
upon the stipulation of the respective parties, made an order consol- 
idating the suits, with leave to the complainant to file an amended 
and supplemental bill (the parties stipulating that the testimony 
theretofore taken should, so far a8 applicable, be used in the Con- 
solidated case), and with leave to the respective parties to give 
such further évidence as they might elect. Thereafter, and on May 
26, 1896, the complainant flled its amended and supplemental bill, 
upon which issue was joined by the défendants thereto, and addi- 
tional évidence introduced by the respective parties. The complain- 
ant thereafter dismissed the suit in so far as concerned ail of the 
lands mentioned for which patents had theretofore been issued by 
the govemment, except about 5,000 acres, which the Southern Pa- 
cific Railroad (Company contracted to sell and convey to the défend- 
ant Colorado River Irrigation Company. So that the case, as sub- 
rnitted, invôlves those 5,000 acres, and ail of the unpatented odd- 
numbered sections of land embraced within the primary and indem- 
nity limita of the Southern Pacific Company's grant of March 3, 
1871, that are also within 20 miles of the gênerai route of the Texas 
Pacific Company, as indicated by its map thereof flled in the gênerai 
land office, or within 30 miles of the asserted deflnite location of the 
Texas Pacific Eailroad from Yuma, by way of San Gorgonio Pass, to 
San Diego. 

The grant to the Southern Pacific Company was made by section 23 
of the act entitled "An act to incorpora te the Texas Pacific Railroad 
Company,, and to aid in the construction of its road, and for other 
purposes." ; 16 Stat. 573. The act prôtided for the incorporation 
of the Texas Pacific Railroad Company, and autborized and empow- 
ered it to "lay out, locate, construct, furnish, maintain, and enjoy 
a' continuons railroad and telegraph line, with the appurtenances, 
from a point at or near Marshhll, county of Hairison, stafe of Texas; 
thence by the most direct and eligible route, to be determined by 



UKITED STATES V. SOUTHERN PAC. K. CO. 429 

said Company, near the thirty-second parallel of north latitude, to 
a point at or near El Paso; thence by the most direct and eligible 
route, to be selected by said company, through New Mexico and 
Arizona, to a point on the Rio Colorado, at or near the southeastern 
boundary of the state of California; thence by the most direct and 
eligible route to San Diego, California, to ship's channel, in the Bay 
of San Diego, in the state of California, pursuing in the location 
thereof, as near as may be, the thirty-second parallel of north lati- 
tude." By section 9 of the act, congress, for the purpose of aiding 
in the construction of the railroad and telegraph Une thus authorized, 
granted to the Texas Pacific Eailroad Company, its successors and 
assigns, "every alternate section of public land, not minerai, desig- 
nated by odd numbers, to the amount of 20 alternate sections per mile 
on each side of said railroad line, as such line may be adopted by 
said company, through the territories of the United States, and 10 
alternate sections of land per mile on each eide of said railroad in 
California, where the same shall not hâve been sold, reserved, or 
otherwise disposed of by the United States, and to which a pré- 
emption or homestead claim may not hâve attached at the time the 
line of said road is deflnitely fixed." The act further provided that 
in case any of the said lands shall hâve been sold, reserved, occupied, 
or pre-empted, or otherwise disposed of, other lands shall be selected 
in lieu thereof by the company, under the direction of the secretary 
of the interior, in alternate sections, and designated by odd numbers, 
not more than 10 miles beyond the limits of said alternate sections 
lirst above named, and not including the reserved numbers. It also 
declared that "if, in the too near approach of said railroad line to 
the boundary of Mexico, the number of se(;tions of land to whieh the 
company is entitled cannot be selected immediately on the line of said 
railroad, or in lieu of minerai lands excluded from this grant, a like 
quantity of unoccupied and unappropriated agricultural lands, in 
odd-numbered sections, nearest the line of said railroad, may be 
selected as above provided," with other provisions not necessary to 
\ye stated. By section 12 of the act, it was provided that whenever 
the Texas Pacific Company shall complète the first and each suc- 
ceeding section of 20 consécutive miles of the railroad authorized. 
and put the same in running order as a flrst-class road in ail its 
appointments. it shall be the duty of the secretary of the interior 
to cause patents to be issued, conveying to the company the number 
of sections of land opposite to and coterminous with such completed 
road to which it shall be entitled for each section so completed. 
By section 12 it was also provided that the Texas Pacific Company, 
within two years after the passage of the act, should designate the 
gênerai route of its said road, as near as may be, and shall file a .map 
of the same in the department of the interior, and that when that 
map is so flled the secretary of the interior, immediately thereafter, 
shall cause the lands within 40 miles on each side of said designated 
route within the territories, and 20 miles within the state of Cal- 
ifornia, to be withdrawn from pre-emption, private entry, and sale. 
Section 23 of the same act is as follows: 
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, "That for the purpose of Connecting the Texas. Pacific Bailrpf^d wStb the city 
of San Francisco, the Southern P^clilc Eailroad Company, of Oalifornia is 
hereby authorized (BUbject to the laws of California), to construct a line of rall- 
road from a point at or near the Tehachepa Pas», by way oî Los Angeles, to 
the Texas Pacific Eallroad at or near the Colorado river, with the same rights, 
grants, and privllegesj and subject to the sanie limitations, restrictions, and 
conditions, as were granted to said Southern Pacific |lailroad Company of 
California by the act of July 27th, 1866; provided, howéver, that this section 
shall in no way afCect or impair the rights, présent or prospective, of the At- 
lantic & Pacific Ràilroad Company, or any other railroàd company." 

The act of July 27, 1866, is the act by which congress created 
the Atlantic & Pacific Railroàd Company, with authority to construct 
and maintain a line of railroàd and telegraph from a point at or 
near Springfleld, Iklo-, to the western bovindary line of that state; 
thence by the most eligible railroàd route, to be determined by the 
company, to the Canadian river; thence to Albuquerque, on the 
river Del Norte; thence by way of Agua Frio, or other suitable pass, 
to the head waters of the Colorado Chiquito; thence along the thirty- 
flf th parallel of latitude, as near as might be suitable for a road route, 
to the Colorado river, at such point as might be selected by the com- 
pany for: Crossing, and "thence by the môst practicable and eligible 
route to the Pacific," — in aid of the construction of which road con- 
gress granted to the Atlantic & Pacific Company every odd-numbered 
section of public land, not minerai, to the amount of 20 alternate 
sections per mile on each side of such line as the company might 
adopt through any territory of the United States, and 10 alternate 
sections per mile on each side of the line through any state, to which 
the United States had full title, and not reserved, sold, granted, or 
otherwise appropriated, and free from préemption or other claims 
or rights, at the time the line of said road is designated by a plat 
thereof flled in the ofiBce of the commissioner of the gênerai land 
office. 14 Stat. 292. By the eighteenth section of the act of July 
27, 1866, the Southern Pacific Railroàd Company was authorized to 
connect with the Atlantic & Pacific Railroàd at such point near the 
boundary line of this state as it deemed most suitable for a railroàd 
line to San Francisco; and to hâve a uniform gauge and rate of fare 
with that road, and in considération thereof, to aid in its construc- 
tion, "shall hâve similar grants of land, subject to ail the condi- 
tions and limitations herein provided, and shall be required to con- 
struct its road on like régulations as to time and manner, with the 
Atlantic & Pacific Railroàd herein provided for." On the 2d day 
of March, 1872, congress passed an act supplementary to that of 
March 3, 1871, by which the name of the Texas Pacific Railroàd Com- 
pany was changed to "The Texas & Pacific Railway Company," and 
which, after providing for the issuance, and flling and recording in 
the department of the interior, of certain bonds and mortgages by 
that company, and providing that the road should be constructed 
with iron or steel rails manufactured from American ore, except 
such as may hâve been contracted for before consolidation by any 
railroàd company which may be purchased by or Consolidated with 
the grantee company, declared, in section 5 thereof, that the Texas 
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& Pacific Kailway Company should commence the construction of its 
road at or near Marshall, Tex., and should proceed with its construc- 
tion on the line authorized by the original act, and so prosecute 
the same as to hâve at least 100 consécutive miles of railroad from 
Marshall, Tex., completed and in running order within two years 
thereafter, and so continue to construct, each year thereafter, a 
sulficient number of miles, not less than 100, to secure the comple- 
tion of the whole line within 10 years after the passage of the sup- 
plemental act, with a further provision that the company should "com- 
mence the construction of said road from San Diego eastward within 
one year from the passage of this act, and construct not less than 
10 miles before the expiration of the second year, and after the 
second year not less than 25 miles per annum in continuons line 
thereafter between San Diego and the Colorado river until the 
junction is formed with the line from the east at the latter point, 
or east thereof; and upon failure to so complète it, congress may 
adopt such measures as it may deem necessarj' and proper to secure 
its speedy completion." 17 Stat. 59. On February 28, 1885, an act 
of congress was approved declaring forfeited ail of the lands granted 
to the Texas & Pacific Company, and the whole thereof "restored to 
the public domain and made subject to disposai under the gênerai 
laws of the United States as though said grant had never been made." 
23 Stat. 337. 

From this brief review of the congressional législation upon the 
subject, it will be seen that the grant to the Southern Pacific Rail- 
road Company of March 3, 1871, in aid of the road it was thereby 
authorized to construct, was of such lands within the designated 
limits to which the United States had full title, and which were not 
reserved, sold, granted, or otherwise appropriated, and as were free 
from pre-emption or other claims or rights at the time the line of 
its road should be designated by a plat thereof filed in the ofiice of 
the commissioner of the gênerai land office. That grant, as bas also 
been seen, was accompanied with the further provision that it should 
"in no way aiïect or impair the rights, présent or prospective, of the 
Atlantic & Pacific Railroad Company, or any other railroad com- 
pany." We are therefore to inquire whether the Atlantic & Pacific 
or any other railroad company had acquired any présent or prospective 
right to any of the lands in suit, and, if so, to which of said lands, 
and, further, whether any of the lands in suit, and, if so, which of 
them, were reserved to the United States, or to which any other 
right or claim had attached, at the time of the filing in the gênerai 
land office by the Southern Pacific Railroad Company of its map of 
the definite location of the road authorized to be built by it by sec- 
tion 28 of the act of March 3, 1871. 

As the grants to the Southern Pacific and the Texas Pacific Rail- 
road Companies were made by the same act and of the same date, 
the usual rule would give to each company one-half of such lands as 
fell within both grants. But the présent case is taken out of the 
ordinary rule, as was expressly decided by the suprême court in the 
case of U. S. v. Colton Marble & Lime Co., 146 U. S. 615, 616, 13 
Sup. et 163, 164, by the proviso annexed to the grant to the Southern 
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Pacific Gômpany, respecting whicli proviso the suprême court, in tliè 
case last cited, said: ' • 

"It cannot be supposed that this proviso was meaningless, and that congress 
jntended nothing by It. Oarefully inserted, in a way to distingulsh this grant 
from ordinary later and conflicting grants, it must be held that congress meant 
by it to impose limitations and "restrictions différent from those generally im- 
posed in such cases, aBd it in substance declared that the Southern Pacific 
Oompâïiy Should not in any event tàlse lands to which any other company kad 
at the time a présent or prospective right." 

Proceeding in the case cited, the suprême court said: 

"What were the prospective rights of the Atlantic & Pacific Company? Of 
course, it could not be known at the time of the passage of the latter act ex- 
actly where^ the lands of the two companies would be located, and where the 
point of Crossing would be. Neither could it then be known that there wolild 
be any deflciency in the granted lands at the point of crossing, or that, if 
such deflciency existed, it would require ail the indemnity lands to make good 
the loss. It might well be assumed that very likely the Atlantic & Pacifie 
Company would be called upon to seleet from the indemnity lands a portion 
sufflclent to make good the deflciency in the granted limits. That right of sé- 
lection was a prospective right, and, if it was to be fully exercised, no adverse 
title could be created to any lands within the indemnity limits. Suppose, for 
instance, it should turn ont that only half of the indemnity lands were neces- 
sary to make good the defîciency, and that ône-half of such lands were well 
watered and valuable, while the remainder were arid and comparatively value- 
less; obviously the right of sélection would be seriously impaired if it were 
limited to only the arid and valueless tracts. In fact, every withdrawal of 
lands from the aggregate of those from which sélection could be made would 
more or léss impair the value of the right of sélection. The only way in which 
force can be given to this proviso is to hold that the indemnity lands of the 
Atlantic & Pacifie were exempted from the grant to the Southern Pacific; for, 
if not exempted, the former company's prospective right of sélection would be 
to that extent impaired." 

The court was hère speaking of the conflicting claims of tlie 
Southern Pacific and Atlantic & Pacific Railroad Companies, but 
as the proviso to the Southern Pacific grant also includes the "prés- 
ent or prospective" rights of "any other railroad company," it is 
obvions that the décision of the suprême court in the case cited 
is equally applicable to the conflicting claims of thé Southern 
Pacific and Texas & Pacific Companies, and that, under that dé- 
cision, any lands to which the Texas & Pacific Company had a 
présent or prospective right at the time of the filing in the gênerai 
land of9ce by the Southern Pacific Company of its map of the defi- 
nite location of the road it was authorized to build by section 23 
of the act of March 3, 1871, were excluded from the grant thereby 
made. And as whatever rights the Texas & Pacific Company ever 
acquired to any of the lands ia question continued to exist until 
the act of forfeiture passed by congress February 28, 1885, and 
as long before that time the Southern Pacific Company had built 
the road it was authorized to construct, and filed in the gênerai land 
office maps showing its definite location, it follows that if at the 
latter date the lands in suit, or ahy of them, were for any reason 
reserved, or were lands to which the Texas & Pacific Company had 
acquired a présent or prospective right, such lands did not pass 
to the Southern Pacific Company under its grant. 

The case shows that the Texas & Pacific Railroad Company filed 
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in the office of the secretary of the interior a map of thé gênerai 
route of its road on the 15th day of October, 1871, which map 
was accepted and approved by the secretary of the interior, and 
that thereupon an executive order was made, withdrawing, for the 
beneflt of that company, ail of the public lands in California, desig- 
nated by odd numbers, falling within 20 miles on either side of that 
Une of its road. To ail of such public lands the Texas & Pacific 
Company certainly had a "prospective," if not a "présent," right, 
under the décision of the suprême court in U. S. v. Colton Marble & 
Lime Co., supra. This 20-mile limit from the Une of the gênerai 
route of the Texas & Pacific Company, however, includes but a 
small part of the lands in controversy. The main contention in 
the case relates to those lands within the primary and indemnity 
limits of wliat the complainant contends was the definite location 
of the line of route of the Texas & Pacific Company, extending from 
Yuma, by way of the San Gorgonio Pass, to San Diego. On the 
part of the défendants it is insisted that the Texas & Pacific Com- 
pauA' never had the right to locate or build any road from Yuma 
to San Diego by way of the San Gorgonio Pass, and that, if it ever 
had such right, it never in fact definitely located any such road. 

That the Texas & Pacific Company never built the road author- 
ized by congress is conceded. It was for that reason that congress, 
on the 28th day of February, 1885, declared forfeited the grant it 
had theretofore made in behalf of that company. Recurring to the 
act of March 3, 1871, it is seen that the road the Texas & Pacific 
Company was authorized to build, and in aid of which that com- 
pany's grant was made, was a road extending from Marshall, Tex., 
by the most direct and eligible route, to be determined by said com- 
pany, near the thirty-second parallel of north latitude, to a point 
at or near El Paso; thence by the most direct and eligible route, 
to be selected by said company, through New Mexico and Arizona, 
to a point on the Colorado river at or near the southeastern bound- 
ary of the state of California; thence by the most direct and elig- 
ible route to ship's channel in the Bay of San Diego, Cal., "pursu- 
ing in the location thereof, as near as may be, the thirty-second 
parallel of north latitude." It is thus seen that congress left it to 
the Texas & Pacific Company to détermine the most direct and 
eligible route between Marshall, Tex., and a point at or near El 
Paso, and that it also left to that company the détermination of 
the most direct and eligible route from the latter point, through 
New Mexico and Arizona, to a point on the Colorado river at or 
near the southeastern boundary of the state of California; but 
from this latter point congress saw proper to limit the discretionary 
power of the Texas & Pacific Company, and itself declared that, 
from the point the Texas & Pacific Company should locate on the 
Colorado river, the road should be extended by the most direct and 
eligible route to ship's channel in the Bay of San Diego, "pursuing 
in the location thereof, as near as may be, the thirty-second parallel 
of north latitude." And in the supplementary act of March 2, 1872, 
congress, as has been seen, not only provided for the speedy com- 
mencement of the road at Marshall, Tex., and for its continuoua 
94 F.— 28 
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prosecution and construction from that point "on the line antbor- 
ized by the original act," but also provided that the company should 
"commence the construction of said road from San Diego eastward, 
within one year from the passage of this act, and construct not 
less than 10 miles before the expiration of the second year, and 
after the second year not less than! 25 miles per annum in continu- 
ons line thereafter between San Diego and the Colorado river, until 
the junction is formed with the line from the east at the latter 
point, or east thereof ; and upon failure to so complète it, congress 
may adopt such measures as it may deem necessary and proper 
to secure its speedy completion." 

In 1872 and 1873 the Texas & Pacific Company surveyed varions 
Unes between the Colorado river and the bay of San Diego. At 
that time Gen. G. M. Dodge was chief engineer of the company, and 
J. A. Evans and Joseph U. Crawford were two of its division en- 
gineers. The resuit of those surveys was embodied by the chief 
engineer in a report made by him to the président of the company 
on the 12th day of March, 1873. That report is, in part, as follows: 

"Office of the Chief Engineer. 

"Marshall, Texas, March 12th, 1873. 

"Hon. Thomas A. Scott, Président— Dear Sir: I hâve the honor to subrnit 
a prellmlnary rep6rt upon the surveys on the Oalifornla Division between San 
Diego & Colorado river, with a view of determining thé route for adoption over 
that division. Th^ full report of ail the suryeys, with maps, profiles, &c., will 
be niadç up by Mr. Evans hereafter; but, from data forwaided to me by him, 
I àiu àble to place before the board sufiàcjent Information for them to détermine 
updn thé gênerai route from San Diego! éàst; ' 

"The Unes exainined are as follows: The direct line from San Diego to Pt. 
Yuma, known as; the 'Otay Valley Line,' 303ii/ioo miles long. The San 
Gorgonio Pass Unes, nuipb^rçd 1 to 4, ma,rkéd 'Main Line,' and 'A, B, C, D,' 
on maps. No. 1. .Maitt line, 3l3 miièè'lon^. No. 2. The coast line, via Teme- 
cula breek to the niain linë; thence by'inain lilie to the pass,— 308 's/i^j miles. 
No. 3. The Coàst line to Temecula; thence the main line to La Laguna; thence 
upthe San Jacinto river & San BerQfl,rdiiiOt^-S02 miles. No. 4. The coast line; 
thençeTTemecpla, preek; ttience line P direct to San Gorgonio Pass,— â70 miles. 
Wamer's Pàss line was' not examiijed; our l'econhoisance of it shOwing that 
it was impracticâWe, as cijmpared With othër Unes. 

■"Theprominèntiféatures of eachUinc aire: .' 

"First, direct line icrosses abarren, tminvitfng country, ba;Bging to steep and 
P^rpendicijlg,r sloBgs, ,^t«bt(orn to overcomé, , ,au(^ çrpssiug yaUeys & ravines 
hundredg of f eet hi^h, passlng the suminit of the, Sierra NeVadas at Walker's 
Suminit, thence 'dovhiOarissa Canon to the dêserti and theHce to thé Colorado 
at Port Yumtt. As an évidence of thé ■ charaeter of the Oarissa OaSon on the 
direct Une, 7% miles of that work is estimated to (*oat $240^000 per mile. 
The (Qarissa OaOon ;is reported as very Jj^ayy work; the Crossing of the streams 
& ravines req|iji^ing uearly i,006,(^Ù feet of timber and 600 f eet Howe truss 
bridging, Whîch miist'be bililt, as éarth èiëavation cannot be foùnd to flll the 
chasms. It ftlso iâs eteVen tunnélsin élévèn miles. It hais 57i8/ioo miles 
from 80 to 116 ft. inaximuna grade, and 11 «Vioo miles of 116 ft. grade. The 
asçent and descentit^ ;this,li,ne is 9,032 feet, After reachlng the désert, Unes 
cross tjie sand hiljlSi.Composed of shifting said, often changing miles in a single 
sèasoii. It is coùiiàëred tliat if we tfiké this route we Will haVe to avoid thèse 
hills, élther by the séÛth, Tvhlch would take ils ilito Mexico, or by the north, 
which would increase'the distance some 18 miles. The distance upon the line 
as ; surveyed is ■203ii/ioo mUes. Locally, this is tlie Une that is most desired 
by the pepple of Ban Diego. It is the shortest Une on the surface, and would 
hâve thé leàst miléage to opéra te, It strikes the Bay of Saû Diego direct from 
thé east, a'àd would 'be the shortest line across the continent; but, equated 
»nd reduced to level grade, and compared with San Gorgonio Pass Unes, it la 
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the longest lino fron- Fort ïuma to San Diego. Tlie estimâtes upon It hâve 
beén made as closely as practicable, considering the nature of the country. 
It is Impossible, upon sueh grade, to cover ail contingencies, but estimâtes hâve 
been made as grades show on profile. Mr. Evans thinlis that his estiniate 
eovers the cost of the line. Upon the location of this Une, it is my opinion, 
if we are forced to keep clear of the sand hills, the distance will be increased to 
220 miles. In compétition vcith this line we hâve the lines known as the 'San 
Gorgonio Pass Lines,' two of which are distinct lines to San Gorgonio Pass; 
the others being parts of each of those lines. They are known as the 'Main 
Line' and 'Coast Line.' Fi-om San Gorgonio Pass to Fort Yuma ail are a com- 
mon line. ' ' 

"No. 1. The main line commences at San Diego; follows a short dist.tnce up 
the San Diego river; thence across the drainage of the eountry to Temecula 
creek; thence by Temecula & La Laguna to the Kio de Santa Ana, and up that 
stream to the San Bernardino Valley; thence to San Gorgonio Pass. This 
is the longest of ail the San Gorgonio Pass lines, & bas the greatest ascent 
and descent, obtalning it in crossing the drainage from San Diego to Temecula, 
and will not, as a whole, come into comparison with some of the other lines. 
That portion of it from Temecula to the Santa Ana river, and thence by San 
Bernardino and San Gorgonio Pass, indudlng a connection with Los Angeles, 
gives us the best connection north. This line is 313 miles long. 

"No. 4. The next line, known as the 'Coast Line,' and numbered 4, follows 
the coast from San Diego to the month of Temecula creek; thence up Temecula 
Creek to Temecula; thence, by line D, direct to San Gorgonio Pass. This line 
is the shortest of the San Gorgonio Pass Lines, and, as I calculate the cost, 
is the Cheapest, though Mr. Evans makes the construction of it, proper, cost 
a little more than line 3. This line is the proper line to adopt from San Diego 
to Temecula, provided the San Gorgonio Pass route is taken. From Temecula 
to the San Gorgonio Pass, we hâve examined 4 lines, and the examination re- 
duces us to the choice of two. This direct coast line bas an élévation and de- 
pression pf 8,183 feet; has 28**/ioo miles maximum grade 80 to 105 feet. 
It is least in curvature, and, in a solely engineering point of view, is the best 
of ail the lines examined. When equated to a level grade, it is 50 miles shorter 
than Otay Valley direct line. 

"No. 3 line is the same as the coast line to Temecula; thence runs by La 
Laguna; thence by San Jacir-^o river, by line B to Riverside & San Bernardino; 
thence San Gorgonio Pass,— ..J222/jj|(, miles. The great difflculty of overcom- 
ing the eountry between La Laguna and the San Jacinto, and up that river, 
throws it out of the comparison. It is mentioned hère for the purpose of 
showing that we hâve thoroughly examined that eountry. 

"Line No. 2 is the same as the coast line to Temecula; thence the same as 
the main line to San Gorgonio Pass, passing the La Laguna to the Rio de 
Santa Ana through San Bernardino to the pass. By examining the tables of 
cost, grades, & distances, you will see that the décision upon the lines lies be- 
tween this line and line D and the direct line by the Otay Valley. If we aim 
for a connection with Los Angeles, this line will give it to us better than line 
D. If we regard Los Angeles and Temecula as flxed points, the distances 
would compare as follows: 

Temecula to the pass, line D 40 miles 

Los Angeles to San Bernardino 54 '• 

San Bernardino to pass 18 " 

Total 112 miles 

"This is with a view of taking the produce of Los Angeles to San Diego, 
and it would run from Los Angeles to .San Bernardino; tlien to San Gorgmio 
Pass; thence down line D to San Diego. 

From Temecula to Los Angeles via main line 74 M 

Temecula to Temecula Pass 44 " 

Total 118 

— ^making it six miles longer. To overcome this six miles, we niake the éléva- 
tion to San Gorgonio Pass on this line but once, while on line D It is made 
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twiee. It would hâve to be done on both Unes, provided the intersections were 
raàde at tbe summit instead of at Temeeula. I submit tables of grades & 
of the cost of the Unes, as obtained from the estimâtes of Mr. Evans." 

Êmbodied in this report were estimâtes of Division Engineer Evans 
showing the cost of the line by way of Otay Valley to be |12,441,- 
706.97, and the cost of the line by way of San Gorgonio Pass to be 
16,441,706.97. 

This report of the chief engineer having been by the président of 
the Company submitted to îts board of directors, that board on 
April 4, 1873, adopted this resolution: 

"On motion it was resolved that the line by San Gorgonio Pass, known as 
'Number 4,* be, and the saine is hereby, adopted as the route from San Diego, 
with such modifications as in the judgment of the président may be to the best 
interests of the Company." ' 

In May, 1874, Gen. Dodge, as chief engineer, in a report to the 
compàny, thus described the line of road from Yuma to San Diego: 

"Beginning at Fort Yuma: From there the line runs in a northwesterly di- 
rection, passlng to the north of the sand hllls and across the Sait Lake district 
of the Colorado désert of Oalifomia, over which our line for 45 miles is below 
sea level; the lowest point being 290 feet belovr tide water. In crosslng this, 
the line passes on the north margiu of the Sait Lake of the Colorado désert. 
Leaving the mud volcanoes about flve miles to the south, and the Dos Palmos 
stage station about the same distance to the north, we reach the Cabazon 
Valley, 113 miles from Ft. Yuma; thence on nearly the same course, 50 miles, 
to the summit of San Gorgonio Pass, running 1%, miles south of White Water 
stage station, and one mile south of Devontine's ranch; reachlng the summit 
2% miles south of Bdgar's ranch. This pass is 2,(i21 feet above tide water, 
and Its small élévation must be considered remarkable, as it lies between the 
San Bernardino and San Jadnto Mountains, the highest peaks of the range. 
Leaving San Gorgonio Pass, our course is Southwest, passing down one of the 
trlbutaries of the San Jacinto, which is known as the 'Potrero' (or 'Pocket') 'of 
the San Jacinto,' to the San Jacinto Plains and Temeeula Plains (thèse plains lie 
between the main range and the Santa Ana range), and down the Temeeula 
Plains to the head of Temeeula Caîïon, and down the canon where the Temeeula 
breaks through the Santa Ana range, 10 miles to the open valley, striking the 
coast near the Santa Margarita ranches, about 40 miles north of San Diego; then 
south and down the coast on the western slope of the Soledad Mountains, 
crossing the Soledad, San Luis Key, San Diegulto, the ravine of the La JoUa, 
skirting False Bay; then to the shore of San Diego Bay, and along the shore 
of the bay to the dépôt grounds of the Texas Pacific Kailway below the Pacific 
Steamship Company's wharf. Distance from the Pima villages on the Gila 
river, 444.4 miles." 

It is this line that the complainant claims is the line of definite 
location of the Texas & Pacific Company. Assuming, for the prés- 
ent, that the line thus described was definitely located, we proceed 
to inquire whether it was the line authorized to be built by the Texas 
& Pacific Company by the acts of congress in question. 

It is not denied that the Otay line, referred to in the report of 
the chief engineer of the Texas & Pacific Company made on the 
12th day of March, 1873, is the direct line between Yuma and San 
Diego, and approximately corresponds with the map of gênerai route 
flled by that company in the office of the secretary of the interior. It 
pursues, too, "as near as may be," the thirty-second parallel of north 
latitude, approaching within a few miles the boundary line between 
the United States and Mexico. Tlie line of route described by the 
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chief engineer of the company in his report of May, 1874, and con- 
tended on the part of the complainant to be the line delinitely lo- 
cated by the company, starts at Yuma, and runs in a northwesterly 
direction, J63 miles, to the summit of San Gorgonio Paes (about the 
thirty-fourth parallel of north latitude), and runs thence southwesterly 
to the Pacific Coast, and thence south 40 miles down the coast to the 
Bay of San Diego. It is thus seen that this line, so far from pur- 
suing, as near as may be, the thirty-second parallel of north latitude 
from Yuma to San Diego, and running eastward frora San Diego, 
as congress explicitly declared it should do, runs north from San 
Diego a distance of 40 miles, and thence northeasterly until it practic- 
ally reaches the thirty-fourth parallel of north latitude. !Not only so, 
but frora San Gorgonio Pass to Yuma it practically parallels the other 
road which the very same act of congress provided should connect, 
at or near the Colorado river, with the Texas & Pacific road authorized 
to be built. It seems entirely clear to me that the Texas & Pacific 
(Jompany was not authorized to locate or build any such road. It was 
not the road contemplated by congress. It was not the road indi- 
cated upon the map of gênerai route flied by that company in the 
office of the secretary of the interior, which map, so far as appears. 
was the only map that company ever did file in the gênerai land 
office indicating any line between Yuma and San Diego. Congress, 
as the acts in question plainly show, provided for two railroads west 
of the Colorado river, and provided for their junction at or near that 
river, — one, the Texas & Pacific, to extend from that point of junc- 
tion westward, by the most direct and eligible route, pursuing, as near 
as may be, the thirty-second parallel of north latitude to ship's chan- 
nel, in the Bay of San Diego; and the other, the Southern Pacific, 
to connect therewith at or near the Colorado river, and to build from 
that point, by way of Los Angeles (neceesarily throiigh the San 
Gorgonio Pass), to a point at or near the Tehachepi Pass; the de- 
clared pnrpose being to thereby connect the Texas & Pacific Railroad 
with the city of San Francisco. In this respect the act under con- 
sidération is much like the Northern Pacific act of July 2, 1864 (1.3 
Stat. 365). By that act the Northern Pacific Eailroad Company was 
incorporated, with authority to construct and to maintain a contin- 
uons railroad and telegraph line — 

"Beginning at a point on Lake Superior in tlie state of Minnesota or Wisconsin, 
thence wcsterly by tlie most pli^ible railrond route as sliall be determined by 
said company witlùn the territory of the T'nited States, on a line north of the 
forty-âfth degree of latitude, to sonie point on Puget Sound, with a branch via 
the Valley of the Coluinbia River to a point at or near Portland, in the state 
of Oregon, leaving the main trunk line at the most suitable place not more than 
thrce hundred miles from its western terminus." 

In aid of that line certain land's were by the act granted to the 
Northern Pacific Company. By a joint resolution of congress ap- 
proved April 10, 1869, it was provided that — 

"The Xorthern Pacifie Eailroad Company be, and hereby is, authorized to ex- 
tend its branch line from a point at or near Portland, Oregon, to some suitable 
point on Puget Sound to be determined by said company, and also to con- 
nect the same with its main line west of the Cascade Mountains, in the terri- 
tory of Washington; said extension belng subject to ail of the conditions and 
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protisionsj aiid said eompany, in reSpéet thereto, being enîitled t6 ail thé'rîglite 
and privilèges coDîerred by the aef incorporating saldicompaBy, andajllilaets 
additlonal to and améndatory thereçifr; proylded, that eaid eompany sliall^not 
be qntltlçd toany subsldy, In mqneyj bonds, or addltionaj la,iKis-of tbe Uhlted 
States in respect io sâid extension of ite branch Une as fif ôresaid, except such 
lands as may be ineluded In the right 6f way on the Une 6f siiôh extension as it 
may be located: and provided further,"that at least twenty-<Sve miles of said 
extension shaU be constrùcted befg^e the second day of July, eighteen hundred 
and seventy-one, and forty, miles per year thereafter, until the jsrhole of said 
extension shall be completed." 16 Stat 57. ' 

On the 4th day of May, 1870, congress, for the porpose of aiding 
in the construction of a railroad and telegfaph Une from Portland 
to Astoria, and a suitable point of junction near Forest Grove to 
the Yamhill river, near McMinnyille, in the State of Oregon, granted 
to the Oregon Central Kailroad Company, a corporation of Oregon, 
then lengaged in constnicting said road, and to their successors and 
assigne, a right of way, etc., and also certain lands, which eompany 
acceptèd the grant, and on the 31st of January, 1872, flled its map 
of deflhite location of a prôposed Une of road from Astoria to Castor 
creek, near Forest Grove. On the 31st day of Mayy 1870, congress 
passed a joint resolution providing — 

"That thé Northern Pfteîfic Hailroad Company be, and hereby is, authorized 
• * • tè locate àndconstruct, under the provisions, and with the privilèges, 
grants, and dutles provided for in its act of hicorpQration, its main road to some 
point on Puget Sound, yia the Valley of the Columbia river, with the right to 
locate and construct its ïiranch from some convenlent point on its' main trunk 
Une acrbss the Cascade Mountains to Puget Sound; and in the event of there 
not being In any state or territory In which said main Une or branch may be 
loeatèd at the tlme of the final location thereof, the amount of lands per mile 
granted by congress to said eompany, wlthin the limlts prescribed by Its char- 
ter, then said eompany shall be entltled, under the directions of the secretary 
of the interloï, to receive so many sections of land belonging to the United 
States, ànd designated by odd numbers, in such state or territory, within 10 
miles on each side of said road, beyond the llmits prescribed in said charter, 
as will fnalie up such deflciency, on said main Une or branch, except minerai and 
other lands as excepted in the charter of said eompany of eighteen hundred and 
sixty four, to the amount of the lands that hâve been granted, sold, reserved, 
occupied by homestead settlers, pre-empted; or otherwise disposed of subséquent 
to the passage of the act of July 2, 1864. And that 25 miles of said main 
Une between its western terminus and the cjty of Portland in the state of Ore- 
gon, shaU be completed by the first day of January, Anno Domini eighteen 
hundred and seventy two, and f orty miles of the remalning portion thereof 
each year thereafter until the whole shall be completed between said points." 
16 Stat. 37S. 

In the case of U. S. v. Northern Pac. E. Co., 152 U. S. 284, 292, 14 
Sup. .et. 598, 601, the question arose whether the act of July 2, 1864, 
contained a grant of lands in aid of the construction by the Northern 
Pacific Kailroad Company of a railroad and telegraph Une from Port- 
land to Puget Sound. 

The court said: 

"Although that act allowed the eompany tO adopt the most eUglble route 
wlthin the territory of the United States north of the forty-flfth degree of 
latitude, It Is clear that congress contemplated the construction of a main trunk 
Une between Lake Superior and Puget Sound, which would not touch any 
point 'at or neàp Portland,' and the western end of which would be east and 
northeast of a direct Une between Portland and Puget Sound, and. In addition, 
a branch Une leavlng the main trunk Une at some suitable place not more than 
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three hundred miles from Its western terminus, and extending 'via the valley 
of the Oolumbia river to a point at or near Portland.' If the main Hue, as 
origlnally indicated by the act of 1864, had been established on the route be- 
tween Portland and Puget Sound, the branch.line could not hâve left the main 
Une at some point not more than three hundred miles from its western terminus, 
and extended via the valley of the Oolumbia river to a point at or near Port- 
land. The authority given to the company to adopt the most eligible route did 
not authorize it, by a map of gênerai route, to cover an uulimited estent of 
«ountry north of the forty-fifth degree of latitude. On the oontrary, as said In 
St. Paul & P. R. Co. V. Northern Pac. R. Co., 139 U. S. 1, 13, 11 Sup. Ct. 389, 
393, 'When the termini of a railroad are mentioned, for whose construction a 
grant is made, the extent of which is dépendent upon the distance between 
those points, the road should be constructed upon the most direct and practi- 
cable line. Xo unnecessary déviation from such Une would be deemed withln 
the contemplation of the grantor, and would be rejected as not in accordance 
with the grant.' " 

Not only do I think that the Texas & Pacific Company was not 
authordzed to locate or build any road through the San Gorgonio 
Pass, but I ani also of opinion that the évidence in the case falls far 
short of showing that it ever did in fact deflnitely locate any such 
line. It is not enough that the chief engineer of the road said in his 
report made to the company in Maj', 1874, that "the route of the 
road bas been deflnitely flxed"; nor is it enough that the company, 
in its annual report made to the eecretary of the interior under oath, 
for the year ending June 30, 1874, contained "a description of the 
line of route surveyed and fixed upon for construction." That an- 
nual report, like others of a similar character referred to in the 
record, was made under and pursuant to the provisions of section 13 
of the granting act of March 3, 1871, which déclares — 

"That the président of the company shall annually, upon the first day of July, 
make a report and tlle it with the secretary of tlie interior, which report shall 
be under oath, respecting the flnaneial situation of the company, the amount of 
money reeeived and expended, and the number of miles of road constructed 
each year; and, further, the names and résidences of the stoclîholders, of the 
directors, and of ail other offlcers of the company; the amount of stock sub 
scribed, the amount thereof actually paid in, a description of the lines of roac 
surveyed and flxed upon for construction, the amount reeeived from passenger* ' 
and for freight, respectively, on the road; a statement of the expenses of saio 
road, and its fixtures, and a statement of the indebtedhess of said company, 
and the various kinds thereof." 

The statement of an offlcer of a road that there bas been a deânite 
location of the line of the road authorized to be constructed does not 
establish the fact, in the absence of a statute attributing such effect 
to such a statement. In this case there is no such statute. Whethei 
or not the line was deflnitely located is a question of fact to b(; 
determined from the évidence. It is not pretended that any map 
was ever flled by the Texas & Paciflc Company in the gênerai landi 
office showing any such definite location. The line contended for on 
the part of the complainant was undoubtedly surveyed in the flelâ 
and staked upon the ground; but there is not only no suflQcient évi- 
dence of its adoption by the Texas & Paciflc Company as its line 
of definite location (which term necessarily imports that it had 
passed beyond the power of the company to alter it in any respect), 
but the very resolution relied upon by the government as an adop- 
tion of the line as one of definite location upon its face shows that 
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it wass,uljjeçtto change by the company; for it, in tems, adopta it 
"with suah modifications as in the judgment of the président may be 
to the best interests of the company." i i 

And there is an abundance ofother évidence going to show that 
thé routé. of the Texas Pacific road never was definitely flxed. The 
suryeys in the fleld by way of San Gorgonio Pass were made by 
Joseph U. Crawford, those by way of the Otay Valley (the direct 
line) by Engineer Reno, and those by way of Julian and Warner's 
Pass bj Engineer Wood. Crawford's déposition was given in this 
suit in Kovember, 1897, and in it he gtates that he made his surveys 
in the autumn of 1872; that he surveyed the line from Yuma to 
the. summit of the San Grorgonio Pass, and from that summit down 
the San Jarfnto, across the Temecula Plains to the caEon of that 
name, and thence down the eoast to the Bay of San Diego, and 
"chained and staked it in order to obtain the topography, and in order 
to construct a profile and make a close estimate"; that, accordiug 
to his recollection, he drove stakes every 200 feet on the désert, 
and every 100 feet on the grade ; that he thereaf ter prepared "maps 
of différent ecales, and did ail the necessary office work in order to 
get up a proper and reliable estimate," and turned them over to his 
superior ofiicer, Maj. Evans, who had charge in California of ail 
three of the surveying parties, and to whom Crawford, Reno, and 
Wood ail reported the results of their surveys. The survey made 
by Crawford of the line now claimed on the part of the complainant 
to be that of deflnite location, it will be observed, was made in the 
fall of 1872, — the year preceding that in which the board of directors 
of the Texas Pacific Company adopted the route recommended by the 
chief engineer, "with such modifications as, in the judgment of the 
président, may be to the best interests of the company." That reso- 
lution was passed April 4, 1873. It is not claimed that there was any 
subséquent survey in the fleld of a route by way of San Gorgonio 
Pass. Thèse facts are of themselves enough to show that the route 
by way of San Gorgonio Pass was never definitely fixed, which term, 
as has been said, imports that it is no longer subject to change by 
the company making it. The report made to the board of directors 
of the company by the chief engineer^ upon which the above resolu- 
tion was passed, was based upon the report to him of Maj. Davis, 
of February 3, 1873, with respect to the availability of the différent 
routes through the mountains betweën Yuma and the Bay of San 
Diego. Being asked whether, from his knowledge of the topography 
and grades, that report was substantially correct, the witness Craw- 
ford answered: , 

"I don't think they had «Jeveloped a practicable line, on what we ealled a 
'direct Une,' from San Diego to Fort Yuma along the southern boundary. Q. 
At that time, you mean? A. At that time, or even since. Q. Well, wliat do 
you say as to the estimâtes of Major Evans in that report as to measuring 
grades and altitudes against distances? A. I thinlj; that Major Evans' report, 
wherein he advised the adoption of the Une by San Gorgonio Pass as being 
commercially the shorter line, and best for the company, was correct." 

The witness Crawford f urther teetifies that about the year 1877 
he was asked by Mr. Bond, vice président of the Texas "& Pacific 
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Company, to go to San Diego and try to reduee tlie quantities upon 
the .direct line surveyed by Reno. ^l went tliere," said tlie witness, 
"and reconnoitered the ground, organized a surveying party, and was 
in the field for two or three months, — as long as tliey would pay any- 
tliing; and, as a reeult, I reported a very lieavy réduction upon 
Eeno's quantities upon tlie western slope of the Kierras upon the 
direct line. Frank Bond then communicated with Oeneral Dodge, 
and General Dodge sent Evans back to California to see me, and to 
see wherein this réduction could bave been made, and whether he 
would acknowledge that I had improved upon the Reno survey, and 
I understood — I bave not seen Evans' report to Bond and General 
Dodge, but I understand he acknowledged that I made a heavy réduc- 
tion. On the strength of that, the people of San Diego appointed me, 
with David Felsenheld, as a committee; and I went to Washington 
in the winter of '77-'78, and appeared before the committee on the 
Pacific Railroad, and did ail I could to get the direct line con- 
structed. At that time, if my memory serves me, the Southern Pa- 
cific had constructed through San Gorgonio Pass." Certainly this 
very clearly shows that as late as 1877 the route of the Texas & 
Pacific Company had not been deflnitely fixed. The same fact ia 
clearly shown by the following extract taken from the address of Mr. 
John C. Brown on February 22, 1876, before the committee of con- 
grees on the Texas and Pacific railroads; he being at the time vice 
président of the Texas & Pacific Company: 

"I wish to State, in reply to Mr. Huntington, when he says that Colonel Scott 
two years ago declared that the road could not be constructed over the direct 
route from Yuma to San Diego, that we hâve since that time had skillfui and 
intelligent engineers to go over that countrj-, and they hâve explored canons 
and passes not before examined by our engineers, and revised the former line; 
and they report that the direct line is entirely practicable, and that it can be 
built at much less cost than similar work done on the Southern Pacifie or 
Central Pacific roads. We hâve a profile of the route, and the report of the 
engineer, and know certainly that we ean build from F'ort Yuma through to San 
Diego ai a cost of less than .^136, 000 a mile on the average. There are 30 miles of 
this route which will be very expensive; some of it may cost .$250,000 to 1300,000 
per mile; but the average will not exceed $36,000 per mile." 

Thèse facts, and others of a similar nature appearing in the rec- 
ord, make it perfeci .y clear that there never was any deflnite location 
of the Texas Pacific Railroad, and, as a conséquence, that none of the 
"Jands in suit, covered by the grant of March 3, 1871, to the Southern 
Pacific Company, are excluded tlierefrom by reason of any definite 
location of the Texas & Pacific Company. That the pièce of land 
claimed by the défendant Crawford was not subject to settlement 
by hira in 1887 ie shown by the case in this court of Railroad Co. v. 
Groeck (the opinion in which was flled April 3, 1899) 93 Fed. 707. 
That the lands patented to the défendant railroad company, and 
by it contracted to be sold and conveyed to the défendant Colorado 
River Irrigation Company, are protected by the conflrmatory act of 
congress of March 2. 1896 (29 Stat. 42), supplementing that of ilareh 
3, 1887 (24 Stat. 556), is shown by the décisions of this court in the 
cases of 17. S. v. Southern Pac. R. Ce. 86 Fed. 962, and Id., 88 Fed. 
832. That the défendant trustées of the Southern Pacific Company 
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have no greater rights in respect to tbe lande in suit than has that 
Company is also shown by the décision in U. S. T. Southern Pac. R. 
Co., 86 Fed. 962, and casés there cited. A decree will be entei-ed in 
accordance with the Views above expressed. 



RIOHAEDSON v. LOUISVILLE BANKING CO. OF LOUISVILLE, KY. 

(Circuit Court of Appeals, Flfth" Circuit. May l6, 1899.) 
No. 813. 

1. Banks as ConRESPONUENTs— Collections— Conthacts. 

In response to letters soliciting an accpunt aud making an offer of serv- 
ices for the care of business in its , nelgiiborhood, a bank wrote, "If we 
undérstand your proposition, you agréé that you wlll take from us ail 
items on [neighboring states], crédltlng oùr account wlth the total of our 
letter on receipt at par, and relnitting New ïork at par the yeàr round on 
our balance in excess of $10,1)00,?' The correspondent was dlrected to ad- 
vise of collections by the, collection number of the remittlng bank, so that 
they couldbe checkèd Without difBculty/ Bach letter of advlce contained 

the passage: "I inclose for collection ànd Please advise collection 

by number, and return immediately if ■ not honored." The list of items fre- 
quently dlrected protests, which directions were f ollowed, and immedi- 
ately on such protest the amount of suph item and protest fées were 
chargea back to remitting Imnk. Some items wçrë chargea with the note 
"Held," probably meaning held for future direction. Of many of the items 
the remitting bank was the mère mandatàry for collection. Held, tliat the 
çontract was one for collection of t^ie items forwarded, and not of pur- 
ehase, and the forwarding bank wàs.entitlecJ to ail items not eollected be- 
fore suspension of the eollecting bank, and afterwards eollected by sub- 
. agents, and traced to thei possession of the.,i;ficeiver appointed to wind it up. 

2. Natiokai, Banks— Collections— Ibbntity ;0f Funds.: . : 

Where it is not shown that a certain collection rnade by a receiver of an 
insolvent national bank was forwarded by a correspondent of the bank, nor 
included in the list of Items sent, it is nçt sufiiciently traced; and this 
though the receiver testified that the item was eollected for the forwarding 
bank. , 

3. National Banks— Rbcbivbbs — Paymbnt of Intekest. 

An order directing payment of interest by the receiver of a: national bank 
from date of judicial demand is erroneous, as funds coming into the hands 
of a receiver are turned over to the eomptroUer. and could not earn inter- 
est, and any payment of Interest would necessarily be taken from some 
■ other trust fund; and this particularly where the involved circumstaiices 
of the case made it impossible to pay over the amount without investi- 
gation and an aecounting. 
1. Recbivbus — Decree— Undue Limitations. 

A decree which commands the receiver of an insolvent national bank 
to pay over a large sum of money within 10 days, where, as a matter of 
fact, and in accordance with law, the funds are in the custody of the 
eomptroUer of the currency, unduly limits the time for satisfying the de- 
cree, and might resuit in the receiver being in contempt for not paying over 
moneys which are not within his control. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Louisiana. 

On the 5th of March, 1895, the American National Bank made a written 
proposai to the Louisville Banking Company as follows: 

"Gentlemen: As we have not the pleasure of an account from you, and 
being in a position to serve you to our mutual àdvantage, we beg leave to ofCer 
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yon our best services for the care of any business you hâve in this sec- 
tion, assurtng you of our very best attention to your interest. If you will carry 
an alverage balance with us of $10,000, we will taiie your items on Louisiana, 
Mississippi, Georgia, Alabama, and Texas, crediting your account witli total 
QÏ your; letter on receipt at par, remitting 'Hew York as directed at the saine 
raté the year round. On balance in excess of $10,000 we will allow 3% per 
aanum interest. Awaiting the favor of your views on the above, we are, 

"Yours, very truly, W. W. Girault, Cashler." 

The following correspondence ensued: 

"March 7, 1895. 

"W. W. Girault, Esq., Casbier American National Bank, New Orléans, La.— 
Dear Sir: Your favor of the 5th inst. is received, and contents carefully noted. 
In reply, we beg to say that for some years past our Louisiana business has 
been handled for us by the Union National of your city. The Union National 
has treated us with great liberabty, but we hâve never enjoyed the advantages 
which I understand your proposition to offer us. We would not wish to main- 
tain a balance in New Orléans upon an interest basis, but, if we understand 
your proposition, you agrée that you will take from us ail items on the states 
of Louisiana, Mississippi, Georgia, Alabama, and Texas, crediting our account 
with the total of our letter on receipt at par, and remitting New York at par 
the year round on our balance in excess of $10,000. If we understand from 
this that you would remit our balance daily direct to our New York corre- 
spondent, advising us of the amount remittod, in excess of $10,000 to be main- 
tained in your hands, it is a proposition which we are ready to seriously con- 
slder. If this is the proposition, theref ore, you mean to submit to us, will you 
be kind enough to state it to us in distinct terms, and whether. If we enter into 
such an agreement, we may consider it in the nature of a contract to be bind- 
ing for not less than one year. We would not care to disturb the very pleasant 
relations we hâve now existlng, if for any cause they were liable to be dis- 
turbed after a short trial of your proposition might be put into efCect. Of 
course, there are some points in ail the states you name where we hâve reeip- 
rocal relations, and which we will continue to handle as we do now. but your 
proposition would be very useful to us, and would enable us to concentrate a 
great deal of zigzag channels. 

"Yours, truly, John H. Leathers, Casbier." 

"American National Bank. 

"New Orléans, March 9th, 1895. 
"John H. Leathers, Esq., Cashler, Louisville, Ky.— -Dear Sir: Replying to 
your estaemed favor of tlie 7th inst., our proposition of the 5th inst. is intended 
to cover the period of one year, and, if mutually satisfactory at the end of that 
time, will be happy to extend again. On balance in excess of $10,000, we will 
allow you 3,% per annum interest; but, if you do not care to carry a balance 
above that amount, we will make daily remittanee of your balance over 
$10,000 direct to your New York correspondent, and advise you. We liave 
extended you a very libéral par list, and I am sure ean transact any business 
that you might be pleased to intrust to us in a manner tbat will meet with 
your entire satisfaction. Hoping to hear from you favorably, we are, 

"W. W. Girault, Cashler." 

"March 11, 1895. 
"W. W. Girault, Esq., Cashier American National Bank, New Orléans, La.— 
Dear Sir: Your favor of the Oth is received, and contents fully noted. In 
reply, I beg to say that we accept the proposition so contained in the 5th inst., 
and to cover the period of one year from this date, to be continued at the end 
of that time if mutually satisfactory. We commence sending you to-day on the 
basis as proposed. We will thank you to remit your balance daily, at least for 
the présent, in excess of ten thousand dollars, which amount we are to carry 
with you, to the Hanover National Bank of New York; advising us daily of 
the amount remitted. We will ask you to be .good enough to Instruct the proper 
department in your bank to carefully advise our collections by our number, that 
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we may hâve no difflculty In ehecklng them properly. The service you propose 
to rènder is eertainly a very libéral one, and we trust that you wIU be able to 
do So wlth profit and pleasure to yourselves;' and we very cheerfuUy a^ree to 
maintain the balance of $10,000 In your hands, in view of the service you offer 
us. Trusting that the arrangement may be mutually profitable, pleasant, and 
satisfactory, we are, John H. I^eathers, Cashier." 

The two banks did business under the contract Ineluded In the foregoing cor- 
respondence, without any change or modification, for the period of one year, 
during which time the Loulsville Banking Company forwarded Items invariably 
witti the following direction: 

"American National Bank, Nelv Orléans, La. — Dear Sir: I inclose for collec- 
tion and Please advise collections by number, and return immediately 

if not lionored." ' 

On receipt of which the American National Bank gave crédit on its boolts to 
the Louisville Banking Company for the total sum of the items forwarded, and 
remitted daily the balance on its books to the crédit of the Louisville Banking 
Company in excess of $10,000. 

In the month of March, 1890, the two banks modifled their contract, as show» 
by the foHowing correspondence: 

• American National Bank. 

"New Orléans, La., March 14, 181)0 
"John H. Leathers, Esq., Cashier Louisville Banking Company, Louisville, 
Ky. — Gentlemen: Keplying to your favor 12th inst. We regret exceedingly 
that our proposition of the 9th inst. does not meet your views, in the matter of 
contlnuing your account. We appreciate the business you send us very highly 
indeed, and are Unwilling to hâve it diverted to other channels; but many of 
the points you send us cost us exchange now, and We thought a weekly xemit- 
tance of your entire balance at a f air rate would be satisfactory. At any rate, 
we want you to stay with us, and are willing to continue on the old basis. 
except, instead of remittinp daily we will remit weekly at par. Hoping this 
wlU settle the matter to yo-r satisfaction, we remain, 

"Yours, truly, W. W. Girault, Vice Président." 

"Mar. 10/90. 
"W. W. Girault, Vice Président American National Bank, New Orléans, La.— 
Dear Sir: Your favor of the 14tli just received, and contents noted, and the 
proposition you now submit is entirely satisfactory. We do not désire ourselves 
to make any change in our New Orléans account, but you understand, of course, 
we hâve to make the very best arrangements we can, because, as we hâve sald 
before, compétition in the banking business has thrown tiie doors wide open, 
and we hâve been compelled in seif-defense to make the best arrangements we 
can. Under the same arrangement as last year; you remitting our balance at 
par once a week instead of daily, ail in excess of $10,000, which average balance 
we are to maintain In your hands, and we to hâve the option of sending you as 
we hâve been doing. We might suggest this to you, which we will be very 
glad to do, and may be of some service to you: We will use for you in whole 
or in part exchange on Louisville, Cincinnati, Chicago, and St. Louis, and you 
can use exehange ou thèse points in place of New York whenever it may he 
convenient for you to do so; and probably at times this airangement may be 
of advantage to you. We wish to say furthermore that, where we hâve deal- 
ings wlth a bank, we want to bave them not only mutually profitable, but 
pleasant at the same time; and we will be ready at ail times to help you in 
any territory we may be able to handle for you, possibly on better terms than 
you may now enjoy. We recognize the fact that you are doing a great deal 
for us in the territory you propose to handle for us. At the same time, we 
hope that with an average balance of $10,000 in your hands, and our ofiCer to 
give you the option of remitting us our balance above that amount in the vari- 
ons cities named above, once a week, that it will compensate you. We ti'ust 
that it will be agreeable to you to hâve it understood that this new arrangement 
•shaU continue in force for one year. We ask this because we like to feel 
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settled In our arrangements with corresponding banks, and not feel that any day 
we may receive notice of its discontinuance. You ean make any time in the 
week you please. We should be glad, however, to hâve the day you will remit 
definitely fixed. 

"Yours, truly, John H. Leathers, Cashier." 

"American National Bank; 

"New Orléans. La., March 18, 1896. 
"John H. Leathers, Bsq., Cashier Louisville Banking Company, Louisville, 
Ky.— Dear Sir: Yours of the 16th inst. to hand, and it is with pleasure that we 
note that we are still to be favored with your account. This new arrangement, 
entered into IGth, we are willing to continue for one year from that date. AVe 
note that it sults you just as well to receive our check on certain cities on New 
York, and this will [be] quite a convenience to us, and we are qulte sure tl>e 
business between us will be mutually satisfactory. Monday is tlie day we bave 
selected to remit your exeess balance, and, unless you prêter some otber day, 
we will make Monday the day. 

"Yours, truly, W. W. Girault, Vice Président." 

"March 30, 1896. 
"W. W. Girault, Esq., Vice Président American National Bank, New Orléans, 
La. — Dear Sir: Your favor of the ISth just received. and contents uoted, and 
ail right. The day you hâve selected to remit our exeess balance Is perfectly 
satisfactory. We untie [unité] with you in the hope that, with the modifica- 
tions made in the old contract, our future relations will be mutually profitable 
and pleasant. 

"Yours, truly, John H. Leathers, Cashier." 

The two banks continued to do business under the modifled contract from 
March, 1896, to the date of the suspension of the American National Bank, 
which bank closed its doors at 3 p. m. August 5, 1896, and never atterwards 
opened them for business. It announced its suspension by postlng a notice 
thereof on the doors early in the morning of the foUowing day, August 6, 1896. 
The same day, by direction of the comptroller of the currency, Edward I. John- 
son, bank examiner, took possession of the books, assets, and property found 
In the bank. Subsequently the appellant, as receiver, took possession of the 
bank's property; receiving ail sums that the bank examiner had collected in the 
intérim. At the time the American National Bank closed its doors, it had re- 
ceived from the Louisville Banking Company varions items in remittances of 
récent date, ail of which had been credited on the books of the American 
National Bank to the Louisville Banking Company, but which items had not 
been collected by the bank and the proceeds thereof mixed with its funds. 
Many of thèse items were afterwards collected by the examiner and othër col- 
lection agencies, and came to the hands of the receiver. The présent suit is 
one to charge the receiver, as the trustée of the Louisville Banking Company, 
for ail the items transmitted by the said bank to tûe American National Bank, 
which items at the date of the suspension of the American National Bank had 
not been collected by the said bank, but which were afterwards collected by 
the receiver; the same never having been mixed in, or become part of, the 
funds of the American National Bank, and now subject to fuU identification. 
The court below recognized the equity of the Louisville Banking Company's 
demands, and, after lengthy Investigation, and hearing of much évidence, ren- 
dered a decree, as shown by the amended record, as follows: 

"This cause came on to be heard on the pleadings, exhibits, and évidence 
adduced, and was argued by counsel, whereupon, and on considération thereof, 
the court being satisfled that the relation of principal and agent existed between 
the complalnant and the American National Bank of New Orléans; that said 
American National Bank was hopelessly insolvent, and that to the knowledge 
of the managing offlcers, the président and cashier, of said bank, on or before 
July 1, 1896; that said American National Bank was guilty of fraud In accept- 
ing the collections of complalnant transmitted in said complainant's letters of 
July 25, 27, 28, 29, 30, and 31, and August 1 and 3, 1890; that complalnant 
has traced the items for the collections therein set forth to the hands of the 
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défendant, tUe ïeBeivfenî aild that the same haivé corne tatothe possession o£ 
theisald receiver, as'followsi to wlt: :: 

Items on poinlis ibïit of New Orléans sent ' for' collection In cdm- 
plainant's Iqtter o^ Ai^gust 3, 1896, collected by the exam- 
iner in chai-ge, thrôtigh tlie Louisiana National Bank, a:mount- 
Ing to ■ ■u.. •:■ ; - . • • • •: • • •> ..-. . •'• ? 4,558 96 

Items remitted frpm sundry banks to examiner after f allure. . . 1,584 59 

Items in complaiiiant's léttèr of July 31st, August Ist, and 3d, 
on New Orleàiti^, cdllectéd through theexainlner, and turnêd 
over to thé défendant as receiver, iflcluding a United State» 
treasury draf t for $55^ aïnountlng to '. 986 63 

Items collected by the baiik examliier and said receiver through 
W. L. Moody & Co., amountlng to 1,324 89 

Items collected by the'bank examiner and said receiver through 

the Farley National Bank of Montgomery, Ala., atiiount to. . 1,827 53 

Items collected by the bank examiner and receiver through the 
Fourth National Bank of Atlanta, Ga., amounting to. ...... . 1,045 97 

AU of which came into the hands of the receiver, amounting in 
the aggregate to the sum of . .. . .., ,. , $11,328 37 

— And that said amount of $11,328.57 constituted and is a trust fund in the hands 
of the défendant receiver as trustée f or the ' eomplainànt, and that the com- 
plainant is entitled to be pald the same, with interest, out of the funds which 
came Into the hands of thé défendant as such receiver: It is therefore ordered, 
adjudged, and decreed that the complalnant hâve and recover from the défend- 
ant, F. L. Richardsoh, rééeiv^ of the American National Bank of New Orléans, 
the sum of $11,328.57, with interest at flve per cent, per annum from the date 
of the flling of the bill oif cbrnplaint herein, tôgether with' ail costs, which is 
deci-eed to be paid withln ten days by priority , ôyer , ail uasecured creditors; 
that for the balance of copiplàinant's claim, to wit, $26,967.86, complalnant be, 
and is hereby, recognizei? as a général créditer, enfitled to participate pro rata 
with the depositors and otlier gênerai creditors of said Àraerlcan National Bank 
of New Orléans ;in the distriliution of Its assets, and it is ordered, adjudged, and 
décreed that said défendant receiver pay to complalnant such pro rata thereof 
as has been or may bé paid to otherUnsec^iired.. creditors of said American 
National Bank." 

F. N. Butler, for appèUànt. 

E. M. Hudson, John D. Kouse, and Wm. Grant, for appellee. 

Béfore PABDEE, McCORMICK, and SHELBY, Circuit Judges. 

After stating the fàcts, the opiniop of the court was delivered 
:by PARDEE, Circuit Judge, 

; The main contention on this appeal relates to the construction 
of the correspondence passing betweeri the two bàiiks in 1895. The 
appellant, recçiyer of the American l^atibnal Bank, contends that 
under the con tract, as shown by the correspondence, whenever an 
item was remitted by the Louisville Banking Company to the Ameri- 
can National Bank, and by: that bank received and credited to the 
account of the Louisville Banking Company, said item then and 
there became the property, by purchase, Of thé, American National 
Bank, and that the résultant relation between that bank and the 
Louisville Banking Company was solely that of debtor and créd- 
iter. On the other hand, thé contention is that the correspondence 
was with tlie view to collections of commercial paper, and the ar- 
rangements made provided only for the collection of such items as 
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should be remitted by the Louisville Banking Company to the Amer- 
ican National Bank, and that wlien the American National Bank be- 
came insolvent and closed its doors the mandate for collection was 
withdrawn, and the Louisville Banking Company became entitled 
to the return of ail the items which had not been collected by the 
American National Bank. It is t^ be noticed that the flrst letter, 
written by the American National Bank, was inviting an account, 
and making an offer of services for the care of any business that 
the Louisville Banking Company might hâve in the 'New Orléans 
section. It is very far indeed from a proposition to purchase from 
the Louisville Banking Company ail such items of checks and com- 
mercial paper as the said banking company might hâve in that local- 
ity. That the Louisville Banking Company had in mind solely the 
matter of collecting sach items as it might hâve in the New Orléans 
locality fully appears from its letter of March 11, 1895, which, among 
other things, contains this passage: "We will ask you to be good 
enough to instruct the proper department in your bank to carefully 
advise ôur collections by our number, that we may hâve no difiQ- 
culty in checking them properly." The arrangement for business 
provided for in the letters is entirely consistent with the theory that 
the provisions related wholly to a matter of collection, and it is in- 
consistent with any theory that it was a matter of sale and purchase 
which was in contemplation of the parties. The course of business 
between the two banks also shows clearly that the arrangement be- 
tween the parties was understood to be one for collection solely. 
Each letter of advice forwarded by the Louisville Banking Company 

contained this passage : "I inclose for collection and Please 

advise collections by number, and return immediately if not hon- 
ored." The list of items as forwarded frequently contained instruc- 
tions with regard to the protest, or waiver of the same, of spécifie 
items; and the books of the American National Bank show that, 
immediately on protest of any item, the item itself and the protest 
fee were charged back to thé Louisville Banking Company; and in 
some instances items were charged back with the simple note "Held," 
probably meaning "held for further direction." Another fact to be 
noticed in this connection is that for a large portion, if not ail, of 
the items forwarded, the Louisville Banking Company was not the 
owner of the same for sale, or with power to sell, but wae the mère 
mandatary for collection. Counsel for the appellant bases his entire 
argument upon the language used by the Louisville Banking Com- 
pany in its letter of March 7, 1897, as follows: 

"We would not wish to maintain a balance in New Orléans upon an Interest 
basis, but, if we understand your proposition, you agrée that you will take from 
us ail items on the states of Louisiana, Mississippi, Georgia, Alabama, and 
Texas, crediting our account with the total of our letter on reeeipt at par, and 
remitting New York at par the year round on our balance in excess of $10,000." 

— And argues theref rom that the American National Bank was com- 
pelled to take at par ail the checks, notes, and drafts on persons 
or corporations in Louisiana, Mississippi, Georgia, Alabama, and 
Texas that the Louisville Banking Company should send, and that 
the American National Bank was obliged to pay the Louisville Bank- 
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ing Company for said checks, etc., on receipt of eaid items, and says 
that: , . 

"If an agreement on the part of the American National Bank to take the 
checks, notes, and drafts in controversy from the Louisville Banking Company 
at par, and to pay the f uïl face value thereof to the New York correspondent 
of the Louisville Banking Company, on receipt of said items, or wlthin one 
week thereafter, is not a contract of s|le, Which passed the title of those items 
to the American National Bank, we fail to appreciate what constitutes a con- 
tract of sale. One of the parties agrées to sell a thing for a flxed prlce, and the 
other promises to buy the thing at the priée agreed upon, or to pay for it upon 
delivery, or within a week from that.time. AU the essential éléments of a con- 
tract of salé are thiis contalped, in said agreement, while the conditions of a 
contraot of ageney are wanting." 

We do not think that any such effect can be given to the clause 
referred to, and the promise and agreement to take ail such items, 
erediting the account and forwarding at par, cannot be understood as 
contracting that the taking was by purchase ; but the whole tone and 
purport of the letter are rather to the effect that the word "take," 
in that connection, meant to handle, collect, look after. "Checks 
deposited and credited as i cash do not become the property of the 
bank, so that it takes the risk upon itself , even though the depositor 
has been allowed to check against the deposit before the paper is 
collected; and the depositor can recover the check or other paper, 
if it is still in the possession of the depositarv." Morse, Banks 
(3d Ed.) § 586; Eeal v. City of Somerville, 1 0. C. A. 598, 50 Fed. 
647. See Newm. Bank Dep. p. 211, § 209. See, also, Balbach v. 
Frelinghuyeen, 15 Fed. 675. As we construe the contract between 
tke parties to be one relating to the collection, and not the purchase, 
of the items forwarded, the case is controlled by Bank v. Armstrong, 
148 U. S. 50, 58, 13 Sup. Ct. 533. See, also, Evansville Bank t. Ger- 
man-American Nat. Bank, 155 U. S. 564, 15 Sup. Ct. 221. And the 
complainant below was entitled to a decree for ail items not collected 
by the American National Bank before suspension, and afterwards 
collected by subagents, and tmced to the possession of the receiver. 

The appellant also contends that many of the items allowed for in 
the decree appealed from hâve not been suiHciently traced to identify 
the amounts as coming to the hands of the receiver. In regard to 
this we hâve made as full an examination as the importance of the 
case warranted, and find that the objections to none of the items 
allowed are well founded, except in regard to certain checks which 
were collected by Attorney Denegré on the 6th of August, aggregat- 
ing 1931.63, which were put in a separate envelope, and were turned 
over by Denegre to Examiner Johnsqn, and by Johnson handed in- 
tact to the receiver. In the testimony of Johnson, one item ou the 
Louisiana National Bank of |13o was coUeèted for account of com- 
plainant, while the évidence does not shov? that any such item was 
ever forwarded by the Louisville Banking Company, and it is not 
mentioned in any list of items forwdrded by the Louisville Banking 
Company to the American National Bank. We think that this item 
is not sufïiciently traced, and it should not hâve been included in the 
decree of the court below. - 
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The decree of the court below allows interest against the receiver 
from judicial demand. We are of opinion tliat tliis was erroneous. 
Tlie funds collected, coming into the hands of the receiver, turned 
over to the comptroller, could. not earn interest, and any interest to 
be paid thereon would be necessarily talien from some other trust 
fund. The involved circumstances surrounding the case made it 
improper, if not impossible, for the receiver to pay over the amount 
for which he is chargea as trustée without an investigation and an 
accounting ; and we think he was in no fault, but rather in the ful- 
^îUment of his officiai duties, in refusing to recognize complainant's 
demands until they were Judicially deterniined. As a gênerai rule 
in equity, trustées are not required to pay interest unless they are 
in fault in the management of the trust fund, or hâve so used the 
trust fund as to earn interest. 

An objection is made to the form of the decree rendered in the 
court below, in that it commands the receiver to pay over to the 
complainant a certain large sum of money within 10 days, when, as 
a matter of fact, and in accordance with law, the receiver is not in 
Personal custody of the funds in question, but the eame are in the 
hands of the comptroller of the currency. The elïect of the decree, 
as rendered, might be that the receiver would be in contempt for 
not paying over moneys which are not within his control. See Mer- 
rill V. Bank, 41 U. S. App. 529, 21 C. C. A. 282, and 75 Fed. 148. 

Admitting thèse last-mentioned objections, the decree of the court 
below should be reversed, and the cause remanded, with instructions 
to enter a decree as follows: It is ordered, adjudged, and decreed 
that the complainant, the Louisville Banking Company, do hâve and 
recover from the défendant, Frank L. Richardson, receiver of the 
American National Bank, the sum of |11,193.59, which said receiver 
is ordered to pay, ont of the funds which hâve come to his hands 
as receiver, within 30 days from the signing of this decree, and by 
priority over ail unsecured creditors of the American National Bank, 
or that he do within said delay certify the same to the comptroller 
of the currency, with a copy of this decree ; and it is f urther ordered 
and decreed that for the balance of complainant's claim, to wit, the 
sum of 127,102.86, the said banking company be, and is hereby, recog- 
nized as a gener-al créditer, entitled to participate pro rata with the 
depositors and other gênerai creditors of said American National 
Bank of New Orléans in the distribution of its assets; and it is or- 
dered and decreed that the said défendant receiver pay to said Louis- 
ville Banking Company such pro rata thereon as bas been or may be 
paid to other unsecured creditors of said American National Bank, 
or do certify the same to the comptroller to govern his action in the 
premises. And it is so ordered. 
94 F.— 29 
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■^,;;EIO^ARDSON v;,Cqîii^lkBNTAL'.I^4^ MESfPHIS, TBNN, 

-'■■■<' ■ (Circuit Court of Appeals, Fifth Circuit. May 16, 1899.) 

;." ■:' ■'■/:'.: '"'.[.' , .■ .: No,,81l/,,. , , , 

Banks Ab tJoRREsPONDBit'i'S— Collections— CoKTKv^cts. 
>"■". Antagreetoent between two bànfcs, by tvhich one agrées to ' "handle" the 
• Items i>o£;e;(cbaiige' and jcomlnerclal paper of the other wltlîin a certain 
ter^itory, credijting tlie apiount of: sucl>, items to the account of the other on 
,, receipt", and rinder which tlie sending banlc transmit? such items as collec- 
tibàs, ind'orséd payable to "any nàtlpnail or state bank," with directions to 
prétest andretum if unpàld, is an aigrëêment for the mailing of collections 
onlyi and not of purchase, and sale oC;the paper, and doès not create the 
; T^^apon,of debtor.9,ndiCreditor t(etw€)en the two banks as td items received 
and credited, but: uncoUected, at the time of the failiqreî,of the receiving 
bank; and any such, items, or their, proCeeds, which can bé Identifled as 
hftving cémè into the hânds df Its receivèr, niay be uecdvèrei by the send- 
ing banb. 

Appeal fi^ointlie Circuit pourt olthe United States for the East- 
ern District, pfLouisiana. ; , ; : \ 

The object of this suit is to reeover the proceeds of a large number of checks, 
^(Jrafts, notes, etc.;,— generally denominated , "items of exchange,"— transmitted 
between JUly 31 and Augiist 4,-1896, Inclusive, by the ^ppelïee, complalnant, to 
the Aùlerican National Bank for collectioiî; ïhîése procéeds, ît is averred, were 
collected aftêr tiiefailure of tiie insoivent bank, and cam'e liito the hands of 
the receiver, , thp appeUant This is [mt à suit daiming any préférence on the 
gênerai assets of t^e Insolrent bank, but simply for recovery of the procéeds of 
certain , items 6t exqhai^ge remltteâ to said bank, collected after its failure, and 
turned t)vèlf' tb the reCeiyer latér, the ownership of w}ilch Is asserted in thls 
proceedi&é '35' thë'compla'inant below, àppeùée hère. On Àiigust 5, 1896, the 
Ainerican- National, Bank closéfl its ddors at 3 p. m., and never opèned them 
again for business. The: :(pllowlng day, by direction of the comptroUer of thé 
curreney,; ^^^ard I. Johnson, bank examiner, , took possession of the books, 
assets, àû'd prdgérty fouhd in the bank. Subsequently the appellant qua,llfied 
as recelver and tbok possession df the barii's prdperty. Théonly arrangement 
eter entered Intd by the complainànt-^and the Atoérlcan National Bank, rela- 
tive to the course of business bôtween them, is embôdied in and based upon the 
foUowing two telegraras and complainant'sletter, ail dated July 31, 1896, to wit: 

, ;; Telegram, 

"Memphis, July 31, 1896. 
"To Arperican .National , Bank, New lOflfians, La.: Hâve mlslald your récent 
letter. Pleâsé write us best te^rms handle our N. O., La., and So. Miss, business. 
Mâ^ décide glvej'ou our' business immfedîàtély. , 

' ' : "0. F. M. Niles, Président." 

Telëgràm. 

"New Orléans, La., JUly 31, 1896. 
"Contlnëntar National Bank, Memphis, i'enn. : Telegram received. WIIl 
crédit cash items on points named, also Texas, fit par on receipt. Stait the ac- 
count. We will please you. American National Bank." 

Letter. 

"Memphis, Tenn., July 31, 1896. 
"American National Bank, New Orléans, La.— Gentlemen: I wlred you this 
mornlng in regard to handllng our account, and hâve received your wlre, which 
is satisfactory. We will commence sending you our business to-day, and hope 
you will be able to handle it satisfactorily, and that you wlU flnd the account 
a profitable one. We are obliged to send you a somewhat large item on Bâton 
Kouge, but this will be an exeeptional one, at least in amount, and I believe 
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you will flnd our account a yaluable one for your bank. We will endeavor to 
keep balances with you sufflcieot to just,i£y any small expense in the collection 
of soine interlor items. Hoping that the arrangement we are cntering, luto wiy 
prove mutually advantageous, and wlth best wlshes, bélieve me, 

"Yours, very truly, C. F. M. Niles, Président." 

It Is true that the American National Bank wrote a letter on the same date, 
.Tuly 31, 1896, proposing, in efCect, a modification of the télégraphie tenns; but 
that letter, at ail events, was never acted on by complainant, and it is ex- 
tremely doubtful whether it ever reaehed Memphis in time to be consldered 
before the failure of the bank. Accordingly, complainant commenced the same 
day to transmit to the American National Bank its items of exchange for col- 
lection, amounting to $5,020.88, and this was continued by fùrther remittances 
of items for collection on August Ist, 3d, and 4th, the 2d of August falling on 
a Sunday. AU letters containing remittances were headed as f oUows : 

"Protest, unless otherwise instructed, and return at once. We enclose for 

collection and •"■^'"'- 



returna. 

"Yours, respectfully, H. h. Armstrong, Cashier." 

AU the items contained in thèse letters were indorsed by a rubber statnp, as 
follows: I 

"Pay to the order of 

"Any National or State Bank. 

"[Date hère.] 

"Continental National Bank, 

"H. L. Armstrong, Cashier." 

This indorsement was for the pui-pose of vesting the said American National 
Bank wlth the necessary authority lo recelée and coUect the same. The Items 
transmitted in thèse four several letters by complainant apparently reaehed the 
bank on August 1, 3, 4, and 5, 1896, respectively, and were by the note clerk, con- 
formably to the usages of that bank, credited to complainant on the bboks of 
the bank. Most of the items embraced in the iîrst three letters, drawn on or 
payable by parties in New Orléans, were coUected by the bank. Those items In 
the first two letters, payable at other points,— out of town Items,— were sent by 
the bank to other banks for collection. AU of the out of town items in the 
last two letters, of date August 3 and 4, 1896, were retained separate by the 
bank, and passed into the hands of the bank examiner, who took charge of the 
insolvent bank on August 6, 189<), and coUected them through the médium of 
the Louisiana National Bank of New Orléans, for his account as examiner in 
charge. Some of the city items in thèse two letters were kept separate from 
the funds of the bank, and placed in the hands of the bank's attorney, Mr. 
George Denègre, on the morning of August 6, 1896 (before the bank examiner 
took charge), who coUected,, the same, placed the proceeds in sealed envelopës, 
and indorsed thereon the amounts and the names of the parties for whose 
account he had so coUectod them. Thèse Identlcal proceeds, so coUected by Mr. 
Denègre, were by him turned over, in those envelopes intact, to the examiner in 
charge, who delivered them to the receiver. AU of the out of town items, 
transmitted in the first two of complainant's letters were sent by the bank, 
before its announced failure, to other banks, its correspondents, for collection; 
and they were by them coUected af ter thé faUure of the bank, or if, in some f ew 
cases, they were coUected before the failure, the proceeds were not forwarded 
to the banli by its subagents prior to the failure. Such collections were re- 
mitted to ,the examiner in charge, mainly, and by him paid over to the receiver. 
or they were, in a few instances, sent to the receiver directly. 

On August 5, 1896, the board of directors of the bank met and adopted the 
foUowing resolution: . ' 

"Spécial meeting at 8:30 p. m., Wednesday, August 5, 1896. A quorum of 
directors met at 7:30 p. m. this day. Présent: Messrs. Gardes, KeifCer, Re- 
naud, and Dumas. Mr. Gardes stated what had taken place during the day, 
and that the deposits recelved during the day had been set aside. The directors 
approved of this action, and instructed the président to hold the said deposits 
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separate and apart from the banklng funds, and to examine cârefiilly the con- 
ditîoh Of 'the bank, and report at à meeting to be lield at 8:30 à. m., Aùgust 6: 
tixtïf Jtio\'ed,'sèt:6nded, and adbpted. H. Gardes, Président." 

Th^answer admit? that the bank was hopelessly Insolvent on August 5, 1896, 
but déclares tiiat défendant is not fully advised as to knowledge by the man- 
aging offlcersôf the flnancial Condition of the bank previously. 

On hearing in the circuit court, as shown by the amended record, the foUow- 
ing jnd^ment was rendered: 

"This caûsg came on to be heard on the pleàdings, exhibits, and évidence ad- 
duced, and was argued by counsel. Wiiereupou, on considération thereof, the 
court being satisfied that thé relation of principal and agent existed between the 
compjainant and the American National Bank of New Orléans; that said 
American National Bank was hopelessly insolvent, and that to tbe knowledge 
of the managing offlcers, the président, and cashier of said bank, on or before 
July 1, 1896; that said American National Bank was guilty of fraud in ac- 
ceptlng the collections of the complainant, transmitted in complainant's letters 
of. July 31 and August 1, 3, and 4, 1896; that complainant bas traced the items 
of collections therein set forth to the hands of the défendant, the receiver, as 
aforç^Jd; that the same had corne into the possession of said receiver as fol- 
lows, to wlt: 
Items in Exhibit B, annexed to the bill of complaint, aggre- 

gating the sum of , $3,100 ST 

Items in Exhibit D of the bill, amounting to 4<j2 SI 

Items in Exhibit F, amounting to 4,359 11 

Items in Exhibit F, coUected through W. L. Moody & Co., of 
Galveston, Tex., amounting to 320 47 

• I $8,249 26 

—Ail of .wTiich came into the hands of tlïe receiver, aggregating the sum total of 
,$8,249.2è, constltuted and Is a trust fund in the hand of said receiver as 
trustée, for the complainant; and that complainant is entitled to be paid the 
sardé, with Interest, out of thé funds which came into the hands of the défend- 
ant as sueh receiver. It is therefore ordered, adjudged, and deereed that the 
comjilainant hâve and recover from the défendant, F. L. Eichardson, receiver 
of the i^merican National Bank of New Orléans, the supi of $8,249.26, with 
interest at 5 per cent, per anfium from the date of the fillng of the bill of com- 
plaint herein, together with ail costs, whicJi is deereed to be paid withln 10 days, 
by prloTity over ail unsecured creditors; ànd that for the balance of the com- 
_4)lainant'S clalm, to wlt, $5,692.61, complainant be, and is hereby, recdgnized 
as a gênerai creditor, and entitled to participate pro rata with deposltors and 
other gênerai creditors of said American National Bank of New Orléans in the 
distribution of its assets. And it is ordered, adjudged, and deereed tliat said 
défendant, receiver as aforesaid, pay to complainant such pro rata thereof as 
has been or may be paid to other unsecured creditors of said American National 
Bank; 
"February 15, 1899. [Signed] Aleck Boarman, Judge." 

i^ N. Butler, for appellant. i i 

E. M. Hudson, John D. Rouse, and Wm. Grant, for appellee. 

Before PAEDEE, McCORMICK, and SHELBY, Circuit Judges. 

After stating the facte, the opinion of the court was delivered by 
PAEDEE, .Circuit Judge, 

The questions, presented on this appeal are identical with those 
presented in the case of Eichardson v. Banking Co. (just decided) 
94 Fed. 442. On the facts as recited there is still less reason in 
claiming that under the contract between the parties the American 
National Bank purchased the items forwarded, and that the relation 
of debtor and creditor ensued as sôon as thè items were crédit ed on 
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the books of the American National Bank. The correspondence be- 
tween the parties was plainly and directly about collections only, and 
the course of business between the jJarties, so far as it was proved, 
prior to the failure of the bank, shows the full understanding of the 
parties that the business to be transacted was that of collection 
merely. AU the items going to make up the sum of |8,249.26 are 
fully proven to hâve been collected subsequently to the failure of 
the American National Bank, and there is no dispute that the re- 
spective amounts thereof came to the hands of the receiver, and were 
sufflciently identifled to show on what claims and for whose account 
they were collected. The objections as to the allowance of interest 
and the form of the judgment are allowed, for the reasons given in 
Kichardson v. Banking Co., just decided. There has been much un- 
necessary trouble to the judges of this court, and probably to the 
judges in the circuit court, from the neglect of the parties to follow 
the usual rule in such cases, and hâve the accounting done contra- 
dictorily before a master. 

The decree of the circuit court should be reversed, and the cause 
remanded, with instructions to enter a decree as folio ws: It is or- 
dered, adjudged, and decreed that the complainant, the Continental 
National Bank of Memphie, do hâve and recover from the défendant, 
Frank L. Eichardson, receiver of the American National Bank, the 
sum of 18,249.26, which said receiver is ordered to pay, out of the 
funds which hâve corne to his hands as receiver, within 30 days from 
the signing of this decree, and by priority over ail unsecured creditors 
of the American National Bank, or that he do within said delay Cer- 
tify the same to the comptroller of the currency, with a copy of this 
decree; and it is further ordered and decreed that for the balance 
of complainant's claim, to wit, the sum of |5,692.61, the said Con- 
tinental National Bank of Memphis bé, and is hereby, recognized as a 
gênerai créditer, entitled to participate pro rata with the depositors 
and other gênerai creditors of said American National Bank of New 
Orléans in the distribution of its assets; and it is ordered and decreed 
that the said défendant receiver pay to said Continental National 
Bank of Memphis, Tenn., such pro rata thereon as has been or may 
be paid to other unsecured creditors of said American National Bank, 
or do certify the same to the comptroller, to govem his action in the 
premises. 

And it is so ordered. 
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• , ,;/o;i[ >i -, (Circuit Court, E.B..W^çftnslii,; ^pril,^?, l§9f).) , ,, . 

'?:!+ to 1 -;.:■■. :r^'.i i,!::,i' ;■:; ;.m: Nc 489.:A: .,:;. li- ''^ - r' ■;!;, .•: 

l."tN'rERÉfeT— ËA'I'E ON Bo>;i?y''iFTÉia M^AT^'àiTT'— ÈFFiîiâ"* 6p ' 'riÈctA'ErWé' Debt* 
■-';tOCB.%H--'W>Ef'ïtofcTi.'t*r PAYt^B lîiîtiEREfe' ., -' -,:.■' :;;<■•:,■ -. ; ^.'. 

-j Att ,eleeti<)n ito (î6Kjla^e| rai^aaiJt)Q^tWidueiJ)eforG;-tlj^iy 1^^ otherwise 
. matur,^, undpr a ,çlai:(se o£; tUes œort^^ge securing tbejBi. because ,of default 

in the paymeri't df înteresf coUpbris, bas rio otlier etfèct than io'fender the 

• priilbipal presèntïy ébllécïiHré; 'ànd mé "proylsten of flt'é' bdnds flilng the rate 
Of iHterest thetebit dUfitigithe enttée tel-ûi for whichithey were to run con- 
tlUMès'in fonce uiltil decree; l)ut,,ias; toiatei'Qstieouppns wlUich hâve ma- 

, tured, b^ their, own teriRs, |in the ab^^^ice of îiny proyisiw otthe contract 
, flxin^ the rate cif intere^^.kf ter maturity, thé légal i^fewu^ 

3. (JONciiCSIFENESS OE DECKEB— ImPEACHMENT IN SûPPLEl^ENTAL PHOOEEDINGS. 

À decree In ;a feït to ftifêclose a rîdtfôftfl mortgagé,' which àt the instance 
of thé' trustée In thé mdrtgttge detètmlaegi the wmoiunt due on the mort- 

1 .gage debt,: inel«ding ii^terest acoçiied. ojj the • bonjjs, ; and the; nia tured cou- 
pons, renders' the amount of such interest res .ludlç^tg. ,as to ail, bondholders 
repre^çnted by the trustée,, and ail others v^'ho are''(}r tnaythéreàfter be- 

' CQme:^arties tp the' sùi^, ànd ttie''Côrrecfciiés8 6f thè decree In that respect 
• canntot bé questioned hi Suppiemental proceedlngs brought thereunder., 

On jBkpçp.tipngof Jîfoi^hem façiflc Railway Company to Report 
of lie. liaftej? as tq Interest on Ëçiids, ,, , , , ■; 

Sullivan '& CroraWell, foD exceptant, i'* , : - 

JÈNICÏ|fS, Çiiçcuit Jui^ge. "î^he îqu^e^tiop tp,b'e,,detérinined arîses 
upon exçpption^ to ;tlje r,ei^rt 0:f the speçjàl ma^ter .ûled September 
20, 1808,/ .,!|ie. Northern ipacïflç Bai^ïway ; (^q}%any;,' tiie purehaser 
pf the NojÇtherçi^ Paciflc Kàilppa^.'uDiiîeï.thê âecre§ o flled 

its,claim,3ivijt|iithç spécial ^âst,er]i^nÂer the séquestration proceedings 
for payment, pf the amot^nt' due foi; principal aiid inférest upon the 
€onsplidai:éd pon^a of the i^'or1;hernlP^cïiic Railix>âd Company owned 
by claimant, ^he 'amoùpt .9>f, thepfjhçipal oï t]ies0 Ibohdsheld by 
the claimant imji4,923,00p. The èxcepHons présent the question of 
the, rate, of| interest, which ,^ould be allpwpd ùpon the principal of the 
bonds anc^'uppn; the intèreiSt. cpupons^ af ter tli^ir respective dates 
ofmaturity.;. oMe spécial maiSterca^^^ interest ' at the rate of 

S per centf përannum;,' thè, claimant. insists that jt, shôuld be cast 
at the rate ôf 6 pér cent. JDer ahnùm; and thîs is the contention. 
The différence in the amount of interest, comput^^d at the two rates 
mentioned, is f 1,664,382; so that the question^ althô'ugh one of no 
great diiBculty, is of moment to the claimant. 

The bonds in question bear date December 2, 1889, and are re- 
spectively payable on the Ist day of December, 1989, "and interest 
thereon in the meantime at the rate of five per cent, per annum, 
• * * eemiannually, on the flrst day of June and on the first 
day of December in each year." Coupons were attached to each 
bond for the semiannual interest contracted to be paid for the entire 
period of 100 years. By article 16 of the trust deed securing thèse 
bonds it was provided that in case of default in the payment of anj 
installment of interest, or of any coupon annexed to the bonds, such 



FARMERS' LOAN & TRUST CO. V. XORTtlERX PAC. R. CO. 455 

default continuing for the period of one year, at the élection of the 
trustée the principal of ail tlie bonds secured by the instrument should 
become immediately due ànd payable. Default was made in the 
payment of the coupons maturing on the Ist day of June, 1893, and 
upon ail succeeding raaturing coupons. After December 1, 1895, 
the trustée duly elected that the entire principal sum ôf each and 
every of the Consolidated mortgage bonds should forthwith become 
due and payable. The question is whether the contract rate of in- 
terest continued after default by the obliger and élection by the 
trustée, or whether the légal rate of G pér cent, should control. 

I hâve fotind, and hâve been referred to, no case which directly 
rules the question involved, and must ascertain the principle which 
should govern from the rulings of the suprême court in cases more or 
less analogous. In Brewster v. Wakefleld, 22 How. 118, it was ruled 
That a stipulatèd rate of interest greater than that allowed by stat- 
ute, in the absence of stipulation for a rate of interest after maturity, 
would nôt be allowed after maturity, and that the légal rate should 
govern. In Cromwell v. Sac Co., 9C U. S. 51, 60, it was held, under 
the statute ôf lowa allowing the samé rate of interest after maturity 
as that expressed in the contract to be paid until maturity, that the 
stipulatèd rate attended the contract until it should. be mergedi in 
judgment. In Holden v. Trust Co., 100 U. S. 72, it ^'as ruled that, 
under the law prevailing in the District of Columbià, a note payable 
with 10 per cent, interest only drew that rate up to its maturity, 
and thereaf ter the légal rate of 6 , per cent. ; and the principle is 
there stated by Mr. Justice Swayne as follows : 

"If payioent: be not made when the iponey beconies due, there is a breach of 
the contract, and the créditer is entitled to damages. Where none has been 
agreed upon, the law fixes the amouut according to the standard applied in ail 
such cases. It is thë légal raté of interest "where the parties hâve agreed upon 
none. If the parties meant that the contract rate should continue, it would 
hâve been easy to say se. .In the absence of a stipu.Iation, stich an intendment 
eannot be inferred." 

The case of Ewell v. Daggs, 108 U. S. 143, 2 Sup. Ct. 408, may also 
be referred to, but it does not alter the rule declared. So that the 
principle would seem tô be established that the légal rate of interest 
is to be allowed as damages for the nonfulflllment of the contract, 
unless by the contract itself it Is manifest that a différent rate was 
intended to govern. Interest upon a matured debt is given by the 
law as damages for the improper détention of money. The rate 
specifled by statute is allowed only in the absence of contract stipula- 
tion upon the subject, speaking to a period subséquent to its ma- 
turity. In the One case the obligation to pay interest after maturity 
arises frqm the assent of the parties; in the other, from a duty 
imposed by law. 

Hère the obliger by its bond agreed to pay a certain sum of money 
on December 1, 1989, a period of 100 years from the date of its obli- 
gation, and to pay interest upon its debt in the meantime, — that is, 
until Deceniber 1, 19^9,— at the raté of 5 per cent, per annum. It 
attached to each obligation coupons representing the semiannual 
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ipjierest ,at that rate and for that period of time. .The stipulation 
oithp, trust dçred which àqtliorizes tlie trustée at its élection to mature 
thç principal upon default in the payment of interést does not pur- 
ppi^it to abrogate the rate pf interçst which tlië. obliger agreed to 
pay dur|rig the stated period. îlîp exercise of the élection matured 
the principal, but left uiitouched the stipulation for interestl ïhe 
rate wafi agreed upon by.the parties, to the contract, and was to con- 
tinué during a stated period of time, and that rate should govern dui- 
ing that period of time, notwithstanding that by the élection of 
the trustée the principal was matured at an earlier date than that 
speçiiied in, the contract. If the stipulât ed rate was greater than the 
légal rate, could the trustée, after éjection to mature the principal, 
be required to receive only the légal raté of interest? I think it log- 
i^ally follows, from the principle declared by the suprême court, that 
in such case the contract rate would govern, because the parties 
hâve agreed upon the rate for the period up to the time speciâed in 
the contract as the date of the niaturity of the debt. And so, e 
converse, the trustée having exercised the élection to mature the debt 
before the stipulated period of mattirity, no one pursuing the debtor 
under such élection can claim othér beneflt than to secure présent 
payment of that which, without default of the debtor, could not be 
enforced until the period stipulated in the contract. If, after default 
and élection to mature the debt, the créditer should receive his in- 
terest, or a court of equity should relieve from the default, the con- 
tract would remain intact in ail its provisions. I am satisfied that 
the default by the debtor and the élection by the trustée did not 
change the stipulation of the contract with respect to the rate of 
interest, and that the contract rate continued after the debt was 
nàatured by the élection of this trustée. 

The spécial master allowed interest upon the coupons at the like 
rate-'Of 5 per cent. If that question was not embarrassed by con- 
sidérations to which I shall presently advert, I am free to say that 
the créditer was entitled to interest at the rate of 6 per cent, upon 
the coupons. The law allows interest on a coupon for interest. It 
isa contract to pay ^ specifled sum on a specified day. There is 
no provision in them, nor in the trust deed, with respect to the pay- 
ment of interest upon the interest coupons. Oonsequently the légal 
rate of interest should prevail. But there is thjs diiïiculty in apply- 
ing that principle to the présent case: The trustée ûlçd its bîll to 
fqreclose the trust deed. That cause was Consolidated with the 
préviens suit of Winston to subject the property of the debtor to the 
payment of its debts. In the Consolidated cause the trustée de- 
manded of the court that it aseertain the amount due upon the 
moftgage, and decree thereîor, aiid for the sale of the mortgaged 
property pledged for the debt. A decree passed pursuant to the re- 
quest of the trustée, in which the court, determined the amount due 
op ttese bonds, the interest upon the coupons as well as upon the 
principal being therein computed at the rate of 5 per cent, per an- 
num. This was the rate which the trustée askéd the court to déter- 
mine should govern, and it was so determined; The bondholders, 
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so far as they are represented by the trustée in that proceeding, are 
bound by that decree. If it be said that the eflect of that decree 
was only to détermine the amount which should be chargeable upon 
the mortgaged property, and that the assets now sought to be reached 
were not covered by the mortgage, it is a sufflcient answer that the 
claimant hère became a purchaser under that decree, and a party to 
that suit, and that the bill in séquestration flled by the trustée is not 
an original bill, but supplemental to the bill of foreclosure, and to 
the bill of Winston, and that the claimant hère cornes in under that 
bill seeking relief, and that ail the déterminations in thèse proceed- 
ings from the commencement of the litigation are res judicata; 
in other words, coming in under the decree, and asking for relief 
thereunder, the claimant accepts and adopts ail that bas jjeen deter- 
mined, and is not entitled to relief otherwise than in pursuance of 
the previoue decrees. I therefore think the question of the proper 
rate of interest to allow upon the coupons is foreclosed by the de- 
cree of the court passed at the request of the représentative of the 
bondholders, and that decree cannot now be impugned for erroi'. 

The exceptions are overruled, and the report of the master cou- 
firmed. 
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(Circuit Court of Appeals, Fifth Circuit. May 9, 1899.) 

No. 757. 

MuNrcTPAi/ CoKPOHATiONs— De Facto Officeks — Validitv of Bonds. 

The city of Lampasas was incorporated Aprîl 18, 1873, under a spécial 
cliarter, autliorizing its mayor and and aldermen, among otlier tliings. 
to construct waterworlis and issue bonds for public improvements. Its 
organlzdtion was perfected, and continued until 1876, wlien its otHcers ,re- 
Bigned, and administration of its affairs was abandoned. In 1883 an 
elïort was made to form a new municipality, ineluding within its limitfe 
tlie territory of the original city and a large amount of contiguous terri- 
tory. Officers were elected, and the new government was organized, and 
continued to perforai the functions of a municipal corporation until 1890, 
when quo warrant© proceedingg were Instituted, and the officers removed, 
on the ground tliat the spécial act of 1873 was still in force, and that the 
résignation of its officers and its f allure to continue the administration ot 
its afCairs did not amount to a dissolution of the eorporation. Thereaftei 
an élection was held under the charter of 1873, and its government re- 
organized, and nearly ail of the additional territory attempted to be In- 
cluded in the new city was subsequently annexed. In 1885, while the 
illégal organization was in force, it issueil bonds for the purpose of cou- 
structlng waterworks. The waterworks were constructed and accepted 
by the city. Upon the dissolution of this organization, the waterworks. 
passed into the possession of one holding a claim for services as superin- 
tendent, and the city ceased to exercise control over the same, and paid 
to the person in possession monthly rates for the use of the water. Held, 
that the officers acting under the irregular organization were de facto offi- 
cers of the city, and the bonds issued by them were valid. 

In Error to the Circuit Court of the United States for the Western 
district of Texas. 
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iThfeSnit-waf bropghtto recover the sum of |2,170, \Tith interest, 
alleged tpljedupi on 62 coupons attâcljed to bonds issiied by the citj- 
of Lamipasas, A jury t^al wag waived by the parties, and at the 
requesti Qf equnsel for, .bpth parties tjie court made a Ûnding of the 
facts. The court hel4ithat the plaintiff was èntitled to recover on 
the couipojis, and rendered a JTidgraent in his favor for f 2,479.86. 
The défendant, the city of liampasas, sued; ont a, writ of error. It is 
assigaed as error that the court ven^fped a juâgmejat against the city. 

The foUowing are the facts as fp^und by the court: 

(1) That the citizens of the city of Lanipasas, in tampasas county, Tex., 
were by spécial act of the législature, approved April 18, 1873, granted a char- 
ter as a municipal corporation, unfler the,name of the "Corporation of the City 
of Lampasas," with boundaries contalnlng an area of 553 acres, covering the 
original to-^u plat aiid à considérable area not laid ont in regular blocks. 
In thls spécial charter it was provided» that the qualifled voters should elect 
a mayor aûd board' of aldermen, consisting of eight members, to hold office 
for the tei;m ;of twO; years; and untll tbeir successors should be elected and 
qualii^ëd,^p|i'lt was further provlded that the rnayoraiid five aldermen should 
constituté à quorum ifot iïxè transaction 6f business, tt was alsO provided that 
the flrst ëlfection should bé'hel<l within 30 ^ days, and oùe thereafter on the first 
Monday la January of each alternatâ year thereafter, by the niayor and three 
aldermen. The act made no provision for dissolving the corporation, and no 
period of time was fixed for the expiration of the charter. 

(2) Under this spécial charter the sald mayor and aldermen were granted 
power, by ordinance, among other things, to construct waterworks, open, grade, 
and keep in repair the' strééts/build bridges, and open sewers; to impose and 
coUect taxes, not exceeding 1 per cent, per annum; and to issue bonds for 
public imprtivënïents, The inayor and aldermen werè authorized to appoint 
a city marshal, who should also be çx offlcio assessor and collecter of city 
taxes, and also to appoint a secretary and city attorney; but neither the office 
of treasurer nor any other offlceri than those named were provided for, 

'(3) That offleers were elected, and the said municipal government was exer- 
cised by them, under the said spécial; loharterj: from 1873 until 1876, when a 
mayor and boaud of aldermen were eleotéd who favored abolishing the said 
municipal' goivernment, ahd they by formai résolution' decided to resign, and 
did soi'ând abandoned thelp said offices, and thereaftet no steps were taken, 
or action of ény kind hM, undêr rthie spécial charter, «ntll Mareh, 1890, after 
thé décision of the suprême court of Texas in, the casé of Largen v. State, 
reported to 76 Tex. 323,lS.g. W. 161,^ hereinafter morefully referred to. ; 

(4) That the said City of Lampasas was in 1873, and bas since continued to 
be, the county 'Seat of Lampasas county, and had a population in 1876 of about 
800. ThatùntU the yêàr-18^ the 'sald town was without railroad facilities, 
when, upon advent of a railroad, itbegati-to grow raplâly, iand by April, 1883, 
had a' population of about 4,500 peoplfe, wîthstreet railroad and other imptove- 
mènts. About 1884 the population began to^ décline, and continued to décline 
«atil about 1890. ■ ' i ' ■ 

(5) That atall tlines the business part ot the town has been chiefly conflned 
to the court-house square afld streets lèàding out ; f rom It^and has been within 
the bounds of the Said' spécial charters 'but during and since 18S2 business 
hoiises werë bullt aear the railroad depotj'io-ti'tside of sald bounds, and outslde 
<)f tBe présent limlts, butiaslde of the boundaries of 1883, and business has 
b'êeû since transacted thersia. ■■ i,\- < , • 

(6) That after the advent of the railrbàid numerous additions were laid out 
to the town, and résidences bullt tbereoa byinersonêdolng business in the 
town, and it continued to grow in population, until Iti TCached about 5,000 in 
1884 and 1885, when the décline in population began. 

(7) That. in, E'p.lîJT>^ry,;;1883, a petitipa W9,S presented to the county judge 
of said Lahïpàsas coùhîty, by'iriofe than-5<rqTJalffléd voters iivingïn and around 
the limits of sald town, asking that an élection be ordered to détermine wheth- 
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çr the persons living within the limits in said pétition set out should ineorporale 
as a City of more than 1,000 .InhabitantSî^under the provisions of thegenefai 
laws of Texas, as contained In title 17 of tlie Eevised Statutes. Upon this 
pétition tlie said county judge made his order, and an élection was lield, re- 
sulting in a majority vote ira: favor of said Corporation,— some of those voting 
living inside, and.some outside,,of, tlie. limits prescribedby, said cbarter; and 
upon retnmtherebf tlie sâid county judge, by proper order, declared tlie said 
City ,duly incorporated, with the limits in said" pétition set out, and wliich con- 
tained ail,' itreà of 1,495 acres, embracing practically ail of tlie lands included 
within the said spécial charter, and exteudlng nearly one-half mile west, north, 
and east thereof, to include the ràilroad dépôt. 

(8) That, in pursuanceto tWs incorporation, a municipal government was 
organized, with ail the oflicers prescribed in the gênerai charter contained in 
said title 17 (sonie of the aldermen and other officers residing outside of the 
limits prescribed by said spécial act), and exercised ail the powers and func- 
tions of a city of over 1,000 Inhabltants, organized under the gênerai laws of 
tlie State of Texas, levying ând coUecting taxes, and pregcribing and enforcing 
police régulation^', ' without any one contesting or disputing the validity of 
its lawful rights'to act as such, until November 4, 18SÔ, when, upon the re- 
lation of a el^en and taxpayer, the district attorney, himself also a résident 
taxpayer, filed!,,an information in the nature of quo wàri-anto against T. J. 
I^argen, who was niayor, and ail other persans assuming to act as city officers 
under this incorporation by vote of the people, alleging, that the said incorpora- 
tion by vote of the people in 1883 was invalidj because of the façt'that the 
said spécial chaptèr granted in 1873 had nevèr been rfepealed, and that the 
a(!tion of the officers in resigning in 1876 w^s without effect, and praying that 
tlie said Largen and his associâtes be ousted from oflice, and the' said incorpora- 
tion of 1883 be declared inyalid. 

(9) That said suit was irïstituted by, the said district attorney, without any 
direction by the attorney général or other executive officer of the state, and 
without maliing any of the creditors of said incorporation parties, and upon 
trial resulted in a judgment oUsting the said Largen and associâtes from office, 
which judgment, on appeal, was affirmed by the suprême court of Texas on 
the 31st day of January, 1890, and its opinion may be found in 76 ïex. 323, 
3 S. W. 161. 

(10) That after the décision of the suprême court affirming said judgment 
of ouster, the ,said Largen and associâtes ceased to act, and upon an order 
for the élection of mayor and aldermen under the spécial Charter of 1873, made 
by the county judge of Lampasas county, an elsction was held by person& 
living within the limits of said charter on the 18th day of March, 1890, and 
tlie persons elected as mayor and aldermen met and organized Jlarch 19,. 1890, 
and on March 22, 1890, by unanimous vote of the city council it was resolved 
to accept the provisions of "title 17 of the Eevised Statutes of the state of Texas 
in lieu of the charter granted by the législature," and a copy of this resolution 
was duly certifled and recorded as required by law, and said city at once as- 
sumed to act under the gênerai charter provided in said title 17, and is now 
actiug thereunder. 

(11) That on December 26, 1890, by vote of a majority of the résident citizens 
of the added territory hereinafter mentioned, there was added to the limits 
of the city, as set out in the spécial charter of 1873, ail of the land west of the 
same which was included within the limits of 18S3, and one tier of blocks ad- 
(litional, since which time the said cit5', government lias assumed jurisdiction 
over said added territory, but bas not assumed any jurisdiction over that part 
Iving north and east of said original limits, and which was included within the 
limits of 1883. 

(12) The area of the territory added in December, 1890, was 428 acres, 
which embraced the greater part of the résidence property of the city outside 
of its original charter limits of 1873. 

(13) That the said territory lying north and east of said original limits, and 
which was within the limits of the charter of 1883, as adopted by the vote of 
the people, has situated thereon 77 résidence houses, occupied by persons 90 
per cent, of whom follow some kind of business within the town, as defined 
by charter limits of 1873. The following map, introduced in évidence, sho'ws 
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the bonndarles prescrlbed by the act of 1873, the boundaries deflned In the ordet 
«f< the cotintj Judge In 1888^ the boUndaries of the tenitory added in December, 
1880* tlM terrltory aubdlTided Into lota> blocks, etc.: 



ttrrttsrr «uMlrtdM inta lot* tnd SloeM, iwnc»«-. 

•<niii<l>rt«* (r«>erji>ad by «e« of l«t3. urk«4 tmà 

,a«u«dkrlM praacrlbtd «y ord*r «f Ceuntgr Jwtft la 1883,i<«rk<il. .»..._._ 

Bonndarletolttrruary addtd m McMMr itigi ««rMdJ—i—U-»»» i*"""* 



?SS3'«<rag!| 




(14) It was proTén that nH tho books and paperg of the clty governtnent 
of the City of LampasaS iindci- tlie p]i;utfir of 1873 and 1883 were lost, and could 
not be found, except the assiissmeut rolls for the yoar 1889, from which it ap- 
péars thàt.theassessed' Value of ail îands'w-ithin the city limits of 1889 was 
$6frl.429, and that the persoual pioperty was about $400.000, and that the 
sald assessihent was divided as folio ws as to the lands, no division being shown 
as to pérsotial' property, viz.: Withiu old limits of 1873, $452,444.00; within 
the part added in Becember, 1800, $157.915; withiu the parts north and east, 
$08,970. ■ ' . 

(15) The witness who made the foroRoins exnraination states that the gaiii 
rolls show the names of 438 voters. divided as follows. viz.: Residins; withiu 
old 'limits of 1873 were 175; residing on part added in December, 1S90, lUT; 
residlng on parts north and east, 96. 

(16) From the facts recifed in the last two Sndlngs, the court finds tliat the 
city of Lampasas as now organlzed, and as It hîts exi.?ted since 1800, embruces 
about 90 per cent, in value of ail real property sltuated within the city as 
organized under the charter adopted by vote of the people, and situated therein 
■when the clty goverument under lArgen was dissolved, (36 per cent, beiag in 
original limits, 24 per cent, in territory added in 1890. and 10 per cent, in 
territory now excluded, and that of fhè nti(nber of résident ' voters therein at 
the time about 22 per cent, are shown to hâve résided outside the présent lim- 
its, and of thèse 90 per cent, are shown to havefollowed some line of business 
In said original chacter limits of 1873, Which is shown to contaiu a!l the busi- 
ness part of the clty except that near the dépôt; and from thèse tacts the court 
finds that the présent charter limits emhrace suhist.Tntinl'y ail of the porsons and 
property embraced within the limits of the "^sald city ut Lauipasus as it existed 
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under the charter adopted in 1883 by vote of the people, and reçognized and 
acted upon by them as a valld city government from the time of its adoption 
until the, que warrante proceedings against Largen and associate officers in 
1889, during which time the offlcers assuming to act as officers undei said gên- 
erai charter were elected in good faith by ail persons residing within the said 
limits of the charter of 1883, and as such ofiBcers in good faith discharged the 
duties of their respective offices, without dispute by any person residing within 
the restricted limits of the charter of 1873, or by persons living outside of the 
same. ' 

(17) The court further finds that in January, 1886, the elty council of said 
city of Lampasas, elected under the provisions of the gênerai charter eontained 
in title 17 aforesaid, and assuming to act thereunder, and not under the pro- 
visions of the charter of 1873, In good faith, and in response to a gênerai de- . 
mand of the business men of the city for lire protection, and to furnish water 
to the city, then having a population of about 4,500, determined to bulld a 
System of waterworks for the city, and to pay for the same with the proceeds 
of sale of bonds of the city, and to this end, after full and open discussion, 
did pass ordinances to the foUowIng efCect, viz.: 

"Ordinance No. 59 [Printed on Back of Bond]. 
"An ordinance to be entitled 'An ordinance to provide for the issuance of water- 
works bonds of the city of Lampasas and to provide for the payment of the 
interest and sinking fund of said bonds.' 

"Section 1. Be it ordained by the city council of the city of Lampasas, 
that the mayor of said city be, and he is hereby, authorized and requlred to 
hâve engraved or printed coupon bonds of the city of Lampasas, with semi- 
annual interest coupons attached, falling due on the first days of January and 
July of each and every year from and after their date at the rate of 7 per cent, 
per annum interest; said bonds to be styled 'Lampasas City Waterworks 
Bonds.' 

"Sec. 2. Said bonds shall be drawn to mature at flfty years from date of Is- 
suance, with the option reserved to the city council to redeem and retire ten 
thousand dollars of the principal of said bonds at the end of ten years from 
the date of the issuance of said bonds, and to redeem and retire flve thousand 
dollars of the principal of said bonds at the end of each period of flve years 
from and after said ten years from date of issuance. 

"Sec. 3. Said bonds shall be issued to the amount of forty thousand dollars 
($40,000), or so much thereof as may be necessary, shall be dated at the time 
of issuance, and sliall bear interest from said date of issuance. 

"Sec. 4. Said bonds shall, at the time of their issuance, be dated and signed 
by the mayor, countersigned by the city secretary, and registered by the city 
treasurer. 

*'Sec. 5. ïhe city secretary and city treasurer shall each keep a record of the 
uumber. date of issuance, and amount of said bonds, and the number, amount, 
and date of maturity of the coupons thereto attached, and shall indorse the 
countersigning and registration thereof on each of said bonds. 

"Sec. 6. Said bonds shall be issued in sums of one thousand dollars each, 
payable to bearer, and the principal and interest thereon shall be payable at 
S. M. Swenson & Sons' Bank, New York City, or at the office of the city treas- 
urer in Lampasas, the interest being payable semiannually on the coupons at- 
tached. ' 

"Sec. 7. For the purpose of providing for the payment of the interest on 
said bonds, and to provide a sinking fund for the rédemption of the same, 
a spécial ad valorem fax of twenty-Hve cents on every one hundred dollars' 
worth of property is hereby levied and ordered to be assessed and collei;ted for 
the year 1885, and for each and every year thereafter until said bonds, prin- 
cipal and interest, are paid, on ail property subject to taxation within the city 
of Lampasas, and rendered to and assessed by the city assessor and collector: 
provided, however, that the city council shall, from time to time, make a pro- 
portionate réduction _in the amount or rate of the tax hereby levied whenever 
the whole amount of said tax sliall not be necessary to meet the interest and 
sinking fund on the bonds of this issue then outstanding. 

"Sec. 8. To provide funds for the payment of said interest and sinking fund, 
there is hereby appropriated out of the revenues of the city, arising from the 
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Bfet eîù-nlrigs ()t tfiè waterwdrksi a Sufflëreiit sum arinuailf.'bëgîonlng wlth ttié 
fëar 188S, to makë up the deflcleJièy (tf ahj^ there bie) 'o£ «àid liitèrëst and slnk- 
ing fupd aîter thë éqllection df thé'iittèiSiàl tSx herelp ■ptotlded for, and the 
iwaa arising f tdiïi' thç' net èarning's bï'më wàterworks sball ndt be drawn uppn 
or disbursëd fp^ ^y dther pnrpose'tinâj siàld Initerest and Slïïkliig fund Is fuUy 
provided for & eètcb year, atod tbe City ïreasijrer shall keep à s^aràte account 
of ail money^ deWved froiïi éald bii'^iid pet earnlngs of wiatërwdtks, to be 
kndwn aM dësî^àfed on bis bodks aûd repbrtia as the 'WaterWoïks Fund.' 

"Seç, 9. At the end of te» years from thç date of Igsuancé pf said bonds, or 
as soon therëkftep as practlcable, tbé'clty cdèncil nïa;y deslgnate 'by an order 
entéréd pf recprd'dii the minutes "tbe numbers aid ambunt of the principal 
(not eiceedllig' - $10,000.00) and date of . 'pa,;Mtebt W isxtçih bonds of thls Issue 
as the clty deï^res tp redeem,' Saïd iiutiibét^ being désigna ted by Icit or otherwlse, 
ai the cdutiell'ni^y th«n determiiie,' pi;otlded the'numbers deslgnated are con- 
sécutive, £tnd * •iët)y pf such order shMV be publishéd îù àbmë newspaper in 
thé clty éf Éaûipasas, and slich otheir 'fiptlce, persénàliy or 'ptherwlse, may be 
glVen to ihe^bdlder of such desigiiàted bonds, their agents pr représentatives, 
as the cpuncil may détermine at the tline Pf siich désignation, and sUch deslg- 
nated bonds shall be paid upon présentation, and shall cease to bear Interest 
from and.after the date of paymeijit t^e^ by said prder; and at the end of 
each perlpd of flye years thereàfter„gv(e thonsapd " dollars ($5,000.00) of the 
principal Pf said bonds may be redeém'eii\lni liké raanner. 

"Sec, JO., The bonds hereln provided, for shall be spld àt ndt less than par, 
and lii';BùdÛ, Dpanner as is pr may be bereâfter prpvlded by prdlnance, résolu- 
tion, Idr'dHtïiçrwlse, and the proCéeds pf s^d boqds shalj be devptéd exàlusively 
to' l^é! ëon^trtifetlQn, of ai suitablé' sy^teih pt watérworks for flre protectlpn, 
fapiHy' supplj', and pthef,ï)ub.lie afad prlTÎaté purppsés, and fdr the purpose of ^ 
sttéi) iSre' ; départirent ,suiii)liéà as iniLybe deemed necéssary by the council; 
sâid sysïeiii M Mterworks'ïo be opéîtatéd in such manner as may be hereafter 
provided by ordinance, resolution, or otherwlse. 

*'Fileâ Janiiàry 6tb, 1885.' '■ ' S. S. Potts, Secretary. 

;''Fasèed Janiiai'y eth, 1885. , ' S. S. Potts, Secretary. 

"i approye iàiç! a-bove prdlnance, iànijàfy ,6th, 1885. 

',. ■,'' • :, , "W. j. ^t^défer, -Mayor of City of Lampasas. 

*Àttest:' S. S. Potts, Secretary." 

: "OrdlnanciB No. 60 [Prlnted on Back of Bond]. 

"An ordlnancé entltled 'An. ordinance to provide for the collection of a spécial 
tax fpr the payment of Interest an^ ,to provide a sinking fund for the ré- 
demption of waterwprks bonds of JiiefÇlty of Lampasas.' 

"Section 1. Be It ordalned by the clty council of the clty of Lampasas, that 
the City ; assesspr and coUeçtor be, and :be is hereby, requlred to assess and 
collect a spécial tax of twenty-flve cents on the one hundred dollars' worth of 
ail propertyysubjectto taxation veithlB' the clty of Lampasas, rendered to and 
assessed by hlm for the year 1885, aiiid for each and etery year thereafter, 
for the payment of the semiannual Interçst, and to provide a sinking fund for 
the rédemption of the waterworks bond» pf the clty of Lampasas, until said 
bonds, principal and Interest, are paid: provided, however, that the clty coun- 
cil shall from tlme to time make a proportionate réduction in the amount of the 
tax hereby levied -whenever the whole amount of tax shall not be necéssary 
to meet the interest and sinking fund on the bonds then outstanding. 

"Filed January 6th, 1885. S. S. Potts, Secretary. 

"Passed January 6th, 1885. S. S. Potts, Secretary. 

"I apprôve the above ordinance, January 6th, 1885. 

"W. J. Standef er, Mayor of Clty of Lampasaa. 

"Attest: S. S. Potts, Secretary." 

"Ordinance No. 65 tPrlnted on Back of Bond]. 

"An ordinance to be entitled 'An ordinance to amend section 9 of Ordinance 

î No. 59, passed and approved January eth, 1885.* 

"Section 1. Be it ordained by the city council of the clty of Lampasas that 
sPftion 9 df Ordinance Nd. 59, passed and approved January 6th, 1885, be so 
ajuended 80 aS to rékd hei^after as fpUowB: ' 
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" 'Sec. 9. At the end of ten years from the date of issuance of said bonds, 
or as soon thereaf ter as practicable, the city coimcil may designate, by an 
order entered of record of the minutes, the numbers and amount of the prin- 
cipal, net exceedlng |10,000.00, and date of payment of such bonds of this 
Issue as the city désires to redeem; said numbers so désigna ted shall be con- 
sécutive, beginning at No. 1, and a copy of such order shall be published In some 
newspaper in the city of Lampasas, and such other notice, personally or 
otherwise, may be glven to the holder of such désigna ted bonds, their agents 
or représentatives, as the council may détermine at the time of such désigna- 
tion, and such designated bonds shall be pald upon présentation and shall cease 
to bear interest from and after date of payment fixed by said order; and at the 
end of each period of flve years thereafter five thousand ($5,000.00) of the 
principal of said bonds may be redeemed in like manner.' 

"Sec. 2. ïhat this ordlnance take eféect and be in force from and after Its 
passage. ' 

"Passed March 21st, 1885. Approved March 21st, 1885. 

"W. J. Standefer, Mayor. 

"Attest: S. S. Potts, Secretary." 

(18) As bearing on the question of the validity of said ordinances as the act 
of de facto ofHcers under the charter of 1873, it is hère stated that under said 
charter of 1873 it is provided: 

"Sec. 12. AU ordinances and résolutions .enacted by said corporation shall 
be published by posting notice at three public places in the limits of the cor- 
poration or by publication for at least three successive weeks in a newspaper 
published within the limits of said city." 

And it was further shown that the city council that passed said ordinances 
■was composed of the mayor and tive aldermen, ail of whom veere èlected by 
gênerai vote of the entire corporation within the limits of the charter under 
the incorporation of 1883, and that two of the said aldermen and the city sec- 
retary resided in the territory outside of the charter limits of 1873, and one 
of said two aldermen resided In territory northeast of said limits and outside 
of the présent city limits. 

(19) After the adoption of the ordinances aforesaid, the said city council àd- 
vertised for bids for the construction of a System of waterworks, and per- 
sonally inspected similar works in neighborlng towns, and àlso tried to negotiate 
a sale of bonds for cash. Failing to effect a sale of the bonds by the time set 
for receiving the bids, the letting of the eontract was postponed. At this time 
several bldders were ready to submit plans and bids, but, as ail contemplated 
being paid in cash, no bids were made or received. It is shown that there were 
présent at this time, prepared to submit a bid, a responsible party willing to 
build a System of waterworks for $25,000 In cash; butit was not shown what 
kind of- a System this party intended building, as to the size of mains,: pumps, 
standpipe, or other détails, to enable the court to draw any comparison as to 
whether this bidder proposed to build as good a System as was subsequently 
built, or not;— the fact being that this bidder demanded cash payment; and was 
unwilling to take bonds in payment. 

(20) At a later date the said city council awarded the eontract to a bidder 
who was willing to build a System according to his plans at the price of 
$40,000, to be paid in bonds of the said city, and this contractor proceeded to 
build the sàld System, and the same was fUUy tested by the city council before 
acceptance, and upon such test and approval the said works were accepted and 
paid for by the delivery by the city council of the bonds as called for In the 
eontract. The city offleers paid for the waterworks in bonds, because they had 
been unable to sell the bonds for money. The bonds were not consldered good 
for their face value. If they had been so consldered, the waterworks could 
hâve been eonstructed for léss. ' 

(21) It Was shown, over the objection of plaintiffl as to the competency of 
the witnesses, by two persons who became familiar wlth the nature and ex- 

■ tent of the said System as built, one about one year and the other about two 
years after it was eonstructed, that in their judgment the said System was 

..worth, at cash values, based upon cost of construction, according to the estl- 
mate of one, thé sum of $25,000, and of the other $26,279; nelther witness al- 
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lowiûg anythlng by way of profits to tïe contracter. This waâ ail the testi- 
itibri^ at' 'this point. Nelther of thèse -wltnesses were shown fo hare been 
familjiii' Vlth tije prlce bf matèrial 'and làbor In 1885, nor to hâve had any 
knowlèdge of building waterworliS at that time; but one of them opéra ted the 
workS'ïrom 1885 to 1891, and thé other' had been engagea slncë 188T in putting 
in waterworks under contràct in varions cîtieiS In Texas. 

(2^) The p&intiff introduced and read in évidence, for the purpose of- identi- 
fication, a'nd tù prove the brdinancés indôrsed thereon and hereinbef ore set ont, 
one of thé bonds alleged to bâte been issued by défendant in payment for the 
said systèin' ôf Waterworks, whlch bond is in words and figures as foUows: 

"State of Texas. 

"Lampasas City Waterworks Bond. 

"The City of Lampasas 

"Will pay one thousand dollars to bearer, fifty years after date hereof, with 
interest f rom date at the rate of seven per cent. iDer annum, payable seml- 
annually, on the first days of January and July, in each year, payable at the 
oiHce of S. Mj Swenson & Son in the city of New York, or at the treasurer's 
oiiicé in the city of Lampasas, on présentation of the proper coupon liereto 
attached. Issûed imder authority of an ordinance entitled 'An ordinance to 
provide for the issuance of waterworks bonds of the city of Lampasas, and to 
proVide for the payment of the Interest and sinking fund of said bonds,' passed 
January 6th, 1885, a eopy of which ordinance is printed on the reverse side 
hereof, to which référence is made. 

"Witness the hand of the niayor of the city of Lampasas, attested by the city 
secretary, with the corporate seal alHxed, in the city of Lampasas, state of 
Texas, this twenty-seventh day of March, A, D. 1885. 
" "W. J. Standefer, Mayor. 

"Attest: [gealj S. S. Potts, Secretary." 

Attached to the said bond were coupons Nos. 24 to lOO, Inclusive. In the 
upper left-hand corner, in transverse f orm, and separated from the body of 
the bond by vignette line, was the foUowing: 

" -, ComptroUer State of Texas. 

"S. S. Potts, Secretary City of Larppàsas. 

"W. S. Moçris, Treasurer City of Lampasas." 

On the back of said bond was the foUowing indorsement: "Registered March 
28, 1885. Wm. J. Swain, ComptroUer." But no seal was afflxed to such sig- 
nature or indorsement. On the back of this bond was printed copies of the 
Ordinances nnder which it was issued, as hereinbefore set ont. 

(23) The plaintiff introduced in évidence a certiflcate from the comptroUer 
of public accounts of the state of Texas, made after the institution of this suit, 
certifylng that the records of his office shoWed that on March 28i 1885, there 
were duly registered 40 bonds of the city of Lampasas, of the dénomination 
of $1,000 each, known as "Waterworks Bonds." And the plaintifiC further in- 
troduced In évidence a certifled copy of a statement submitted by W. J. 
Standefer, mayor, and S. S. Pottsj secretary, of the city of Lampasas, to the 
comptroUer, when said bonds were tendered for registration, certif yiag that 
the assessed value of ail property situated wlthln the Umits of said city of 
Lampasas, as shown by the tax roUs for the year 1884, was $1,447,200. 

(24) The plaintiff read In évidence 62 coupons, deseribed in hiS' pétition, each 
of the sum of $35, and maturing at the différent dates set out in his pétition, 
which said coupons, except as to due daté and number of bond, were of the fol- 
lowlng form: 

"$35: The City of Lampasas $35. 

"WiU pay-the bearer thlrty-flve dollars at the office of S. M. Swenson & Son 
in the city of New York, or at the treasurer's office in the city of Lampasas, 
on the Ist day of - — ^, 189-, being six months' interest on bond No. -^-. 

■ . "S. S. Potts, Secretary." 

Upon which, coupon the court finds that there is due the plaintifC on this day 
the sum of $2,170 principal and $309.86 iritérest. 
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{25) At the timfe of the affimmnce of the jHdgment in Largen v. State, 76 
Tes. 323, 13 S. W, 161, one H. E. Hedeman was in charge of the waterworks 
so acquired for said bonds, he having taken charge of said waterworks as 
superintendent before the dissolution of said organization of 1883. He held 
possession of said waterworks under a claim for $150, back salary due him 
from the dissolved organization, and for some other mdneys due him for a house 
placed on the waterworks grounds. Asserting such clalm, he remalned in 
charge of such waterworks for over one year from the dissolution of said cor- 
poration of 1883. He delivered possession of said waterworks to Coler & Bro., 
bankers and brokers pf New York City, through thelr agent, W. L. Vining, 
for the reason that Coler & Bro. paid him the debt due him and for bis interest 
in said house,— said Vining at the time exhibiting to him one of said bonds 
of said séries, and stating that said Coler & Bro. owned it and ail other bonds 
of said séries; and said Coler & Bro. and their assigns bave from that time 
controUed and claimed to own said waterworks, and stlll control and claim to 
own said System of waterworks. It was not sliown that the bond exliibited to 
said Hedeman by Vining was one of the number from which any of the 
coupons in suit was talven, nor was any further proof made that Coler & Bro. 
owned any of said bonds, or represented any of the owners thereof. It was- 
shown that the said Hedeman did not prétend to act for the city of Lampasas 
in making a seftlement of said bond, and only assumed to act in the protection 
of bis own individual claim. 

(26) The court further flnds that, since the reorganization of the city govern- 
ment in 1890, under the spécial charter of 1873 and the gênerai charter adopted 
immediately thereafter, the city of Lampasas bas exercised no control over 
said waterworks, but has paid, monthly, first to said Hedeman and then to- 
Coler & Bro., for the use of water supplied by said waterworks System, and 
that slnce said reorganization in 1890 said city of Lampasas has not taken 
possession of any other property within its limits that was acquired or con- 
structed between 1883 and 1890, except one bridge, built prlor to 1890, which 
was not paid for, but which, on account of such nonpayment, was taken pos- 
session of by the builders, and sold by them to the county of Lampasas and the 
city as organlzed in 1890. 

(27) It was shown that the pumping station of the waterworks as originally 
constructed was situated within the corporate limits as deflned in the charter of 
1883, but was removed by the city in 1887 to a point without the corporate limits 
of 1883, and has remained at said place ever since. It was further shown that 
the standpipe was located at a point near the west Une of the charter limits of 
1883, but within such limits, and that the distributing water mains leading 
from said standpipe were distributed through the part of the city west of 
the original charter limits of 1873, thence through the business part of the 
city within said original limits, and extending eastward and northward to the 
railroad dépôt, and that said standpipe and ail of said distributing mains and 
flre hydrants are within the limits of the city as now existing (composed of 
the original charter limits and the tetritory added in 1890), except that for a 
distance of âbout 900 yards one of said mains extends northward to said dépôt, 
with one flre hydrant thereon. 

(28) It was shown, and the court so finds, that there has at ail times been 
a well-defined business center in the city of Lampasas, which is within the 
limits of the charter of 1873; and the court also finds that between 1883 and 
1890 a number of business bouses and résidences were establlshed in the neigh- 
borhood of the railroad dépôt, ail of which were within the limits of the charter 
of 1883, but are not within the limits over which the présent city government 
assumes jurisdictipn. Within this territory it was shown that there are 77 in- 
habited dwellings and 2 vacant dwellings. It was shown that of the persons 
occupying thèse dwelling houses 90 per cent, did business within the présent 
limits of the city. 

Franz Fiset, C. H. Miller, and J. C. Matthews, for plaintiflE in er- 
rer. 
T. B. Cochran and R. G. "West, for défendant in error. 

Before FARDEE, McCORMiCK, and SHELBY, Circuit Judges. 
94 F.-30 
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SHEiiBY, Circuit Judge (after stating the facts as aboyé). The 
city of LampaSas was madea municipal corporation by spécial act 
of tK^'legislatui-e on April 18, 1873. Until 1876 the corporation 
reniaip.ed organizëd under tliis spécial act. Tbe city offlcers then 
resigned, and the administration of the town's aff airs by offlcers 
was abandoned; In Eebruary, 1883, tbe population of the town 
having increàséd, an effort was made to form a new municipal cor- 
poration. Tbe prôcedùrç yf^ under islàtu tes intended to apply to 
towns that bad never been incorporated. The citizens of Lam- 
pasas were acting on tbe mistaken presumption that they bad ef- 
fectually abandoned and ânnulled the incorporation of the town 
under th<i spécial act. The tOwn, as last organized, embraced sub- 
stantially ail of the territory covered by tbe spécial act, and also 
otber lands SG as to include a railroad dépôt. Each organization 
proyided for tbe government of the town by a city council, and 
the usual offlcers were pr^vided by each. Tbe offlce of treasurer 
was not provided for by tbe spécial act. The last organization 
continued in practical force from February, 1883, to January 31, 
1890, wben the suprême Court of Texas sustainèd guo warrante 
proceedings, àpd removedt the city offlcerS holding under an élec- 
tion had under! the organization pf 1883. The suprême court held 
that the effort to incorporate the town under the gênerai laws was 
inefEectua,lj and that thë niodè' adopted was only^ applicable to un- 
incorpprate^ tp^ns. The eftect of , tJtiej çpurt's opinio^ was to show 
that tbe spécial act of 1873 continued in force. Largen v. State, 
76 Tex. 323y 13 8. W. 161. Aftenthe opinion of the suprême court 
was rendered, an electipn was held.,, under, thé spécial charter of 
1873, and sppntiiereafteE the City jçeguliarïy açcepted ïbe provisions 
of the generaliaws of the state relative to municipal corporations, 
as stated in the flndings ©f tbe circuitcourt. By tbe charter of 
1873 tbe mayor aiid a;idèSfinen were ^ànted powér tè "construct 
waterwOrks"J^n(^ tp "jSâï^eVbohâs for ^tiblic imprpvenients." The 
bpnds were issued, and used to secure the érection of the water 
wprks. Tbe wPrks areshown to be worth not less tban from $25,- 
OOO to 126,000;' MthoUt estiiïiatingj)rpflts made by the contràctor. 
The boûds W^i^e.used ^tô pâi^ for tlie w;âterworlis. , In the absence 
of prool to thé. contrary, they are presumed to bave passed into 
the possession of tbe plaintiff before maturity, foi? a valuable con- 
sidération, afld Witbout notice of aùy objection towhlch they were 
Ifeble. aty or,Saii:l?it;pnio:,i;%^%, 96 0^ If it be 

trae that the. couporatjo» had autbority undecsiany circumstances 
to iissue tbe securitiesi the bona âde holder bas a right to présume 
they wère legally îssued. Id, 

The doiïiiÏÏau,'^ guèstiop; iii this, pase is, had'tlje oprporàtion, at 
the date; ofi tihese bonds, the right io issue them?, In one aspect a 
municipal corporation is an agency of the state governmeût to per- 
form certaitt functions. It is brpught intp existence by the state, 
and caû'billy' bé aânulied by thë ci'eative power, or pursuant to 
laws regularly made. Its .existejice./îannQt be collaterally at- 
tacked. Ai A palrty t& à coiitràct, it mu'st be looked on as an in- 
diyidual,i oc ;a8 a: ptivate çerporatipni tôt its contracta are equally 
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imcjer the protectioti of law. The prohibition against their im- 
pkirment is as effective as in the case of thé cohtracts of individ- 
uals. It is protected, èven àgainst exécution, in the ownership of 
property necessai'j to the exercise of its public fuiictions. It holds 
for taxation the real estate within its limits and the personal prop- 
erty of its résidents. Thèse are its resources for discharging its 
debts. The people living in it are the units of which the corpora- 
tion is coniposed. The people and the property are the whole 
debt-paying éléments of a municipal corporation. Thè or^aniza- 
tion is the mère' shell that holds it in shape. The kernel is com- 
posed of the people and the property. Looking practiçajly at the 
substance, rather thari at the form, the courts hâve uniiformly held 
that no change of name or of organization will enable a municipal 
corporation to avoid the payment of its debts. Whatever the name 
may be, whatever the offlcers may be called, the new organiza- 
tion would be thé successor of the old, would be composed of the 
same, or nearly the same, units, would embrace the same territory, 
holding the same, or nearly the same, subjects of taxation, and would 
in fact be the successor of the flrst organization. As the second 
government succeeds to the rights of the flrst, it is also subject to 
its liabilities. Shapleigh v. Citv of San Angelo, 167 U. S. 646, 17 
Sup. Ot. 957; Laird v. City of De Soto, 22 Fed. 422. In the case at 
bar the légal charter under the spécial act was laid aside. One 
illégal, but having ail the appèarances of legality, was formed. It 
named the necessary ofQcers, elected them, and performed ail the 
functioBS of a municipal corporation for a period of nearly seven 
years. The state, during this period, did not challenge its exer- 
cise of power. It issues |40,000 of bonds, and obtains the benefit 
of their sale. Then, by judgment of the court, the offlcers are re- 
moved as offlcers of the new organization, and others elected un- 
der the flrst charter. Can it be held that the city, composed of the 
same people, including the same resources for revenue, is now ab- 
solved of ail liability upon the bonds? Can a city, under an il- 
légal and irregular change of limits, preserving the same name, 
obtain crédit for public improvements, and, when the irregular 
charter is vacated, return to the use of the flrst, which has ail 
along been in force, and then stand freed of the debt? The people 
and property now sought to be charged were ail, or nearly ail, in- 
cluded and représentée! in the irregular corporation which issued 
the bonds. They get the beneflt of the bonds. The facts show 
that the city and citizens were acting in good faith. The bonds 
were issued with public approval, and without objection. The im- 
provements were accepted, and it was intended that the bonds 
should be paid. If it had been otherwise, if the irregular organ- 
ization had been assumed in order to obtain crédit, and abandoned 
to avoid payment, could such a scheme receive judicial sanction? 
This would not be permitted. It would open wide an avenue for 
fraud and imposition. If it is plain that such a plan, no matter 
how ingeniously executed, would not be permitted to succeed, it 
must be equally clear that, when the citizens and acting offlcers 
of the irregular corporation acted in good faith, and believed their 
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action to be regular and valid, such irregularity will not be per- 
mitted to work injustice. The officers representing the city in the 
issuance of the bonds believed that they wëre clothed with author- 
ity by the procédure of 1883. In this they were mistaken. The 
charter of 1873 was still in existence. It auttiorized the élection 
of offlcers of the city. Thèse oiïicérs had been elected. Although 
they believed that they held office under the new organization, they 
were offlcers de facto of thç city, actually fllling places created by 
the speci^îil act of 1873. ^^he spécial act of incorporation author- 
ized the issuance of the bonds for public improvepient An ordi- 
nance j^^^S passed to issue them. The bonds, we hold, were not 
made invàlid by reason of the illégal effort at incorporation made 
in 1883. 

There are other défenses suggested in argument, but it would 
serve no usef ul purpose to èxteud this opinion. The whole of the 
findings of fact by the circuit court will appear in the statement 
of the case, and it is sufflcient to say that we concur in the con- 
clusion of the learned judge presiding in the circuit court that the 
plaintiff was entitlëd to judgment. The judgment of the circuit 
court is âfflrmed. 



TJNDBRWOOD v. PATRICK. 

(Circuit Court of Appeals, Eighth Circuit. April 24, 1899.) 

No. ]„146. 

1. Vbndor AND PuRCHASBB — Sale op Land to Stndicatb — Acceptance ci' 
Notes of Onb Mbmber for Purchase Mojsby. 

A vendor wlio sold land to a syndicate, çonveying to one member and 
acceptlng' his Indivldual notes, secured by , mortgage on the property for 
the unpaid purchase money, with knowledge thàt such arrangement was 
made for the express purpose of relievlng another of the purchasers from 
Personal .liability for such unpaid purchase money, is estopped to claim 
such liability, and bas no rlght of action against him on the notes, or 
otherwise, to recover a deflciency remainiiig due after foreclosure of the 
mortgage; nor was such right given by a déclaration of trust executed by 
the grantee, declaring the interest of each member of the syndicate in 
the property and their several liabilities as between thernselyes. 
3. Limitation of Actions — What Law Qovehns. 

A plea of the statuts of limitations relates to the remedy, and is gov- 
erned by the law of the forum. 

3. Samb— AccrOal Op Cause of Action. 

Where a vendor sold land to a syndicate, talving notes of one member 
for deferred payments of purchase money, a right of action by the vendor 
■ against another member of the syndicate for the recovery of such pur- 
chase money, if any existed, accrued on the maturity of the notes. 

4. Samb— Epfect op Payments. 

As an action against another of the purchasers, who did not sign the 
notes, would not be based thereon, but on a collatéral promise, a payment 
on the notes after their maturity by the maker or a subséquent grantee 
would not extend the time within which such action could be brought. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Bliza W. Patrick, the défendant in error, brought this action against Frank 
L. Undervvood, the plaintiff in error, to recover certain sums of money claimed 
to be due her on notes exeicuted by one Nathan D. Allen. The substance of 
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the facts set out in the complaint are: That Mrs. Patrick was the owner of 
a tract of 615 acres of land adjoining the city of Omaha, Neb., which Under- 
wood, Craig, and Allen wahted to purchase from her. That they repre^ented 
to her that they wanted to form a syndicate conslsting of themselves and other 
parties. That on the 12th of May, 1887, the sale was completed for the sum 
of $510,000. That the deed for the property was executed and dellvered by 
Mrs. Patrick to Allen, who paid her $110,000 of the purchase money, and for 
the other $400,000 executed to her his four notes for $100,000 each, due, re- 
spectively, on the Ist days of January, 1888, 1889, 1890, and 1891. That, to 
secure their payment, Allen executed to her a mortgage on the real estate 
conveyed by her to him. That at the time the transaction took place she 
Ivnew thèse parties (Underwood and Craig) were to be interested in the pur- 
chase of the property, birt that the title should be taken in the name of 
Allen, the others to haye an interest in proportion to the amounts to be paid 
by them respectively of the purchase money. That Underwood was the or- 
ganiser and promoter of the syndicate, and the title of the property was taken 
in the name of Allen for the purpose of avoiding any Personal liability on his 
part on the notes to be given on the deferred payments. That, after the 
conveyance had been made by her to Allen, he executed "for the benefit of the 
said persons composing said syndicate" a déclaration of trust, of which the 
folio wing is a copy: . 

"Know ail men by thèse présents, that I, Nathan D. Allen, of Kansas City, 
of the State of Missouri, do niake the following déclaration of trust: That 
whereas, I hâve this day bought from Eliza W. Patrick, and she has conveyed 
to me by warranty deed, dated on the 12th day of May, and recorded in the 
records of Douglas county, Nebraska, certain lands in said county, in said 
deed more particularly described: Now, therefore, I do déclare that the said 
land was bought by me fot the following named persons: Frank L. Under- 
wood, trustée; AVilliam B. Clark; William A. Clark, trustée; Theodocia I. 
Underwood; William H. Craig; and Nathan D. Allen,— and that the said F. 
L. Underwood, trustée, is entitled to two-elevenths (s/n) of the said property. 
That the said William B. Clark is entitled to one and one-half eleventh (l^-H) 
of the said property. That the said W. A. Clark, trustée, is entitled to one- 
eleventh (i/n). That the said Theodocia I. Underwood is entitled to four and 
one-quarter elevenths (414-II) of the said property. That the said W. H. 
Craig is entitled to one-eleventh (i/n) of the said property. And that the 
said Nathan D. Allen is entitled to one and one-quarter elevenths (1%-11) of 
the said property, and that the same are liable in the same proportions upon 
the mortgage given to secure the deferred payments upon the said property. 
Dated this 12th day of May, 1887. Nathan D. Allen." 

—That the plaintifï.in error was the owner of two-elevenths of the property. 
That the objeet of the parties in purehasing tiiis tract of land was to lay it 
ofï in lots and sites, and then dispose of it. That in pursuance of this agree- 
ment they did form a corporation under the laws of the state of Nebraska, 
named the Patrick Land Company, and the sharcs of stock in the corporation 
were issued and delivered to the parties in proportion to their respective inter- 
ests in the property. That some of the property was sold and certain pay- 
ments made to the plaintiff, but leaving the sum of $285,277.31 due on the 
Tlth of October, 1891. That foreelosure proeeedings were instituted by her 
aud the land sold, leaving a deficiency of $101,278.76 still due her, for which 
deflciency a judgment was rendered against .'^Ucn but never collected, Allen 
being wholly insolvent. That the proportion of said deficiency for which dé- 
fendant is liable by reason of his interest in the land amounts to $32,225.06, 
togetlier with interest from May 7, 1894, for which sum judgment was asked. 

l'he suit was commenced more than six years after ail of the purchase- 
money notes had become due. Tliere was a demurrer to the complaint, as- 
signing for grounds of demurrer that the complaint did not state facts suffi- 
cient to constitute a cause of action, and pleading the three and six years stat- 
ute of limitations of Colorado. The demurrer was overruled, and the défend- 
ant flled an answer pleading the statute of limitations, and denying most of 
the material allégations in the complaint. The cause was tried before a Jury, 
and the court directed a verdict for the plaintiff, and the cause has been re- 
movçd to this court by writ of error. 
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les fi. foir an4 ,p. {f. Ëurjas, foi* plaint^ ^n error.; , ; , , 
I Bofeert W. Patrick, Gharles JuGreene» anèEalphiW. OBreekenridge^ 
foïi'defeiidaiit liï;errop.;' '■■'■ ■ '■■■";■;'' '■ -; ■ "''■■ ■■■' ^■^' '• ^^ '■ '' •■'■' ' ''■ 

- &fÔç^ C^i3LDWÈl4 SÀ^ Judges. 

CAIiDWELIi, Circuit Judge ^aftêC stating tàe f acts ' as above). 
Pj^oiit tlie TÎéw^ Whiôli' we tak^ of tlii^ case, it is unnecessary to 
cpflsî3ç;r iia^te t:|ian':tw!o'!quéstiQns:, (1) ' Do tlte -facft^ ,8iow that Mrs. 
Patrick; evér had a' caiifie of actipp against thç défendant? (2) If 
she &mt had a cause of action, is it barred by the statute of limita- 

tioûS?;' "■ ■ ■ ' "-^ ■■[^'- .^,' .. i.^ : ^ 

It ÎS s|)«ciflcMly allégied' in tlie conlRlaint that Mifs. Patrick, at the 
time ttè transaction toqlspiacej knejw ttia,t lLJnd|çr]iyÔ9d bad an interest 
in theipurohase, "but, for the; purpose of a^oiding any immédiate 
personâîliability'ân.â obligation tlpon the n'êtes 'to»be given for the 
defëri>ëâ'payments, he, tiie said Frank L. Uildèrwoôd, had the titles 
to said, lan^s taken iji the namç pf said yfUlen." TOie undisputed 
évidence .shôws the; sa.îné faets, and alsO; that, to pelieve himself of 
any Personal liability in case the venture proved uniprofitable, Un- 
derSviOod réft3!«<l to joih in the êxeCtttiôïr of the notes' given for the 
unpaidpuréhasenïbney'^bif^^ Allen, ^^^ îâçts wère knoWn to 

the;\plàinéi^, With, 'toowledge pf t^eise fàcts, she executèd thé con- 
veyane&o'to 1 Allen^ and; aecepted his Jndividuali notes for the unpaid 
purchi^e tiionéy sécured by' mortgag«? on thë lands conveyed, and 
aft*ëi**i>f'?l^ds, in pursufmce 6f ihë nhd'è^Sjta-iidiiig oï.which Mrs. Patrick 
had tnôwiédge, and to wl^ich' eh^/copsented, .tjhè lands were con- 
vieyed by Allen to the corporation created for that purpose, and she 
reçeivéd f rom that corporation large sums of monéy realized by it 
frotn thé. kàl'e of lots,' which sums paid t^e intereét do thénbtee, and 
rèdùcèd , the ppncipàlfrom 1400,000 !tp. 1285,277.31*. Thèse facts 
clearly estop her from setting up a daim of personal liability on the 
part of Underwood to her. Had Allen acted as agent for Underwood 
and this agency not been disclosed to Mrs. Patrick, or had he been 
a dormant partner, shé raight hâve hada gôod cause of action against 
him, althPugh we do'iibt go hold, as thé questipû is not before us; 
but Avhen she consentedjo accept Allen's notes, with full knowledge 
of ail the facts, she, in effeot, agreed that in the case of a deâciency 
she would not look to him foi" paynient of any part of the deflciency. 
To hold otherwise would be to defeat the very object of Underwood 
which he had made known to Mrs. Patrick, and to which she must 
be held to hâve assented. There is no allégation in the complaint 
and no proof that there was any promise or contract by Underwood 
with her to pay any part of the notes,' but, on the contrary, the 
transaction itself, as well as the allégation in the complaint, shows 
conclusively that she looked to Allen alone and: the mortgage exe- . 
cuted by him for the payment of the balance of the purchase money 
due her, and upon such a state of f acità Underwood is cleàrly not 
liable to her on the notes, op otherwi,sé. Cragin v. Lovell, 109 XJ. S. 
194, 3 Sup. a. 182; Tuthill v. Wilson>.90N. Y. 423; Stackpole v. 
Arnold, 11 Mam. 27; Williams v. Kobbins, 16 Gray, 77; Williams 
V. Gillîes, 75 N. Y. 197. 
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Williams t. Gilliee, supra, is a case on ail fours wltli the case at 
bar. In that case the finding of facts was that the maker of the note 
executed it with the consent and knowledge of the défendants ; that 
the défendants were really the partners of the maker of the note in 
the purchase for spéculative purposes of the real estate for which 
it wàs given, but that the transaction was made in the name of 
Dobbs, to whom the land was conveyed, and whose notes secured bj 
mortgage were executed for the deferred pajments of the purchase 
money. It was claimed that this made the défendants liable as part- 
ners of Dobbs, but the court said : 

'The substance of the transaction was that Dobbs was to tabe title and give 
his bond and mortgage In hls own name and representing himself and no one 
else, and this is not inconsistent with the agreement that Raynor and GillieB 
[the défendants] were to hâve an interest in the spéculation." 

And the court held that they were not liable for the Dobbs debt, 
or any part thereof. But it is earnestly urged that when Underwood 
accepted Allen's déclaration of trust which contained the provision, 
"and that the same [the persons interested with Allen in the pur- 
chase] are liable in the same proportions upon the mortgage given 
to secure the deferred payments upon said purchase," Underwood 
thereby became liable to Mrs. Patrick for the proportion of his in- 
terest under that déclaration of trust executed by Allen. The plain- 
tiff was not a cestui que trust, or beneflciary in this déclaration of 
trust. Its purpose was to déclare the rights, interests, and obligations 
of the purchasers of the land as between themselves. It is averredi 
in the complaint that the déclaration of trust was executed "for the 
benefit of the said persons composing said syndicate." Mrs. Patrick 
was content to take Allen'a notes for the purchase money, secured 
by a mortgage on the land. She neither stipulated for nor desiped 
other security. The claim now set up against Underwood is plainly 
an afterthought. 

We proceed to the considération of the défense of the statute of 
limitations. While the transaction took place, in the state of Ne- 
braska, yet, the suit having been in&tituted in the courts of Colorado, 
the statnte of limitations of the latter state must control; for it is 
well settled that the laws of the forum govern the plea of the statute 
of limitations. McCluny t. Silliman, 3 Pet. 270; Townsend v. Jemi- 
son, 9 How. 407; Walsh v. Mayer, 111 U. S. 31, 4 Sup. Ot. 260; 
Willard v. Wood, 164 U. S. 502, 17 Sup. Ct. 176. In McElmoyle v. 
Cohen, 13 iPet. 312, the court said: 

"Whàtevët diversity of opliiion there may be among jurlsts upon this point, 
we think it well settled to be a plea to the remedy, and, consequenUy that the 
lex fori must prevail. It would be Btrange If in the now well-understood rlght» 
of nations to organize their judiclal trlbunals according to thelr notions of 
pollcy it ghould be conceded to them in every other respect than that of pre- 
scrlbing tte tlme wlthin whibh suits shall be litigated in their courts." 

This case is cited and approved in the late case of Campbell v. 
City of Haverhill, 155 U. S. 610, 618, 15 Sup. Ct. 217. This doctrine 
is too well settled to require further discussion or citation of au- 
thorities. But, if in any jurisdiction the doctrine was doubtful, 
there is no room for contention in cases arising in the courts of 



472- 84 FEDERAL HBPORTEE. 

(iëldrMo, because thât State bas -made the rule statutofyi Section 
291B, Mills' Aun. St. Colo., reads as follows: , . 

"Cause oï action wîtiiout the state— ^Ix years. It shall be lawftil for any 
person àgainst -whom any action shall be commenced, in any. court ,of this 
state, wliefe tbe cause of action accrued wlthout the statç, upon a, contract or 
agreement, express or Implied, or upoà any sealed instrument in writing, or 
judgmenf or deeree of any court, more thaii six years before the dommencenient 
of tlie ffiction, to plead the same and glve the same In bar of the plaintifC's right 
of action;" 

Ôther provisions oî tbe statuté of limitations of Colorado applica- 
ble to tbe case read as follows: 

'fTbe ifoUowing actions shall be commenced within six years, next after the 
causp of action shall accrue, and net afte^iwaids: First. AU actions of debt 
founded upon any contract or liability in action. * * * Fourth. AU actions 
of assùmpsit or on the case founded on any contract or liability, express or iin- 
plied." Mills' Ann. St. Colo. § 2900. 

"AU Personal actions, on any contract not limlted by the foregoing sections, 
or by any other law, in this state, shall be brouglit \Yithin three years after 
the.aetjruing of the cause of action, and not afterwards." Id. § 2905. 

It is clear that, under the foregoing provisions of tbe Colorado 
statute of limitations, if Mrs. Patrick ever bad any rigbt of action 
against IJnderwood for an amount of tbe purcbase money équivalent 
to bis interestin the land, it is barred. Autborities are not wanting 
to support the contention that the action would be barred under tbe 
three-years statute of limitations. Willard v. Wood, 164 U. S. 502, 
17 Sup. et. 176; Dismukes v. Halpern, 47 Ark. 317, 1 S. W. 554; 
Willard v. Wood, 135 U. S. 309, 10 Sup. Ct. 831. But, as tbe action 
is unquestionably barred under the six-years statute, we express 
no opinion as to tbe applicability of the three-years statute. If 
Underwood was liable for any portion of the purcbase money, the 
cause of action against him therefor accrued wben the purcbase 
money was due, and, as more than six years elapsed after tbe last 
note màtured before this suit was brought, the action is barred. It 
is conceded that Underwood, if liable at ail, le not liable on Allen's 
note, but on a différent contract, and the payment alleged in the 
bill as baving been made on January 23, 1893, was a payment on 
Allen's note, and will not serve to prevent the running of the statute 
in favor of Underwood on the alleged collatéral promise on which 
be is sued. Morëover, that payment is not alleged to bave been 
made by Allen. On the contrary, it is quite clear from tbe language 
of the complaint that it was not naade by him, but by the Patrick 
Land Company, to which Allen bad conyeyed the land, and certainly 
no payment made by that eompany could bave the effect to suspend 
tbe ruûhing of the statute of limitations as to Underwood. Wood, 
Lim. Act. 226, 228. We do not, wish,to be understood as intimating 
that, if tbe payment bad been made by Allen, it would bave the efEect 
to extend the running of the statute as to Underwood, even though 
Underwood bad , been a joint maker of the note with Allen. Berg- 
man V. Bly, 27 U. 8. Âpp. 050, 13 C. C. A. 319, and 66 I^ed. 40. 
That question is not in tbe case. But it is urged in argument that 
Mrs. Patrick bad no cause of action Whatever until after tbe fore- 
closure proceédings and the aScertainment of the deflciency, and 
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as tbat deflcieiicj was not determined until May 7, 1894, the statute 
of limitatioiîl wae not set in motion until that date. We are referred 
to the décision of the suprême court of Nebraska in Meelian v. 
Bank (Neb.) 62 N. W. 490, as determining tliat proposition. But 
examination of that case does not sustain tlie contention of learned 
eounsel. Ali that is decided by that case is that in that state a 
créditer whose debt is secured by mortgage may either sue at law 
on his debt or proceed by foreclosure; but, having elected which 
means he will adopt, and commenced proceedings accordingly, he 
must exhaust the remedy so chosen before resorting to the other. 
But this Nebraska law can hâve no extraterritorial opération. Tt 
cannot suspend the running of the Colorado statute of limitations. 
Unquestionably Mi-s. Patrick might hâve sued Underwood in Colo- 
rado, on the cause of action now declared on, at any time after the 
maturity of the notes. It is not believed that such suit would hâve 
precluded her from foreclosing the mortgage on the land in Nebras- 
ka at the same time; but, assuming that it would, she had her 
élection to do the one thing or the other, but her élection could in no 
manner operate to deprive Underwood of any right under the statute 
of Colorado. She could not exercise her élection to his préjudice, 
further than to bring suit against him immediately upon the maturity 
of the notes, which she had an undoubted right to do, if he was liable, 
as claimed, for any part of the purchase money of the land. It 
results that the lower court erred in instructing the jury to flnd a 
verdict for the plaintiff, and refusing to direct a verdict for the de- 
fendant. The judgment of the circuit court is reversed, and the 
cause remanded, with instructions to proceed in accordance with this 
opinion. So ordered. 
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(Circuit Court, N. D. lowa, W. D. June 7, 1899.) 

Railroads— -Right to Force Trespassers from Train. 

Where one attempting to beat his way persists in boarding a moving 
train, notwithstanding repeated warnings to desist, and he is flnally forqed 
to drop troui the car by the brakeman, and reçoives injuries, the railroad 
Company is not liable. 

At close of plaintiff's testimony the question was presented whether 
there was sufïlcient évidence to go to the jury, upon which the court 
ruled as follows. 

Hallam & Stevenson, for plaintiff. 
Wright, Call & Hubbard, for défendant. 

SHIRAS, District Judge. The question now presented to the court 
is whether, under the évidence adduced on behalf of the plaintiff, 
there is any ground upon which the plaintiff is entitled to go to 
the jury, or, to state the proposition in another form, whether the 
plaintiff's own testimony doee not conclusively show that he is not 
entitled to a verdict against the défendant company, in which case 
it becomes the duty of the court to, instruct the jury that the verdict 
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mûst Be' for tiiè défendant. Afeording to thé plaintiffa testimony, 
the accident rfesulting in the pef^oùal injury of the plaintifl occurred 
in the folipwing lûanner: The pîàintiff, being jji g|oij[r' City, wiehed 
to go soutinsvàrd in searcb bf work. With that end in viéw, he went 
to tiie yards 'of.tiaedefendailt coiiîpany, atid crawléd tlirough' the end 
door itito a ètoëk car, which îorined part of à freiglit train that was 
about to Ifeàve the yards. Âftéir this train had JiroCeeded some dis- 
tance westwardly, a brakeman thereon found'thë plàintiff on the car, 
and. On beirig informed by plaintifE thàt he wishéd tO go southwardly, 
he toîd plàintiff' that thb train difl hotgo in that direction, and that 
he must leàve the trkin -^hen itteached the nèit station, which was 
Dàl5;ota City, distant some six miles or more from Sioux City. Upon 
reachiiig that station, the plaiûtiff left that train, and, 'flnding that it 
would be some hours before a soiith-boufld trètin would'pass through 
Dakota;, tSty, hé detérmiiied to returh tO Sioux City upon a freight 
traiii th.aï-slïortly'aîtërwards wëtit ëast^^'ar^. " ^This train did not stop 
at Dafeôta City, but it pas'sed by the station at a' slow rate of speed, 
antf'whta it 'came along the plaiiltiff ' cliiiibed on à lâdder on the side 
of 6H;e';b,f the freight cars, whéré lie wàs discoverëd by a brakeman on 
the train!,- who told him he mtist get dff th^' train: at the néxt station, 
to Wit^Bbuth Sioux City. ; Wtien ;thi^ Station wàs reachçd, the plàintiff 
gôi off'tljë ïadder upOn whicîi hé had bëéii' riding,'aiïd';st(^od on the 
ground^spmfe littlp distance fi'oiïiî' the ti-aiti, until it again started on: 
its JotiAey, -ïV^ien he again climbed upûij the laddër, tphénce he was 
orde^ed-6^ by tbe brakeman. The' plàintiff droppeid db'rt'h ûpon the 
ground, aiid then raii back one or two car lèngths, arid again mounted 
a Ïadder on thè side of a car, when the brakeman, whid had pâsîed 
back on top of the cars, again ordered him off, and eilfôrèëd the order 
by climbing down on the Ïadder and tramping on plaintiff's fingers, 
and by kicking plàintiff on thç back of the head. Being thus forced 
off the train, which, aCCording to plaintiff's testimoiiy, was moving 
rapidly, and poesibly at a speed of from 15 to 20 milesian hour, the 
plaintifl fell upon the, ground in such a position that his foot was 
crush«id-by the wheels of the train, necessitating au amputation of 
the leg.between the knee and ankle^ joint. The plaintifl testified that 
he had not purehased a "ticket, antJ his évidence clearly shows that he 
was engaged in beating his way along the defendant's railway, with- 
out any purpoee of paying tare thereon.. The relation, therefore, be- 
tween the parties was not that of passenger and carrier. Condran v. 
Kailway Co., 14 C. G A. 506, 67 Fed. 522. The évidence shows that 
the injury to the plaintifl was received by him when he was engaged 
in an unlawful trespass upon the propç^rty of the défendant company, 
and under circumstances which surely shoiild precludé him from hold- 
ing the çpmpany responsible for the conséquences of his own unlawful 
conduct. I am well awàre of thè r'ule that a trëspasser is not neces- 
sarily placëd without the pale of the law, and that he may recover 
for injuries willfullypr;recklesslyiri.flicted upon him. Thus it is 
well estatlished that a, railway company pannot be jùstifièd in evict- 
ing a person from piie'of its trains when the same is in such rapid 
motion as to necëssarily dause risk to the life or limb of the person 
evictëd, even though he is a trespafiser upon the train. The high 
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regard which, in law, is placed upon the life and limb of a citizen, 
compels the company to exercise its right to evict a trespasser from 
its trains in such a manner £is net tOiincur tlie charge of willful or 
reckless disregard of the safety of the person evicted; but this rule 
should net be so applied as "to absolve a trespasser from the direct 
conséquences of his own wrongf ul conduct. The plaintifî's testimony 
shows that when the employés of the défendant company discovered 
him on the train after he had wrongfully boarded it àt Dakota City, 
they did not then evict Kim, but simply warned him that he must leavt» 
tlie train, at the aext station. When this station was reached, and 
the train halted thereat, the plaintiff got down from the ladder on 
which he was riding; but his subséquent conduct clearly shows that 
he had no intention to ohey the proper request of the tiainmen, but 
that it was his purpose to continue on the train în défiance of their 
instructions, and to circumvent, if possible, their efforts to keep 
him from again getting on the train, and thus committing a trespuss 
on the property of the défendant company. The plaintiff himself 
testifles that whgn he got off the ladder at South Sioux City he re- 
mained in dose proximity to the train until it again started on its 
way, when he again mounted the ladder from which he had been 
warned by the brakeman; and when the latter again ordered him off 
the train he dropped down uninjured upon the grqund, and then 
ran back one or two car lengths, and again mounted a car ladder, 
from which the brakeman compelled him to drop by pereonal vio- 
lence. The plaintiff 's own testimony clearly shows that he volun- 
tarily engaged in a ninning contest with the brakeman, in which the 
plaintiff was unlawfully endeavoring to force himself upon the de- 
fendant'g train, and the brakeman was lawfully endeavoring to pre- 
vent the treepass; and to hold that under sueh circumstanees the 
railway company was a Virongdoer, and for that reason must respond. 
to the plaintiff for the pérsonal injuries he thus brought upon himself, 
would be a travesty on ail proper conceptions of the relative rights 
of the parties. No rulé- is better established than the one which 
holds that where a party, by his own want of proper care, causes or 
aids in causing an accident and resulting in jury to himself, he can- 
not recover from the other party, although the négligence of the 
latter was also a proximate cause of the accident. There can be no 
question, under the facts of this casé, that the plaintiff, by his own' 
willful misconduct, aided in bringing about the accident which 
caused the injury to himself. Notwithstanding the repeated warn- 
ings he had received from the brakeman, he persisted in his efforts 
to get upon the train after it Was in motion, and by his own unlawful 
conduct he brought on the contest with the brakeman, and he is not 
in any position to assert that he is free from résponsibility in the 
premises. Under the peeuliar circumstanees of this case, I can 
see no just ground upon which a verdict against the company can 
be sustained, and the défendant is therefore entitled to an instruction 
to the jury to return a verdict in its favor. 
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■ In re BLUMBERG. 
(District Court, E. D. Tennessee, S. D. 1899.) 

1. Bankruptcy— Dkbts Affkotkd bt Dischàbob— Judgmbnts m Actions for 

Fra0ds. 

" Where, in an action for the price of goods sold, property In the pos- 
session of a thlrd person was attached, on an allégation that It had been 
eonveyed to liiip by the défendant Ift f raud of the lattet's creditors, and 
such vendee, to obtaln the release of the property àttactipd, executed a 
replevln bond with sureties, and judgment was rendered against hlm, which 
the sureties were forced to pay, and he was then adjudged bankrupt, held, 
that the claim of such sureties against their principal, by subrogation to 
the rights of the original credltor, was not a "judgment in an action for 
fraud." within the meaning of Bankruptcy Act, § 17 (30 Stat. 550), pro- 
vidlhg that such jiidgments shall not be released by the bankrupt's dis- 
charge; the language of the statute referring only to judginents in actions 
where the fraud of the banlirupt is the ground of action and basis of the 
right of recovery. 

2. Samb— Efkbct on Pkior Attachment. 

While a diseharge in banltruptcy releases the bankrupt from a provable 
debt which Is ijot within the excepted classes, and takes away the credit- 
or'9 right to prœeed against him therefor in personam, it does not affect 
thé lien of a valid attachment levled on the bankrupt's goods more than 
four monthsbefore the flling of the pétition In bankruptcy. 

In Bankrujptpy. . 

Spepiflcatioîis in opposition to the' bankrupt's application for dis- 
charge were filed, as follows : .1 

"Shapira & Dryzer, of Knbxville, in the eotinty of Knox and state of Ten- 
nessee, parties iriterested in the estate of H. Blumberg, bankrupt, do hereby 
oppose the granting to him of a discharge from hls debts, and for grounds for 
such opposition do file thé foUowlng spécifications: The débt of Shaplra & 
Oi-yzer against sald bankrupt is one which arose from the foUowlng clrcum- 
stances: Two sults were brought in the chancery court of Loudon county, 
Tenn., by Hamburger Bros, and Adams & Beyer, two creditors of one Paletz, 
alleging that certain goods bel'onging to said Paletz had been secreted and con- 
cealed by the sald bankrupt, H. Blumberg, and others, with the intention to 
cheat, wrong, and defraud said creditors of Said Paletz. Under said bill the 
goods in the possession of said Blumberg and others were attached, and at the 
solieitation of sald H. Blumberg, the flrm of Shapira & Dryzer, as suieties, 
signed a replevln bond for said goods; and afterwards, on a decree being 
rendered against sald Blumberg and others, they signed the appeal bond as sure- 
ties. The court of chancery appeals and the suprême court of Tennessee, in 
said causes, decreed that said bankrupt, H. Blumberg, and others, had com- 
mitted a fraud In concealing said goods, etc., and entered a decree against 
them; the final decree in the suprême court being November 11, 1897. On this 
decree exécution issued, and, on default of payment by said Blumberg and 
others, prlncipals, said Shapira & Dryzer, as sureties, were forced to pay sald 
decree, and are subrogated to the right of said original complalnants in said 
cause. Thèse creditors, therefore, represent to the court that sald decrees are 
judgments obtained in actions for fraud, and are, therefore, such debts as are 
excepted from the opération of the bankrupt act, 'and are debts from which 
said bankrupt cannot be discharged. Thèse creditors further show to the 
court that about E'ebruary, 1898, they flled an attachment suit at .Tasper, 
Tenn., against said Blumberg, and others, upon said indebtedness, and attached 
certain property alleged to bèlonig to said Bankrupt, H. Blumberg; that said 
attachment suit is now pending in the chaheery court at Jasper, Tenn. They 
show that a discharge of sald H. Blumberg mlght indirectly operate to affect 
the right of thèse creditors in said suit, as it might be pleaded thereln by said 
bankrupt. Certifled copies of the decrees of the court of chancery appeals and 
of the suprême court, and ail other pertinent records, will be filed on or before 
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the hearing upon this matter. Thèse creditors ask that a time be set at which 
thèse matters may be heard, and that it be decreed by the court that said bank- 
rupt be not discharged from the payment of said debt, and for gênerai relief." 

The référée in bankruptcy to whom the case was ref erred found and 
reported as follows: 

"This cause is before me upon an order of référence from the honorable 
C. D. Clark, Judge, based upon an application for discharge- filed by the peti- 
tioner, Blumberg, and upon objections thereto flled by Shapira & Dryzer, of 
KnoxviUe, Tean., creditors of said petitioner, together with an agreed state- 
ment as to proof, which said application and spécifications of objections were 
set for hearing this date; the said référence directing me to report the facts, 
and whether or not petitioner is entitled to his diseharge as to the debt of said 
creditor. There are two grounds of objection raised by said créditer to the 
application for discharge. The facts upon which said objections are predicated 
are ail matters of record in the suits referred to, and wlll be briefly notlced 
as to the flrst ground: 

"On Oet. 19, 1894, Hamburger Bros., a mercantile firm of Cincinnati, Ohio, 
filed a blU in the chancery court of Loudon county, Tenu., against L. Paletz, 
I. Gary, and H. Blumberg, to collect an aecount of $516.99, for a bill of goods 
sold L. Paletz, who, when the goods were sold him. was a merchant doing busi- 
ness in Dayton, Rhea county, Tenu., while I. Gary and H. Blumberg, the 
petitioner in the application for diseharge, were at the same time conduetiug 
business in Loudon, Tenu., under the name of Blumberg Dry-Goods Company 
and I. Gary. It is alleged in the bill that Paletz had fraudulently disposed of 
his property to defraud and defeat his creditors; that he owned certain goods, 
wares, merehandise, then in the county of Loudon, and that defendajits. I. 
Gary and Blumberg Dry-Goods Company, were fraudulently concealing and 
covering up this property of Paletz to keep it out of the reach of creditors; 
that said Blumberg Dry-Goods Company and Gary had In their possession a 
small stock of goods in Loudon county, the most, if not ail, of which was the 
property of Paletz; and that said défendants and Paletz had colluded and 
conspired together to cheat and defraud complainants, and to fraudulently 
conceal some of the property of Paletz. An attachment was asked for, based 
upon thèse charges, which was issued and levied upon the goods then in pos- 
session of the Blumberg Dry-Goods Company and I. Gary, who subsequently 
replevined the goods, giving bond in double the amount of the debt sued for, 
conditioned to pay the debt, interest, and costs, if cast in this suit; said cred- 
itors, Shapira & Dryzer, becoming sureties thereon. Said Gary and H. Blum- 
berg each flled separate answers to the bill, denying ail material allégations. 
After proof taken, the cause was heard by the chancellor, November 16, 1896, 
and a decree rendered for complainants against défendants and said sureties 
on their replevin bond, to wit, Shapira & Dryzer, for the amount sued on and 
interest, amounting to $580.50. From this decree 1. Gary and H. Blumberg, 
eomposing the flrm of Blumberg Dry-Goods Company, and I. Gary, individually, 
prayed an appeal to the suprême court of Tennessee; said creditors, Shapira & 
Dryzer, becoming also surety on their appeal bond. This cause, upon appeal, 
was heard by the court of chancery appeals May 29, 1897; the opinion of said 
court fuUy setting out the above facts, being reported in 42 S. W. 807, from 
which it appears that the decree of the chancellor was sustained in ail respects, 
and decree rendereti against the appellants and said Shapira & Dryzer, sure- 
ties, on appeal, for the amount due complainants, with interest and costs. This 
decree was also appéaled from, but afflrmed by the suprême court of Tennessee, 
in an oral opinion rendered November 6, 1897, and said creditors, Shapira & 
Dryzer, as sureties aforesaid, paid the full amount thereof, as appears from 
référence to the certified copy of the exécution issued thereon. filed with me 
upon the hearing of this application. By référence to the opinion of the court 
of chancery appeals, it appears that they were unable to resist the conclusion 
'that Paletz, doing business at Dayton, something like a month before his fail- 
ure, determined to put as many of his goods as possible beyond the reach of 
his creditors, and that thèse appellants (I. Gary and H. Blumberg) entered into 
bis fraudulent scheme to assist him in carrying it out' That this decree, as 
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, conten(Jje4,(or:by,Shapi^j^^iDryKeri;in thje sppciflcations «,bp>-e aet out, cousti- 
tutes a 'judjgment lnj3îi,fl.etipin for ftawi,' witbii» the Hroyislons of subsection 
2, § 4,|,!oî tbe bani!:fliÇi^<?j^^etiiWhlch pxflépt^ sucbijudgpiçîij^ficpmthe opération 
of a discnarge In bankruptcy, ï bave no dbubt, and so bolâ; and the language 
:<)f^1âifi:,çpiUFit,pÊ cb^Eçery ajppeals, fib^yç, qijoted, • clp^Pjly ifPipUcatés tlie peti- 
tibner, H. Blùmberg, as particeps criminis to such fraujî. I :ain„ tlierefore, of 
opinion tbat tbis first ground of objection to the discharge pràyed for is well 
tfiken,.ln so far as its opération upontbè dèbt due said objéctinè creditors is 
eoneernea, 'and'f belng of tbis opinion, It becomea unnecessary- tb détermine the 
second ground of objection rfeîsed by the spèciflcations; ' ' ■' 

"Gounselfor'the petitioner, H. BlunJberg, ôfïerèa tesfiniony alitinde the record 
in the case heretofore;r<eferred: to, for the purposè of showing (1) certain faets 
not disdloâed in the record, but toucbing the same transaction; (2) to show that 
thèse objecting creditors, Shapirà & Dryzer, had full knowledge, at the time 
of signingisaid repleTin bond and appeal bond, of ths faétS tlpon which said 
decree was afterwards predicated; (3) that said replevfhfea' goods, aïter the 
exécution of' the reple vin bond, were dellvered to Shapira & Dryzer, and sold 
by them, and proceeds converted to their own use. I see no force In either of 
thèse contentijons. ., I décline tQ considerany évidence of fraud outside the rec- 
ord in the case upon w)iic)iithe J)idgHient for; fraud Is predicated, because, in 
my opiniofl,: lam conçludéd thereby; said Judgment being rendered by a court 
of compétent jurisdiction, anfl ail the parais belng properly bef ore It, Neither 
do I regard the levld^nce. offered to shove rthe knowledge of Shapira & Dryzer 
at the tipae pf signlng thp bond as mateirlali for severalreasons: (1) Because 
they signed. p.t ithe requesl «(t the petitioner; (2) because they were in no way 
Implicated ir\ the, fraud in [thlS|recor4;, (8), thelr right, as creditors, to resist 
the discharge,! arose out ipf : their subrogation, to the right of complainants. 
Hamburger Bros., byylrtueofbavlpg, as suretles^paid ofC and discharged the 
Judgment reBdered.tp favpr of iHambijrger Bros,, and even if estopped for any 
reason, on their owp aceoupt, they may, by well settled principles, assert a 
right by subrogation which t;hey con}d,iiWt. maintain direetly. See Motley v. 
Harris, 1 Le^ ÊiJT, jvhere it is held ; thàf, 'where asurety attacks a trust as- 
slgnment of lii? principal tox^ fràud, tlie benefits of whlqh are accepted by the 
creditors, and, the lasslgnment is sustained, the surety Is not estopped by such 
action from tbe right pf,, subrogation tp the credltor, whose clalm bas been 
satisfied,,,for so rnuçh therjÇpf . as he may bave paid.' As to the last évidence 
ofCered toshp'VF, conversion by, Shapira & ©ryzer of the goods retaken under 
the replevln wrlli, it is^utSqlent to state tbat Shapira & Dryzer held a demand 
on Blùmberg, Pry-GopdsÇornpany and l. Gary, at the tlme of this conversion, 
for about $700, for gopds spld them on their own apcount,; which was inde- 
pejodent of the , deman,d gro-n^lug out o£ their liability: on this bond, and said 
conversion w;as pripr to^ the , adjudication of such liability,. In addition to this, 
itdpes not; appgftr that the. value of the goods converted- and sold exceeded the 
two debtSiàforesaif}, nor was any objection ralsed by the petitloner, Blùmberg, 
or his c0un?0, tft the.propf of claim flled by. said ereditor at the flrst creditors' 
nieeting, in the présence pf i said, Blùmberg and said counsel, based upon tbls 
very dçœand, I ï therefore conelude that, under the facts, properly presented, 
the petitloner, Blùmberg, shonld not be discharged from th'e debt due said Sha- 
pira & Dryzer, but that th.e;deçree pf discharge, when rendered, should contain 
a réservation tp tbis efCect. ; 1= ■■■',■ , , > 

"Counsel f<>r iShaplra &■ pryzer ihave, CftUed my attéintlon to the fact that 
they were also , suriftties up«)n. the replevln and appeal bonds in the case of Ad- 
ams & Beyer agaitistiPaletz and others, reférred to in ithe spécifications in oppo- 
sition, foidlgcharga flled ,by tbem, and liteewlse paid : the -Judgment rendered In 
fhat cftge, as appears ifrom ithe .eertlfled copy of the exécution belore me. This 
Adamsi .^, B^yer case wasîbrought against the, same defeaidants, and involved 
precisely tte same igsuegi a»; the Hamburger Bros, litlgation, and therefore, as 

to the ampupt pald by said Shapira & Dryzer in this case.to wlt, ^ , said 

discharge of petitloneor, Blùmberg, should likewise be inppe(rative. 

:.. , : , ..: "D. Lï'Grayson, Référée." 

' A. W. Gainés, for objectiDi^cteditors. 
Creed ï". Bâtes, ior banlitupt 
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CLARK, District Judge. For the purpose of tliis case, tbe debt 
due to thé créditors of Paletz may be identiâed as the "original 
debt," and his créditors as the "original créditors," and the judg- 
ment on the replevin bond èxecuted in the attachment suits in 
order to reléàse the property may be called the "replevin bond 
judgment" or "replevin bond debt," In regard to the effect of a 
dischafge in bankruptcy, thè language of the bankruptcy act, so 
far as it àffects the matter now under considération, is : 

"A discharge in bankruptcy shall release a bankrupt from ail of his provable 
debts, except such as (1) are due as a -fax levied by the United States, the state, 
eounty, district, or mnnieipallty in which he résides; (2) are judgments In ac- 
tions for frauds, or obtaining property by false pretenses or f al se représenta- 
tions, or for willful and malicious injuries to the person: or property of another." 

It is not to be doubted that the purpose of this statute is the 
same as a similar provision found in the former bankruptcy lavp, 
and that tbe word "fraud" means moral turpitijide or intentional 
wrong, and that a part of the purpose of the statute was to dis- 
courage and punish such moral turpitude or intentional wrong. 
There is, of course, a différence in thè phraseology between the 
former and the présent statute; the former law designating the 
debt as one created by fraud or embezzlement, etc., while, as will 
be observed, the language of the présent act is "judgments in ac- 
tions for frauds," etc. Under the former bankruptcy law it was 
not, and oould not be, doubted that the debt which could not be 
dischargèd was one based upon the fraud and the injury resulting 
from such fraud ; the fraud itself being the f oundation of the right 
and of thé reCOvery, if a recovery was had. In my opinion, there 
is nothing in the présent statute to warrant the coiiclusion that 
any différent meaning is to beattached to the language used. The 
statute, besides specifying judgments in actions for frauds, also 
enumerates, in the disjunctive, judgments for ■w'illful and mali- 
cious injuries to the person or property of another, or for obtain- 
ing property by false pretenses or by false représentations. The 
meaning in each one of the cases thus enurnerated, and foUowing 
each other, is exactly the same, and means a judgment based on 
a right or injury growing ont of the fraud, false pretenses, fàlse 
représentations, or willful and malicious injuries to the person 
or property of another. It could not possibly, I think, hâve any 
application to a case where the judgment is not based upon the 
fraud as a ground of recovery, or a willful or malicious injury as 
a ground for recovery. 

Take tbe case I am now dealing with: Thè, judgment is not 
one in an action for fraud, and the recovery, in the original attach- 
ment suits, was based upon a bona Me account and an unques- 
tioned debt, having no connection with any fraud, even suggested, 
in its original création. The action was one to collect a bona iide 
debt, and, as an obstruction in the way of coUecting such debt, 
the suit sought to set aside the conveyance or concealment of 
property. There was not, in thèse suits, any judgment rendered 
against any one which represented an injury done by any fraud. 
The judgment was for a perfectly just debt, and ûothing more. 
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and incidentally, in the way of coUecting that judgment, a sale 
of tie Jii'operty was set aside as fraudaient; but the judgment 
Was in.ùo wise bàsë'd ùpon tha,t fraùd, but, èis stated, was for, 
and reptèsented exactly, the original âecôunt mfide with the cred- 
itors of tàletz; nor was there, nor could there be, anything con- 
nected with the replevin bond jud^^pent which could be called a 
fraùd. That was a âtatutdry obligation, provided for in an at- 
tachmeiit proceeding, by which a money Obligation is substituted 
for property, in specie, in order tp release the property to the 
claimant; and the judgment rendered on that bond was net on 
account of the fraudulent conveyance, but because the obligors 
on tliat bond had distinctly agreed that if the fraudulent sale 
should be set aside, and the property demanded for the purpose 
of satisfying the original debt, they would either return the prop- 
erty, pay its value, or pay the original debt. It was not open to 
the original creditors of Paletz, at any time, to assert that their 
debt wàs one in an action for frâud, in which thç recovery would 
represent the in jury done by a fraud. Their suit was one based 
upon a just debt, having its origin back of any suggestion of 
fraud, in which there was sought the incidental relief of setting 
aside a fraudulent cohveyance. Such a fraudulent conveyance 
itself, under the law of the state, gave nobody a right to a money 
judgment in tbë first instance. It simply rendered the sale void, 
and enabled any creditor against whom it was declared void to 
hâve it set aside, just as if it never had been made, and to reach 
the property and subjéct it to a debt not created at ail by the 
fraudulent conveyance, but created prior thereto, and to obstruct 
collection of which the fraudulent conveyance was made. If the 
fraudulent veridee had disposed of the property, so that a judg- 
ment might be rendered against him for the value of the prop- 
erty, such à judgment would be for the property, on the ground 
that, the fraudulent sale being void, it belongéd to his fraudulent 
vendor, and that his disposition of it was a conversion. 

I do not think that I need to eliaborate f urther to make plain 
my view that, conceding that the creditors now objecting are sub- 
stituted to the original debt due tbe creditors of Paletz, with ail 
the rights, including the right to'make any objection which the 
original creditors might hâve made, it seems to me quite clear. 
that the objection tO the discharge of the petitioner in this case 
is not well founded. Thé creditors of Paletz, could not come, if 
thëir judgments had not been satisfled, and say that they had a 
judgment in an action for fraud. It wpuld obyiously be a com- 
plète answer to this to say that their judgment, was based upon 
an account for'goods sold and delivered, and that the judgment 
was based upôti this right, and not upon any injury done to them 
by à fraud, or (if their case had beep. différent) for obtaining any 
money by false prêteuse, or for wilifUl or malicious injury to their 
person or prot)erty. The pbjectîoiji; ta the petitioner's discharge 
is not, in my opinion, well taken; and.to so hold would be an en- 
tire misappliçation of the purpose, as well as the véry language, 
of the statufe, upon any fair construction which must be given to 



UKITED STATES V. DODGE & OLCOTT. 481 

it. Willing as the court is at ail times to punish persons, for a 
cOntemptible fraud, tliis must only be done when it is reasonably 
clear that it is authorized by law. 

In regard to the other ground of objection to this discharge, 
such an objection goes to the effect of the discharge, rather than 
to the right to such a discharge. It is doubtful, therefore, if I 
hâve the right, even by consent, to adjudge this question. It ap- 
pears that the attachment suit pending at Jasper, Tenn., was 
brought during February, 1898, while the pétition for discharge 
in this case was flled the 16th day of December, 1898. The statute, 
by clear language, does not aiïect any right acquired by a proceed- 
ing in rem, or partly in rem, at an earlier date than within four 
months next before flling the pétition. So far as creditors of 
Blumberg may hâve acquired a lien upon property by attachment 
levied more than four months before the pétition was filed, it is 
not affected by the discharge, and the right to proceed to subject 
any property validly attached by levy cannot be questioned; and, 
if the creditors can satisfy their debt in that method, their right 
to do so is clear, and is not in the least affected by this proceeding. 
It is only the debt, with the right to proceed against Blumberg 
in personam, that is discharged. Ordered accordingly. 

Since writing the above I find U. S. v. Rob Roy, 1 Wood. 42, 27 
Fed. Cas. 873 (No. 16,179), and Brown v. Broach, 52 Miss. 536, which 
seem to settle the question. 



UNITKD STATES v. DODGE & OLCOTT. 
(Circuit Court, S. D. New Yorli. May 18, 1899.) 
No. 2,526. ' 

CCSTOMS DUTIES— EnPLEDRAGE GrEASE — ESSENTIAL OlL. 

A concentrated essence produeed by tlie enfleurage process. in which 
a variety of petroleum was used as the original solvent, is free of duty 
as "enfleurage grease," within the tariff act of 1894, par. 5(58, and not 
dutiable, under paragraph 60, as "essential oil." 

Appeal by the United States from a décision of the board of gên- 
erai appraisers, which reversed the action of the collecter of customs 
in aseessing duty upon the merchandise in question. 

J. T. Van Rensselaer, Asst. U. S. Atty. 
Albert Comstoek, for importers. 

TOWNSEND, District Judge. The merchandise in question was 
assessed for duty at 25 per cent, ad valorem, under paragraph 60 
of the tariff act of 1894, as "eseential oil," and was claimed by the 
importers in their protest to be free of duty, under paragraph 568 
of said act, as "enfleurage grease." The object of the enfleurage 
process is to carry the odor of flowers from the place where they grow 
to the place where the perfume is made. Among the various en- 
fleurage processes is one wliereby the flowers are eitlier brought in 
contact witli, or in close proximity to, sonie fatty or gieasy uiatter, 
94 F.— 31 
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such as- animal fats, vegetable bils, and certain préparations of petro- 
leum, includirig vaseline. The fatty substance absorbs the odor from 
the flowers, and the absorbent or solvent may or may net be then 
remaved by heat, leasing the body of perf ume. This product is net 
then a completed product, in the sensé that it is ready to be used by 
tlie ordinary consumer; but, when subjècted by the perfumer to the 
influence of alcohol, the alcohol leecbesout the perfume. The article 
in question is a highly concentrated essence oi- extract, produeed by 
the enfleuragé process, in which some Tariety of petroleum was used 
as the original solvent. After being subjècted to heat, a mère unde- 
flned vestige of thte petroleum remains, and the résultant product is 
described as the wax of the flower or a concentrated essence. 

The counsel for the United States coûtende that it is not enfleurage 
grease. In support of his coiitention hé shows that the term "grease" 
in the dictionaries ordinarily means the fat of land animais, and that 
there is a well-known substance commercially called "pomade," — 
not to be confounded with the substance populariy known as "po- 
made,"— which confiists of grease or fat impregnated with the odor 
of flowers, and which is enfleurage jgrease; while he contends that 
this concentrated concrète essence contains the essentiàl oil of the 
perfume of the flower, and is therèf ore either an essentiàl oil, as 
elaesifled by the collecter, or a manufactured article advanced to 
the condition of a concrète essence, and advei*tised and sold under 
that name in trade circulars. This contention is not successfully 
supported by the évidence. It appears from the varions dictionary, 
encyclopedia, and dispensatory définitions that the term "grease" 
may include "oily or unctuous matters of any kind." But irrespective 
of theee définitions, inasmuch as the witnesses for the government 
admit that vaseline is ône of the solvents used in producing the 
pomade, which is admittedly an enfleurage grease, and that vegetable 
oils are used in making enfleurage grease, and inasmuch as the article 
in question is a grease in its physical character in the same sensé as 
vaseline, and, furthermore, inasmuch as the prépondérance of expert 
testimony is to the effect that this article is enfleurage grease, I 
think the décision of the board of appraisers should be afiirmed. If 
the forcible argument of counsel for the United States that the article 
is not a grease were assumed to be correct in the sensé that grease 
implies an animal origin or nature, then in view of the oily or greasy 
character of thé article, and the fact that it contains the essentiàl 
oil of the perfume from the flowers, some of the merchandise might 
perhaps be included under the head of the varions oils mentioned 
in said paragraph 568 of the free list, such as oil of jasmine, etc., 
and theref ore free as oils, if not free as enfleurage grease ; or in view 
of the uncontradicted testimony of one of the importers that there 
is only a vestige of the petroleum remaining therein, and that the 
substance really coneists of nothing but perfume and the wax of the 
flower, it might be free as "vegetable wax," under paragraph 668 of 
said act The décision of the board of gênerai appraisers is afflrmed. 



UNITED STATES V. FBASSK. 483 

tJNITEID STATES v. FEÂSSB et al. 

(Circuit Court, S. D. New York. May 15, 1899.) 

No. 2,198. 

CusTOMs DuTiBS— Classification— Steel Drill Rods. 

Polished steel rods made by Stubbs, In England, commonly and com- 
mercially known as "drill rods," or "Stubbs steel," which are in fact used 
for maklng drill rods, being the standard for making the beat drllls, are 
dutiable underparagraph 124 of the tariff act of 1894, as drill rods, and 
not under paragraph 122, covering steel in ail forms and shapes not 
specially provlded for. 

Appeal by the United States from a décision of the board of gênerai 
appraisers which reversed the classification of the collector of customs 
of the importations in question. 

J. T. Van Eensselaer, Asst. U. S. Atty. 
Stephen G-. Clarke, for the importera. 

TOWNSEND, District Judge. The merchandise in question com- 
prises certain fine steel rods or bars, highly polished, of the class 
known as "Stubbs steel," one-half and three-sixteenths of an inch in 
diameter, and about 36 inches long. They were returned as steel 
drill rods, valued above 4 cents a pound, and duty was assessed 
thereon, in accordance with the provisions of paragraph 124 of the 
act of 1894, at 40 per cent, ad valorem, as "drill rods." The import- 
ers protested, claiming that they were dutiable under the provisions 
of paragraph 122 of said act, for "steel in ail forme and shapes, not 
specially provided for in this act, valued above sixteen cents per 
pOund," etc. The board of appraisers found that they were neither 
wire nor strip steel, but that they were bright steel rods. The coun- 
sel for the United States contends that they are drill rods in fact, 
and, if material to this question, that they are drill rods of wire, 
under the subheading of "wire" in said paragraph 124. 

Thèse rods were manufactured by Peter Stubbs, of Englaad, from 
spécial tool steel. The analyses show that the steel contains a very 
small quantity, comparatively, of phosphorus; that it was made in 
a crucible, out of the best iron, into ingots; was then heated and 
hot rolled to about the size of the flnished rods; that thèse rods 
were then passed through the rolls cold, then annealed soft, then 
drawn cold through dies to the exact gauge, then unrolled, straight- 
ened, and polished and eut into lengths, and when so made, by rea- 
son of the low percentage of phosphorus, were eminently suitable for 
drill roda There is further much évidence to show that this Stubbs 
steel was the standard for the best drill rods, and it is in fact used 
to make drill rods. It is proven that thèse rods are commonly or 
commercially known as "drill rods," although known by other names, 
such as "Stubbs steel" and "steel rods." It is further proven by un- 
contradicted testimony that rods of this character, and of the length 
and diameter shown by thèse exhibits, were included in the wire class 
by commercial désignation in this country; and it is shown by the 
testimony of expert witnesses that they come within the définition 
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of wire, in that tl^ey are çomposed of métal drawn cold through a 
die, with an even diameter, and a Bmbotli, bright surface. It is es- 
tablished by uncontradicted testimony that theae articles hâve gone 
through the processes which axe essential in the making of wire, 
and which are essential to fit them for the making of drills, and that 
they hâve been eut into appropriate lengths; and it is abundantly 
established by the évidence of manufacturers, as well as dealers, 
that they are commercially included within the class of wires or wire, 
and are commonly known as "drill rods." Inasnauch as they are 
also Steel rods for making drills, and therefore drîll rods in fact, 
the décision of the board of gênerai appraisers is reversed. 



HEMPSTEAD et al. v. UNITED STATKS. 

(Circuit Court, S. D. New Tork. May 17, 1889.) 

No. 2,583. 

Odstoms Ddties— Rbvibw Of AS8ES8MBNT— SuppiciKNCT op Pbotest. 

A protest against the assessment of duty on an Importation of glass tinder 
paragraph 95 of the tarlff act of 1894, wlth 10 per cent, added, ùnder 
pà'raigraph 97, on aceoUnt of the glass belng beveled,— the ground of ob- 
jection Btated belng that the glass, which was descrlbéd In the protest aa 
cyllnder and crown glass, was qnly dutiable under paragraph 92,— is in- 
Bi;ffQclent to ralse the question, on revlew, whether the additlonal duty 
tinder paragraph 97 was eorrectly Imposed, concedlng the importation to 
hâve been dutiable under paragraph 95, on the claliu thàt It should hâve 
beeâ classlfled thereunder as "looking-glass plates." 

Appeal by the importers from a décision of the board of gênerai 
appraisers which sustainéd the classification of the collecter of 
customs of the importations in question. 

Henry W. Eudd (Howard T. Walden, of counsel), for appellants. 
J. T. Van Eensselaer, Asst. U. S. Atty. 

. TOWNSEND, District Judge. The merchandise in question 
chiefly consists of cast polished plate glass, silvered, known as 
"Prench looking-glass plates, beveled," and was assessed for duty 
under the appropriate provisions of paragraph 95 of the tariff act 
of 1894, and an additional duty of 10 per cent, under paragraph 
97 of said act, as beveled. The importers protested againat said 
assessment of duty as follows: 

"Protest is hereby made against your décision assesslng duty at 10%, and 
spécifie rate, on cyllnder and crown glass, polished or beveled, covered by en- 
trles below named. The ground of objection, under the tarlff act passed by 
the 53d congress on or about August 13, 1894, and known as 'H. R. 4864,' is 
that said nietchandise is not dutiable at 10%, under paragraph 97, in addition 
to the spécifie rates provlded for under said paragraph 92, and is dutiable there- 
under only at the appropriate rate accordlng to slze. 

< "O. G. Hempstead & Oo." 

The pétition for review, however, is not based on the protest 
under paragraph 92, but on the claim that the merchandise should 
only hâve been assessed under paragraph 95 of said act, as "look- 
ing-glass plates." In other words, it is now claimed that the pro- 
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test was not in fact on the ground that the merchandise was cyl- 
inder and crown glass, polished, or was otherwise included un- 
der the provisions of paragraph 92, nor on the ground that cast 
polished plate glass, silvered, as described in the invoices referred 
to in the protest, was not dutiable under paragraph 97, but on 
the ground that the merchandise was looking-glass plates, under 
paragraph 95, and was therefore not "cast polished plate glass, 
eilvered and beveled," under paragraph 97. It appears that there 
is a class of German looking-glass plates, made of cyliader and 
crown glass, and commercially known as "looking-glass plates, " 
some of which were included in this importation. It is not clear 
that the original protest was not on the ground that as thèse 
glasses were cylinder and crown glass, commercially known as 
"looking-glass plates," they were included under paragraph 92, and 
were therefore not properly classifled for duty under paragraph 
97, which contains no provision for looking-glass plates. The pro- 
test under paragraph 92 was therefore insufBcient to inform the 
collector of the protestants' position as to commercial désignation 
under paragraph 95; and I therefore think the protest is insuiii- 
cient, as found by the board of gênerai appraisers. In one of the 
protests, paragraph 92 is not referred to, but the claim is made that 
the articles are dutiable only at the appropriate rate according 
to size. Inasmuch, however, as the goods are described as cylinder 
and crown glass, beveled and polished, I think this protest wae not 
sufSciently detinite, within the rule. This décision is not upon the 
ground that the protest would necessarily hâve been insufficient as 
to the 10 per cent, additional duty under paragraph 97 alone, but 
because the assertion that the glass was cylinder and crown glass, 
under paragraph 92, and therefore not dutiable under paragraph 97, 
raised an entirely différent question as to such glass commercially 
known as "German looking-glass plates," under paragraph 92, from 
the question as to "cast polished plate glass or looking-glass plates," 
under paragraph 95. 

Counsel for the importers has requested the court to find whether 
the merchandise would hâve been included under paragraph 97, pro- 
vided the protest had been suiHcient. But it does not seem advisable 
to pass on this point, because a part of the invoices consisted of 
German looking-glass plates, and the rest of cast polished plate glass, 
silvered; and, while the détermination of this further question might 
hâve been différent in the two cases, the counsel for the importers has 
in open court abandoned the contention as to the German looking- 
glass plates. The décision of the board of gênerai appraisers is 
aflflrmed. 
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■ . I j ; ; .: i : ! ■ pigtrîy ' (jà^i^ ± p. Mlssoiiri, B/ 'ii. ' M|iy 8,'^ 1899.) ■ 

OwjœNSR^ A6AIN8T ; Postal La ws—Qr'j:^];Ni& ^f Lbttbs— What Constitdtbs 

PéliveÇiY. , ' ' ■ , ■■:■.■ 

' ■ Aïter à letter-tàs beea deliterèd by thè ptiàtal authorltiès to the person 

i fin wUôse eare it'l^ ftddressed, it Is no' longer in the éustody of; the United 

•: 3tat«^, nor sul^ect to Ws Jurlsdlctlon;; and, :the apeining. and destruction of 

.. ^ijch lettér, oi; the a,bstraetIon of Its contents, , after if has been so dellv- 

ered, thoiigh readdréssed to be forwarded, but béf bfé it has been again 

deiiôsîtéd in the mail,' Is not an offense, under ReV. St. § 3892. 



This w^s an indictmeflt under section 3892, È&v. St. U. S. Plea, 
not guilty... |..'. '..',(' . I. ,, ,. ' ,. 

A Jury :liq,vlng been impaneled and sworn, counsel for défendant stated that 
they would agrée with the, Ù^ited âtates, attorney that thefactsin the case 
were as fdilows: A letter dlrected tp Miss H., "caré Superintendent City Hos- 
pitalvSt' Hoùlsj Mo.," wàé'in due course of ùiall reCeived by thésUperintendent, 
at bis oMce In the Git^ ;HoBpital. This superintendent was authorized to 
reeelve. tbftrHiaJli of: patients f(?r ujtlmate dellyery to them. Miss H, had been 
diseh^rgefl, from the hospital when the letter reached there, and had left lier 
new àddress with the superintendent. Theilâtter erased the address from the 
envelbpe, wrote on it the new address of Miss' H., and delivered the letter, so 
reafldressëd, to the defendaint, who was a messenger boy in the hospital service, 
with directions to him to put it in the street letter box. Défendant took the 
letter,^ opened it, took out^gpme money and starnps wbich were in it, and de- 
âtroyed the letter and ènvelppe; of course, not deposîting elther in the letter 
box'.- ' '■ ■ '■'''■■', ■■ , '■'■', 

Gbunsel for défendant, on tbis state of facts, agreed to by the district attor- 
ney, submitted that there was no offense oognizable under United States law 
or under the constitution; cltlng U. S. v. Safford, 66 Fed. 942, and U. S. v. Lee, 
90 Fed. 256, and cases therein referred to. , . 

The tJnlted States attotney read opinion from the assistant attorney gênerai 
for the post-office departmètit, relyltig mainly^on case of U. S. v. Hall, 98 U. 
S. 343j;ini support of the indlctment, and the prosecutlon. 

Ë. A.'fiokier, TJ. S.'i^tty. ■ '' ' y^ / 

Geo. D. Réynoïds and Jbs. P. Vastîne, for défendant. 

ADAMS, District Judge (orally). This is not a new: question with 
me. I had occasion lately, while holding court in the Western dis- 
trict, tb examine the law very tarefully. I then held that section 
3892, Kef. 'St., did not, when properly doûetrued, contemplate such 
a case as this, a:nd, if i*t did, it was doubtful if the power of con- 
gress, undèi* the constitution, wOuld permit such législation. Oon- 
grees has full power, undêr the constitution, to regulate the carrying 
of the naail, and to protëct ail mail ïnatter as long as it is in the cus- 
tody of the postal authorities. When the postal authorities hâve 
fully diseharged their dutiee; by delivery of the- letter to the person 
to whom or in whose care it was addressed, they hâve fully dis- 
eharged their functions, and in my opinion hâve gone as far as con- 
gress has authorized them to go. Whatever offense the défendant 
has committed, if any, in this case, is one which may be cognizable 
under state law, but is not under the United States law. The jury 
will return a verdict of "Not guilty." That being doue, the défend- 
ant will be diseharged. 

Verdict accordiugly. Défendant diseharged. 
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In re ANDEESON et aL 

(Circuit Court, W. D. North Carollna. May 20, 1890.) 

L rBDBKAL Courts— Habeas Cobpus — Pkrsokb vu Cobtodt op Statb Authob- 

ITIES. 

It Is a gênerai rule that a person held In custody by the authorltles of a 
State, charged wlth an offense, wlll not be discharged on a writ of habeas 
corpus by a fédéral court before hls trial, but wiU be left to submit hls dé- 
fense to the State courts, and, If denied any rights under the fédéral con- 
stitution or laws, to pursue bis remedy by direct proceedings in error to 
the suprême court of the United States; and It Is only in exceptional cases 
that a fédéral court will exercise its discretionary power to Interfère in the 
first instance.! 

& Samb. 

Where, however, the act for which a person is held in custody by state 
authorities is one which was donc or omltted in pursuance of a law of the 
United States, or of an order, process, or decree of a court or judgê thereof, 
as where it was done as an offlcer of the United States in the exécution of a 
process of a fédéral court of compétent Jurlsdiction, and the offlcer acted 
within hls jurisdiction and the scope of his process, he is entitled to fédéral 
protection, and will be discharged on a writ of habeas corpus. 

8. United States Mabshals— Executing Prooess Odtsidb of District. 

■Rev. St. § 788, providing that marshals and tbelr deputies shall hâve In 
each State the same powers in executing the laws of the United States as 
sheriffs and their deputies may hâve by law in executing the laws thereof, 
refers only to the district in which the marshal is apppinted, and gives him 
no authorlty to act as an officer outside of such district 

4 Samb. 

A marshal who attempts to exécute a process outside of hls own flls- 
trict and in another state, although it is one relatlng to real estate, and the 
court jn his district bas assumed to exercise jurisdiction to détermine rigbta 
therein, and in going upon the land he foliows the commaad of his writ, 
acts as a trespasser, and the writ afCords him no protection. 

B. FBDBHAi Courts — Habeas Corpus — Arrest of Ukited States Maeshai. 
BT Authorities of Another State. 

Petitianers for a writ of habeas corpus in a fédéral court, a deputy 
United States marshal of the Eastern district of Tennessee and his assist- 
ants, were arrested by the authorities of North Carolina, charged wlth the 
commission of an assault and other trespasses in that state. On the hear- 
Ing It was shown that the acts charged agalnst petitioners were commit- 
ted while executing a writ of possession awarded by the United States cir- 
cuit court in the Northern division of the Eastern district of Tennessee 
npon a decree entered in that court; that petitioners arrested the défendant 
found in possession of the land, and held him in custody for two days, 
while they removed his efCects to a distance from the land, and dlsmantled 
hls house; also, that the land was situated in the state of North Carolina, 
There was also évidence tending to show other acts of petitioners not war- 
ranted by the process under which they assumed to act, Held, that upon 
such showing they would not be discharged. 

This was a hearing on the application of Murphy L. Andereon, 
iWilliam N. Barr, and George W. Metcalf for a writ of habeas corpus. 

Will D. Wright, U. a Atty., A. E. Holton, U. S, Atty., P. E. H, 
McCroskey, and Jones & Jones, for petitioners. 

F. P. Axley, Ben Posey, J. H. Dillard, and Merrimon & Merrimon, 
for reepondent. 

» For Jurisdiction of fédéral courts on habeas corpus, see note to In re Huse, 
25 0. C. A. 4. 
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EWAET, District Judge. The pétition of Murphy L. Anderson 
avers that lie is a citizen and résident of Knox county, Tenn., and 
tliat he is a diily authorizpd and, ejnpowered dçputj: marslial of the 
United States for tlie Eastern district of Tennessee, and tliat he is 
illegally, unjustly, aiid unlawfulïy tield in durées, imprisoned, and 
detained in tiie town of Murphy, in, Clierokee county,,Isr, C, under the 
foUÔFipg circuin6tance!,s. and charges: That under a judgment ren 
dered in the circuit court of the;United States for tlie Northern di- 
vision of the Eastern district of Tennessee, at Knoxville, on the llth 
aà,j"6f ' jîiily, ,1892, in cas^ No. 864 (Stevenson et al. v. Lovingood et 
al.), a writ .Qf possession for certain lands therein speciûcally de- 
scribed was awarded against the défendante in said suit; that in pur- 
.«nance of said judgment a writ of possession was issued by the clerk 
of the Circuit Court on the 21st day of April, 1899, and was regularly 
plàçed, in the hands of the petitioner Anderson, as deputy United 
States marshal, to exécute; that in pursuance of this duty he proceed- 
ed to the lands described, and, anticipating some trouble, he sum- 
moned, as his posse and assistants; hîs co-petitioners, Barr and Met- 
calf, to assist hiin in the performance of his duty undei- the said writ 
of posseesipii ; that while in the discharge of said duty, and while 
peaceably, lawfully, and cautiously executing the said writ, assisted 
by his co-petitioners, Barr and Metcalf, he was, with his co-petition- 
ers, arrested by ône J. N. Elliott, claiming to be a constable in the 
county of Cherokee, N. C, by whom he was removed to the town of 
Mui-phy, where he is now held a prisoner. The, petitioner further 
avers that on the 29th day of April, 1899, while the said Anderson, 
Barr, and Metcalf were held in custody by the said Elliott, one A. J. 
Martin,' claiming to be the sheriff of thé county of Oliei'okee, served 
other papers on the said Anderson, Barr, and Metcalf, as folio ws, viz. : 
A magistrate's warrant charging the said Anderson, Barr, and Met- 
calf with assaulting Jasper Pain with deadly weapons; second, a 
magistrate's warrant charging said Anderson, Barr, and Metcalf with 
making an assault upoh ând imprisoning Fain without warrant or 
authority or reasonable cause; third, by serving a process in a civil 
suit brought by the said Fain against the said Anderson, Barr, and 
Metcalf for damages for false imprisonment in the sum of |10,000, 
which last-nâméd papers were served upon said parties, — and said 
Martin now clâiins to hold said Anderson, Barr, and Metcalf under 
arrest by him. The petitioners further aver that ail thèse charges 
are based solely and entirely on their cautions, careful, and légal 
performance' of their dutîes in exectiting the said writ of possession, 
and that the arrest of petitioners on the part of the said Elliott and 
M-aEtin is' part of a deUbeiate scheme, plan, and conspiracy on the 
part of the; said Fain and his associâtes to prevent the exécution of 
the said judgment agains-t him, and. are mère pretenses to that end. 
Petitioner further avers that when Anderson, Barr, and Metcalf were 
captured and put in duresç, under prêteuse of arrest by the said Elliott, 
fhey wère on the watërs >f Telïieo river, in Monroe county, Tenn., 
upon or near land described in said writ of possession, and in the 
peaceable laflid lawful discharge of their duties. : Petitioners further 
aver that when they were arrested by the said Martin they were then- 
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in duress and custody of men who were county officiais of Cherokee 
county, where they hâve been illegally and forcibly talien, and tliat 
ail of the said arrests were illégal and witliout probable cause, and 
that the said petitioners are wrongfully, illegally, and falsely de- 
prived of their liberty, and are illegally under dnress. The peti- 
tioner Metcalf avers that he is a citizen of the United States, and a 
citizen and résident of Knox county, Tenn., and that he is illegally 
and unjustly and unlawfully held in duress, imprisoned, and detained 
in the town of Murphy under the same circumstances and charges as 
set out by the petitioner Murphy L. Anderson. The petitioner 
William N. Barr avers that he is a citizen of the United States, and 
citizen and résident of Monroe county, Tenn., is the duly-elected and 
acting sheriff of said county, and that he is illegally, unjustly, and 
unlawfully held in duress, imprisoned, and detained in eaid town of 
Murphy under the same circumstances and charges set ont in the péti- 
tion of Murphy L. Anderson. 

If it be true, as stated in the pétition, that thèse petitioners are held 
in the custody of the authorities of Cherokee county "for an act done 
in pursuance of a law of the United States, or of an order, process or 
decree of a court or judge thereof," tliere does not seeni to be any 
doubt but that under the statutes of the United States on that sub- 
ject, they should be discharged by this court. Section 753, Eev. 
St., reads as foUows: 

"A wilt of habeas corpus shall in no case extend to a prisoner in jail, imloss 
where lie is in ciistocly under or by color of the authority of tiie United State?. 
or is eommitted for trial before some court tliereof. or is in custody for an act 
done or omitted in pursuance of a law of the United States, or of an order. 
process or decree of a court or judge thereof. * * »" 

And section 761 déclares that when, by writ of habeas corpus, the 
petitioner is brought up for hearing — 

"ïhe court or justice or judge shall proceed in a summary way to détermine 
the faets of the case by hearing the testimony and arguments and thereupon to 
dispose of the party as law and justice require." 

This, of course, means that if he is held in custody in violation of 
the constitution or law of the United States, or for an act done or 
omitted in pursuance of the laws of the United States, he must be 
discharged. 

The facts in this case, as appear from the évidence heard by the 
court, are as follows: 

A bill in equity was filed in the circuit court of the United States 
for the Northern division of the Eastern district of Tennessee by 
Stevenson et al. and George P. Wetmore, citizens, respeetively, of the 
city and state of New York and of the state of Rhode Island, against 
Lovingood, Woody, Hoss, Fain, and Marr, ail citizens and résidents 
of the county of Monroe, state of Tenneœee, and Nixon, a résident 
and citizen of Hamilton county, Tenn. The plaintiffs sued défend- 
ants for the recovery of certain tracts of land situate in Monroe 
county, in the state of Tennessee; and subpoena was issued, requiring 
the said défendants to appear and answer or demur, returnable Au- 
gust 5, 1889. Process was returned executed as to Lovingood, 
Woody, Hoss, and Marr; Fain not to be found. Nixon and Marr, de- 
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fendantsy âled a disclaimer, disclaiming ail right, title, or interest in 
any part of the said lands; and on the 2&tli of January, 1889, an 
ôrder was made by the circuit court that as to défendants Lovingood, 
Woody, -and Hoss, billshould be tfiken as confessed, and the cause 
set for. hearing ex parte. An alias subpœna was iesued as to the 
défendant Fain. On the 27th of January, 1892, the cause having 
been continued from time to time, the marshal having returned that 
Fain could not be found; in bis district, it was prdered by the court 
that Fain be directed to appear, plead, answer, or demur to the com- 
plainants' bill on or before March 1, 1892, and that a copy of this 
order be served on said Fain, if practicable, wherever found. It was 
further ordered that, iri case Fain, did not appear within the time 
80 limited, the court, upon proof of the service or publication of the 
said order, would entertain jurisdiction, and proceed to the hear- 
ing and adjudication of the above suit as if the said Fain had been 
served with process in said district. On the 26th of May, 1892, serv- 
ice of said process was made on Fain by the United States marshal 
of the Western district of North Carplina, through his deputy, by 
delivering a copy of this order to the said Fain at Murphy, N. G. On 
the llth of August, 1892, a decree wss signed by his honor, D. M. 
Key, of the circuit court for the Northern division of the Eastern 
district ôf Tennessee, rendering judgment by default as to Lovingood, 
Woody, Hoss, and Fain. On the lOth of Febmaryj 1893, a writ of 
possessàpn was iseued and placed in the hands of the United States 
marshftlv On the 24th of May, 1893, this writ was executed by the 
United States marshal by removîng Lovingood, Woody, and Hoss 
from the premises therpin described; the returns 'of the marshal 
showing furthermore that Fain had oeén permitted to remain upon 
the premiseS through thé agent of the lilaintiiîsjundér an agreement 
between them. On the lOth of February, 1894, an i alias writ of pos- 
session was awarded, to be issued on application of complainants. 
On the 21gt day of April, 1899, a writ of possession was issued by the 
circuit court of the United States fôr the Northern division of the 
Eastern •dastrict of Tennessee. ; This : writ, of possession, after recit- 
ing the names of the complainants, and défendants, directed that the 
marshal of the said district should put the complainants into posses- 
sion of a certain tract or parcel of land, described in the writ as fol- 
lows: 

"In (ractlonal township 2, range 7, East Ocoee district, section, 5, section 6, 
section 7, section 8, section 9, section 1(5, section 17, section 18, gectlon 19,, sec- 
tion 20, S3<ftipn 21, section, 28, .section 29, section 30, section 31, section 32." 

This wmt of possession was placed lin the hands of Murphy L. 
And«rsoby a, United States deputy marshal for the Eastern district of 
Tennessee* It appear s, from the i évidence that, in conséquence of in- 
forniation received by the said Anderson from the attorneys repre- 
senting the complainants, the deputy marshal an ticipated that he 
wouia hâve trouble in ejeeting tbe défendant Fain, and that he sum- 
moned Barr, the sheriff of Monroe county, to assist him in ejeeting" 
the said Fain. On arriving at the house of Fain, he informed him 
of his business, and requested him to at once give possession of the 
premiseis which he occlipied. It further appears that Metcalf was 
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the àuthorized agent of the Stevenson lieirs and Wetmore, com- 
plainants in the bill-of equity, and that ahout this timé he came up 
arnied with a Winchester rifle, ahd stated to the said Anderson that 
he was the agent of the owners of the said property, and was ready 
to take possession of the property when Fain was ejected. It further 
appears that Anderson informed him that there wpuld probably be 
some trouble in ejecting Pain, and that he would suramon him to 
assiet him in ejectihg the said défendant Fain. As to whether any 
résistance was made by Fain, there is some conflict in the évidence; 
the dflficere insisting th9,t'Fain made ajQ.^ttempt.to get his giin, which 
had been taken charge of by one of the ofiScers, and the défendant 
Pain denying that he made any résistance, but simply stated to the 
officers thât he was a citizen of the state of North Carolina, and 
ihat they had no right to interfère with his real or personal property. 
in that state. It further appears that the officers placed him under 
arrest, and one of the offlcers, prodneing a pair of handeufïs, ordered 
that they should be placed upon him. On the remonstrance of Pain 
against this course, he was not handcuffed, but, it appears, was held 
as a prisoner by them over his protest for a period of two days or 
more. It further appears that one Mitchell, an employé of Pain, 
was also arrested and held in custody for a period of over two hours. 
The Personal efïects of Pain and Mitdhell were then taken by the 
officers froffl the house, and hauled a distance of nearly four miles to 
a point a cross the state line, or where the state line was alleged to be 
by one of the petitioners, — Metcalf. It further appears that the of- 
ficers proceeded to dismantle the house of Fain to that extent as 
To make it uninhabitable. While petitioners were at a place oecupied 
by a party named Eoberts, alleged by the petitioners to be in the 
county of Monroe and state of Tennessee, and while they still held 
Fain in their custody, one Elliott, a conetable from the county of 
Cherokee, and state of North Carolina, with a posse, arrested the 
petitioners on a warrant issued by a justice of the peace of the county 
of Oherokee, charging petitioners with having committed an assault 
with a deadly weapon upon Pain. The petitioners were taken to the 
town of Murphy, in the county of Cherokee, where other warrants 
charging them with the offenses named in the pétition of petitioners 
were served upon them; also, civil process in arrest bail proceedings. 

The only question arising in this case is whether the petitioners 
are held in the state courts to answer for an act which they were àu- 
thorized to do by the laws of the United States, which it was their 
duty to do as deputy marshals, and whether in the discharge of their 
duties they did more than was necessary and proper for them to do. 

The gênerai rule, as laid down by leading décisions of our courts, 
is that parties being prosecuted in state courts will not be released 
on writs of habeas corpus, but will be left to reach the suprême court 
of the United States by writ of error. This rule is abundantly sus- 
tained by numerous décisions, but it is equally as well estabîished 
that the fédéral courts hâve power to grant writs of habeas corpus 
if spécial circumstances require, and that such courts possess a 
discrétion in the matter which must be governed by the facts in each 
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P9,rtjcul£w case. Let us briefly exapiine a few of the leading cases 
establisiiing this principle. 

'In Ëx parte Eoyall, 117 U. S. 247, Q Sap. Ct. 740, Mr. Justice Har- 
lan,,says: ,,' ' ' , ' ,,^ "' 

' "Doeg tl^e statute imperatively reqijire the circuit court by writ of habeas 
corpus tb -virest the petitiôher from the Custody' of the state oflicers in advance 
of hls' triàlin the state coiirt? We are bf the opinion that whlle the circuit 
court bas power to do so, and may dlsebarge the accused in advance of his 
trial If hé is restrained of his liberty tn violation of the national constitution, it 
is not bouijd in every -casé to. exercise such a power Imme(^a|:èly upon applica- 
tion beîng made for the writ tVe caa'nbt suppose that coiigress Intended to 
cbrflpel thèse courts by such means to dralv tb themseltes in the flrst instance 
The trial of ail criinînal prosecutions oommenced in state courts exercising au- 
tliotity wjthin the same teiTitorial limits, where the accused claims that he is 
held in. custody in violation of the constitution of the United States. The in- 
junction to hear tiie case summarily, and theréfore to dispose of the case as law 
and Justice reqtiire, does not deprlvé the court of discrétion. That discrétion 
éhould' be eXercised in the light of the relations existing under our System of 
government between the judicial tribunals oi; the Union and of the states, In 
récognition, of the fact that the public gobd requires that those relations be 
not disturbed by unnecessary conflict between courts equally bound to guard 
àhd pfotéét rights secured by the constitution." 

, In Ee.WoQd, 140 U. S. 278, 11 Sup. Ct. 738, the same doctrine is 
laid down and reaflfirmed. , , 

,.,In Oook V. Hart, 146 U. S. 183, 13 Sup. Ot. 40, tlie court says: 

: ;"Whilst :power to issue wrifs of habeas ; corpus to state courts wliich are 
proceedlng in disregard of the right secured by the constitution and laws of 
the United States may exist, the practlce of exercising such a power before 
thé questibii has been raised or determlnéd in the state courts is eue whieh 
ought not to be encouragéd. ghould suCh rights be denled, his remedy in the 
fédéral court» wlll be unlmpaired." 

In Ee Prederich, 149 U. S. 73, 13 Sup. Ct; 795, ttie court says: 

"While a writ of habeas corpus is one of the remédies for the enforcement of 
the right of Personal freedom, it will not issue as a matter of course, and it 
should be cautiously used by fédéral courts In référence tb state prosecutions." 

:^In New York V. Eno, 155 U. S. 90, 15 Sup. Ct. 30, it is decided that 
the United States court should refuse to issue writs of habeas corpus 
unless it also appears that the case is one of urgencv. In Be Belt, 
159 U. S. 100, 15 Sup. et. 987, Chief Justice Puller says that it is 
only in rare and exceptional cases that such writs should be issued. 
In Ee Swan, 150 U. S. 648, 14 Sup. Ct. 228, Mr. Chief Justice Fuller 
says: 

•'We réitérante what has been so often said before,— that a writ of habeas 
corpus cannot be used to perform the office of a writ of error or appeal, but 
when no writ of error or appeal will lie, or if a petitioner is imprisoned under 
a judgment of thé circuit court which has no Jurlsdiction of the prisoner or of 
the subject-matter, or authority to render the judgment complained of, this 
relief may be accorded him." 

■ In Ee Tyler, 149 U. S. 164, 13 Sup. Ct. 785, the same doctrine is 
afflrmed. < 

■ In Ex patte Eoyall, and other cases cited, is illustrated how care- 
ful fédéral courts are in exercising a discretionary power to inter- 
fère with processés issued under state courts; that it is not only a 
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matter of comity, but is a principle of right and law, and therefore of 
necessity, and it is the duty of thèse courts to conciliate, rather than 
alienate and dissever, the fédéral and state tribunals, so that they 
may co-operate as harmonious members of one judicial System. As 
bas been said by a distinguished writer, this machinery of a fédéral 
govemment is at once délicate and complex, and consists of plans and 
adjustments for ail time to corne, so that there may be no friction ; 
like the harmony of our solar system, where each planet moves in its 
own orbit, without any impingement by the greater orb which lights 
ail. In the décisions of the fédéral courts — ^both circuit and district 
courts and the circuit court of appeals — we flnd many important 
casée reported relating to proceedings in habeas corpus instituted 
under the provisions of section 753, Rev. St. U. S. In every instance 
where efforts hâve been made by the state courts to obstruct the 
exécution of fédéral processes placed in the hands of fédéral offlcers, 
emanating from courts of compétent jurisdiction, and where the oi- 
ticers acted within their jurisdiction and within the scope of their 
process, the courts hâve never hesitated to throw around them every 
measure of protection, and to promptly accord to them the privilèges 
of the writ of habeas corpus. Perhaps the most important cases 
cited are: 

First, Ex parte Siebold, 100 U. S. 371. This case involved the con- 
stitutionality of certain sections of title 26, Rev. St., entitled "Elec- 
tive Franchises." A marshal of the United States was arrested by 
state oflicers while attempting to enforce process under this law. In 
proceedings in habeas corpus he was promptly discharged by the 
fédéral courts. 

U. S. V. Jailer, 2 Abb. (U. S.) 265, Fed. Cas. No. 15,463, is another 
important case. This was a case where a deputy marshal was ar- 
rested by Roberts in endeavoring to serve process upon Oall, charged 
with crime under the internai revenue laws, and who was Idlled by 
Roberts. He was arrested by state authorities, and on proceedings 
in habeas corpus was promptly discharged by the United States judge, 
the proof being conclusive that he was in the actual discharge of his 
duties when he was assaulted by Call. In this case the judge deliv- 
ering the opinion says: 

"I disclaim ail right and power to discliarge the relator on any sucli «round 
as that the proof shows that he acted in self-defense. A jury would probably 
acquit him on such ground, independent of the process under which he acted, 
but I hâve nothing to do with sueh an inquiry. It belongs only to the state 
court. I hâve only to inquire whether what he did was in pursuance of a law 
and process of the United States, and so Justified, not excused, by that law and 
process." 

In Re Neagle, 135 U. S. 3, 10 Sup. Ct. 558, it was held that it was 
the duty of the United States marshal to protect the person of a 
United States judge; and in an assault made uoon sueh judge, where 
the deputy marshal took the life of the assailant, it was held by the 
court that he was acting within the scope of his duties, and that he 
could not be committed to the custody of the state courts and tried 
for the offense. 

In Re I<oney, 134 U. S. 372, 10 Sup. Ct. 584, it was held that a de- 
fendant arrested for perjury committed in the case of a contested 
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congressional élection shouldtbç discharged on a writ of.habeas 
corpus, because a charge of «luch perjury w^as witlijntlie exçlusiYe 
cognizance of the courts of the United States, and ^o pepmit it to be 
proeecuted would greatly impede and embarrass tjie adniinistration 
of justice in the national tribunal». See, alao, In ce Krug, 79 Fed. 
309. 

In Be Lewis, 83 Fed. 161, the petitioners in proceedings in habeas 
corpus were spécial employés of the treasury department. In mak- 
ing a seareh of the premisea of Yeegee, certain papers supposed to 
contain iùcriminating évidence against Yeegee were seized. The 
petitioners were indicted in the state courts for robbery. The judge 
presidàingrin the United States circuit court held that they were in 
dlseharge of their ofiQcial dutieg, and that, while their conduct was not 
perhaps entirely what it should hâve been, 4n searching the premises 
and seizing thèse papers they jacted in good faith and with no f elonious 
purpœe or intention, and that, as they were in the actual discharge of 
their duties, they should be disicharged. . 

In ail thèse cases it witl be pbserved that, jn every instance where 
petitioners in proceedings in ihabeas corpus were discharged, it was 
upon proof that they were at the time actually engaged in carrying 
ont or enforcing a decree, process, or mandate of the United States 
courtSj or Ithat thé right ofra citizen, secured and guarantied by the 
constitution of the United States, had been infringed upon. But it 
will also be observed that the vital principle running through our 
laws is that, subject to well-deflned exceptions, not material to be 
stated àere, the authority of the United States marshals and their 
deputies to act in an officiai capacity is conflned entirely to the respec- 
tive districts for. which they bave been appointed. The officiai char- 
acter of such officers eau only be recognized in their own districts. 
Qutside of such district, except in certain spécial cases, not ma- 
terial in this considération, they are simply private citizens, and 
as such amenable to the laws of the place where they chance to be. 
No warrants Can be served by such offlcers outside of their dis- 
tricts, no process of any character or description can be executed, 
and their officiai authority can only be recognized in the districts 
of which they are offlcers. 

In Walker v. Lea, 47 Fed. 645, Justice Lamar, of the suprême 
court, reversing the judgment of the district court, decided that a 
deputy marshal of the state of Tennessee, while temporarily in 
Mississippi, having heard of the whereabouts of a party for whom 
he had a process, and who, arming himself, went in seareh of such 
party, and while actually engaged in effecting the arrest of such 
party was arrested by stafe offlcers, charged with the offense of 
carrying concealed weapons, was not entitled to be discharged on 
a writ of habeas corpus instituted in the fédéral courts. The 
eflect of this décision was to déclare that section 788, Rev. St., 
cited by çounsel for petitioners, providing that marshals and their 
deputies shall hâve in each state the same powers in executing 
the laws of the United States as sheriffs and their deputies may 
hâve by, law in executing the laws thpreof, refers only to the 
district to which the marshals are appointed. See, also, the case 
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of Toland v. Sprague, 12 Pet. 300; Ex parte Graham, 3 Wash. G. 
G. 456, Fed. Cas. No. 5,657; Day v. Manufacturing Go., 1 Blatchf. 
628, Fed. Cas. No. 3,685. 
In Ee Huse, 25 0. G. A. 2, 79 Fed. 306, Judge Hawley says: 

"It was never intended by congress that the courts of the United States 
should, by writs of habeas corpus, obstruct the ordinary administration of tbe 
crlminal laws o( a state." 

In Ableman v. Booth, 21 How. 524, and U. S. v. Booth, Id., Mr. 
Ghief Justice Taney, delivering the opinion of the court, says : 

"No judicial process, whatever form it may assume, can bave any lawful 
autbority outside of the limits of the jurisdiction of the court or judge by whom 
it is issued, and any attempt to enforce it beyond thèse boundaries is nothing 
less than lawless violence." 

In the case of Whitten t. Tomlinson, 160 U. S. 247, 16 Sup. Gt. 
302, Mr. Justice Gray says : 

"A prisoner in custody under the authority of a state should not, except in 
a case of peculiar urgency, be discharged by a court or a judge of the United 
States upon a writ of habeas corpus in advance of any proceedings in the courts 
of the state to test the validity of his arrest and détention. To adopt a différent 
rule would unduly interfère with the exercise of the criminal jurisdiction of 
the several states, and with the performance by this court of its appropriate 
duties." 

How far courts are bound to interfère for the protection of their 
own ofiicers is a question upon which there are many perplexing 
and conflicting décisions. In Pecli y. Jenness, 7 How. 624, the 
court say: 

"It is a doctrine of law too long establîshed to require citation of authorities 
that where a court bas jurisdiction it bas a right to settle every question which 
occurs in a cause, and, whether its décision be correct or not, its judgment, till 
reversed, is regarded as binding in every aet, and that where the jurisdiction of 
a court, and the right of a plaintiff to prosecute his suit in it, bave once at- 
tached, the right cannot be wrested or talsen away by any proceedings in an- 
other court." 

In Erskine v. Hohnbach, 14 Wall. 613; the court says: , . . 

"It is easy to see what widespread mischief mlght resuit from permitttng 
an executive officer to décide on his own linowledge that he ought not to serve 
a process or warrant put Into his hands for service, and to conaider what justly 
must foUow from such doctrine. In short, the executive ofHcer must do his 
duty, which is to obey ail légal writs, and must not abrogate to himself the right 
of disobeying the paramount commands of those to whose mandates by law he 
is subjected. It seems that the weight of authority and of reason is clearly in 
favor of the proposition that the officer may safely obey ail process fair ou its 
face, and is not bound to judge of it by facts within his Icnowledge which may 
be supposed to invalidate it, aod which the party aggrieved thereby may instl- 
tute agalnst him, although serious errors may hâve been committed by the 
officer or tribunal in reaching the conclusion in which the order of process 
was issued." 

See Savacool v, Boughton, 5 Wend. 171 ; Earl v. Camp, 16 Wend. 
563; Chegaray v. Jenkins, 5 N. Y. 376; Sprague v. Birchard, 1 Wis. 
457; Dynes t. Hoover, 20 How. 65. 

As stated by an eminent text writer, it seems to be that the only 
question for a ministerial ofBcer is, in the exécution of a process 
coming into his hands, whether such process is issued from a court 
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of cpmpetent jurisdictioH, and is regular on its face. If sucli process 
is; issued by a court of compétent jurisdiction, anâ is regular ou 
ite face, he is bj law required to act. The manner, time, and circum- 
stances of his action are prescribed. He has no discrétion, His ac- 
tion naay be compelled by légal process. His duty is to do, not 
reason why. 

In Illinois there are dicta in a number of cases (Barnes t. Barber, 
6 111.401; McDonald v. Wilkie, 13 Hl. 22), followed by an authori- 
tative clecision (Leachman v. Dougherty, 81 111. 324), that wlieie an offl- 
cer has notice of an excess or want of jurisdiction in the magistrate 
from which his process émanâtes, he -yvould render hiruself liable for 
acting under it. This doctrine lias been approted by the courts of 
Wisconsin. Sprague v. Birchard, 1 Wis. 457. But thèse décisions 
hâve not met with gênerai acceptance. It is expressly denied in 
the state of New York, where the courts decided, in Webber v. Gay, 
24 Wend. 485, and People v. Warren, 5 Hill, 440, that in a case in 
which jurisdiction to issue the parti cular process depended on the 
défendant'» résidence within the jurisdiction of the county, and the 
offlcer knew him to be a nonresident, such oflficer was not liable 
for acting under such process. Similar décisions hâve been rendered 
in the courts of Connecticut. In Buck v. Colbath, 3 Wall. 345, the 
court held that it was the duty of a court of compétent jurisdiction, 
îssuing its process, to protect its offlcers from being harassed or in- 
terfered with by any person, whether a party to the litigation or not. 

It has been contended by the able counsel for the respondents iji 
this case that the circuit court for the Northern division of the 
Eastern district of Tennessee had no jurisdiction of a proceeding in 
ejectment, and that its proceedings were coram non judice. In sup- 
port of this contention, Whitehead v. Shattuck, 138 U. S. 151, 11 
Sup. et. 277, is relied upon. Mr. Justice Field, delivering the opin- 
ion of the court, says: i 

"It will be difflcult, and perhaps Impossible, to state any gênerai rule which 
would détermine In ail cases what should be deemed a suit in equity, as distin- 
guished from an action at law, but this may be sald: that, where an action is 
slmply for recovery and possession of spécifie real or personal property, the ac- 
tion l8 one at law. An action for recovery of real property, including damages 
for withholding it, has always been of that class. The right which in this case 
the plaintlff wishes to assert is his tltle to certain real property, and the remedy 
which he wishes to obtain isJts possession and enjoyment; and. in a contest 
over a tltle, both parties hâve a constitutlonal right to call far a jury." 

Referring to.the act of the législature of lowa, conferring jurisdic- 
tion upon courts of equity to hear and adjudge causes instituted in 
such courts for the possession of real property (138 U. S. 152, 11 
Sup. et. 277), Mr. Justice Field says: 

"If that be its meaning, an action like the présent can be maintaiued in the 
courts of that state, where équitable and légal remédies are enforced by the 
saine System of procédure and by the same tribunals. It thus enlarges the 
powers of a court of equity as exereised in the state courts, but the law of that 
state eannot control the proceedings in the fédéral courts, so as to do away 
with the force of the law of congress declaring that 'suits in equity shall not 
be sustained in either Of the courts of the United States in any case where a 
plain, adéquate, and comple+e remedy may be had at law,* ôr the coustltutional 
right of the parties in action at law to a trial by jury." 
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It Is trae tliat in every proceeding of a judicial nature there are 
one or more facts which are strictly jurisdictional, the existence of 
which is neceseary to the validity of the proceedings, without which 
the action of the court is a mère nullity; such, for example, as the 
service of process in the state of the défendant in a common-law ac- 
tion. D'Arcv V. Ketchum, 11 How. 165; Webster v. Eeid, Id. 436; 
Pennoyer v. xN'eff, 95 U. S. 714; Noble v. Eailroad Co., 147 U. S. 
173, 13 Sup. et. 271. 

If this position be correct, as urged by counsel for respondents, the 
proceedings in the circuit court in Tennessee in this case were coram 
non judice, and the writ of possession issued by such court, and 
placed in the hands of the marshal for enforcement, was a nullity; 
but this court is not an appellate court, nor has it any power to 
modify or annul the judgment of a fédéral court in another state. 
But, while it is vested with no such powers, it certainly can inquire, 
in a proceeding such as is now pending before this court, whether 
the petitioners attempted to exécute a process emanating froni a 
fédéral court in the state of Tennessee in the state of North Carolina, 
or whether such oiBcers, in attempting to enforce such a process out- 
side of the limits of their state, and in the confines of another state, 
(tommitted an assault with deadly weapons upon a citizen of this 
state, or arrested him without process or without reasonable cause 
or justification, or destroyed his property, such property being within 
the limits of this state. Certainly, if such oiHcers crossed the bound- 
ary lines between the states of Tennessee and North Carolina, and, 
entering upon North Carolina territory, proceeded to violate the laws 
of this state, such ofûcers were not in the discharge of any duty en- 
joined upon them by the laws of the TJnited States, nor were they 
executing any process or mandate issued by the courts of the district 
of Western North Carolina. 

It is insisted by the petitioners that they were acting within the 
limits of the Northern division of the Eastern district of Tennessee 
in executing this process, issued, as they insist, by the circuit court 
of the said district, — a court of compétent jurisdiction. In attempt- 
ing to ascertain whether such offlcers croseed the state line and 
executed such process in the state of North Carolina, much évidence 
was introduced by both the petitioners and respondents, and heard 
by this court. It appears from such évidence that in the year 1789 
an act was paseed by the gênerai assembly of the state of North 
Carolina, known as the "Cession Act," empowering one of the sen- 
ators of the state of North Carolina, and two of the représentatives, 
to exécute a deed or deeds on the part and in behalf of the state con- 
veying to the United States of America "ail right, title and claim 
which the state has to the sovereignty and territory of the land eitu- 
ate within the chartered limite of the state west of the line beginning 
on the extrême height of the Stone Mountain at a place where the 
Virginia line intersects it; * * * thence to a place where it is 
called the Great Iron or Smoky Mountains; thence along the extrême 
height of the said mountain to a place where it is called to Unacoy 
or ITnaka Mountain, between the Indian towns of Cowee and Old 
Chota; thence along the main ridge of the said mountains to the 
94 F.— 32 
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southëm bbundary of this state." See Rev. St. N. C. p. 172. À con- 
troversy arose concerning the Unaka Mountain, and commissioners 
were appointed bj an act paesed iû 1796 by the législature of Ten- 
nessee aind ïhe législature of North Catolîna to ascertain which was 
the mouûtain so called in the âct of cession. In 1819 an act was 
passed by the North Carolina législature declaring that it was essen- 
tial to the interests of thie state in the disposai of the lands lately 
acquired by treaty from the Indians, and to the continuance of the 
good undéràtanding and happîness subsisting between this state and 
the staté of Tennessee, that the boundary lines between the two 
States Should be accurately run, distinctly marked, and permanently 
establishéd. The commissioners met at Newport, Tenn., on the 14th 
of July, 1821, to make the nécessary arrangements for running and 
completing the Une between the two statés. See Rev. St. N. C. p. 
93. In thé year 1821 an act Vr&s passed by the législatures of both 
the etatfes of Tennessee and North Carolina conflrming the boundary 
Une establishéd by thèse coinmissioners, and located and marked 
by the conunissioners appointed by the two states. The act of the 
North Garolina législature éonfirming sald boundary line spécifies 
that the whole line was distinctly marked as follows: "Two choDS 
and a blazé on each fore and aft treé; three chops on each side line 
tree; a mile niark at the end of each mile." The évidence as to the 
location ànd marking of this line with the marks described in the 
act of 1821 by the commissioners appointed by the states of Ten- 
nessee and North Garolina îs, to my niind, conclusive. There can be 
no sort of 'Question but that the line was establishéd, located, and 
marked oh what is known as the "staté ridge Une,'' and which has 
been generally recognized fïotn that daté to this as the true boundary 
liné between the states ' of Tennessee and North Carolina. The peti- 
tioners insist that this was not the true line between the two states, 
and 'wàs not the line located and marked by the commissioners un- 
der the act of '1819. They insist that thé line marked on the maps 
in évidence, referted to as the "ralnbotv Une," is the true boundary 
Une between the tWo stateis,' but therè seems to be vèry little proof 
to sustaîn that contentionJ ' The weight of the tëstimony is that the 
line known a,B the 'isi^àlè ridgé Une" was the Une located and marked 
bythecommiseioilersy that thft act of the commissioners in so locat- 
ihg and inarking this Une was fuUy rafifléd ànd àpproved by the 
péôple bf the statés of Tennessee and ;North Carolina, through their 
respective gênerai assenablles, by Act 18|21. It is true that the state 
of Tennessee ihas issued ^ants for the land within what are known 
as the State Hdge and ralnfeow Unes, and it is probable that the lands 
Claimed by Stetenson ahd Wetinore are within thîs boundary, though 
it appeai*e ûo actual survey has been made of the alleged rainbow 
Une. But it is also true that the etarte of North Carolina has for 
many years exétcîsed sovéreighty oveP thé same territory, by issuing 
grants to its citiZens, coUecting taxes from them, rèquiring them to 
work its public Toads, and recognizing résidente within that terri- 
tory as citizens of North Garolina. lî the state ridge Une be the 
correct and true dividing Une between thé states, — a fact of which, 
from the évidence submitted to this court, there can be no doubt, — 
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Jie act of Auderson, Barr, and Metcalf in crossing the. state line and 
forcibly ejecting from bis possessions a citizen of North Carolina, 
who held Lis title undec and by virtue of a grant from the state of 
JSTorth Carolina, in violently dispossessing the said Fain, a citizen 
of North Carolina, and in removing his personal effects a distance of 
four miles, against and over his protest, in committing an assault 
upon him with deadly weapons, in threatening to place handcuffs 
upon him, and in arresting him and holding him in custody for a 
period of over 48 hours, without any warrant and without any rea- 
sonable excuse or justiflcation, was an act nothing short of lawless 
violence on the part of such officiais. Under the process issued by 
the circuit court of Tennessee, a court of compétent jurisdiction, 
thèse offlcers had the undoubted right to enforce snch process to its 
fullest extent within the jurisdiction of the United States circuit 
(•ourt for the Northern division of the Eastern district of Tennessee, 
but not one inch beyond such district. Whenever they crossed the 
boundary lines of a sovereign state, they ceased to be officers. They 
were private citizens only, and had no right to arrest a citizen of 
Xorth Carolina and subject him to imprisonment or indignities. No 
(•ourt will go further than this court in protecting the offlcers of 
the fédéral government in the discharge of their duties; and if at 
any time such offlcers, in the peaceable and lawful discharge of their 
duties within the jurisdiction of this court, are interfered with or 
obstructed in any way, directly or indirectly, by the officers of the 
state, or offlcers acting under the instruction of state courts or 
tribunals, immédiate relief will be granted them by this court, iipon 
the proper application for the same. But officers of the fédéral gov- 
ernment must act within their own jurisdiction, and always within 
the scope of their warrant or process. Fédéral courts were not es- 
tablished for the purpose of discharging fédéral officiais when charged 
with violation of state laws, simply because they hold commissions 
from the fédéral government; nor was this statute granting relief 
to fédéral offlcers when charged with violation of state laws passed 
for the purpose of relieving such offlcials from deserved prosecution 
and conviction in the state courts, but the statute was passed to 
prevent needless, unnecessary, or unlawful obstruction and hindrance 
of fédéral offlcials when actually carrying out or enforcing the laws, 
decrees, or mandates of the United States courts, and while acting 
within their jurisdiction, and within the limits of the warrants or 
process in their hands. 

In this case there can be no reason why the petitioners cannot hâve 
a fair and impartial trial in the courts of the state of North Carolina. 
If their contention be true, that they were engaged in executing a 
process issued by the circuit court of Tennessee in the county of 
Monroe, in the state of Tennessee, and acting strictly within the 
limits of such process, certainly they are not guilty of any violation 
of the laws of North Carolina. If manifest wrong or injustice is 
done them in such courts, they hâve the right to invoke the aid of 
the fédéral courts, even after judgment rendered by the state courts. 
The writ of habeas corpus in this case is denied, and the prisoners 
remanded to the custody of the state court. 
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LA REPUBLIQUE FRANÇAISE et al. v. SCHULTZ. 
(Circuit; Court, S. D. New York. May 23, 1899.) 

1. Tràdb-Names— Infringement— "Vrclnf" Minéral Watkh. 

The Eame "Vichy," as applled to minerai waters, is a geôgraphlcal name, 
used generally by the owp.ers,of springs near Vichy, in France, to designate 
the locjaljty of origin,, and Indicate the gênerai characteristics of their 
watérà. It Is not a tràde-màrls or trade-ijame in a légal sensé, and a suit 
by such owners against a défendant for applying the name to artificial 
waters oaa only be maîntained on the theory of unfair compétition.! 

2. Same—Dnïair COMPETITION— Lâches. 

Defendant's testator began the manufacture of artificial "Vichy" water 
in New York in 1862, advertising and selling the same under the name of 
"SchUltz's Vichy Water," as his own product, and as made from analyses of 
the natural spring water. His waters attained a high réputation and a 
large sale, being consldered by many superior to the natural water. There 
was no attempt at déception, and his labels were entlrely dissimilar from 
those under whlch the natural spring water was sold. Eeld, that the use 
of the name "Vichy" in connection wlth this product did not tend appre- 
ciably to confuse the identity of the natural and artificial products, but, 
even if it dld so, it hàving been bégun in gôod faith, and continued for 30 
years without objection on the part of Çdmplainants, they could not be 
heard to assert the right to an injunction.2 

This was a suit by la. République Française and others against 
Louise Schiiltz, executrix, foi? àlleged infringement of rights in a 
trade-name. 

Kowland Cox, for complainants. 

Antonio Knawth, for défendant. \ • 

WALLAOE, Circuit Judge. Upon the proofs in this case it is 
clear that the name "Vichy" is not a trade-inark or trade-name of 
the complainants in tlie strict légal sensé of the term, but is a geo- 
graphical name, applied by them as well as varions other owners of 
minerai springs at or near Vichy, in the department of Allier, 
France, to designate the locality of origin, and indicate the gênerai 
characteristics of the waters. The bill can only be maintained upon 
the theory of unfair compétition by the défendants and their testator 
in applying that name to the artificial minerai water manuf actured 
and sold by them in this country. Canal Co. v. Clark, 13 Wall. 311 
Alill Co. V. Alcorn, 150 U. S. 460, 14 Sup. Ct. 151; Association v, 
Piza, 23 Blatchf. 245, 24 Fed. 149; Newman v. Alvord, 51 N. Y. 189 
Wotherspoon v. Currie, L. E. 5 H. L. 508-513. 

For 50 years or more artificial minerai waters approximating more 
or less closely in their ingrédients and properties to the natural 
Vichy water hâve been prepared and sold by the name of "Vichy" by 
manuf acturers in Europe and in this country. Natural waters lose 
their original yirtues, more, or less, when removed from their sources, 
while artificial waters maniif&ctured under pressure of carbonic acid 
gas remain intact in ail their ingrédients. Mr. Schultz, the testator 

1 As to unfair compétition in trade, see note to Scheuer v. MuUer, 20 C. C. A. 
165, and, supplementary thereto, note to Lare y. Harper, 30 C. C. A, 376. 

- For lâches as a défense in suits for infringement of patents, copyrights, and 
trade-marks. see note to Taylor y. Spiudle Cp., 22 C. C. A. 211. 
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of the défendants, began the manufacture of artiflcial water in New 
York City in 1862, and from that time until the présent bill was flled 
— a period of 30 years — continued to make and sell it in large quan- 
tifies hère, advertising it as "Schultz's Vichy Water." His earliest 
circular to the trade in the record contains this statement: "The 
minerai water s will be made with the greatest care, and according 
to the best analyses known, so that they will not difîer from the 
natural springs." As was said of him in a quite similar case by 
Judge Coxe (City of Carlsbad v. Schultz, 78 Fed. 471): "The case 
is devoid of any élément of actual fraud, and the défendant has 
acted in good faith throughout." His product acquired a high répu- 
tation for its purity, was prescribed extensively by physicians, and 
was considered by many to be préférable for therapeutical purposes 
to the natural waters. It became popular as a beverage, being kept 
by druggiets generally to be drawn from fountains or syphon bottles, 
and sold by the glass. The labels used by Schultz were widely dis- 
similar from those used with the natural water. It is apparent that 
he was solicitons to hâve the water identifled with his name as its 
manufacturer, and that, so far from attempting to palm it off upon 
the public as the natural Vichy water, he sought to commend it as 
an artiflcial water having substantially the ingrédients and properties 
of the natural water, but of greater excellence and purity than the 
water made by his competitors. If any part of the public bought or 
used his product supposing it to be the natural Vichy water, they 
must hâve been very ignorant or very careless persons. 

Assuming that the use of the name "Vichy" in connection with the 
artiflcial water made by Schultz may hâve tended to divert to some 
extent sales of the water of the complainants, I do not think it 
tended appreciably to confuse the identity of the two articles. 

If it should be assumed, however, that Schultz's use of the name 
did tend to some extent to confuse the identity of the two articles, 
the case présents the question whether, after he had used it for nearly 
:'0 years, publicly and notoriously, without any interposition on the 
part of the complainants, the latter can be heard to assert the right 
to an injunction. It is impossible that the owners of the natural 
waters should not hâve known that wherever they were extensively 
sold artiflcial waters were being made and sold extensively by the 
same name. If the artiflcial waters had been made and sold as pur- 
porting to be the natural waters, there would be less equity in the 
défense of lâches and acquiescence ; but they were not. They were 
made and sold tb supply a demand for artiflcial waters having prop- 
erties similar to those of the natural water. It is very late to ask 
the intervention of equity to suppress a course of business which 
originated innocently, and has b«»n so generally adopted. Equity 
is indisposed to assist parties who liave slept upon their rights, and 
acquieseed in their appropriation by others for a great lengtli of time. 
The unexampled delay and acquiescence in the présent case, I think, 
should defeat the action. Manufacturing Co. v. Williams, 37 U. S. 
App. 109, 15 G C. A. 520, and 68 Fed. 489; Lane & Bodlev Co. v. 
Locke, 150 U. S. 193, 14 Sup. Ct. 78; McLaughlin v. Eailway Co., 21 
Fed. 574. 

The bill is dismissed, with costs. 
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. NATIONAL CASHrRBGISTER COi Vw TjEIiANB et al. (ttree C{sseâ)/n 

■;, , , ■ '", .SÀMUT/WkiGHT et'al.' ' '^^ '■'''.'^'l"- 

I . (Circuit Court of Appeals, First Oirci^it, April 12, 1899.) r 

■- ■' Nos.' 224^27. ' '"' ' '■'■'^' 

1. FÈDBftAii PpACTiCE — Actions a* Law — li^t'BRBOGATORiES undbr State 

SfATUTas, ■ ' ■' ■ ■■ 

Interroga tories âddfessed to the opposite patty in tlie riiaaner and form 
prescrlbed; by tlie ai^ssacliusetts statijte (Pub. St. ,c. 167), are not , admissi- 
ble in actions at law'in the fédéral courts, slnce\Rey. St. § 861, déclares 
that tàe mode of pi-boi in actions at law "shall bé by Wâl tefetimony and 
the examination of , wllinesses in open court, except as hereinafter pro- 
vidp<i," and the provisions subsequently made (Rev.St. §§863-870) relate 
exclusîvely tp dépositions de bene essp, in perpetuam rpemoriam, or under 
a dedimiis potestatem. Rev. St. § 9l4i adopting state practice, procédure, 
etc., in actions at law In the fédéral èôùtts, does not apply, as congress 
Itself has regulatéd thë particular niatteriby express législation. 

2. Samé.. ;.i •::/ 

,,Th^;a?ç(: of 1892 (27 Stat. 7) permitting the talîing of dépositions in the 
mode prescribeçi by the;laws of tbe state, in \yhi(;h the fédéral courts are 
held was inerely intendéd to simplify thé practice oif tàking dépositions, 
àhd dld' tiot authorize the taiîing ' of ariy depositidtis in ihstances not 
previonsl^authorized by fédéral sï&ttites. It did not confer any addltional 
right to obtain proofs by Interrogattjries addressed to the adverse party 
in actions at law. ; , 

3. Patents— ExpERt Evidence. , /, 

In an action at law an expert in a patent case inay not be permitted 
to state that the omissWn of a Connecting' mechanisni would be a "fatal 
fault" in ai cash registei". It is properfor the witness to deseribe the re- 
sults of lUie omission of the eonneçtingi ij^ejchanism, but his; opinion that 
It is a "fatal fault" goes beyond thé province, of an expert. 
4 Same. , 

It Is ptoper for an expert, after describiiig to the jury tbe détails of the 
two machines in question, to state that a certain paTt of dèfendant's ma- 
chine was the équivalent of, or "exactly the nature of," a certain part of 
plaintifE's jnachine. 

5. Same^ — Admissibility of Evidence. i 

Whére a corporation and its offlcers or directors are sued for infringe- 
ment, and it is claimed by plaintifC that thé corporations are mère devices 
to protect £he indlvidual défendants àgainst the conséquences of thelr in- 
fringement, it is proper to admit the testimony of one of the défendants 
as to his belief in the validity of a patent under which the défendants 
claim to make their machines. Thls évidence is admissible as tending to 
show that défendants are acting in good faith. 

6. Appeal— FoHM OF Exceptions. 

Undër rule 24, par. 3 (31 C. C. A. clxv., 90 Fed. clxr.), of the circuit court 
of appeals for the First circuit, an exceptlng party mus*'' not only set out 
or indlcate the spécifie ruling for wtdçh he contends, and the spécifie por- 
tion of the charge to whlch he excepts, but must also make proper référ- 
ences- to the pages of the record contaiWng the évidence on which the 
requests were based, or the évidence éstablishing that the charge objected 
to was erroneous. The court may, however, notice plain errors, though the 
exceptions f ail to comply wlth the above requlrement. 

7. Patents— Inpbingembnt by Corporations— Liability op Directqhs. 

A director of a corporation, who, by his vote or otherwise, has spe- 
elfleally commanded the teubordinate agents of the corporation to engage 
in the manufacture and sale of an Infrlnging article, is liable individually 
in an action at law for damages; and it is Immaterial whether or not he 
knew that the article manufactured and sold did infrlnge a patent. 

Brown, District Judge, dissenting. , , 
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In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Lysander Hill (Thomas H. Eussell and Arthur H. Russell, on the 
brief), for plaintiff in error, National Cash-Register Co. 

Robert F. Herrick and Samuel J. Elder (Frederick P. Fish, on the 
brief), for défendants in error. 

Before PUTNAM, Circuit Judge, and BROWN and LOWELL, Dis- 
trict Judges. 

LOWELL, District Judge. Thèse are four suits at law, brought 
by the National Gash-Register Company to recover damages for the 
tuf ringement of a patent. The cases were tried together, and the 
jury found verdicts for the défendants. The plaintiff has excepted 
to some of the rulings made in the course of the trial and prelimi- 
nary thereto. The plaintiff in error will hereafter be called the 
"plaintiff," and the défendants in error the "défendants." The plain- 
tiff âled interrogatories to the défendants in the manner and form 
prescribed by Pub. St. Mass. c. 167. Thèse interrogatories the de- 
fendants did not answer, and upon their failure to do so the plaintiff 
moved the court to default them, which motion the court denied, 
and ordered the interrogatories to be stricken from the files. The 
plaintiff thereupon duly excepted. 

Section 861 of the Revised Statutes enacte that the "mode of proof 
in the trial of actions at common law shall be by oral testimony and 
examination of witnesses in open court, except as hereinafter pro- 
vided." As the proceeding proposed by the plaintiff in his interrog- 
atories filed in this action at common law is neither by oral testi- 
mony nor by examination of witnesses in open court, he seeks to pro- 
cure its admission by bringing it within section 914 of the Eevised 
Sfâltutes. This provides that the "practice, pleadings, and form and 
modes of proceeding in civil causes, in the circuit courts, shall con- 
form, as near as may be, to the practice, pleadings, and forms and 
modes of proceeding existing at the time in like causes in the courts 
of record of the state within which such circuit courts are held." In 
Ex parte Fisk, 113 U. S. 7l3, 5 Sup. Ot. 724, the circuit court for the 
Southern district of New York had imprison ed for contempt a de- 
fendant Who had refused to answer interrogatories propounded be- 
fore trial by the plaintiff in the maniier prescribed by Code Civ. 
Proc. N. Y. § 870 et seq. In the opinion rendered by the suprême 
court, Mr. Justice Miller pointed ont that the case was one of évi- 
dence and procédure; that thèse matters were dealt with in twe 
chapterS of the Revised Statutes; and that, "if congress has legis- 
lated on this subject, and prescribed a definite rîile for the govem- 
ment of its courts, it is to that extent exclusive of any législation 
of the States in the same matter." 113 XJ. S. 721, 5 Sup. Ct. 727. 
He next stated that the Revised Statutes are intended to provide a 
System to govern the practice of the fédéral courts; that they pro- 
vide a deflnite iaode of proof in those courts, and specify the only ad- 
missible exceptions to thfit mode. "This mode is 'by oral testimony 
and examination of witnesseâ in open court, except as hereinafter 
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ffriWîdëa.^ 113 U. g.'723, 5 Sup-Gt. 728/ The TïèW York inter- 
rogatories, not being a mode of testimony by oral proof, must, to bè 
admissible in thé, fédéral courts^; lall witbinthespecified exceptions 
dealt with in sections 863 to 87Q;pf tlie Revised Statutes, which sec- 
tions, as observed by Mr. Justlcet. Miller, relate exclusively to dépo- 
sitions de bene esse, in perpetuam memoriam, or under a dedimus 
pptestatem. The opinion goe^.^n to point out that the New York 
interrogatories were not put under circumstan'ces which made it 
'admissible to take a déposition de bene esse, purenant to the Éevised 
Statutes, and that they did not obser^-e the conditions under which 
a dedimus potestatem is granted "according to common v;^age," pur- 
suant to section 866. "It is not according to common usage to call 
a party in advance of the trial' at law, and subject him to ail the 
skilï of ppposing counsel to extract something, which he may then 
use or not, as it suitshie purpoSe. This is a very spécial usage, 
dépendent -wholly upon the New York statute." 113 U. S. 724, 5 
Snp. 729. It was thereîore held that the interrogatories fell neltlier 
within the rule of section 861 nor within the exceptions specifled 
in thë foUowing sections, and the opinion concludes by repeating 
that: "ï^very action at law in a, court of, the United States must be 
governed by the rule or by the exceptions which the statute pro- 
vides." The prisoner was discharged. The circumstances of the 
case at bar closely resemble thpse of Ex parte Fisk, and the reason- 
ing of the cburt has an important bearing on the décision in this 
case. The Massachusetts interrogatories are souglit as a "mode of 
proof in trials at law." The answers to them are not oral testi- 
mony, and therefore, to be admitted, . must be brought within the 
exceptions specifled in the Eevised Statutee. They are not a déposi- 
tion taken ùnder the circumstances in which it is permittéd to take 
a déposition by sections 863 to 865 of the Eevised Statutes, and, 
like the New York examination, the Massachusetts interrogatories 
violate common usage by seeking to call the party in advance of the 
trial at law, and to "subject him to ail the skill of opposing counsel 
to extract something which he may use then or not as it suits his 
purpose." As the MassachjUsetts interrogatories îall neither within 
the rule of section 861 nor within thé exceptions allowed by the 
following sections, and as that rule and those exceptions provide an 
exclusive mode of proof in trial^ at law iix the fédéral courts, it should 
seem that the interrogatories are inadmissible hère. See, also, Rail- 
way Co. V. Botsford, 14l,r. S. 250, 257, 11 Sup. Ct. 1,000. 

It is furtber contended by the p'aintifE that the interrogatories in 
question are admissible as a statutory substitute for a bill of dis- 
covery in aid of an action at law, and are thus brought within the 
provision of section 914 pf the Eevised Statutes. This view of the 
Massachusetts interrogatories was taken by the circuit court for this 
district in Bryant v. Êeyland, 6 Fed. 125. We think the contention 
unsound. The suprenje court has cpnstantly maintained the distinc- 
tion between the Systems of law and equity, and has refused to adopt 
into the practice of the fédéral courts any part of the practice of the 
state courts which confounds the two Systems. Moreover, the pro- 
visions of section 914 apply only to suits at law in the fédéral courts, 



NATIONAL CASH-EEGISTER CO. V. LELAND. 505 

and, in the absence of express language, can hardly be intended to 
introduce into the practice and procédure of such euits statutory 
procédure which is in its nature plainly équitable. We flnd, there- 
fore, that it bas been decided by the suprême court that, if the statu- 
tory interrogatories are to be treated as laying the foundation for 
a déposition, they are inadmissible in fédéral practice, because a dépo- 
sition is not authorized to be taken in such a case by the statutes 
of the United States; that an examination authorized by state stat- 
utes has been excluded on this ground when such examination, 
though not altogether similar, was yet in most respects similar to 
the interrogatories in the case at bar, the grouuds for the exclusion, 
as stated by the suprême court, being largely applicable to the in- 
terrogatories in this case. We ând, furthermore, that, if thèse in- 
terrogatories are to be treated, not as questions put to a déponent, 
but as a statutory substitute for a bill of discovery, they are ex- 
cluded as an encroachment upon that control of equity procédure 
which belongs to the fédéral courts except when regulated in ex- 
press terms by an act of congress. For thèse reasons we think that 
the interrogatories wére forbidden by Revised Statutes, and not au- 
thorized by section 914 of the Revised Statutes, or any other fédéral 
law. 

The plaintiff further contends that, even if the statutory interrog- 
atories be treated as the taking of an ordinary déposition, and hence 
forbidden by section 861, yet they are permitted by chapter 14 of 
the Acts of 1892 (27 Stat. 7), which permits the taking of dépositions 
in the mode prescribed by the laws of the state in which the courts 
are held. This position seems to us plainly untenable. The act 
of 1892, as stated by the learned judge in the circuit court, was 
intended only "to simplify the practice of taking dépositions by pro- 
viding that the mode of taking in instances authorized by the féd- 
éral laws might conform to the mode prescribed by the laws of the 
state in which fédéral courts were held," and not "to authorize the 
taking of dépositions in instances not heretofore authorized by the 
fédéral statutes, and to confer additional rights to obtain proofs by 
interrogatories addressed to the adverse party in actions at law.'" 
For thèse reasons the exception to the refusai of the judge of the 
circuit court to default the défendants must be overruled. 

We now corne to the plaintiff's exceptions taken in the course of 
Ihe trial. Two of thèse relate to the exclusion of testimony. Mr. 
Dayton, an expert, and one of the plaintiff's witnesses, stated that 
the omission of a "connecting mechanism," so called, would be a 
"fatal fault" in a cash register. On objection by the défendant. 
the learned judge below held that the witness might describe the 
results of the omission of the connecting mechanism, but could not 
be permitted to call that omission a "fatal fault." As the word 
"fatal" contained an inference which went beyond the province of 
an expert, we think that the learned judge was right; and, more- 
over, under the circumstances, the ruling seems not to hâve been 
hurtful to the plaintitï's case. The same witness was not permitted 
to testify, on direct examination, that a certain part of one machine 
«as the équivalent of, or "exactly the nature of," a certain part of 
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another machine. The witness had aiready explained to the jury 
the détails both of the plaintifl's machine and of the alleged in- 
fringing machine, and from his éxplanation it might reasonably hâve 
bèen inferred that he thought the parts in question were the mech- 
anîcal équivalents each of the other. The mechanism, however, was 
complicated, and an ordinary man, unskilled in mechanics, might 
well hâve failed to understand it complétely. It was proper, there- 
fore, that a witness skilled in mechanics, and understanding the 
meaning of the term "mechanical équivalent," should be allowed to 
express to the jury his opinion of the relation of one machine to the 
other, sùbject to further direct examination and to cross-examina- 
tion, in order to bring out more elearly the grounds of hie opinion. 
Curt. Pat. 489; Keyes v. Grant, 118 U. S. 25, 37, 6 Sup. Ct. 974; 
Bischoff y. Wethered, 9 Wall. 812, 814. This gênerai proposition 
concernin'g expert testimony is, indeed, almost conceded, but dé- 
fendants' couhsel seems to contend that the évidence excluded would 
not hâve been helpful to the plaintifl. A direct statement of équiva- 
lence from a compétent expert, however, might well hâve been help- 
ful to an unskilled juryman unabie'to comprehend fully a statement 
of différences of' détail. It is ddubtful if the answer which was 
stricken out was exactly responsive to the question put to the wit- 
ness, as that question appêars on- the ïecôrd, and â want of respon- 
sivehesé iii the answér may hâve been the cause of the ruling of the 
lëarnëd judgè; As a nèW trial is to be ordered for ertors outside 
the one Çovêred by thiâ exception, our opinion just expressed is 
sufficientl ■' 

Thé ÏÏfth- àîid Sixth assignments of error relate to the admission 
of the testimony of William W. Di"ew,'Wiio is one of the défendants, 
concerning his belief in the validity of the Webster patent. As the 
plaintiff clàimed that the corpoTatione were mère devices to protect 
the indiYiâhal défendants, évidence showing that the défendants 
Weré actihg in good faith was admissible, and Drew's testimony 
objectedtoby thé plaintiff was of this character. 

The plaintlffS' remaining exceptions relate to the judge's charge, 
and to his refusai to giVe rulings which the plaintiff requested'. Be- 
fore dealing with the substance of thèse exceptions, we think it 
proper to say sométhing about their for m, and about the form of that 
part of the plaintiff's birief which relates to them. Rule 10 of this 
cOurt (31 C.-C. A. cxlv., 90 Fed. cxlv.) réquires the excepting party 
to state distiûctîy the several matters of law in a charge to which 
he excepts. Exceptions taken to long extracts fi-oin the charge are 
improper in form, and need seldom be considered by an appellate 
court on a writ of error. Holloway v. Dunham, 170 U. S. 615, 620, 
18 Sup. Ct. 784. The exceptions to the refusai to give the rulings 
requested in the case at'bar were taken in the gênerai words, "ex- 
cept in so fai* as the same hâve been given." It is held that this 
form of taking exceptions is ordinarily fatal to their vaiidity. Beaver 
V. Taylor, 93 U. 8. 46; Walker v. Bank, 5 G. C. A. 421, 56 Fed. 76, 78. 
It is settled, however, that a plain error may be noticed by the ap- 
pellate court, though the exceptions are irregularly taken. Wiborg 
V. U. S., 163 U. 8. 632, 639, 16 Sup. Ct. 1127, 1197. Rule 11 of this 
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court (30 C. C. A. cxlvi., 90 Fed. cxlvi.) recognizes this principle in 
allowing the court, at its option, to notice a plain error not assigned. 
The record shows clçarly that the question of the liability of the de- 
fendants for their acts done while they were ofiicers of the infring- 
ing corporations, which is ;the principal question left for considéra- 
tion, was understood by the court below and by both the parties to 
be fundamental. . Ail knew what the question was. The attention 
of the learned judge had been called to it, and he had it most plainlj 
in mind when refusing the plaintiff's requeste, and when charging 
the jury. As to the form in which the e:j[;ceptions to the refusai to 
give the rulings requested were taken, it may be sufficient to say, 
as was said in Hicks v. U. S., 150 U. S. 442, 453, 14 Sup. Ct. 144: 
"The learned judge below seems to hâve 'been satisfled with the shape 
in which the exceptions were presented to him, and we think they 
suflSciently raise the questions we hâve considered." Lucas v. U. S., 
163 U. S. 612, 618, 16 Sup. Ct. 1168. It is clear that the formai 
statement in the bill that the exceptions were allowed controls the 
informai conversation set out in the record to which the défendants 
hâve called our attention. 

We corne next to the brief. Paragraph 3 of rule 24 (31 C. 0. A. 
clxv., 90 Fed. clxv.), requires the brief to contain a clear statement 
of the pointe of law or fact to be discussed, with a référence to the 
pages of the record relied upon in support of each point. Under this 
rule the excepting party must not only set out or indicate the speciiic 
ruling for which he contends, and the spécifie portion of the charge 
to which he excepts, but he must also make proper références to 
the pages of the record containing the évidence upon which the re- 
quests were based, or the évidence which establishes that the charge 
objected to was erroneous. This has not been done. For example, 
the plaintiff's brief fails to point out speciflcally the particular 
clauses, sentences, or paragraphs of the long extract from the charge, 
printed in the brief, which he contends are erroneous, and it makes 
no référence to the pages of the record which contain the évidence 
relating to the parts of the charge objected to. The court has done 
its best, under the circumstances, to marshal the évidence bearing 
upon the various exceptions, but, if any matter has been overlooked, 
the responsibility for the omission does not rest upon us. In a case 
which contains 51 assignments of error and more than 70 requests 
for instructions, the need of orderliness is especially great. 

In conclusion, though we hâve felt it right, by way of guiding 
future practice, to comment upon the form of the exceptions and 
the brief, we think that, upon the record as it stands, we can dis- 
pose of the principal question which the parties intended to raise. 
That question concerns the liability of the directora and other oiïi- 
cers of a corporation for infringemente committed by the corpora- 
tion under their direction. The gênerai principles determining this 
liability are in no wise peculiar to the patent law, but are equally 
applicable to ail torts. As a gênerai principle, no man can justify 
the commission of a tort by showing that he was employed by some 
one eise, or that he committed the tort as the agent or in the in- 
terest of another. Mitchell v. Harmony, 13 How. 115, 137; Pol. 
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Torts (5tii Ed.) 190. Thus génetally Stated, the proposition woiild 
hîiraiy bë controverted by the defeiaflante ; but the physicàl act which 
consti tûtes infringement— the manufacture, sale, or usé of the in- 
fringing article — is commoniy not the physical act of the director 
or superintendent or manager of et corporation, but the act of some 
subordinate ■who is the agent or servant, not of the director, but of 
the corporation. To this subordiiiate the director or other superior 
offlcer of the corporation has giveû orders, and in giving them lias 
professed to epeak, not as an individual, but as the corporation's 
mouthpieée, and in the corporation's name. Thèse directions and 
orders, given by the director in the corporation's behaîf , it is urged, 
do not render the director liable for the infringement, which is to 
be treated as the tort of the corporation alone.' It is true that the 
liability of the corporation for infringement and other torts phyg- 
ically committed by its subordinate agents and the liability of the 
corporation's director for thèse torts are not neceesarily the same. 
This is well pointed out by Lord Çhief Justice Cockburn in Weir v. 
Bell, 3 Exch. Div. 238, 247, a case in which it was sought to hold 
the directors of a company liable for faJse représentations contained 
in a prospectus issned by its manager: 

"Tlie défendants, in what they did, were aCting as the agents of tlie com- 
pany; and not as prlneipals, and therefore they woiild not be liable, generally 
speaking, for piisrepresentations made wlthout their authority by persons 
employed by them on behalf of the company, and who, in such employment, 
were acting, not as their agents, but as, the agents of the company." 

Again, in Brown v. Lent, 20 Yt. 529, which was a suit brought 
against an agent for the négligence of his subordinate, it was said: 

"In torts a; party may be responsible clviliter by reason of participation in 
an act oçcasioning the injury, either by direct personal interférence or by 
giving directions, or commands, or permission, which will vaake the act, though 
done by others, his own; or he may hé liable constructivel.y by reason of his 
particular relation and connection with the agent who commits the injury." 

That is to say, one who does not actualiy and physically commit 
the tortious act may yet be liable if he directs or commands its com- 
mission, or if he sustains to the person actually committing it the 
relation of master or principal; but wheri the tort is not committed 
by his direction or command, npr committed by one who stood to 
him in the relation of agent or serrant, he is not liable, though the 
tort was committed by the subordinate agent of his own principal, 
over which subordinate he had authority as an agent of higher 
rank. Bath v. Caton, 37 Mich. 199; Paper Co. v. Dean, 123 Mass. 
267. The corporation may be liable, not only for the tort of its 
agent, committed in obédience to its orders, but also for a tort com- 
mitted without orders, or even in. direct disobedience to orders, if 
that tort is committed by the corporation's agent in the course of 
his employment. The director, on the other hand, is ordinarily lia- 
ble only for those torts which he himself commits, or the commis- 
sion of which he speciflcally commands. Where, however, the di- 
rector, manager, or other agent of a corporation, though in the name 
of the corporation, himself commands the commission of a tort 
by the subordinate agent of the corporation, the former is indi- 
vidually liable. Thus, in Wilson v. Peto, 6 Moore, 47, the défend- 
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ant, who, as the superintendent or f oreman of a contracter, had charge 
cl the érection of buildings which obscured the plaintifE's ancient 
lights, was held liable, as the work was carried on under his sole 
superintendence and management. So, in Power Co. v. Allen, 120 
Mass. 352, the water commissioners of Boeton were held personally 
liable for the diversion of water bj their subordinates under their 
directions. See, also, Peck v. Cooper, 112 111. 192. 

It is urged that, while a manager, or superintendent, or other like 
ofificer of a corporation may be liable for acts of infringement com- 
mitted by the subordinate agents of the corporation in obédience to 
his orders, yet that a director who, by his vote in the board of di- 
rectors, orders the commission of such acts, is not made liable for 
the acts committed in pursuance of the order which lie bas voted to 
pass. To hold a director liable in such case, it is said, is not 
merely to strip him of the défense that his act was done as the agent 
of another, but to impose upon him liability for an order which was 
not his order at ail, but that of a board of which he was a member. 
This contention, plausible as it may seem at first sight, we deem 
unsound. We hâve said that the agent of a corporation who indi- 
vidually and personally commands a subordinate agent of that cor- 
poration to commit an act of infringement (omitting from consid- 
ération cases in which the agent merely transmits an order given 
him by another) becomes liable therefor, although the order so given 
is expressed to be, and is in fact, the order of the corporation. If 
this be so, it can hardly be contended that, when two or more agents 
join in giving such commands, they do not each become personally 
liable. To enable one of such agents — a director, for example — to 
escape liability by setting up that the order which he had joined in 
giving was neither his several nor his joint order, but was the com- 
mand only of a flctitious person or entity of which he was a com- 
ponent part, would permit, in effect, what we hâve held to be un- 
lawful, — that a man should justify the commission of a tort by show- 
ing that he committed it, not in his personal capacity, but in some 
other. Thus, in Weir v. Bamett, 3 Exch. Div. 32 (on appeal, sub 
nom. Same v. Bell, Id. 238), above referred to, it was assumed through- 
out that the défendant directors would hâve been liable if they had 
gpecifically directed the publication of the false prospectus com- 
plained of in the déclaration. Those of them who obtained a ver- 
dict obtained it only because it was shown that the false statements 
were made without their direction, authority, or knowledge. The 
fact that the directions which they gave were given by them in their 
capacity as directors was not even suggested as a valid défense. 
Thus Lord Justice Bramwell said (page 243) : 

"The défendant, then, is not actually guilty of this fraiid. He did not com- 
mit it himself, nor procure its commission lînoTVingly. Had he done so, he 
would hâve been liable, whether as director, manager, printer of the pros- 
pectus, or entire stranger to the company, and acting merely from mischievous 
love of roguery." 

See, also, Amy v. Supervisors, 11 Wall. 136. 

In Perguson v. Earl of Kinnoull, 9 Clark & F. 251, a suit was 
brought against the members of a pregbytery for rejecting a nomi- 
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née asiprèsefitee to a chauch.: > Mie. case eontains muc5l Oiat bas jio 
beetring ùïJtofflis discussion, butiamong tother: idefeuseB, the appel- 
lantsstet upifthat the conclusions of the libel are idiBCcted, against 
the defenders flôlely as indiyiduajstin considération ojE acts alleged 
tô haye beeù done by the presbyitery of Auchterardec in its ofEicial 
and corporate capacity," and much more to a similar eflfect. The 
house of lords overruled this défense. Lord Lyndhurst said : 

"Biit then, my lords, it Is sald that the action cannot be supported against 
thèse parties, as the act Complained of was the act of the body. How can 
you, bring an action, it is said, ^gain?t,th,€m indivldually?. :.My lords, it was 
thèse, individuais who did the wrong. If ail of them refused to take Mr. Young 
upoli .trial, and they, by their vote, préventéd bis being talien upon trial by 
the 6thers, they are thè parties, thereforè, that did the injury, and conse- 
quently they are subject to aa: action. > Suppose it had béen a unanimous vote, 
—that; ail had concurred in it,— the party sustaining the injury might, if he 
had thought proper, haye brought action , against ail of them or against any 
one, because it is laid down as a gênerai pîinciple that torts are joint and sev- 
eral. It would ndt hâve been nedessary for him to briiig an action against ail 
If ail hadi concurred, but he might haveli brought his action against one or 
more of/,them, as he might think pr^per. Hère he bas brought his action 
against, îtjhose who did the wrong, and thpjr are clearly Uàblé to make compen- 
sation ànd to give rèdress. My lords, itW'as suggested at the bar, in the course 
of argument, that It is possible, as tWs" Was put to the vote, that some of thèse 
parties' might hâve Voted on the other teide. Had that been the case, that cir- 
cumstance, ,so far as suçh individuais -are concemed, would hâve been a 
ground of défense; but that does not appear';Upon the record. It is not stated; 
it is not suggested. pà. the cohttary, from thè shape of the record, the conclu- 
sion is dlrectly thé other waj*.*' Id.'282.' 

See, also, the remarks of Lord Brougham at page 389. 

We refer to this case, not upon anyfsupposed analogy between the 
Church of Sçotiand, or one of its presbyteries, and a manufacturing 
corporation, nor because the quasi judicial duties of members of a 
presbytery are deemed similar tothe duties of directors, but only to 
show that members of a bpdy who hâve yoted to commit an action- 
able wrong cannot shield themselves by a plea that the wrong done 
was not the act of them as indiis^idiiials, but merely of the body of 
which they were members. .i , , 

It is not necesgary to. refer hère to the cases decided in the cir- 
cuit courts concerning the Ijability :of the offlcers of a corporation 
for acts of infi^ingement directed by them in their oflScial capacity. 
Most of the décisions rendered are doubtless correct, but the lan- 
guage of the opinions is sometimesiirreconcilable, and often goes 
further than was required by the f acts under considération. For us 
it is suflBcient to pay that a directoc'^ lîability to an injunction does 
not conclusiyely establish bis liability in an action at law for dam- 
ages, and, conversely, that his liability in an action at law does not 
conclusiyely establish that he may properly be en^oined, or ordered 
to account for profits. In Belknap v. Schild, 161 II,, S. 10, 16 Sup. 
et. 443, we find nothing contrary to the opinion just expressed. It 
is said at page 18, 161 U. Si aïid page 445, 16 Sup. Cf., that the offi- 
cers and agents of the United States, "though acting under order 
of the United States, .are personally liable to be sued for their in- 
fringement of the patent," and a plea that the défendants only oper- 
ated and used the infringing article as ofScers, servants, and em- 
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ployés of the United States was overruled. 161 U. S. 23, 16 Sup. 
Ot. 447. An injunction against the use of the infringing article 
was denied becauee that article was the property of the United States, 
which could not hold or use it except through their offlcers or agents, 
and were, therefore, "an indispensable party to enable the court, 
according to the rules which govem its procédure, to grant the re- 
lief sought." As the United States.at the same time were a neces- 
sarj party to the suit, and yet, as sovereign, could not be made an 
involuntary party thereto, it followed that the injunction could not 
be granted without violating the principles aflBrmed in a long séries 
of décisions of the suprême court. A decree awarding profits or 
damages was also refused because "the only gain, profits, and ad- 
vantages upon which the report of the master and the decree of the 
court were based were those which had accrued to the United States," 
"and the master found that no damages in addition to such gain, 
profits, and advantages had been proved." We are of opi-iion, there- 
fore, that by the gênerai principles of law, and by analogy with other 
tor-ts, a director of a corporation, who, as director, by vote or other- 
wise, specifically commanda the subordinate agents of the corpora- 
tion to engage in the manufacture and sale of an infringing article, 
is liable individually in an action at law for damages brought by 
the owner of the patent so infringed. As with other infringers, it 
ie immaterial whether the director knew or was ignorant that the 
article manufactured and sold did infringe a patent. 

It remains to apply this rule to the facts of the case. The plain- 
tifP was the owner of a patent for a cash register. At the trial it 
introduced évidence to show that the Boston Cash Indicator & Re- 
corder Company was a corporation organized in 1886 to manufacture 
cash registers of a particular pattern, which manufacture, for the 
purposes of this opinion, must be taken to hâve infringed the plain- 
tiff's patent; that betwee'n September 3, 1886, and September 3, 1891, 
the corporation, with part of the défendants as its ofiScers, manu- 
factured and sold a considérable number of thèse infringing cash 
registers; that the Boston Cash-Register Company was organized 
in 1890 "for the pnrpoee of purchasing the assets of the Boston Cash 
Indicator & Recorder Company, and continuing its business afore- 
said," and, as no business of the Boston Cash Indicator & Eecorder 
Company is mentioned in the record except the manufacture and 
sale of registers of the aforesaid infringing pattern, it appears sufli- 
eiently for our purpoees that the "business aforesaid" was, at least 
in part, an infringing sale and manufacture; that on April 5, 1891, 
the Boston Cash-Register Company purchased the assets, and that 
it made and sold machines containing the infringing mechanism. 
Of the four suits before us, No. 227 was brought to recover for acts 
of infringement alleged to hâve been committed between September 
3, 1886, and September 3, 1891; No. 225 for alleged acts of infringe- 
ment between April 30, 1890, and April 15, 1891; No. 226 for al- 
leged acts of infringement between April 15, 1891, and April 30, 
1892; No. 224 for alleged acts of infringement between April 30, 
1892, and September 14, 1895. The défendants in ail four suits 
were not the same, but some persons were défendants in two or more 
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of them- Ail th0 défendants were, at the several timés in question, 
directors either in the Boston Cash Indicator & Eecorder Company 
or in the Boston, Cash-Register Company. Further évidence was in- 
troduced tenâing >to sliow (so we construe the somewhat vague 
phrases of the bill of exceptions) that part of the défendants organized 
the Boston Cash-Eegister Company for the purpose stated, and that 
part of the défendants, as boar4g of directors of the Boston Cash 
Indicator & Eecorder Company, and others of the défendants as 
boards of directors of the Boston Cash-Register Company, controlled 
and directed ail the business opérations of the companies, respect- 
ively, and that part of the défendants, as boards of directors of the 
Boston Cash-E€gister Company, appointed one Ohauncey H. Pierce, 
of Northampton, Mass., its gênerai manager and managing director, 
giving him authority and power to conduct its business of manu- 
facturing and selling registers in its behalf; and that from time 
to time reports were received by part of the défendants as directors 
at directors' meetings, and circulars wete exhibited to them, and 
instructions by them given to continue the business of the last- 
named corporation, and to put the infringing machines upon the 
market, and to push their sale. Taking the whole record together, 
we think it sufflciently appears that there was évidence that some 
of thèse directions and instructions of the défendant directors were 
speciflcally concerned with registers of the infringing pattern. The 
record does not make it plain if thèse directions and instructions 
were limited to formai votes given by the défendants as members 
of the board of directors. It rather seems that they were not so 
limited, for, if they had been, it could hardly hâve happened, as 
stated in the bill of exceptions, that "there was a controversy whether 
they [the défendants] were acting as individuals or as directors." 
By reason of such acte of the défendants, or some of them, done 
while they were directors of one or the other above-named corpo- 
rations, the plaintiff seeks to hold some of the défendants personally 
liable for infringement in each suit; and we are led to infer that 
the same question was raised in each ;of the four cases, and that 
évidence enough to raise it was offered in each, although the bill of 
exceptions is far from being clear about this. 

We come now to the èpecific errors in the judge's charge, assigned 
by the plaintiff. The ârst s-ix bave been already dealt with. The 
twentieth assigimient concerns the effect of the décision of the su- 
prême court in National Cash-Register Co. v. Boston Cash Indicator 
& Recorder Co., 156 U. S. 502, 15 Sup. Ct. 434. Regarding this the 
learned judge charged the jury that this décision had no materiality 
in this proceeding, unless the jury shonld flnd that the défendants sus- 
tained an individual or perSonal relation to that case, and, by rea- 
son of individual and personal acts ofi adoption and control, be- 
came, in effect, parties thôreto. He: submitted, theref ore, to the 
jury, .this question: "Did thèse défendants, in their individual ca- 
pacity, not ôfficially, as a ifiatter of fact, adopt and carry on the dé- 
fense in that proceeding?" Regarding • certain advances of money 
madeby the défendants to, the Boston Cash Indicator & Eecorder 
Company for the putposeij.of carrying on the suit above mentioned, 
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he chargea the jury that, if the "funds so obtained by the corpora- 
tion were expended under the direction and control of the ofificers 
in charge of the interests of the corporation in respect to such 
litigation, then they [the défendante] would not be bound by it." 
As there was no évidence that any individual défendant was, in the 
sensé of the law, in privity with the litigation in the suprême court, 
thèse instructions, which are the substance of the long extract from 
the charge, set out in the assignment, were plainly correct, and prop- 
erly protected the défendants' right. 

The twenty-third assignment sets out a portion of the judge's 
charge substantially as follows: 

"Invention may be of two klnds: First. Wliat is l^nown as 'primary inven- 
tion.' That means inventions of entirely new principles or new ideas,— prin- 
ciples and Ideas wliich liave not been used or been linown. The otlier class is 
known as 'secondary inventions,' and are such as Involve a combination of pre- 
viously linown principles or functions in such a way as to accomplish différent 
or better results. It is not claimed for the Ritty and Bireh device that it be- 
longs to the first class, — that is to say, that it in volves prlmar.y invention; but 
the claim is that it describes a new combination, and is therefore of the class 
known as 'secandary inventions.' " 

This is a correct statement of the law, and applicable to the pat- 
ent in suit. If the plaintiff wished to object to the use by the learned 
judge of the word "claimed," he should bave excepted speciûcally 
to the judge's remark concerning the claim made; but this he has 
not done. 

The requeets asked for by the plaintiff and refused by the judge, 
which are set forth in the twenty-fourth and twenty-fifth assign- 
ments, were properly refused, because the words "assented to," con- 
tained in them, are too vague. We are not prepared to say with- 
out qualification that every director or offlcer who assents to an in- 
fringement is personally liable therefor. 

The requests contained in the twenty-sixth and twenty-seventh 
assignments were sufficiently covered by the charge. 

The twenty-eighth assignment concerns the refusai of the learned 
judge to give the following request: 

"If the jury believe from the évidence that any of the défendants personally 
caused or aided in causing a corporation to be ereated. organized, or promoted 
for the purpose of manufacturing or selling machines that are an infringe- 
tnent of the first claim of the plaintiffi's patent in suit, and that such défend- 
ants became officers or directors of such corporation, and that said corpora- 
tion, while said défendants were otflcers or directors as aforesaid, proceeded 
to manufacture or sell said infringing machines, then the jury are instructed 
that said défendants who participated in the création, organization, or pro- 
motion of said corporation, and in the control of its opérations duriug the 
period while it was infringing as aforesaid, are themselves infringers of said 
first claim of the plaintift's patent, and are personally liable to the plaintiff for 
thelr said infringement." 



C 



The principles of law underlying this request we hâve already sufïi- 
ciently discussed, and, as there must be a new trial in any event, we 
need not now détermine whether the request does or does not fit the 
record, and conform to law in every détail, 

The plaintiff's requests for a ruling regarding the défendants Wil- 
liam W. and Oscar Drew, set out in the thirty-first assignment, are 
94 F.-33 
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disposed of by the fact that upon the whole record it îà cleâr tbat the 
plaintiff neversOught in theee suits to proceed for any infringements 
except those with which the défendants were connected through their 
relation to the infringing corporations. The requést was therefore 
properly refused. 

The thirty-second assignment concerna the refusai of the leamed 
judge to give the foUowing iûstruction, requested by the plaintiff: 

"K the jury belleve from the évidence that the Boston Cash Indicator & 
Recorder Company or the Boston Cash-Register Company infringed the plain- 
tiff 's patent by the direction or procurement of the défendants, or any of. 
them, they then acting as directors of sald infringing eompany, they are 
instructed that such acts of infringement were illégal, and were not within 
the scope of the lawful authorlty o£ such défendants as . directors of sut^h 
Company to order or direct. The law gives directors of a corporation author- 
lty to perform only lawful acts; and when, under coyer of their officiai posi- 
tion, they proceed to perform, or direct the eompany to perform, unlawful acts, 
they are thereln acting outside their lawful authorlty, and thereby rendering 
themselves liable personally for any damages which may resuit therefrom. 
Even the government itself cannot authorize its agents to do unlawful acts, 
much less a mère corporation created under the autnority of the government." 

The last sentence of the instruction requested is irrelevant and 
immaterial, and there are in the rest of it several errors of form. 
Considering, however, what bas already been said, we think that the 
request was sufficiently explicit to require the judge to charge the 
jury that a défendant who directed that infringing machines should 
be manufactured and put upon the market, and that their sale should 
be pushed, was not relieved from liability by reason of the fact 
that he was acting as director of a corporation, or in, its behalf. The 
instruction requested was not given, but, on the contrary, the jury 
was instructed that the défendants were not liable unless they acted 
in their individual capacity in the spécifie acts of infringement, or 
gave directions outside of their ordinary and usual dutiee as directors 
or stockholders. In refusing the instruction requested, and in in- 
structing the jury as he did, the learned judge was doubtless foUow- 
ing Nickel Co. v. Worthington, 13 Fed. 392, decided in the circuit 
court for the district of Massachusetts. The opinion in that case 
does not, as we hâve shown, state the law correctly. 

The requests contained in the thirty-third, thirty-f ourth, and thirty- 
sixth assignments, regarding the loan of money by the défendants 
to the infringing corporations, do not state a correct rule of law, 
and as to some of them there is no évidence in the record making 
them relevant to the case at bar. 

The request contained in the thirty-fifth assignment does not state 
the law correctly, for the reasons above given, inasmuch as one of 
its alternatives would hold the directors of a corporation individually 
liable for ail the torts of the subordinate agents of the same corpo- 
ration. 

Regarding the thirty-eeventh assignment, there is no évidence in 
the record applicable to the request contained in it. 

The thirty-eighth assignment covers a long extract from the charge 
under such circumstances that it is impossible to say what questions 
it intends to raise. 
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^ The thirty-ninth assignment is concerned with the following para- 
graph of the judge's charge; 

"Affirmative gênerai directions as directors, or agents, or superintendents 
as to the gênerai management, and scope, and conduct of the gênerai business 
of the corporation would not render the directors, or stocliholders, or agents, 
or superintendents llable. This wçuld not be enough to charge them, pro- 
vided you should find the corporation to hâve been organized in good falth, 
and for a supposed bona fide and lawful purpose. If you should flnd this, 
they would not be liable unless they aeted afflrmatively in their individual 
capaclty in the spécifie acts of infringement, or gave directions outside of their 
ordinary and usual duties as directors or stockholders; and In that event 
they would be liable." 

This paragraph, as a whole, does not leave upon the mind a cor- 
rect impression of the law, though we hâve hère no occasion to deny 
the gênerai proposition contained in its ûrst sentence. The ques- 
tions of good faith and lawful purpose do not enter into this case, 
except so far as an issue is made that at least one of the infringing 
corporations was purposely organized as a sham, and as a cover for 
what in fact was merely the interest of individuals. And, for the 
reasons we hâve already gîven, the last sentence is also misleading, 
because, if any one of the défendants directed specifically the manu- 
facture and sale of the infringing device, the law considéra it imma- 
terial whether, in that particular, he acted in his individual capacity 
or otherwise, and whether his directions were given while he was 
acting within or outside of his ordinary and usual duties as a di- 
rector. So long as he was active within the limits which this opin- 
ion has pointed eut, he could not properly raise the question which 
the last sentence in the paragraph recited permitted him to raise. 

The f ortieth assignment is concerned witli the following paragraph 
of the charge: 

"It becomes, or at least it may become, necessary for you to détermina 
whether this corporate existence was founded In good faith or bad faith; 
whether it was created for the purpose of imposition, and for the purpose of 
avoiding the conséquences of such imposition, or whether it was a supposed 
legitimate corporate business enterprise. If it was an imposition, a gênerai 
scheme to avold liability, as I hâve said, they would ail be liable for the consé- 
quences of the infringement, if there were any, whether they aetually or 
actively participated or not. This would be upon the ground that the défend- 
ants associated themselves together for the gênerai purpose of promoting an 
unlawful business scheme, such gênerai purpose rendering them liable for the 
acts of agents and offlcers acting within the scope of such gênerai purpose 
or scheme. On the other hand, although the right or supposed Invention 
upon which their enterprise was founded proved to be no invention, and 
therefore one not entitled to protection, they would not be liable while acting 
within the Une and scope of their duty as agents and officers." 

We are not called upon to détermine if ail the above statements 
are true without qualification. It appears that "one theory of the 
plaintifiPs case was that the Boston Cash Indicator & Recorder Com- 
pany and the Boston Cash Register Company were sham corpora- 
tions, formed by the défendants" as a shield for their opérations "in 
stealing the plaintiff's business and infringing its patents"; "and a 
further theory was that, even if thèse were regularly chartered com- 
panies, legitimately doing business, the directors were personally 
responsable for directing the company to commit a tort," and for 
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participating in it as directors. A part of the paragraph set out in 
the assignment refers to the flrst theory, and is favorable to the plain- 
tiff. A part may refer to the second theory, though this is not alto- 
getherclear. As the exeception was taken to the paragraph as a 
whole, it was not sufflciently spécifie, and cannot be sustained. 

The remaining assignments of error were not urged in argument. 

The following judgment is entered in each of thèse cases: The 
judgment of the circuit court is reversed, the , verdict set aside, and 
the case remitted to that court for further proceedings in accordance 
with law ; the plaintiff in error to recover of the défendants in error 
its costs in this court. 

BBOWN, District Judge, agrées with go much of the opinion as 
relates to iriterrogatories, but does not concur with the views of a 
majority of the court as to the liability of directors, nor in the con- 
clusion. 



OROSBY STEJAM GAGE & VALVE OO. v. ASHTON VALVE CO. 

(Circuit Court of Appeals, First arcuit. May 4, 1899.) 
No. 264. 

1, Patents — Invention. 

In a safety valve, the maklng of an extension consisting of two rods, 
upward, witliin and through the top of the valve case, and above the 
muffler, for the purpose of affordlng means for controUing from the outside 
the steam-regulating deviee, doea not, under the circuœstances of this case, 
involve patentable Invention. 

a. Same— Safbtv Valves. 

The LohblUer patent. No. 490,058, for improvements in safety valves, is 
void for want of invention. 

• Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

This was a suit in equity by the Crosby Steam Gage & Valve Com- 
pany against the Ashton Valve Company for alleged inf ringement of 
a patent for improvements in safety valves. The circuit court ad- 
judged that the patent was valid, and had been infringed by défend- 
ant, and entered a decree for complainant. From this decree, the 
défendant bas appealed. 

Balph W. Foster (Joshua H. Millett, on the brief), for appellant. 
James E. Maynadier and William Maynadier, for appellee. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

PUTNAM, Circuit Judge. Tliis is a suit against an alleged in- 
fringer by the holder of letters patent, issued April 25, 1893, to Anton 
Lohbiller, for improvements in safety valves. Only one claim is in 
issue (the third), as foUows : 

"The combinatlon in a safety valve and mufHer of a valve seat, valve, and 
a steam-regulating deviee encircling the valve seat, and extendlng upward 
within and through the top of the valve case, and above the mutHer. whereby 
the regulating deviee may be operated without removing the muffler or any 
part of the valve case, ail substantially as specifled." 



CEOSBY STEAM GAGE & VALVE CO. V. ASHTON VALVE CO. 517 

The case was heard in the circuit court, on the merits, on bill, 
answer, and proofs, and an interlocutory decree was entered for a 
master and an injunction, although the learned judge who sat in that 
court expressed doubt as to the validity of the patent. The only 
novelty covered by the claim in issue is the extension upward with- 
in and through the top of the valve case, and above the muffler, of 
means of controlling from the outside the regulating device. This 
extension, as shown in the drawings and spécification, is by means 
of two straight rods passing vertically from the regulating ring, 
through the valve casing and the muffler, to points above the muffler 
and exterior to it. It is claimed that this was the flret time in which 
such an extensic«n appears in connection with a pop valve having a 
inuffler. There is, perhaps, no doubt on the question of mère nov- 
elty; also, there is no doubt on the question of utility, as the device 
permits the regulating of the valve without removing the muffler, as 
stated in the claim. 

The dilBculty is on the question of invention. It is admitted that 
in the earlier art such extensions had been made through the casings 
of valves which had no mufflers. The thought involved in the mère 
idea of having some contrivance by which any interior work can 
be controlled through a rod extending exteriorly, thus avoiding the 
necessity of taking apart, is, of course, a primary one in aJl the arts ; 
so that the suggestion of making such a connection in this case 
clearly involved no invention. This is illustrated by a patent takeu 
ont by the same patentée, dated November 17, 1891, for a safety valve 
without a muffler, in the spécification of which, after describing a 
rod, called there a "pin," which serves the same purpose as the rods 
in the case at bar, and which pin did not extend through the upper 
part of the safety -valve case, he said : 

"It is obvious that the pin might be extended upward, and hâve its wi'ench 
block secured at the top of the highest part of the casing if desired." 

He added that great advantage would be derived therefrom when 
the valve is used on locomotive boilers. Moreover, there is nothing 
called to our attention, or which we hâve found, which shows that 
there was any difficulty in making the extension, or any ingenuity in- 
volved in doing it. We therefore necessarily conclude that no in- 
ventive idea is covered by the claim in issue; and, inasmiich as The 
decree of the court below, although an interlocutory one, followed a 
hearing of the merits on bill, answer, and proofs, and the whole record 
is before us, we are able to dispose flnally of the case, in "accordance 
M'ith what is now the settled rule of practice. The decree of the 
court below is reversed, and the case is remanded to that court, with 
directions to dismiss the bill with costs; and the coets of appeal are 
awarded to the appellant. 
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HOaa T. GIMBEL et al. 

(Circuit Court, H. D. Pennsylvànla. May 26, 1899.) ' 

DmIOW PatBNTS-^NoTICB OF PaTBKT— MarkING ARTICtK% 

, Unfler Rev. St § 4900, If the, patented articles sold by complalnant are 
properly iiiarked 'Tatented," elther on the àtticlés themselves or the In- 
closing package, thls Is gênerai notice to the public, so that obe who makea 
or sells such «rtlcles Is liable for Infrlngement, tbough be may In fact bave 
been Ignorant of tbe patent 

This was a suit in equity by William James Hogg against Gimbel 
Bros, for alleged infringement of a patent for a design for carpets. 

Southgate & Soutligate, for complainant 
John G. Johnson, for défendants. 

McPHERSOK, District Judge. This case was heard npon bill and 
answer. The complainant, who is a manufacturer of carpets, is 
the owner of design patent No. 25,907, and has made and sold large 
quantities of carpeting embodying such design. The patent em- 
braces two claims, — one for a carpet body, and the other for a 
carpet border; and, as the answer admits, both claims hâve been 
infringed by the défendants. They mà,de sales of a body and a 
border that Were exact copies of the complainant's design, but 
théy seek to avoid liabîlity by denying actual knowledge of the pat- 
ent at the time the sales were made. This déniai df knowledge 
în fact must be accepted as true,— -no téstimony having been taken, 
—and the question for décision, therefore, is whether other facts 
arerred in the bill, and not denied by the answer, are sufBcient to 
visit the défendants with the conséquences of constructive knowl- 
edge. Thèse fàets are, as averred in paràgraph 4 of the bill, that 
the complainant gare "sufBcient notice to the public that the [de- 
sign] is patented by affixing thereon the word 'Patented,' together 
with the date and yeàr the patent was granted, or by afifixing to it, 
or the package wherein said carpeting was inclosed, a label con- 
taining a like notice, and has complied in ail respects with the 
statute in such case made and provided." 

Upon thèse facts, I think that the complainant has fulfllled 
the obligation imposed upon him by section 4900 of the Revised 
Statutes. The point was decided in Dunlap t. Schofield, 152 U. S. 
248, 14 Sup. et. 577, in which the suprême court déclare that this 
section makes it the duty of every patentée or his assignée, and of 
ail personS vending any patented article for or under them, to give 
the public sufBcient notice that it is patented, by putting the word 
"Patented" upon it, or upon the package inclosing it, and then go 
on to say: 

"The clear meanlng of thls section Is that the patentée or hiS assignée, If he 
makes or sells tbe article patented, cannot recover damages against the in- 
frlngers of the patent, unless be has glven notice of his right, elther to the 
whole public by marklng his article 'Patented,' or to the partlcular détendants 
by Informing them of his patent and of thelr Infringement of It. One of 
thèse two things— marklng the articles, or notice to the Infringers — is made by 
the statute a prerequisite to the patentee's right to recover damages against 
them. Each is an atflrKuxiT» tact, and Is something to be doue by him." 
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The same section was oonsidered in tliis circuit in Matthews & 
Willard Mfg. Co. v. National Brass & Iron Works, 71 Fed. 518. 

In the présent case the undîsputed fact is that the complainant 
gave notice to the whole public, thus including the défendants, by 
marking properly the manufactured articles or the inclosing pack- 
age. This being so, it is not material that the défendants did not 
hâve actual notice or knowledge of the patent. It is also undisput- 
ed that the défendants hâve infringed both claims of the com- 
plainant's patent, and I am therefore of opinion that a decree must 
be entered imposing the statutory penalty of f250, under the act of 
February 4, 1887 (24 Stat. 387; 1 Supp. Eev. St. p. 533), for each of 
the two acts of infringement. 

A decree may be drawn continaing the preliminary injunction anâ 
making it perpétuai, and directing the défendants to pay the sum of 
$500, with costs. 



OWATONNA MFG. CX). v. F. B. FARGO & 00. 

(Circuit Court, D. Minnesota. February 1, 1899.) 

1. Patents— Suit for Infringkmknt — Parties. 

While the owner of tlie title to a patent is for teehnical reasons a neces- 
sary party to any suit for its infringement, wliere the complainant in such 
a suit in equity is the ôwner of the exclusive rlght to manufacture and sell 
the patented article in the United States he bas ail the substantial right 
to the relief and to the recovery, the owner of the title being only a 
formally necessary party, who may be brought in by amendment, and 
the complainant may be permitted to show, by supplemental bill, that he 
acquired the teehnical title to the patent immediately after the commence- 
ment of the suit, and in such case the fact that the prier owner was not 
made a party will not defeat the suit. 

2. Samb— Infringement— CoMBiNED Churn and Butter Wokker. 

The machine described in the Disbrow patent, Xo. 490,105, for a com- 
bined rotary churn and butter worlser, while not the first to embody the 
idea of combining the two functions, was the first to perforai the double 
function in such satisfaetory manner as to bring it into extended and gên- 
erai use, and the patent is entitled to the libéral construction in respect to 
équivalents accorded to pioneer inventions. It is infringed by a machine 
différent from that described therein only in respect to the gearings, which 
are either merely changed in form, without any substantial change in de- 
vice, or in which obvions mechanical équivalents are sixbstituted for some 
of the parts in the patented machine. 

This was a suit in equity by the Owatonna Manufacturing Com- 
pany against F. B. Fargo & Co. for alleged infringement of a pat- 
ent. 

Paul & Hawley, for complainants. 
Benedict & Monsell, for défendants. 

LOCHKEN, District Judge. The complainant, a Minnesota cor- 
poration doing business at Owatonna, in that state, brings this suit 
to restrain the défendant, a Wisconsin corporation, from infring- 
ing patent No. 490,105, issued January 17, 1893, to Reuben B. Dis- 
brow and Darius W. Payne for combined churn and butter worker, 
and to recover damages for past infringement. The défendant, be- 
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fore answer, moved to hâve the service of the subpœn.a set aside 
and vacated, on the alleged ground that it was a corporation and 
citizen of the state of Wisconsin, having no business, place of busi- 
ness, or agent in the state of Minnesota. On the showing made 
then, the motion was overculed, but, on the évidence taken in the 
cause, the défendant on the hearing renews the same objection to 
the jurisdiction of this cou^^t. The défendant, as stated, is a Wis- 
consin corporation, having its principal place of business and its 
raanufactory for churns and dairy machinery and iraplements at 
Lake Mills, in that state. It is adniitted that for a considérable 
time prior to December 22, 1896, it kept a store fer the sale of ita 
manufactured articles, and also dairy supplies manufactured by 
others, which it also dealt in, at Nos. 32 and 34 East Fairfleld ave- 
nue, in St. Paul, Minn., and that this store in St. Paul was adver- 
tised by défendant as its brancb house, and that C. E. Frink was the 
manager, and J. L. Crump the tissistant manager, of that store or 
branch bouse. The évidence shows that about December 22, 1896, 
the principal officers and stockholders of the défendant formed a 
corporation under the gênerai laws of the state of Minnesota, hav- 
ing the same name as the défendant, and became large stockholders 
thereof, taking in also, as stockholders, the said J. L. Crump and 
his wife, who is the daughter of the vice président of the défendant, 
but no other persons not ofiScers fend stockholders of défendant; 
and that tbis Minnesota corporaticoi has ever since continued to 
carry on the same business at the sS me place in St. Paul, under the 
same manager and assistant manag<'r, with no change in signs, cir- 
culars, or advertisements, making jeriodical detailed accounts of 
the business of the St. Paul houst» to the défendant, which has 
continued to advertise the St. Paul house as the branch house of 
défendant, as before said Minnesota corporation was formed. The 
whole évidence is persuasive that the business of the St. Paul house 
is still in fact the business of the deff ndant, and that the Minneso- 
ta corporation is the agent of the del^ndant, as are also its man- 
ager and assistant manager. The servl''.e of the subpœna was there- 
fore sufflcient. 

The défendant urges that the suit shT»uld be dismissed, because 
when it was commenced the title to tii« patent was not in the 
complainant, but in the Disbrow MaE.vkacturing Company. Dis- 
brow and Payne, the patentées, by contract in writing, on October 
2, 1893, granted to the complaiuant the exclusive right to manu- 
facture and sell throughout the U aited States combined churns and 
butter workers, under said patent 490,105. As this writing did not 
by its terms convey to complainant the exclusive right to use the 
patented invention, it did not, uuder the décision in Waterman v. 
Mackenzie, 138 U. S. 255, 11 Sup. Ct. 334, amount to a transfer of 
the title to the patent, and therefore must be classifled as a license, 
leaving the holder of the title a necessary party to any suit for in- 
f ringement of the patent for technical reasons, although, in every 
case of infringement by the unauthorized manufacture or sale of the 
patented article, the complainant alone would, in equity, be entitled 
to ail damages recovered. The complainant could even maintain an 
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action against the owner of the patent, should he, after tlie grant of 
such exclusive license, manufacture and sell such patented article 
in the United States; and in the case of suit against other inf ring- 
ers, if the owner of the patent refused to join as complainant, he 
might be brought into the suit by being joined as défendant. 

In a suit in equity, where the complainant bas ail the substantial 
right to the relief and to the recovery,if he omits to joinatechnically 
necessary, but really formai, party, he will be allowed to bring such 
party in by amendment; and in this case, as the complainant actu- 
ally acquired the technical title to the patent just after the suit was 
begun, it was properly allowed to allège that fact by supplemental 
bill. Tliere was no longer any reason to make the prior holder 
of the title to the patent a party, as, even in respect to the past 
infringements alleged, the équitable and substantial right of recov- 
ery was in the complainant alone. 

In respect to the validity and scope of the patent, and to the 
charge of infringement, it is true that, prior to this Disbrow patent, 
rotatory cylindrical churns, with slats or flights on the inner sur- 
face of the periphery, to agitate the cream, were in use, and in some 
cases were so arranged that after the churning was donc, and the 
buttermilk drawn off, rollere could be introduced within the churn 
for kneading and working the butter, brought up by the slats and 
dropped upon the rollers by the rotary movement of the churn. 
The Disbrow churn, however, seems to hâve been the flrst which 
without removing any of the parts f rom the machine, or introducing 
into it any further or other appliances, could be changed in a 
moment, by a shift of the gearing, effected by the movement of a 
lever, from a successful churn to a successful and satisfactory 
butter worker. The value of the invention appears to hâve been 
promptly recognized by dairymen, and I think the patent must be 
regarded as entitled to that libéral construction in respect to équiv- 
alents which are accorded to patents for what are called "pioneer 
inventions." Although prior inventions disclose the conception 
of the idea of combined churns and butter workers, and the con- 
struction of such machines, of varying utility and convenience, the 
Disbrow machine differed from ail the others, and the évidence 
fairly shows that it was the flrst machine to perform this double 
function in such satisfactory manner as to bring it into extended 
and gênerai use. 

Without attempting any technically accurate description, it may 
sufflce to say that the Disbrow machine, as described in the pat- 
ent owned by complainant, has a cylindrical rotatable drum, the 
two heads of which hâve openings in the centers, and are supported 
by métal spiders fastened to the outside of the rims of the heads 
around the openings and journals upon the frame at each end, out- 
side the drum. The openings in the heads are closed by inde- 
pendent heads or disks, on the inner side, through which pass the 
journals of two rollers, side by side, to crossheads outside the heads 
of the cylinder at each end; which journals are thrown ont of gear 
by a lever movement when the disks are clamped to the heads, to 
close the openings in churning. Then the rollers revolve with the 
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cylinder in churning, and perform no funçtion uniess in sliglitly 
aiding in the agitation of the cream. When the cliurning is com- 
pieted, the buttermilk is drawn ofl, the disks covering the openings 
in the lieads are unclamped, and the journals of the rollers, by a 
slight moTelQient endwise, by means of a small lever, are slipped 
înto gear, and no longer revolve with the cylinder, but, lying side 
by side near the center of the machine, turn towards each other, 
each on its own journal, and squeeze and knead the butter as it 
is carried up by the slats of the revolving cylinder, to drop by 
gravity upon the rollers, when, after passing betweea them and fall- 
ing to the bottom of the cylinder, it is again carried up and dropped 
upon the rollers as before, and this process continued until the but- 
ter is sufficiently worked. The évidence shows that the complain- 
ant, almost immediately aft^r beginning the construction of thèse 
machines, adopted a mechanical change from the form shown in 
the patent, by bringing the rear crosshead upon which the journals 
of the rollers rest at that end within the cylinder, and, in the stead 
of the loose head or disk at that end, a shaft to support that cross- 
head passes in a collar or gudgeon through the center of the rear 
head of the cylinder, supporting that crosshead, and the ends of 
the rollers resting thereon, upon the frame, outside the cylinder. 
This device is filainly the mechanical équivalent of that shown and 
described in the patent, and performs the same functions in the 
same way. 

The défendant, in its earlier construction of combined churns 
anâ butter workers, of the kind of which the so-called "Kilkenny 
Machine" is a sample, copied, with immaterial variations, the 
machine, with two open heads, described in the Disbrow patent. 
In its later construction of the kind called its "Style A Machine," 
it copied, with like immaterial variations, the machine as made 
by the complainant, with the rear crossheads within the cylinder, 
as above described. The différences between the defendanfs ma- 
chines and those of the complainant, in each of thèse instances, are 
in respect to the gearings^ and consist in the adoption of obvions 
mechanical équivalents or mère changes in form, in respect to 
which any sMlled mechanic can vary the manner and form in- 
deflnitely, without any substantial change in the devices. The in- 
tent of the défendant to infringe the Disbrow patent, and use the 
patented invention in disregard of complainant's rights, is evi- 
deuced, as I think, by its procuring the transfer to it of the tech- 
ûical title to that patent, subject to complainant's rights, in con- 
nection with its employ ment of Disbrow, the patentée, and Brown, 
the mechanic who had eonstructed for Disbrow his first expéri- 
mental machine^ and by its procuringof one of complainant's ma- 
chines for use in making patterns, and ialso by its attempts, with 
the assistance of Disbrow and Brown, to overthrow the Disbrow 
patent, upon the claim, which it failed to sustain, that Brown, and 
not Disbrow, was the real inventor. Letdecree be entered afifirm- 
ing the validity of said patent No. 490,105, and complainant's title 
thereto, and adjudging that th& défendant has infringed the same, 
and that complainant is entitled to recover of défendant the gains 
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and profits it bas received from such infringement, and awarding^ 
a perpétuai injunction, and an accounting of such gains and profits 
as prayed in the bill and costs. 



CONSOLIDATED FASTENER CO. v. AMERICAN FASTENER CO. 
(Circuit Court, N. D. New York. May 21, 1899.) 

No. 6,713. 1 

1. Patents— Pheliminart INJONCTION— Public AcQDiESCENCB. 

To take the place of an adjudication, public acquicscence must be long 
continued, under such circumstances as to induce the belief that infrlnge-; 
ments would hâve occurrcd but for the fact that a settled conviction exlsted 
in the minds of manufacturers, vendors, and users that the patent was 
valid, and must be respected. A patent which is not molested simply be- 
cause it is for no one's interest to Infrinse is not "acquiesced" in, within 
the légal acceptation of that term 

2. Samb— Proof op Infkingement. 

To obtain a prelimin.ary injunction, the complainant must, on the ques- 
tion of infringement, satisfy the court beyond a reasouable doubt. 

3. Samb. 

The Mead patent, No. 437,161, for a garment fastener, considered, ano 
a preliminary injunction denied, beeause the proofs left yie question of in- 
fringement in doubt 

This was a suit in equity by the Consolidated Fastener Company 
against the American Fastener Company for alleged infringement 
of a patent. The cause was heard on a motion for preliminary in- 
junction. 

John R. Bennett and Odin B. Roberts, for complainant. 
W. H. Kenyon, for défendant. 

COXE, District Judge. This is a motion for a preliminary in- 
junction seeking to restrain the infringement of the first claim of 
letters patent No. 437,101, granted to Albert Gr. Mead, September 
23, 1890, and now owned by the complainant. 

The patent has never been adjudicated. There has been no gên- 
erai acquiescence. Infringement is stoutly denied. Where thèse 
conditions concur the rule is well nigh universal that a preliminary 
injunction should not Issue. Smith v. Meriden Britannia Co., 92 
Fed. 1003, and cases cited. 

In order to take the place of an adjudication acquiescence must 
be long continued in such circumstances as to induce the belief 
that infringements would hâve occurred, but for the fact that a 
settled conviction existed in the minds of manufacturers, vendors 
and users that the patent was valid and must be respected. A 
patent which is not molested simply beeause it is for no one's in- 
terest to infringe is not "acquiesced" in within the légal accepta- 
tion of that term. 

It is true that the Mead patent has been in existence since Sep- 
tember, 1890, and has not been infringed; but on the other ha ad 
it is asserted, and not contradicted, that neither Mead nor tiie 
complainant ever made and put upon the market a fastener em- 
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bodying the device covered by the first claim. It never went înto 
ooinmercial use. 

Upon the question of infringement the complainant must, in or- 
àev to obtain the summary relief demanded, satisfy the court be- 
yond a reasonable doubt. 

The claim covers "a female member made in two parts" and it is 
conceded that if the claim be strictly construed and limited to two 
parts, the défendant does not infringe, for the reason that more 
than two parts are actually assembled in the construction of its 
button-hole member, 

That the claim is susceptible of the construction contended for 
by the défendant cannot be denied. It is enough for the présent 
motion that the court entertains doubt as to the propriety of the 
complainant's contention. For manifest reasons the court should 
not at this stage of the litigation extend the discussion beyond 
the point necessary for the décision of the motion in hand. 

The motion must be denied. 



BUNDY MFG. 00. v. DETROIT TIME-REGISTBR CO. 

(drcul», C»urt of AppeaJs, Sixth Circuit. May 2, 1899.) 

No. 604. 

1. Patents— Infringement— JoiNDER op Eléments. 

One may not escape infringement by tlie mère Joinder of two éléments 
Into one Intégral part, if the united part effects the same results, in substan- 
tially the same way, as the separate parts before the union. 

3. Same- "Mechanical Equtvalentb— Wobkmen's Time Recordees. 

In a workman's time recorder, the mère substitution, for a turning key 
having the workman's number on its ward, of a pushing key having such 
number upon a fin, the funetiou of each being to set in motion meclianism 
which operate the Impression devices, is but the use of a jnechanical 
équivalent, , 

8. Same. 

A patent for a workman's time recorder, in which the printing is done 
by pressing a reeording strip itgainst the type by a blow from an impression 
hammer, is infringed by a mechanism in whicb the type is pressed upon 
the reeording strip by pressure only. The two methods are mère mechan- 
ical équivalents. 

4. Same— CoNBTRDCTiON of Patent. 

To be entitled to the benefit of the doctrine of, équivalents, it is not e.s- 
sential that the patent shall be for a pioneer invention in the broad sensé 
of that term. If the invention is one which marks a decided step in the 
art, and has proved of value to the public, the patentée will be entitled to 
the benefit of the rule of équivalents, though not in so libérai a degree as 
if his invention were of a primary character. 

5. Saks — Meritorioubnebs of Invention. 

The meritoriousness of an improvement dépends— First, upon the extent 
to which the former art taught or suggested the step taken; and. second 
upon the advauce made in the usefulness of the machine as improved. 

6. Same-^Estoppel bt Accepting Action of Patent Office. 

To be estopped by the action of the patent, office, the patentée must be 
shown to hâve surrendered something which he now claims in order to 
obtain that which was allowed. 
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7. Same— Workmbn's Timb Recordbrs. 

The Bundy patent, No. 452,894, for a workman's time recorder, con- 
strued, and held infringed as to clalms 3 and 4 by the time recorder of the 
Watson patent. No. 515,805. 

8. Same. 

Tlie Bauer patent, No. 305,882, for a watchman's time detector, con- 
strued. lïmited, and held net infringed as to claim 4 by the time recorder of 
the Watsun Patent, No. 515,805. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Michigan. 

Alan D. Kenyon and Wm. Houston Kenyon, for appellant 
James Whittemore, for appellee. 

Before TAFT and LURTON, Circuit Judges, and CLAKK, District 
Judge. 

LUKTON, Circuit Judge. This is a bill to restrain infringement 
of the third and fourth claims of patent No. 452,894, of May 26, 1891, 
to W. L. Bundy, for a workman's time recorder; and also the fourth 
claim of patent No. 305,882, of September 30, 1884, to W. Bauer, for 
a watchman's time detector. The défendant is a corporation known 
as the Détroit Time-Register Company, and is engaged in making and 
selling a workman's time recorder, under a patent to N. M. Watson, 
No. 515,805, of March 6, 1894. Bundy's invention relates to time- 
recording mechanism actuated directly by a clock, and connections 
with a clock, by which the time of the arrivai or departure of work- 
men, clerks, or other employés may be recorded by the employés 
themselves. His spécifications state that his object is "to provide a 
mechanism by which each workman or employé in a shop or factory, 
or the like, will, by his own act, accurately record the time of his 
arrivai or departure, thereby preventing ail disputes, each workman 
having his own key, and being known by an arbitrary number, which 
is embossed upon the bit of the key, and, upon its being inserted and 
turned, will présent the embossed number in alignment with the 
numbers upon the hour and minute recording wheels, and through 
the agency of a hammer and pad thereon, actuated by the key, and a 
ribbon and strip of paper in proper juxtaposition the hour, minute, 
and the number of the key will be printed upon the paper, and a feed 
mechanism will shift the paper and ribbon a flxed space, ready for 
the opération of the printing mechanism by the next workman and 
the recording of his time and the number of his key, as before. T'hen 
the 'time' of each workman is made up from the paper strip, crediting 
each one with the time between his arrivai and departure, whether it 
be full time or only a part thereof." The claims which are hère in- 
volved are as f ollows : 

"(3) A clocli movement and hour and minute recording wheels, synehronous 
mechanism actuating said wheels, a key provided with a bit earrying numbers, 
brought into alignment with the hour and minute wheels by the turning of the 
key, a recording strip, and an impression hammer, in combination as set forth. 
(4) A clock movement, hour and minute recording wheels, synehronous mech- 
anism actuating said wheels, a key provided with a bit earrying numbers 
brought into alignment with the hour and minute wheels by tmniug of the key, 
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a ward upon the key, a recording strip, and an Impreseion hammer operated 
by mechanism actuated by the ward of sald key as tt isturned, in combina tlon 
as set forth." 

The patentée does not claim any novelty in any of the parts or élé- 
ments of his combination. The daims involved are (Jistinctly for 
the union or combination of ail the éléments arrangea and combined 
together so as to accomplish a given resuit, in the manner described. 
Neither does the comidainant insist that the structure of the défend- 
ant includes the précise mechanism described in the spécifications of 
his patent, nor that the éléments combined to produce the results 
attained are identically the elenleiits déâçribed in the patent to 
Bundy. What is claimed is thie: That both the éléments and ac- 
tuating mechanism found in the structure bf the défendant are me- 
chanical équivalents for those found in the Bundy machine, and that 
they are combined in substantially the same way, so that the mechan- 
ical équivalent for each élément performs substantially the same func- 
tion of the cdrresponding élément in the complainant's machine; and 
that the différences between the éléments combined in the two ma- 
chines, and in the mode of arrangement, are merely colorable accord- 
ing to the raie forbidding the use of known équivalents. 

The leamed judge who decided this case in the circuit Court, after 
an elaborate considération of the daims of the Bundy patent in the 
light of the history of the art aaid of the occurrences in the patent 
office, reached the conclusion that the Bundy patent was not entitled 
to a libéral construction, nor to the beneflt of the doctrine of équiva- 
lents, but was limited to the spécifie device described and claimed 
by him, and that, thus construed, < the defendant's structure did not 
infringe. In this interprétation of Bundy's invention we are unable 
to agrée. Our inability to agrée with the conclusions of the circuit 
court results from the view we take of the meritoriousness of Bundy's 
combination in producing a simple and accu rate time recorder, capa- 
ble of being used by a very large number of workmen in rapid 
succession, and without danger of confusion or error. The results at- 
tained by him were such as to distinctly mark the line between suc- 
cess and failure, and the rapid occupation of the field by his inven- 
tion serves as évidence that the public for the first time realized that 
in his time recorder had been found a practical structure, which ac- 
compliehed accurately and simply what no previous invention would 
do. It is manifest from the conditions under which such a mechanism 
must be operated, as well as from the results sought by its use, that 
to be efficient it must be capable of correctly recording in rapid suc- 
cession, not only the time of arrivai or departure, but eome number 
or mark by which each of an indefinite number of employés may be 
distinguished from ail of his associâtes in connection with the record 
of his time. But this record must be one which can be automatically 
made by the machine when set in motion by the workman. This con- 
dition makes it of the highest imi>ortance to the usefulness of the 
récorder that the act to be done by the workman shall be single 
and simple, so simple that employés of every grade of intelligence 
shall be capable of operating the machine without liability of mistake 
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in the record or injury to the machine. Tliis was the problem which 
required solution in order to produce a practical time recorder, and 
this problem is fully met in the invention of Bundy. But it is eaid 
that, if the claims of hi» patent are so broadly construed as to give 
him the benefit of a libéral application of the raie of équivalents, it 
will be found that he was anticipated; and for the purpose of limit- 
ing Bundy to the précise structure described by him the défendants 
hâve gone very deeply into the so-called "history of the art." For 
this purpose a séries of patents for watehman's clocks hâve been intro- 
duced, including the following: J. E. Buerk, August 25, 1865; An- 
ton Myers, No. 117,442, of 1871; L. Aldridge, of 1875; W. Imhauser, 
of 1876; and W. Bauer, No. 305,882. The gênerai nature of the ma- 
chines represented by the patents referred to, and their uses isi fully 
discussed and explained in Imhauser v. Buerk, 101 U.S. 647. The 
learned counsel for défendant, in his brief , thus describes thèse clocks, 
and the limitation upon their usef ulness, by saying : 

"In ail tliese watchman clocks, however, the lecordlng strlp was moved by 
the clock, and was synchronized therewith, so that they were not adapted to 
be used by a large number of watchmen In quick succession, because if so 
uBcd, they would print in the same place ; but were rather intended for use by 
one or a few watchmen at différent intenrals of time. In other words, there 
was no paper feed after each opération." 

It is true that in a patent to B. Bocklin, No. 199,181, for a tell- 
tale clock, there is found a feeding device by which the recording 
strip is fed forward with each opération. But Bocklin's invention, 
though embodying hour and minute recording vrheels, synchronized 
with a clock, and a recording strip carried forward with each 
opération of the machine, was in fact intended only for use by 
watchmen who might record thereon the time of call at the station. 
There was no way by which the machine could be ilsed by more 
than a very few watchmen, because no means for identifying a 
large number of employés was included in the invention. The 
problem was a distinct one. A watehman's clock, to be used by one 
or two or three watchmen, or possibly as high as seven, was well 
known. But such machines were not adapted for use as time re- 
corders for an indeflnite number of records made in quick succes- 
sion. The évolution of a practical workman's time recorder out 
of the improved watehman's clock of either Bauer or Bocklin re- 
quired the discovery and application of mechanism by means of 
which each of an indeflnite number of employés of varying de- 
grees of intelligence and care might, by a single and simple acjt, 
identify himself in association with a record of the exact tiîie of 
doing that act. This involved invention. This is just what Bundy 
was the first to do, in a way which met ail thé conditions requisite 
to a time recorder which should rapidly, accurately, and without 
danger of mistake keep the time for a great number of men, who 
might arrive or départ in quick succession. A number of others 
sought to accomplish this end before Bundy made the invention 
now involved. Those which are regarded as the closest anticipa- 
tions are the patents of Lane & Hill, No. 210,788, dated December, 
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1878; :G. S, Haskell, No. 319,092, dated June 2, 1865; W. L. Bundy, 
No. 893,205, dated November, 1888; and of A. Dey, No. 411,586, 
dated Septéinber 24, 1889. The patent in suit to W. L. Bundy 
foUows ail of thèse, and is dated May 26, 1891. That which is 
the closest approximation to Bundy's patent is also the flrst in time 
of those mentioned, being the patent to Lane & Hill. This structure 
is shown in Figs. 1 to 7, inclusive, set out below . 

It coHtains, like ail patents for time recorders, a clock movement, 
hour afld minute recording wheels, h and m, synchronous meclian- 
ism for actuating thèse wheels, a movable recording strip, i, and 
impression mechanism for pressing type on the recording wheels, 
h and m, and upon the end of the so-called "key," q, against the 
recording strip which runs between the type upon the registering 
time wheels, and the type recording the workman's number carried 
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on the end of the key, q. No inking ribbon is used, the record 
being embossed. The so-called "key," q, is not a key in any true 
sensé, inasmuch as it does not set in motion or actuate any mech- 
anism whatever. It is properly an elongated type, the type being^ 
carried on its inner head, 8. The type carried in this way repré- 
senta the number distinguishing the workman carrying and using 
the particular key. This key is inserted in a slot in the plunger, 
r, in a sleeve, s, as shown in Fig. 2. The fin, 10, shown on the key 
in Fig. 2, performs no function in operating the mechanism, and 
serves only to keep the key in an upright position. This machine 
is operated by inserting the key, 9, in the plunger, r, and then 
grasping and turning the handle, v, shown in Fig. 1. The fin, 10, 
is notched, as shown by 11 in Fig. 2, "as is also the shank of the 
plunger, r, to permit the cam, t, or an arm or toe on the shaft, u, 
94 F.-34 
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when turned by the workman seizing the handle, v, to descend into 
an opening in the sleeve, s, and act against the shoulders of the 
key and of the plunger, force the key, plunger, and pad forward, 
and press the strip, i, against the registers, h, m, and emboss or im- 
print upon the strip the hour and minute of the day at which the 
movement took place. The head, 8, acts against the bed, w, placed 
opposite it, behind the strip, so that with each record of hours 
and minutes there also appears a letter, character or number to 
designate a person." This embossing, it will be noticed, occurs 
on both sides of the recording strip; that is, the number carried on 
the workman's key is embossed on one side, while the figures 
representing time are embossed upon the opposite side. This 
invention was never put into practical use, none being ever sold 
or made for purposes of sale. The mechanism of the Lane & Hill 
de vice is put in motion, not by the opération of any key, but by 
the handle, v. The key is merely an elongated type, and performs 
no function except to cftrry into proper position the type on its 
end, and to act in conjunction with the plunger into which it is 
inserted as a part of the impression mechanism by which the em- 
bossing is done. The handle, v, actuates the mechanism for feed- 
ing forward the recording strip afe well as the impression mech- 
anism by which the printing is dope. The defect in this device 
as a practical workman's time recorder is that its opération re- 
quires twoentirely distinct acts tbjbe done by the workman : First, 
he inust insert the key in the sltrt of the plunger far enough for 
the caip, t, to engage the notch, 11; and, second, he must grasp 
and turn the handle, v, with the requisite force tp press the pllin- 
ger forward and do the work of : çmbossing. The necessity for 
doing two distinct things is in itse;lï most objectionable in a device 
of this kind. The mechanism was liable to injury if the key is not 
inserted far enough to enable tiecàm to engage the key in its 
notch, and was liable to beçome jâmnied in the plunger. Excepive 
force, altogetîier likely when men are croivding and indiffèrent, 
applied to ,the. crank handle, is likély to resuit ia injûfy to the 
crank by^ loosening or detaching the handle f rom the shaft. Ail 
of thèse defects are pointed out by experts, in addition to the fact 
that the opération of thç machine is necessarily much slower than 
thatof que requiring only one simple act by the operator. This in- 
vention was never put into practical use, none having ever been 
made for the market. , 

The Haskell patent iswholly unlike the Bundy in material respects. 
Haskell attempted to solve the problem of identifying the workman 
by requiring them to write their names or numbers upon the paper 
strip and then to print the time by revolving a handle. The Bundy 
patent of 1888, undertook to accomplieh the desired resuit by placing 
numbers representing the différent employés upon wheels called **op- 
eratora' wheels" within the casing of the clock. The Workman's 
number is brought into alignment with the type upon the time-re- 
cording wheels by lugs upon the key of différent shapes and lengths, 
operating thvough a complicated and délicate mechanism to move the 



BDNDY MFG. CO. V. DETROIT TIME-BEGISTER CO. 681 

operator'e type wheel. The intricacy and delicacy olthe mechanism 
neceesary to bring thé particiilar number desired into alignment was 
such as to make ihe machine unreliable; and of no practical value 
whatever. It was but a toy machine, and, was worthless for actual 
use. The Dey machine was another which placed the workman's 
number npon an operator's type wheel inslde the machine. Thèse 
wheels were connected with indicators on certain index plates on the 
face of the recorder. The workman was first required to turn the 
indicator opposite to the desired number on the index plate, which 
brought the corresponding number on the operator's type wheel into 
alignment ynth the type-recording wheels. Then the workman is 
required ;to pull down a lever which sets in motion the mechanism 
which ddës the printing, and feeds forward the strip and inking rib- 
bon. This constituted the state of the art when Bundy made the 
invention covered by his patent of 1891. , There was no practical 
operative machine which fully met the conditions incident to the 
succeesful use of such a recorder, where both simplicity and accuracy 
were essentials to usefulness. 

The Bundy time recorder is a structure which automatically re- 
cords upon a movable recording strip the time of the arrivai and 
departure of employés, and, opposite the time, records the individual 
mark or number distinguishing the différent workmen, so that the 
précise time of the arrivai of each workman is distinctly recorded. 
Each workman is furnished with a key, upon a bit or ward of which 
is a number in type, by which the particular workman is distinguished. 
The record is made by the simple opération of inserting and tuming 
the key. The recording strip of the claims is a movable strip fed 
forward with each tuming of the key, and with this strip the inking 
ribbon is aleo carried. The single and simple opération of turning 
the key not only brings the type printing the workman's number 
into alignment with the type on the time recording wheels, but by 
the same opération the ward of the key sets in motion mechanism 
within the machine by which the recording strip and inking ribbon 
are fed forward, and also actuates suitable impression mechanism 
by which the type carried on another ward of the key for printing 
the workman's number and the type upon the time-recording wheels 
for printing the time indicated by the clock, are brought into con- 
tact with the inking ribbon and recording strip and a printed record 
made. The -very essence of this invention lies in Bundy's key and 
its functions, for by the simple and easy opération of that key the 
work of aligning, printing, and feeding is done. This structure is 
sufaciently illustrated by Figs. 1, 3, 4, 5, 10, 11, and 12 of the draw- 
ings of the patent, which are set out on folio wing pages. 

Fig. 1 is a front élévation of a clock, having its front broken away 
to show the recording mechanism. Fig. 3 is a side élévation of the 
recording mechanism, showing the impression hammer and helve 
in partly dotted lines. Fig. 4 is a top plan of the hour and minute 
recording wheels, 10 and 11, the mechanism for actuating them, 
inserted and turned into position in alignment with thèse wheels, 
ready for the making of the impression, as shown in Fig. 3. Fig. 7 
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is a side élévation of Bundy's key, showing an arbitrary number on 
the so-called "bit," 21. *:ig. 5 is â sectional élévation of the recording 
mechanism, the froat beijig re^moyed, and the hour and minute wheeîs 
and the means for actaal|ng them beiiig also Içft off, and showing in 
dotted Unes the position afisumed by |^e h^imme^, and helve, and their 
operating mechanism, 'WÏten a key isi tbibned, atd just at the instant 
when the hammer is abôiit to be released by a felight, further move- 
ment of the key. Fig. ;J.Ô is a front' élévation of the key locking 
pawl, the parallel bars supporting ItJ- and the shaft to which said 
bars are seeured. Fig. 11 is a side élévation oï the pawl detached. 
Fig. 12 shows the key turned ÎQ the key holder, and the hammer 
in the act of making an impression. -, ■ 

Defendant's mechanism, like that.of com^plainant's, consists of two 
parts, — a large clock case, containî^g dock works, and a smaller 
machine within the clock case. Tirée drawings found below repre- 
eent correctly the mechanism invQlved in the time recording ap- 
paratns carried within the clock frame, and show ail the material 
parts of the machine, except the clock movement. Thèse drawings 
are as folio ws: ■ 
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The following are the material parts sliown by thèse drawings: 
First. Hour and minute recording wheele, F and G, with type upon 
their périphéries representing the hours and minutes. Second. Syn- 
chronoufi mechanism between the clock movement, net shown, and the 
time-recording wheels, F and G, by which thèse wheels are actuated. 
Third. A recording strip, V, and an inking ribbon, W, which are fed 
forward by opération of the key each- time it is insert ed and puslied. 
Fourth. An impression mechanism cohsisting of the Ivcy, C, the arms, 
E, e, rocking bar, é, wheels, F and Gr, and the printing cushions, 
T, t. Fifth. The key, C, carrying the workman's number on its end, 
and having a fin or projection, c, on one side, as shown in Fig. 2. 
This key is inserted in keyhole, B, and is then puslied inward as far 
as it will go. This inward thrust of the lœy brings tlie worlcman's 
number on the key into alignment with the type upon the recording 
wheels, F and G. The same inward thrust causes the fin or ward, 
C, to strilie arm, E, of rocking bar, e', and depresses it. Arm, e, 
being fixedly secured to rocking bar, e', is also depressed. In its 
downward course, arm, e, strikes against hour wheel, F, forcing it 
and the minute recording wheel. G, downward. The downward 
pressure upon the type-recording wheels being simultaneous with the 
thrust of the key, the workman's number and the type upon the 
time wheels are simultaneously pressed against the recording strip 
and inking ribbon and printing cushions, T, t, and effect the printing 
by force of the inward thrust given the key by the dperator. The 
printing of the workman's number is done independently of the 
mechanism by which the type on the time wheels are niade to print. 
The stem of the key, when pushed in, passes by the rim of the outer 
wheel until it strikes with its end against the recording strip and 
inking ribbon on the printing table or cushion, T. Were it not for 
the engagement by the projecting fin or ward of the key with the arm, 
E, the workman's number would alone be embossed or printed. 
The ftmction of the fin, e, is, through cohnecting mechanism, to carry 
down the wheels, F and G, endwise, and press them against the same 
cushion simultaneously with the number on the end of the key. 
"Thus the key," says Mr. Barthel, the expert for défendant, "in de- 
fendant's machine not only makes the imprint of its own number by 
the pressure of the hand, but it also presses the hour and minute 
wheels against the recording strip and printing tablé to produce a 
record of the time in connection with that of the key." The pressure 
upon the key by the hand of the operator is, however, applied to the 
time-recording wheels only through the rock shaft and arms, E, e, 
for the key does not corne ipto direct contact with those wheels. 
The hammer-like force of the inward thrust of the key is transmitted 
to the recording wheels by the interposition of the rock shaft and its 
arms, with which the fin or ward of the key engages as it is thrust 
inward. But the défendant contends that, although its structure 
greatly resembles that of the complainant, yet they do liot infringe, 
for the following reasons: (1) Because défendant does not use a 
turning key ; (2) défendant does not use a key which carries a num- 
ber on its bit; (3) défendant does not use an impression hammer. 
It is true that défendant does not use a turning key. It bas sub- 
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etituted for a turning key one which, instead of turning, perforais the 
same functions by an inward thrust. The so-called "fin" is the équiv- 
alent of the ward upon Bundy's key. It does the same work by a 
thrust, wtiich, in Bundy's machine, is done by turning. The ward 
or projection in each engages with other mechanism, and transmits 
motion or sets other mechanism in motion. The defendant's key 
carries the workman's number upon the end of its stem, instead of 
upon a projecting pièce of métal upon the side of its stem. The so- 
called "bit" of the complainant serves no other purpose than to carry 
the number so that, when the key is operated, the number will be 
in alignment with the time-recording wheels. The "bit" does not 
set in motion any other mechanism, and performs no function that is 
not performedi by the end of the stem of defendant's key. The most 
insistent contention of the défendant is that it does not use the 
"impression hammer" of the Bundy patent. The fourth claim of the 
Bundy patent includes as an élément "an impression hammer, oper- 
ated by mechanism actuated by the ward of said key as it is turned." 
The contention is that Bundy is limited to an impression hammer 
operated by mechanism set in motion by the ward of a turning key, 
and that it is open to another to substitute for an impression ham- 
mer a différent impression mechanism, and that it (the défendant) 
neither uses a hammer nor is its impression mechanism operated by 
mechanism actuated by the ward of a key "as it is turned." The dif- 
férence between the two methods of printing is only this: First. 
Bundy prints by pressing his recording strip against the type, while 
défendant prints by pressing the type down upon the recording 
strip. That the printing is done by a blow delivered by Bundy's 
"hammer," and by pressure only in the device of défendant, is not 
material. Both methods of printing were well known, and one is 
the full équivalent of the other. The différence between the two 
methods is at last but of degree in force used. Both produce the 
contact necessary to make an impression. Second. The mechanism 
which opérâtes the impression mechanism in Bundy's device is set 
in motion by a fin, ward, or projection of a key as it is thrust in- 
ward by the hand of the operator. The downward movement of the 
type-carrying recording wheels is transmitted to them through de- 
fendant's rock shaft and its arms which are engaged by the un of its 
key as it is pushed in. It is true that this transmitted power only 
opérâtes to print the hour and minute of the opération from the type 
carried by the type-recording wheels, for the number carried upon 
the stem of the operator's key is impressed upon the recording strip 
only as a resuit of the direct pressure of the operator's hand in push- 
ing against the key. So far as the printing of the workman's num- 
ber is done without the interposition of any other mechanism, the 
défendant possibly does not infringe. But so far as the key gives 
motion to other parts by which printing is done there is infringement, 
for to that extent défendant does use an impression mechanism ac 
tuated by the opération of the key. The complète impression mech- 
anism of the défendant consists in the time-recording wheels, the 
rock shaft and its arms, E, e, and the key, C. The function of the 
impression hammer of the Bundy patent is to print upon the record- 
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ing strijp thé number of the workman and the time of the opération,- 
and this ît'does by pressing together the recording strip, iriking ribbon,' 
and type. To produce this work, the impression mechailism is ac- 
tuatedby the key. The function of thosë parts of défendant's mech- 
anism which hâve been substituted for Bundy's "impression hammer" 
is to do precisely the same thing by pressing together the strip, the 
inking ribbon, and the typé.. One presses the strip down upon the 
type, and the other presses the type doWn ijpon the Strip. The in- 
strumentalities by which the type and the paper are brought to- 
gether are actuated in both cases by the ke;^ in the hands of the oper- 
ator. In one case power is started by tuming the key, and in the 
other by pushing against the këy; but iri both instances intervening 
meéhànism is engaged and sët iû motion by métal projections upon 
the kèy. That the recording wheels constitute a part of the défend- 
ant's impression mechanis.m is net, in this case, materiàl. One may 
not ëscape infringenjent by the mère joinder of two éléments into 
one intégral part. If the unîtéd part effects thé same résulte, in 
substantially the same way as the sepafate parts before thé union, 
the chiahge is colorable. McDonald v. Whitney, 24 Ped. 600; Ballard 
V. McOiuskey, 58 Ped. 880; Ovai Wood Dish Co. v. Sandy Creek, N. 
Y., Wpod Mfg. Co., 60 Fed. 285. It is clëar that, unless Bundy is 
limite^'to akey which is opératèd only by turning, and a key which 
carriés^ the number of the workman only upon a projection upon its 
side, and to an impression hanlmer opetatèd only by a ward of a 
key "as' it is turneîi," the fourth claim of the patent is infringed 
by thé ''recorder of thé défendant. We flnd nothing in the old art 
which ghould limit the clàims in suit to the précise structure he has 
described, or deprive the invéntor of a reasonable application of the 
doctrine ctf équivalents. The Lane & Hïll machine nearly approxi- 
mated a practical and Successful timé recorder. But the failure to 
so arrange the combination as that by the single act of operating the 
key the Avork of aligning and printiiig aùd feeding raight ail be donc 
made it aïi impractical machine for the purposes for which such a 
machine was useîul. The change required in order to make a re- 
corder operative by the single act of turning a key may seem simple, 
now that it has been done. But neither Haskell, nor Dey, nor Bundy 
in his 1888 patent, succeeded in supplying the mechanism needed, 
though they tried in différent ways, and although théy had before 
them ail that the old watchman's clock art could teach, as well as 
ail that taught by Lane & Hill. Their inventions were useless, be- 
cause they did not meet the conditions under which a workman's time 
recorder must be used. 

Thé ingenuity of Bundy in his patent of 1891 lies in his key and 
its functions as covered by his claims. Whether his key actuated 
the feeding and printing mechanisms by being turned or pushed 
is not of the essence of the invention. Pushing keys setting in mo- 
tion bolts and other mechanism were old, and but the équivalent of 
keys which did the same thing by turning. The only function of 
the bit upon which the workman's number was embossed was to 
carry that number into alignment with the time-recording type. 
That bit actuated no mechanism. The same resuit was accomplish- 
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ed by piacing the workman's number upon the inaer end of a key, 
which sets in noiotion other mechanism by pushing in place of turn- 
ing. Neither was it invention to cause the printicg to be done by 
pressing the type down upon the paper strip instead of pressing 
the paper strip against the type. The one was the plain équivalent 
of the other. Reece Buttonhole Mach. Co. v. Globe Buttonhole 
Mach. Co., 10 C. C. A. 194, 61 Fed. 958. That defendant's impression 
mechanism is not in the form or shape of a hammer is of no consé- 
quence unless the form itself is of the essence of the invention. 
This it was not. 

In Winans v. Denmead, 15 How. 330-342, the court, in uphold- 
îng a claim which covered a railroad car made of sheet iron "in the 
form of a frustum of a cône" against an infringer who had used 
a différent geometrical form without introducing any new mechan- 
ical principle or mode of opération, or attaining any new resuit, 
among other things, said: 

"Undoubtedly there may be cases in which the letters patent do include only 
the particular (orm described and claimed. Davis v. Palmer, 2 Brock. 309, Fed. 
Cas. No. 3,645, seems to hâve been one of those cases. But they are in entire 
accordanee wlth what is above stated. The reason why such a patent covers 
only one geometrical form is not that the patentée has described and claimed 
that form only; it is because that form only is capable of embodying liis in- 
vention; and, consequently, if the form is not copied, the invention is not used. 
Where form and substance are inséparable, it is enough to looli at the form 
only. Where they are separable, where the whole substance of the invention 
may be copied in a différent form, it is the duty of courts and juries to loolc 
through the form for the substance of the invention,— for that which entitled 
the inventer to his patent, and which the patent was designed to secure. Where 
that is found, there is an infringement; and it is not a défense that it is em- 
bodied in a form not described, and in terms claimed by the patentée. Pat- 
entées sometimes add to their claims an express déclaration to the efCeet that 
the claim extends to the thing patented, however its form or proportions may 
be varled. But this is unnecessary. ïhe law so interprets the claim without 
the addition of thèse words. The exclusive right to the thing patented is not 
seeurcd if the public are at liberty to make substantial copies of it, varying its 
form or proportions; and therefore the patentée, having described his invention, 
and shown its principles, and claimed it in that form which most perfectly 
embodies it, is, in contemplation of law, deemed to claim every form in which 
his invention may be copied, unless he manifests an intention to disclaim some 
of those forms." 

So, in Machine Co. v. Murphy, 97 U. S. 120-125, the court said: 

"Except where form is of the essence of the invuntion, it lias but little weight 
in tlie décision of such an issue; the correct rule being that, in determining the 
question of Infringement, the court or jury, as the case may be, are not to judge 
of similarities or différences by the names of things, but are to look at the 
machines, or their several devices or éléments, in the light of what they do, or 
what office or funetion they perform, and how they perform it, and to flnd 
that one thing is substantially the same as another if it performs substantially 
the same funetion in substantially the same manner, to obtain a like resuit, 
always bearing in mind that devices in a patented machine are difEerent, in 
the sensé of the patent law, when they perform différent functions, or in a 
différent way, or produce a substantially différent resuit. Nor is it safe to give 
much heed to the fact that the corresponding device in two machines, or- 
ganized to accomplish the same resuit, are différent in shape or form, one from 
the other, as it is necessary in every spécial investigation to look at the mode of 
opération, or the way the device works, and at the resuit, as well as at the 
means by which the resuit is obtained." 
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We are not unaware of the principle tliat the mère fact that two 
machines produce the same efEect does not establish that one is an 
infringement of the other. If it were so, it would operate as an 
admission that an inventor is entitled to patent his function. To 
be an infringement, "the alleged infringer must hâve done some- 
thing more thaa reach the same resuit. He must hâve reached it 
by substantially the same or similar means, or the rule that the 
function of a machine cannot be patented is of no practical value." 
Westînghouse v. Power-Brake Co., 170 U. S. 569, 18 Sup. Ct. 723. 
But, on the other hand, a charge of infringement is often made out, 
though the letter of the claim be avoided. Machine Co. v. Murphy, 
i)7 U. S. 120-125; Elizabeth v. Pavement Co., Id. 126-137; Hoyt 
v. Horne, 145 U. S. 302-308, 12 Sup. Ct. 922; Westînghouse v. Pow- 
er-Brake Co., 170 U. S. 537, 538, 18 Sup. Ct. 707. That Bundy is 
not, in a broad sensé, a pioneer in this art, may be conceded. 
But his invention was such as to mark a distinct step in the prog- 
rès» of the art. Indeed, his mechanism was the flrst successful 
structure of its kind. To be entitled to the benefit of the doctrine 
of équivalents, it is not essential that the patent shall be for a 
pioneer invention in the broad sensé of that term. If his invention 
is one which has marked a decided step in the art, and has proven 
of value to the public, he will be entitled to the benefit of the rule 
of équivalents, though not in so libéral a degree as if his invention 
was of a primary character. Mr. Justice Jackson, in Miller v. 
Manufacturing Co., 151 U. S. 186, 207, 14 Sup. Ct. 310, 318, said, 
"The range of équivalents dépends upon the extent and nature 
of the invention." The meritoriousness of an improvement dépends 
—First, upon the extent to which the former art taught or sug- 
gested the step taken; and, second, upon the advance made in the 
usefulness of the machine as improved. In McCormick Harvesting 
Mach. Co. V. C. Aultman & Co., 37 U. S. App. 299, 16 C. C. A. 259, 
and 69 Ped. 371, this court said: 

"Whether he specifically elaims in his patent the benefit of équivalents or 
not, the law allows them to him according to the nature of his patent. If it 
is a mère improvement on a successful machine, a mère tributary invention, 
or a device the novelty of which is confined by the past art to the partieular 
form shown, the range of the équivalents is narrowly restricted. It is a pioneer 
patent with a new resuit. The range is very wide. and is not restricted by the 
failure of the patentée to describe and claim combinations of équivalents. 
Nothing will restrict the pioneer patentee's rights in this regard save the use 
of language in his spécifications and elaims which permits no other reasonable 
construction than one attributing to the patentée a positive intention to limit 
the scope of his invention in some partieular to tlie exact form of the device 
he shows, and a conséquent willlngness to abandon to the public any other 
form, should it be adopted and prove useful. Instances of such a limitation 
may be found in Keystone Bridge Co. v. Phœnix Iron Co.. 95 U. S. 274. and in 
Brown v. Manufacturing Co., 6 U. S. App. 427, 10 V. S. App. 234. 6 C. C. A. 
528, and 57 Féd. 731." 

In the View we hâve of the step taken by Bundy, we think he is 
entitled to protect his real invention by a reasonable application 
of the rule of équivalents. We flnd in the structure of défendant 
ail the éléments of Bundy's combination, or their mechanical équiv- 
alents, combined in substantially the same way, and performing 



BCNDY MFG. CO. V. DETROIT TIME-REGISTER CO. 541 

Bubstantially the saine functions, and producing identicallj the 
same resuit as that effected by the same éléments in Bundy's de- 
vice. 

Neither do we ând anything in the proceedinge in the patent 
oflSce which, properly understood, should limit him to either a 
turning key or one carrying the operator's number on its bit. The 
circuit court fell into error in assuming that claim 3 of Bundy's 
patent was substituted for claim 2 of his original claims, the lat- 
ter being canceled upon a référence to the patent of Lane & Hill. 
Bundy's claims 1 and 2, as originally flled, were as follows: 

"(1) In a time-recordlng apparatus, hour and minute wheels, a rotating key 
provided wlth a number or character upon a bit thereof, to register the oper- 
ators upon a strip, and an impression hammer. (2) In a time-recording appa- 
ratus, the combination with the impression hammer of hour and minute regis- 
tering wheels, a liey inserted and turned to bring the number or character upon 
the bit thereof Into alignment with said wheels and a registering strip." 

Claims 10 and 11 of his original application were as follows : 

"(10) A clock movement, hour and minute registering wheels, synchronous 
mechanism aetuating said wheels Independently of each other and actuated by 
the clock movement, and a key provided with a bit carrying numbers brought 
into alignment with the hour and minute wheels by tbe turning of the key, a 
registering strip and an impression hammer, in combination as set forth. (11) 
A clock movement, hour and minute registering wheels, snychronous mechanism 
aetuating said wheels independently of each other and actuated by the clock 
movement, a key provided with a bit carrying numbers brought into alignment 
with the hour and minute wheels by turning of the key, a ward upon the key, 
a registering strip, an impression hammer operated by mechanism actuated by 
the ward of said key as it is turned, in combination as set forth." 

The other claims of his original application relate entirely to 
différent subjects, and hâve no eflect in the construction of those 
allowed and involved in this case. Claim 1 was rejected upon a 
référence to the Bauer watchman clock patent, No. 305,882, and 
because the éléments were not claimed in combination. Claim 2 
was rejected upon the statement that it was met in the Lane & 
Hill patent, No. 210,788. Claims 10 and 11 were rejected because 
it was "not seen that the wheels" are independent of each other, 
as stated. Claim 1 was amended so as to read as follows: 

"(1) In a tlme-recording apparatus, the combination with the hour and min- 
ute wheels rotated synchronously with a clock movement of a key provided 
with a number or character upon a bit thereof, to be rotated to record the num- 
ber or character upon a strip, and an impression hammer." 

In respect to the référence to Bauer, Bundy replied to the ruling 
of the examiner that "the Bauer patent does not show the syn- 
chronous hour and minute wheels, and consequently this imparts 
uovelty to the claim as amended." This claim, as amended, was 
again rejected, the examiner ruling that "the claim now presented 
is held to cover nothing patentable over what is shown in Bauer, 
before cited." Claim 2 was amended by changing "registering" 
to "recording," and again flled with the insistence that "this claim 
is not anticipated by the Lane & Hill patent, 210,788, for the 
reason that in that patent the key, when inserted, is in alignment 
for the printing. My device requires the turning of the key to 
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bfing : the' inuaiber inttJ ; aligïiimeiit» «nd my claim i% spécifie as , to 
the tûrningsof tli« key": ïbe elaiia, as amended, was again mjected 
upon the ground that "the second clàim as met in Lane & Hill, be- 
fore giveDi, infTieiw pf thsefact that it does not piake any différence, 
in a patentable sensej A\!hether the key is tumed, as in Bauer, of 
not tumed, as in Lane & Hill." Olaim 10 was amended by changing 
"registering" to "recording," and by striking out the words "in- 
dependently of each other," thus meeting the only objection made 
to that claim. Claim 11 was amended in the same way to meet 
the same objection, and both 10 and 11, as tlius amended, were 
allowed as claims 3 and 4 of the patent as issued. 

It will thus be seen that neither of the claims hère involved 
were ever rejected upon a référencé to either Bauer or Lane & 
Hill, and were originally disallowed upon a groùnd in no wise af- 
fecting the question of infrîngement hère involved, and, as allowed, 
include everything included as originally flled, except the clause 
as to the independent character of the two recording wheels. 
Both of thèse claims as originally presented concluded with the 
words, "in combination as set forth." Claims 1 and 2, as rejected, 
were manifèstly unwarrantably broad claims. Neither contained 
the limiting words, "in combination as set forth." Both were sub- 
ject to a construction which would include a key as an élément 
which had no other function than to carry the workman's number 
into alignment with the recording wheels. This was the construc- 
tion placed upon the claims by the examiner. Thus construed, it 
was manifëstiy a matter of no importance, in a patentable sensé; 
whether suchî alignment was effected by a pushing or turning key, 
and hence the aptness of the référence to Bauer and Lane & Hill. 
Both claims were subject to a construction which would include 
recording strip and impression mechanism actuated by mechanism 
nOt set in motion by the opération of the keyj but by a crank or 
handle as in Lane & Hill. The effect to be attached to the rejection 
6t a claim by the patent office was thoroughly considered by this 
court in Thomas v. Sprihg Oo., 47 U. S. App. 125-145, 23 C. C. A. 
211, 221, and 77 Fed. 420, 430, and the gênerai rule stated to be 
that, "when the patent office rejects a claim covering a certain de- 
vice on its merits, and such rejection is acquiesced in, and the 
patent issues, the applicant cannot af terwards be allowed a con- 
struction of the claims allowed wide énough tO embrace the claim 
which was rejected." Bundy was not required to limit himself 
to a "turning key" in order to secure thé allowance of his claims. 
When he called attention to the fact that his device required the 
turning of his! key when inserted "in order to bring the number 
thereon into alignment," and then sought to. sustain claims which 
would hâve included a device in which the feeding and printing 
mechanism might be set in motion by some means independent of 
the key, as in Lane & Hill, the examiner disposed of that distinc- 
tion by saying that "it made no différence, in a patentable sensé, 
whether the key is turned as in Bauer, or not turned, as in Lane 
& Hill." The essential différence between Lane & Hill and Bundy 
was in the fact that Bundy's key actuated his printing and feed- 
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ing mechanism, and also carried the operator's number into align- 
inent with the type upon the type-recording wheels. The last 
function is the only function of the so-called "key" of Lane & Hill, 
the printing and feeding mechanism in that deviez being set in mo- 
tion by other and independent means. Now, whether Bundy's 
key actuated his feeding and printing mechanism by being turned 
or by being thrust is not of the essence of his invention at ail, 
and, to use the ruling of the patent office, "it makes no différence, 
in a patentable sensé, whether the key is turned as in Bauer, or not 
turned as in Lane & Hill." Bundy did not, therefore, surrender 
every other mode of operating his key, and limit himself to a turn- 
ing key, by any amendment which was forced upon him in the pat- 
ent office. If he is limited to a turning key, and must stand 
by and eee his real invention robbed by the mère change in 
the form of the key, whereby, by an inward thrust, it engages with 
iind actuates mechanisms for printing and feeding which are but 
the équivalents of those actuated by his turning key, it must be the 
resuit of a strict interprétation of his claims by reason of the lan- 
guage he has voluntarily employed in them. This, we hâve already 
seen, is not the necessary légal resuit, and that he is entitled to 
a reasonable équivalent for a turning key. To be estopped by the 
action of the patent office, the patentée must be shown to hâve sur- 
rendered something which he now claims in order to obtain that 
which was allowed. That which he was required to surrender was 
the broad claims included in his original claims, numbered 1 and 
2. When we limit him to a mechanism in which his printing and 
feeding devices are actuated by the opération of his key in the 
hands of the operator, we hâve given to the rejection of those 
claims every effect which is required. 

The third and fourth claims should, as a conséquence of the 
cancellation of claims 1 and 2, be so construed as not to include 
the broad claims of the rejected application. But this we hâve 
done independently of any effect resulting from the cancellation 
of claims by the patent office, and we hâve construed both claims 
3 and 4 as including a recording strip and impression hammer 
actuated by mechanism set in motion by the opération of the key 
in the hands of the operator. True, we hâve not limited Bundy 
to impression mechanism in the shape or form of a hammer, nor 
to a key operated only by turning or carrying the workman's num- 
ber only on a projection upon its side. To hâve done so would 
be to destroy his patent, and open his invention to the assaults of 
those who, with only colorable changes, could avail themselves of 
the very heart of his invention. 

Complainant also owns the patent to Bauer of September 30, 
1884, for a watchman's time détecter, and it is claimed that de- 
fendant's key infringes the fourth claim of that patent. Bauer's 
patent expired July 26, 1896, the date of the expiration of his Eng- 
lish patent. This bill was filed April 2», 1896, and therefore before 
the expiration of the patent. The fourth claim of Bauer is only 
for a key and a key "for a time detector." It is expressly limited 
t.o a key "having a bit or bits provided with projecting type to 
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make the impression on the slip substantially as set forth." If 
construed to cover a key which does not turn, and wliich carries 
type only on the end of its stem, it would be anticipated by the 
key in Lane & Hill. It must be limited to the key described, and, 
as thus Umited, défendant does not infringe. 

The decree must be reversed as to the third and fourth daims of 
the Bundy patent, and remanded, with directions to enter a decree 
flnding défendant guilty of infringement of those daims, and for 
an Injunction and an account. Appellee will pay the costs of this 
appeal. 



THE EDWARD LUCKENBACK, 

(District Court, S. D. New York. May 5, 1899.) 

Costs in Admiralty— Action for CoLiiisioN — Both Vessels in Fault. 

Where, on a libel for collision, both vessels are held in fault, and, Ubel- 
ant's vessel alone having been injured, no cross libel is filed, and libelant 
recovers half his damages, each side will be allowed onu-half its taxable 
costs. 

In Admiralty. On application for taxation of costs. 
Carpenter & Park, for libelant. 
James J. Macklin, for respondent. 

BROWN, District Judge. In this case the libelant's vessel and 
the claimants' vessel being both held in fault, the damages were direct- 
ed to be divided. The claimants' vessel was not injured by the col- 
Ijeion, so that there was no cross libel, nor any damages set up in the 
answer. The libelant claims an allowance of half hi^ costs, without 
taking into considération the costs of the respondent The latter 
contends that the practice in this district, in cases of mutual fault, is 
that the costs of both sides shall be divided as well as the damages, — 
the same as if a cross libel had been flled for the recovery of damages 
to respondejit's vessel. 

The gênerai subject was carefully reviewed by Blatchford, J., in 
Vanderbilt v. Reynolds, 16 Blatchf . 80, Fed. Cas. No. 16,839, from which 
it appears that in cases like the présent, costs for the most part hâve 
been either refused to each side, or else the costs of both hâve been 
apportioned between them. The précise point afterwards arose be- 
fore him on appeal in the case of The Warren, 25 Fed. 783, 784, where 
the libelant's veœel alone was damaged, but both being held in fault, 
the libelant recovered half damages; and on considération it was held 
that "the costs of both parties should hâve been equally apportioned," 
and both having appealed the same rule was also applied to the costs 
of the appeal. It is notieeable, moreover, that in that décision, Mr. 
Justice Blatchford construed the case of The America, 92 U. S. 432, 
438, as requiring the costs of both sides to be apportioned, and not the 
costs of the libelant alone in cases like the présent. The case of The 
Warren was decided by Mr. Jhstice Blatchford in July, 1885, and the 
practice in this court has since then been in accordance with that 
décision. It was applied in the case of The Max Morris, 24 Fed. 860, 
where each side taxed one-half its costs, as appears on the face of the 
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decree, and the decree on both appeals was aiSnned. Id., 28 Fed. 
881; Id., 137 U. S. 1, 11 Sup. Ct. 29. The same dispositiou of costs 
was made in tbe case of The Non Pareille, 33 Fed. 524. 

In the présent case each side will be allowed one-balf its taxable 
costs. 



THE SAPPHO. 

(Circuit Court of Appeals, Fourth Circuit. May 2, 1899.) 
No. 291. 

1. Appkal in Admiralty— Review op Questions op Fact. 

Where the évidence in a suit in admiralty is taken before an examiner, 
the décision of the trial court on questions of fact is not entitled to the 
same controlling weight as where the judge saw and heard the witnesses 
testify, and will be more readily reviewed by an appellate court. 

2. CONTHACT FOR REPAIE OF VbSSEL— EXTRA WOKK — WaIVER OF WkITÏEN 

CONTRACT. 

A provision of a written contract for the repair of a vessel, that no extra 
work should be done unless an estimate in writing was flrst made and 
submitted to and signed by an officer of the corapany owning the vessel, 
may be waived; and where, after the vessel was stripped to begin the 
work, It was found to be impossible to make the repairs specifled in the 
contract without to a large estent rebuilding the huU, and after consulta- 
tion with the ofiicers of the company the contractor was told by the 
président to go on with tha work, which he did, and under the direction 
of a superintendent employed by the company, and with the Knowledge 
of its ofiicers and directors, replaeed ail the rotten parts of the hull, and 
made the vessel sound and seaworthy, the company, having accepted the 
vessel, must be eonsidered as having waived the written contract, and 
cannot invoke its provisions to defeat recovery for ail work done not 
specifled therein. 

3. Same-— Waivbr by Corporation. 

The fact that the owner of the vessel was a corporation, and took no 
formai action in the matter by its board of directors, wouid not prevent 
its being bound by the action of its ofiicers, and the acceptance of the ben- 
efit of the contractcr's work without objection. 

Appeal from the District Court of the United States for the Dis- 
trict of South Carolina. 

J. P. K. Bryan, for appellants. 

J. N. Nathans and Henry Buist, for appellees. 

Before GOFF, Circuit Judge, and MOERIS and WADDILL, Dis- 
trict Judges. 

WADDILL, District Judge. Thèse are two libels in rem against 
the steamer Sappho, her tackle, apparel, etc., owned by the respond- 
ent company, the Mt. Pleasant & Sullivan's Island Ferry Company, a 
corporation of South Carolina, conducting a ferry between the city 
of Charleston, Mt. Pleasant, and Sullivan's Island, in said state, the 
said steamer being employed in that service. The controversy arose 
out of a contract for repairs to be made upon the said steamer. The 
claim of Samuel J. Pregnall, libelant, contractor and shipwright, 
is for a balance due on account for repairs, labor, and supplies in the 
sum of 12,230.82. The claim of William M. Bird & Co., libelants, mer- 
chants. Js for $867.43 for materials furnislied for the steamer in mak- 
94 F.— 35 
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ing sùch rôpairs. In the lower court kllbf thé téstimôqy was taken 
bef ore- à' glacial jèxaûiîiiér, appointée!: fot'tûe' purp6se,;and upon ttiè 
déposition^ so ttf en the two causes were heard tdgétlier, and the dis- 
trict court; by'orderof'tlié 30th of AuguSt, 1898, distufeséd both libels. 
89 Fed. 366. The libelant Samael J. Pregnall, on the 25th day of 
February, 1897, entered into a wriften contract with the respondent 
Company for making certain repairs ,to the said steamer Sappho, 
speciflcally set forth in said êontrâct, and which work may be particu- 
larized as folio ws: 

"Haul out the said steamer on thé marifie railway of said contractor; tal^e 
out and renew ail clamps; take opt and rene^w main water-wheel beams; xe- 
new the gu^rds, and also the mudsllls ^all , asoiind the steamer; put In new 
breast BooEs; put in two'extra sistèr lieÇlsons; jput in two new extra stand- 
ards, one ip each side, witl» hog rods anà oné-haif itLch'lron; strlp oflf entire 
copper fron(i,||<jitoiUi reef out ail old oà^um, and, recaulk entire vessel to deck; 
remetal ;witli yellbw métal or copper; strai^hten and plumb vessel while on 
railway, puïfirig in 2,172 iCeëttimber at $i:00, putting in 3,901 feet planking at 
60 cents, 820, feet ceilin^at 20 ..cents." 

At the priées fixéd in the contract, theàé' items amounted to |6,- 
676.60. Unaéjj'thiscoiitrâbt, tbe libélâht IPfegn^l regularly entered 
upon tiie WQrk to be perf ormed by him, and, aftpr getting the steamer 
on the railway of bis yard, and strippingher, it was found that her 
condition waS much worse than had been anticipated, so much so that 
it was inipràët|qable tcf go on With the'Work accOi-ding to the con- 
tract; and thérèupoh, aftei" conférence, with the libelant, the master 
of the steamer, the président of the: respondent company, and the go v- 
emment inspfâctor, other work was doné, maeh of it to the huU of 
the steamèi* itsëlf, hot stïpiilated foi* in the cointraçt, amounting to 
the sum of $2,539.17, made necessary by reason.of the rotten, détective, 
and unsafe condition in; which the samewas fouhd to be, in order to 
put said steamer in a proper andsafe condition for service. No 
question was raîsed as to thé performance of the Work covered by the 
original contract, and the amount due thereon was îully paid, but the 
bill for the extra work wàs disputedas a whole, and the result; was 
the flling of the libel herein; to which the respondents replied that 
ail work set forth in the written contract had been fjiUy paid for, and 
1308.35 in addition, and denied 1 ùi-ther liability,! upon the ground 
that the extra wo^rk was not embracedin the wrjtten contract, and 
was not authorized. Tliey fiitther àllëgëd that the work on libelant's 
part was nnskillfuUy performed, and that there was delay in the 
completion of the same, whereby damage accrued to them in the 
sum of |2,200. No testimony was taken by clâimant tending to 
lûaintain its défense, either as to the alleged upgkillful manner in 
which the work was perf ortned, ' or that there wàs any delay in its 
exécution, and the casé turnèd in the lower court solely upon the 
right of the libelant, under the cir'cùmstances, to recover for the 
extra work dôûe. The written contract contained a clause that no 
new work of any kind dbne on the st;eàmer, and no work of any kind, 
should be considered as extra work unless a separate estimate in 
wrifing should be made for the sème before its commencement, and 
submitted by the contractor to the respondent company, and the sig- 
nature of the chairman of the board of directors obtained thereto. 
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The learned ju(î^q jn the, çow't below, while, teçqgnizing tlxat thi^ 
çï^visë might be W;8[iTe4|by'thp;P^rti tliè^j, either by tbeiif 

àcquiespence ji} Tyîat wap ijëïng Sône, or, ratification of wKfit bad been 
daiiej might uaàke themselTes liablé f6r'e#ra work, wàs, nevertheless, 
ôf ojjinion that therewàs noi sulHciént'eviâeiicè in the record to sus- 
tai,n'the contention that the respon dent company had ever ïofmally 
abrogated the written contract, or, in view ot the eaid clause as to 
extra Iwork, bad ever ^uthorized the libélant to do the work as charged 
for by him, or acguieséèii in or ratifled wbat he did so as to become 
liable therefor. "Ç^^ith thèse conclusions we do not agrée, and think, 
under the cîrcumstances, tlie libélant is entitled to recover for the 
amount of the extra work performed by Mm. The décision of the 
trial court upon questions of fact, where the judge saw and heard the 
witnesses testify, might bave great and controlling weight; but hère, 
where the évidence was taken by an examiner, this court will more 
readily examine the same, and reach its own conclusions tbereon. 
The Glendale, 26 O. C. A. 500, 81 Fed. 633, 635; Duncan v. Nicbolls, 
U Fed. 302; The Ludvig Holberg, 43 Fed.. 120; Tbe Thomas Mel- 
ville, 37 Fed. 271. But we do not regard this as a case depending 
upon conflicting évidence, or the credibility of witnesses, but rather 
upon the légal efEect of what it ie admitted was said and done by those 
acting for. the respondent corporation under circumstances hot dis- 
puted. That there was a necessity for.tlie extra work is apparent from 
the whole évidence, and without the extra work it would hâve been 
entirely impracticable to bave carried out the written contract at ail. 
The claimant's iWitness Cherry, the master of the steamer, and super- 
intendent placed in charge of the repairs, thus described the condition 
of the steamer af ter she was stripped : 

"I did not think she Was ir. very bad shape af ter we got her on the rail- 
way until we ripped the llning off,,and it was ail gone underneath. The tim- 
bers would look good on top, but were ail gone underneath, lilse the shell of 
an egg." 

He also stated, in answer to the question of whether he had not 
stated to Mr. Bird, tbe secretary of the company, that they would 
bave to make a new hull: 

"Yes, I told him in thèse words: That I thought It Cheaper to pay Mr. 
Pregnall to cancel the obligation, and build a new hull. I thought it would 
be cheaper in the end." 

The United States inspector of hulls, W. H. Cannon, testifled as fol- 
lows: 

"Question. What did she show after she was stripped? Answer. Very bad. 
Timbers completely gone, except eight or ten under the engine. It was neces- 
sary for them ail to corne out except ten or twelve. Question. Did you see 
any decayed knees? Answer. Some I did not count More were there, but, 
when I found that Capt. Cherry had a disposition to repair the boat, I did 
not interfère with him." 

Witnesses Seth Ferrara and John F. Cummen, both shipwrights, 
and who worked upon the steamer while the repairs were being madej 
say that the main keelson, fore and aft, and various portions of the 
^ull, were in a rotten and charred condition ; that it was dry rot from 
the beat and dampness, and would not hold anything, and that it was 
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kjabcJ^'oulwitliamall; andthat tlïe steainer iplier conaitîon was MX' 
fpyiipÇû^ libelailt'fe; i Pi'egriklï testMed tiiat he fotind 

^ér oroila-t^SiS niea^^ âll rotten, the kfleés beàrly ail rotten, the 
keelson àll rottëni,' the kèeleon under thè boilër rotten, heirjplank sheers 
rottpn, aprbtt and deadw<«ïd i-p-tten, stérn ^osts defectire, and, in 
Bhort, thai tlieré was nine-tenths of lier that Lad to be rebuilt, and 
that it WaS iïnpossible for him ioào the work covered by the agree- 
ment without rénéwing thèse rottèù parts; that he could not fasten 
Bound m'ateHal to a rotten structure, ànd that there was nothing upon 
which to buiïd; It is the controTèrsy as to what occurred between 
the parties. upon the discovery of thîs condition of the steamer, and 
was thèrëaftér done, which gave rise to this litigation. Libelant'a 
statement is that after he and Capt. Cherry, the master of the steameï, 
■ and superintendént of the work, cohsulted, they went down to see 
Mr. Witte^ the "Ijresident of the company, and told hiiû that the steamer 
would'hayé tb fcé rebuilt; and, in aûswer to the question, "Did you 
describe tlt^^' condition of affairs?" the Jibeiantsày s: 

"I dld, and' sô àîd Captato Cherry. After' conBult'ing a Hrae, he wanted to 
know If I Cotilâ'do thé w6rk In tlme to iaVe the season. He then consldered 
the costsof a newboat agalnst rebulldlng that one. lisuggested that by tak- 
Ing ont the maohijQeiry I could save f(>Ur! thousand or flve thousand dollars. I 
did ofCer to Ipiujld ,8. new boat huU for $11.000.00. They decl/ied then that I 
should go'èli màke'the old hull new. Mr. Wltte told me, 'Ail rtght, go ahead.' 
I told hlm that i did not havé means to do thàt tnuèh work, He sald he wonld 
furriish me Wtth Ineans every week to pay men, wàlch he did, and I went 
along wltb the work, and cowleted It." 

Capt. C/heîry'à statement is, in substance, that he infbnned Président 
Witte of the wretched condition of the steamer, his surprise as to its 
condition, and that the latter said: "I am sorfy that we did not know 
it sooner. We will try to do thè best we can." That he went and 
told Mr. Pregnall that the vessèlWould hâve to be'i'ipped up, and 
rebuUt, or, rather, retimbered. In answèr to the question of whether 
he understood, at the time he accompanied libelant to see Président 
Witte, the latter authorized libelant to do any work he ple^ed out- 
side of the contract, he replied, "No," and in reply to the spécifie ques- 
tion, "Did Président Witte authorize Mr. Pregnall to do any work 
outside of the contract?" replied, "Not as I know." 

Président Witte's account is as fbllows: 

"I remember It distinctly. Captain Cherry and Mr. Pregnall came down to 
the office, as they said that the vessel was not tn as bad condition as repre- 
sented by some people, making mention of some certain parties at the time, 
and that she could be repalred, and be a stronger and stouter vessel than 
before, wlth some other expression, stating that putting thèse keelsons on, 
and whleh were In the contract, the vessel would be stouter and better than 
ever before^ The question* of about how much It would cost to build a new 
hull came up In this way: As some people sald It would be cheaper to build 
a new thaia repalr the old, this was reported to me that such had been sald, 
and I asked Mr. Pregnall how much he could build a new hull for. He said 
$11,000.00. I sa,ld, 'Well, I was told It could be done for $8,000 or $9,000.' 
He satid hlé prf(ïe was $11,000.00. Q. Did you. In conséquence of that conver- 
sation, say, 'AU rlght; go abéadîî A. No; I told them aïter that that we 
concluded to go on with the contract. . TShat was the resuit of the conversation, 
—and finish thé vessel. • * * Q, yv^hen Captain Cherry reported to you 
on the flrs^ day that thè vessel wâs ■«^'iûrse than he thought, and that her con- 
dition was rotten, was It your désire td replace with soiujd ail the rotten woodî 
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A. Certainly; that was the object in repaiiing the vessel. Q. Did you express 
to Oaptain Cherry that désire and intention when he spolie to you of the 
rotten condition of the vessel? A. No. The understanding was that Oap- 
tain Cherry should be présent for the purpose of seelng what -wood was rotten 
taken eut, and no wood put back except such as was sound. Q. After this 
rotten condition of afifairs was reported by Captain Cherry, was it your wish 
and intention, with the work that went on after that, that ail the rotten wood 
should' corne ont, and be replaced by sound wood? A. Certainly. * * * 
Q. What was the object of the work being done on the vessel? A. Repairing 
her. Q. What for? A. Making her seaworthy. Q. To ruu her as a passeu- 
ger boat inJune andJuly? A. Yes. Q. AVere you not hurryiug to get the boat 
for the Ist of June? A. It was desired to hâve the vessel ready by the speei- 
tied time. Q. You intended to run the boat the Ist of June as a passenger. 
boat, without taking ail the rotten wood out, and replacing it by sound wood ? 
A. Of course not. * * * Q, And furtlier, in July, didn't you run the boat? 
A. I suppose that was the time. * * * Q. Did you care? A. As a matter 
of course I cared. If I had known there was rotten wood in there, I would 
bave taken it out. * * * Q. Did you see any knees tliat were rotten? A. 
Oh, yes; I saw some ribs,— knees, I suppose they were. I don't know what 
you call a rib or what you call a knee. Q. Did you see any of the deek that 
was rotten? A. Yes, I saw a portion of it. Q. What did you say about those 
knees? A. Nothing in the world. What should I hâve said? * * * Q. 
What did you expect Mr. Pregnall to do in the event of his having extra work 
outside of the written contract? A. I expeeted him to take the chances wheth- 
er we would pay him or not. Q. If he did it? A. Yes, of course. If he did 
any, he did it at his own risk. He certainly didn't do it with my consent." 

It will be observed that this statenient of Président Witte is not 
a déniai of what the libelant Pregnall stated. The question under 
eoneideration was between building a new hull or repairing an old 
one, and they both agrée that the offer of fil, 000 for the new hull was 
rejected, and Mr. Witte adinits that he said, "Gro on with the con- 
tract," whieh must hâve referred to repairing the old hull under its 
newly-discovered condition, and not to carrying out of the original 
contract of the 25th of February, 1897, to repair the steamer when 
the utter unseaworthinesâ of the hull was not known of. The exécu- 
tion of the written contract without change or modification on the 
part of libelant would hâve been impossible, and, so far as respondent 
is concemed, would hâve been to hâve done a vain and foolish thing, 
namely, to hâve expended nearly |T,000 in repairing a ship without a 
hull. Libelant swears that the agreement was to repair the old hull, 
and that was what he proceeded to do, and Président Witte's action 
in appointing Capt. Cherry to superintend the taking out of the rotten 
wood and supplying it with sound instead sustains this idea. 

W. M. Bird, one of the directors and eecretary of the respondent 
Company, and the libelant in the second of thèse causes, testifles that 
Capt. Cherry talked with him about building a nev^' hull to the boat. 
and explained that he had talked with Mr. Witte, and that the latfer 
had told him to go ahead, and do what work was necessary, — to re- 
pair the boat, and put her in thorough order. This was done after 
the foregoing interview between libelant Pregnall and Président 
Witte. Work was im.mediately begun on the hull, under the direction 
of Cîapt. Cherry as superintendent, who stayed at the work, and di- 
rected personally what rotten wood and timbers should be taken out 
and what work should be done, and how it should be done, until the 
steamer was completed; and, in the language of the United States in- 
specter of hulls: "She was in flrst-class order. I never saw a boat 
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in better.. *,*,,* I think ehe was better than when slie was 
brought hère in Ï876. I think sïie had bettpr tiii^bers in her." While 
this wock was being donej Président Witte was fréquently at the 
steanier, and saW- for bimself what was being donej the évidence be- 
ing that he WffiUlïl! Srive? down about once a #eek. His own superin- 
tendent, Bpecjàïly desigiiated by'him for the purppse oï looking after 
the work, was there ail the time. • The secretary of the companj and 
its superintendent; Mr. Armine Witte, were freqnently there, as were 
also Messrs. Lapàn and Thompson, two directôrs of the company. In 
ail, six offlcers of the company, several of whom had full knowledge 
of ail that was being done, and ail of them abundant opportunity to 
see what was dbne, and they oneand ail stood by and allowed the work 
charged for to be done and services perfonned, and the respondent 
Company acquiesced therein by weekly supplying, . according to the 
contract, sums necessary to pay ofï the employés for the labor per- 
formed. XJndeP thèse circumstances, the work, in our opinion, should 
be paid for, aiid it, will not do'îor Président Witte to say that the 
contracter "did tte work at his own risk," ànd that "I expected hira 
to take the chance of whether we would pay tiim op not." Under such 
circumstances the law implies a contract, and a promise to pay. It 
is not in dispute that the services were properly and seasonably ren- 
dered, and it is equally clear that the work wàis hécessary; and to 
allow, undéP the circumstances, the respondent company to hâve tlie 
beneflt of libelant's moiley and labor without compensation, would be 
groesly unjuSt and inéquitable. When the président of the company, 
upon being told that the contraet could not be performed, so as to 
make the steanïer seaworthy,^ Without replacing the rôtten material 
discovered in hèr hull, directed Prègnall to go oh with the contract, 
and had his superintendent overlook and direct the replacing of the 
rotten knees ànd timbers, Preghall, from his words and conduct, had 
a rîght to understand that the président cdnsentèd to his doing the 
necessary extra work, no matter what the président may hâve had in 
his mind;, uMisclosed to Prègnall, with regard to the effect of the 
contract. 

In what we hâve said we h-ave not been unmindful of the clause in 
the written coiltract as to the' conditions on whieh extra work could 
be done. This clause is barefuUy wtfrded, and is sweeping in its terms, 
but, neverthelèse, in our opinion, can be and was waived by what took 
place between the parties. Authorities to show that such clauses 
can be waived by the subséquent acts and condùct of the parties are 
abundant. Wood v. Oity of Ft. Wayne, 119 U. S. 320, 321, 7 Sup. 
Ot. 219; West v. Platt,'127 Mâss. 367, 372; O'Donnell v. Clinton, 
145 Mass. 461; 463, 14 N: E. 747; Bartlett v. Stanchfleld, 148 Mass. 
394, 19 N. E. 549; Ounningham v. Fourth Baptist Church, 159 Pa. St.' 
620, 28 Atl. 490; Bowe V. U. 8, 42 Ped. 777. 

"ïïie contention made, or, rather, suggested, that the liability should 
be escaped bècause the tespondent is a Corporation, and did not 
formally, by its board of directôrs, agrée 'to the making of a new 
contract, or authorize, assent to, or acquiesce in the performance of 
thei additional Work in question, is equally without merit. Corpora- 
tions only act by and thrôugh agents, and In Pitteburgh, C. & St. L. 
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Ry. Co. y. Keotuk & H. Bridge Co., 131 IJ. S. 371-381, 9 Sup. Ct. 773, 
it is said : 

"When a contrait Is made by any agent of a corporation In Its bçjialf, and 
for a purpose authorized by Its charter, and the corporation reeeives the ben- 
eflt of the contract wlthont objection, it may be presumed to iaVe autliorized 
or ratified the contract of its agent Banis v. Patterson's Adm'r, 7 Cranch, 
299; Bank T. Dandridge, 12 Wheat. 64; Zabrislie v. RaJlroad Co., 23 How. 381; 
Gold-Min. Co. v. National Bank, 96 U. S. 640; Gas Co. v. Berry, 113 V. S. 322, 
327, 5 Sup. et 525. This doctrine was strongly stated by Mr. Justice Story, 
dellvering the Judgment of this court In each of the first two of the cases Just 
clted." 

The suprême court bas passed upon this question in many instan- 
ces. In Eailroad Co. v. Howard, 7 Wall. 413, it is said: 

"Corporations, as much as Individuals, are bound to good faith and fair 
dealing, and the rule is well settled that they cannot, by their acts, représen- 
tations, or silence, involve otUers in onerous engagements, and then turn 
round and disavow their acts, and defeat the just expectationsj vphich thetr 
own conduct bas superinducedl" 

The second case involves the question of whether libelants William 
M. Bird & Co. hâve a lien under the statute of South Carolina, en- 
forceable by libel in rem in a court of admiralty against the steamer 
for materials furnished the gênerai contracter, Pregnall, in making 
the repairs aforesaid to the steamer. The learned judge of the court 
bel ov? was of opinion that such lien existed, and was enforceable in 
a court of admiralty by libel in rem against a domestic vessel for 
materials and supplies, maritime in their nature, such as were fur- 
nished in this case (The Planter, 7 Pet. 343; The Lottawanna, 21 
Wall. 568; The J. E. Eumbell, 148 U. S. 1, 13 Sup. Ot. 498; The Kate, 
164 U. S. 470, 17 Sup. Ct. 135; The Œide, 167 U. S. 610, 17 Sup. Ot. 
930), but held that it was necessary to prove that the debt was con- 
tracted upon the crédit of the steamer, and net of the owner or con- 
tracter making repairs; and, believing that the libelants' claim was 
not one incurred on the faith of the ship, dismissed the libel. Witb 
ouT view of the évidence, we deem it unnecessary to do more than 
pass upon the question of fact involved in this décision. Our conclu- 
sion upon the whole évidence is that the materials were furnished 
upon the crédit of the steamer, and not to the contracter individuaJly. 
The libelants so testify. Many of the articles were ordered by the 
master of the steamer, placed in charge of the work thereon by the 
respondent company, and the others by the respondent's gênerai con- 
tracter, who was himself without crédit; and there is no claim but 
that the supplies were furnished to, and used in thé repair of , the 
steamer, and that they hâve not been paid for, either to the libelants, 
who furnished them, or to the gênerai contracter, who used them in 
rebuilding respondent company's vessel. 1 Eev. St. 8. C. § 2504, is 
very comprehensive in its ternis, and a lien is expressly given to any 
person for labor performed, materials used, or labor and materials 
furnished in the construction, launching, repairs of, or for provisions, 
stores, or other articles furnished for or on account of a ship or 
vessel by virtue of a contract, expressed or implied, with the owners 
of a ship or vessel, or with the agents, contractors, or subcontractors, 
of such owners, or any of them, or with any person having been eni- 
ployed to construct, repair, or launch such ship, or to assist them. 
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We think the lîbehmts William M. Biird & Co. haye a lien upon the 
steamer fOT the supplies S6 fumishêd and used in its construction. 

For thèse reasons, the decrees appealed from are reversed, and 
the causes remanded to the lower court, with instructions to enter a 
decree therein in favor of the li^ifelants in the second-named libel for 
the sum of Î868, with interest at the rate of 6 per cent, per annum from 
the 22d day of May, 1897, until paid, with costs, and a iike decree in 
favor of the libelant Samuel J. Pregnall for |i,184.37, with interest 
from Maj 22, 1897, ûntil paid, with costs. Eeversed. 



THE CLARA A. McINTYEB. 
(District Court, B. D. North CaroUna. May 17, 1899.) 

1. BiLLS AND Notes— Collatéral Sbcoritt — Conditions — Mortgages. 

Liabllity of one on a note to a bank secured by a moTtgage conditloned 
that the mortgage should be and remain a continuing securlty for ail 
notes, bills of exchange, drafts, checks, and other évidences of debt to a 
speclfled amount of said party or a corporation 'with whlch he was con- 
nected, Is not establlshëd where It appears that he had neither signed nor 
indorsed such note, that no demattd on him for Its payment had been 
made, that he had not, been notifled of renewals and the bank books do 
not show that he had any connection with the venewal of the notes. 

2. Admiraltt—Rulks— Intervention. 

Adm. Eule 34, provlding that one may intervene and be heard in his own 
Interest If he shall propound the matter in suitablè allégations, and be 
admltted by the court, requires the court to pass upon the claim of the 
Interrener to give him a standing In court 

8. Champbrty and Maintenance. 

An agreement that the purchaser of a note and mortgage from recelv- 
ers, for which he pays nothing, shall foreclose the mortgage, bring ail 
necessary suits, and pay ail necessary costs, and pay the receivers one-half 
of -what he may reeover, he to retain the balance, Is champertous. 

4. SaMB— CONFLICT OF LAWS. 

That the eommon-law doctrine of champerty does not obtain in New 
York except as brought forward under the statutes cannot be urged in an 
action on a contract made in New York, to be performed in North Caro- 
Una, which is brought by one who.buys under an agreement to divide the 
amount recovered, it nbt appearing that the purchaser is an attorney, as 
the courts of New York hold that "an agreement by one who is not an 
attorney to aid in defending a suit is illégal and void for maintenance." 

5. Same — RuLE IN North Carolina. 

There can be no recovery in North Carolina on a claim founded on a 
champertous contract. 

6. ; ÀssiGNMENT op Note bt Receiver— Evidence of AuthoRItt. 

Recovery on a note asslgned by receivers cannot be had unless It 1» 
shown that the assignment was authorlzed by the court 

7i Maritime Liens— Evidence to Support. 

A claim for a maritime lien for money advanced at thç spécial Instance 
. a,nd requ^st of the master wlll be denied where the déposition of claimant 
doès not show at whose request the monèy was advanced, and it does not 
àppeàr that the advancement was necessary for the navigation of the 
vessel, and neither the master of the vessel nor the agent through whom 
the money was paid are examined as witnesses, and the only évidence is 
the unsatisfactory testimony of claimant, as such liens are strict! juris, 
and wlll not be ëxtended by implication or construction. 
8. Same— Seamen's Wages- Rights op Assignées., 

The assignée of a seaman's claim for wages has no lien. 
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8. Sake— Repaiks of VsassEL— Materials. 

Kepalra to a vessel, and materials furnished In maklng the same, wlU 
sustain a maritinie lien, though the owner of the vessel was absent and 
unknown, where the repairs were made on the crédit ôf the vessel, and 
were necessary, and such as would hâve been made by a reasonably cau- 
tions business man under the circumstances. 

In Admiralty. 

E. F. Aydlett and Hugbes & Little, for libelant 

W. D. Pruden, J. H. Sawyer, aiid W. W. Clark, for intervener, 

F. H. Busbee, for owner. 

PURNELL, District Judge. E. S. Willey and several others flled 11- 
bele in admiralty against the steamer Clara A. Mcintyre for materials 
furnished, seamen's wages, etc. It was admitted that ail the claims flled 
by libelant were correct, and constituted maritime liens, except the 
claim of E. H. White and T. G-. LoVegrove, which were contested by 
C. R. Johnson, an intervening petitioner, and the right of C. R. John- 
son to intervene, and the claim of C. E. Johnson to the note and mort- 
gage hereinafter referred to. A consent decree was therefore en- 
tered for a sale of the vessel, and commanding the United States 
marshal to pay the proceeds of sale into the registry of the court, 
subject to further order. On the lOth day of December, 1898, C. R. 
Johnson ûled an intervening pétition, which was subsequently aban- 
doned, and which is now held insufQcient, irrelevant, and untenable 
under the rules in admiralty. Again, on the 30th of November, 1898, 
the said C. R. Johnson flled an amended pétition, in which he claimed 
to be the owner in his own right of a certain note in the sum of $2,500 
and interest, executed by F. F. Brown to the Bank of Ck)mmerce, of 
Bulïalo, N. Y., and secured by a mortgage to said bank on the steam- 
er Clara A. Mcintyre, and that said note and mortgage were assigned 
to him by said bank through its receivers, duly authori^ed; no 
part of which has been paid, and the whole is now due, without offset 
or counterclaim. This intervening pétition was verifled by H. T. 
Greenleaf, and again sworn to by C. R. Johnson, on the lOth day of 
January, 1899. Again, on February 4, 1899, G. R. Johnson appeared, 
and asked to flle an amended claim. This was objected to by counsel 
for libelant, and the objection overruled by the deputy clerk, the 
commissioner to take the dépositions; and the said Johnson flled in 
évidence vessel mortgage on Clara A. Mcintyre, dated September 4, 
1889, and a note of the Acme Wood & Piber Company, dated Sep- 
tember 8, 1896, together with an assignment of said papers by H. 
H. Persons and J. H. Hazell, receivers, dated October 21, 1898.. 
This was objected to, and objection overruled, and an exception. Tes- 
timony was then introduced which showed ail the written part of the 
note was in the handwriting of Andrew Brown, including the sig- 
nature of the Acme Wood & Fiber Company, by Andrew Brown, 
président. The |2,500 note, signed as above, was flrst discounted by 
the Bank of Commerce September 10, 1889, and there was never any 
indorser on the note, which was renewed from time to time (every 
four months) without notice to or the consent of F. F. Brown, and no 
demand has ever been made on him for the payment of the note 
flled. At the time of the renewal of the said note, interest was. 
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sometimes pai^ and soijietimes not, and thé bank accepted the re- 
Hewâlin place of thie old iiote, and extended tllë tipie of paymeat in 
that way. The books of the bank do not show that F. F. Brown re- 
ceived crédit for the note in question, and there is nothing on the 
books of the bank to shoW that F. F. Brown hàd any connection 
with or notice of the renewal note. The interest at the last renewal 
was chargea to E. H. Kruger & Co., and on July 6, 1896, the discount 
on the Acme Wood & Mbèr Company's iote of $2,500 was paid in the 
same way; aleo on May 6/1896; the same as to renewal of March 7, 
1896, and of the January, 1896, renewal of the note. Under the 
gênerai custom of the bank, the note would not hâve been discounted 
for F. F. Brown without his indorsement, and this note was nerer 
inddrsed by F. F. Brown, and the note was not discounted for him. 
The cashier of the bank testified that there was no other collatéral 
security held by the bank for this note except thé vessel mortgage; 
that an accOunt was algo opened with F. F. Brown at the bank 
shortly after the mortgage w;as made, and continued for two years, 
when the abcoùnt was closëdli The assignment by Persons and Hazell, 
receivers, and their proper ' handwriting, was proved by a witness 
wbo sayS hé was familiai* With. their handwritirig. F. P. Brown was 
treasurer of the Acme ^ood & Fiber Company, and in 1890 |20,85() 
of the paper of the Acitie Wood & Fiber Company was credited to 
his account. About 1888, F. F. Brown purchased the tug Mcintyre, 
and theré is ho évidence thàt he hae ever parted with the ownership, 
except the indrtgageoflSSÔ. In answer to interrogatpriôs prdpound- 
ed; C' E. «Johnson answéred that he purchased the note set out in his 
claim ■frbiri''thè''recèivefs of the Bank of Commerce of the City of 
Bufifalo, W: Y. ; that he pàid'hothing for said note, but agre^ to pay 
thérèfbr an ânïount equal tO 50 per' cent, of whàt he might recover 
by fôrêcIôSliTé proceedihg; • that the noté was asfeigned to him by 
thé rébèiY^iré^j ând he purchaseâ the same directly frdin thëm; that 
he flifèt ïéârhêd of the existence of the noté from one of the receivers; 
that îe Mas a written as^^ment df thé hôte ànd iportgage, and 
files a' coipy;' that tljere'is'ho othër agreéinent betwéen;iiimself and 
aiiy 'ofh'èf/pètrty' regàrdîng the note anê. 'mortgage than this: he 
boiighf tiiè sianiè, ând.''hâd'théin assigned to him by the receivers, and 
holds ■thê'sanie for'hiniself'upon thed^tà^^ that he is to fore- 

dlbs'é the JQïdrtgiagé, briiig'àli: necésigafy*slïits, and pay ail nécessary 
côsts, ,and^ pay ëaid recfeiyers ,one-hâlf pf what hé may recover, and 
retain thé balance. ', ' ' ' ' / , ; 

ïhpinas (îl'Iioyégrovè filés séveral claîths âgàinst thé steamer Mc- 
intyre. iÉxhîbit A, filed by,him, âmounting to flSO'.ïi, is for work 
ahd màteriàls furnishéd, rëpairï'ng tlie steKriiër; Exhibit B, amount- 
irig to |1,350.41, is for rnoiiëy' adyanciéd irôrn lifârch, 1897, to July, 
1898, to pày. thé wagès of thé' Crew on ' tiiô steamer. One çlaim 
of ; thé iEtni' ïron: Works;, of, Norfolk/' Ta,, . amôùûtîng to 1352.32, 
assigned'fô'ïîiotriasGr/ 1^^^^ 1898; is for màterial 

furnishéd iti rèpàîi'ihg''thé '^ïéamër Mcïiityi^e from December .1, 1897, 
topecember 21, iè^fj inclusive. , Tié othér claim of the same Com- 
pany'," fot f 421.03, is' for wprk doiie ànd niateiiais furnishéd the 
stéàhi'er f rphi Septem'bër' 19, '1896, to Octobér l6, 18,96, and assignée 
to 'thômàs Q-. Xovégrôve iJécémbër â; 1898, The claim of the North 
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Oarolina Iron Works for material furnished ând labor performed on 
the tug Mcintyre, amounting to $52.36, was assigned to T. G. Love- 
grove January 29, 1898, by the proprietor of said iron works. The 
elaim of E. S. Willey, amounting to |73.54, forwork done and ma- 
terial furnished in repairing said tug from March 23, 1897, to May 
24, 1898, and assigned to T. G. Lovegrove August 30, 1898. 

The claim of E. H. White is for $40 for a pump furnished the 
&teanier Mcintyre on a telegram received from E. H. Kruger, dated 
October 15, 1896, and charged to the steamer Mcintyre. The crédit 
was giyen to the steamer, and the pump accepted by the master. 
ïhis claim is contested on the ground that it does not constitute a 
maritime lien, though there is no déniai of the fact that the pump was 
furnished as claimed, accepted by the master, and used on the 
steamer. 

ïhe foregoing flnding of facts is ail that is deemed necessary 
for a proper understanding and a décision of the case. Much of 
the argument is based on the idea, unsupported by proof, that 
Lovegrove was one and the same as the Buffalo City Mills; that 
the steamer Clara A. Mcintyre was in the employment of the 
Buffalo City Mills; hence the assignments to Lovegrove were null, 
because assignments of debt for which he was ptimarily liable. 
This is légal argument and theory without évidence, for there is 
nothing in the dépositions showing any contract between the 
steamer Mcintyre, her owners or master, with the Buffalo City 
Mills, or that Lovegrove was the Buffalo City Mills, except that 
he was the proprietor of such mills from March until December, 
1897. Much incompétent, irrelevant, and impertinent testimony, 
which was objected to, and objections overruled, in attempting to 
establish this theory, make the dépositions voluminous and costly. 
This seems to be the only resuit of a futile attempt to get testi- 
mony in other litigation, which has no bearing, directly or indi- 
rectly, on the question at issue. The évidence is that the steamer 
Mcintyre was doing business in the harbor of Elizabeth City, and 
employed by such persons as needed her services, and, among oth- 
ers, the Buffalo City Mills. 

The note claimed and introduced by Johnson cannot be held to 
be secured by or connected with the mortgage given to secure a 
debt due by P. P. Brown by the words which appear in the con- 
dition thereof, as follows: "Ail notes, bills of exchange, drafts, 
checks, and other évidences of debt of the said Frank F. Brown, 
or the Acme Wood and Fiber Company, and for any sum or bal- 
ance of any form of indebtedness by either of said parties to said 
bank, to amount not exceeding twenty flve hundred dollars, the 
instrument to be and remain a continuing security for the 
amount," under the circumstances set forth in the finding of facts. 
It is not deemed necessary to state at length the reasons for thus 
holding, as a glance at the facts will be sufficient. The décision 
of the case does not rest solely on this ground. The admirai ty 
rule under which C. R. Johnson claims a right to intervene pro- 
vides he may do so, and be lieard for his own interest, if he shall 
propound the matter in suitable allégations, and be admitted by 
the court (Adm. Rule 34; The Two Marys, 12 Fed. 152); hence the 
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court must pass upon the claim of the interyener to give him a 
standing in court. The action of a coihmissioner to take testi- 
mony only has no binding force, and 'must be conflned t6 thè 
duties prescribed in the order of court. The admission of the in- 
tervening pétition and amendments by the deputy clerk overrul- 
ing the objections thereto was merely, therefore, pro forma, and 
without authority* The court must, urider the rule, pass upon the 
intervener's daim in ail its phases, and it is only by permission of 
the court of admiralty that the intervener can be heard. 

It was insisted in the argument that the contract under which 
the interyener, C. E. Johnson, claims to hold the note and mort- 
gage is champertous, hence yoid, and he has no standing in court. 
It is contended contra that, while said contract may be champer- 
tous, it is only yoid inter partes, and the libelant and the owner 
of the vessel cannot avail themselves of it as a plea in bar of 
Johnson's right to intervene or recover: Champerty — a bargain 
to divide the thing sued for, whereupon the champertor is to carry 
on the suit at his own expense, purchasing a suit or right to sue 
— was so much abhorred at the common law that a chose in action 
was not assignable. Champertors are spoken of as pests of So- 
ciety, who were perpetually endeayoring to disturb the repose 
of their neighbors, and offlciously interfering with other mens 
quarrels. They were punished by a forfaiture of one-third of 
their goods and perpétuai infamy. 4 BL Comm. 135; 4 Bouy. 
Law Dict 236; Co. Litt. 368. Tlie contract, as set forth in the 
answer of Johnson to interrogatories filed, is champertous under 
ail the définitions. The difflculty in most of the reported cases 
was in deciding if a contract amounted to champerty, but no such 
difficulty arises in the présent case. Johnson is à stranger, hav- 
ing no interest, direct or remote, as far as the évidence discloses, 
in the controyersy. He secures by assignment, without paying 
a nominal considération, on an agreement to pay expansés and 
divide what he recovers, a claim which the holders are not willing 
to prosecute. This is champerty. There is a marked tendency on 
the part of législatures and courts to curtail the doctrine of cham- 
perty, and in many states it is held that the common-law doctrine 
does not obtain. A distinction is drawn between lawyers and 
laymen, generally on the ground that the former are authorized 
to prosecute and render professional services in this behalf in 
themselves valuable. It does not appear Johnson is a lawyer. 
He had no authority to conduct litigation, or render professional 
services, and his claim or contract must be considered wholly un- 
' der those décisions applicable to laymen. The only apparent 
motive is to speculate in stale claims, and interfère in other men's 
business. It is almost universally held the courts will not give 
effect to such contracts. In Xorth Carolina it is held, a contract 
in which the obligor engages to give the obligée (who was not 
authorized to appear for parties litigant and manage lawsuits) 
one-half of the iand in dispute, or one-half its value, in case of 
recoverj', as compensation for his services in the management of 
the suit, is against public policy, and void. Munday v, Whissen- 
hunt, 90 N. 0. 458, and cases cited. So that, if this contract was 
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made or to be performed in North Carolina, under the laws of 
the State it would be void. But it maj be said that this was a 
New York contract, and would be governed by the laws of that 
State. While it is held that the common-law doctrine of cham- 
perty does not obtain in New York except such as brought forward 
in the Revised Statutes of the state (Durgin v. Ireland, 14 N. Y. 
322; Voorhees v. Dorr, 57 Barb. 580; Fowler v. Oallan, 102 N. 
Y. 395, 7 X. E. 169), it is also held "an agreemént by one who is 
not an attorney nor counselor to aid in defending a suit is illégal 
and Toid for maintenance." Burt v. Place, 6 Cow. 431; Ward v. 
Van Bokkelen, 2 Paige, 289. The two terms "champerty" and 
"maintenance" are generally used together, and the cases in both 
States, the laws of which might affect the contract under considéra- 
tion, were stronger in favor of sustaining the contract than the one 
at bar. It is not necessary to consider the manv décisions in 
other States. In Burnes v. Scott, 117 U. S. 588, 6 Sup. Ct. 869, it 
was held a champertous contract between the plaintiff and his 
counsel could not be set up as a plea in bar of recovery on a note, 
but this suit was in the name of the real party in interest, the 
payée in the note, and in the opinion the foUowing language of 
the vice chancellor, who delivered the opinion in Hilton v. Woods, 
L. R. 4 Eq. 432, is quoted with approval: 

"I hâve carefully examined ail the authorities which were referred to in 
support of this argument, and they clearly establlsh that, whenever the right 
of the plaintiff in respect to which he sues is derived under a title founded on 
champerty or maintenance, hls suit will, on that account, necessarily fall." 

In the case at bar the foundation of the intervener's claim is 
the champertous contract. If Johnson should recover, the con- 
tract is void, admittedly, between the parties, and the receivers 
may possibly elect to repudiate, and recover again on the note or 
mortgage. The contract, if illégal and void, can confer no rights, 
and, iike a void judgment, may be taken advantage of by any one; 
lience, while, if the intervening pétition had been âled in the 
name of the true owners of the note and mortgage, no advantage 
could be taken of a champertous contract with the attorney or 
solicitor of plaintiff, to hold that advantage cannot be taken of 
the title which he sets up as the basis of his claim and standing 
in court would be to give countenance to illégal and void contracts. 
This the court will not do. The intervening pétition of Johnson 
must fail, based as it is upon champerty and maintenance. 

Again, the assignment is made by receivers, who are offlcers of 
the court, and no authority of court is shown for the contract 
set ont as entered into by them with C. R. Johnson. Hence it is 
ordered, adjudged, and decreed that the intervening pétition of C. 
R. Johnson be, and the same is, dismissed, and the costs of such 
pétition, and the costs incident thereto, including the process and 
expense of taking dépositions, rendered necessary thereby, to be 
taxed against C. R. Johnson and the sureties on his stipulation. 
There are other objections which might be held against the in- 
tervening petitioner, but, as this view disposes of this branch 
ot the case, it is not necessary to argue or décide them. 

In the libel filed by T. G. Lovegrove (third allégation) he allèges 
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tîat àt varibus times'bfetWëeû Sïàtéli, ÏSÔTràtod Juiy 30; 1898; at 
the ' spfecîâl instance ' âij'd reqùest ôï ' the ïû-astëi-, ' lie "supplied aùd 
paid Ito :sàid itnâWer ii,;35e.5l; as' detâîled iû'ExMbit B, in ordèr 
to pà.y'pfers6ns ëiil^lo'Vëd by sâid riia'stër on tbe steâtai tug, and it 
was Sb'ùsed; that. tbe'ïiindswefe'fùrtiisiied upbh tliè crédit èf tBe 
vesselj jind^bt thè o^tiërj, iPhi^ is denied; gerierally, though F. F. 
Browy, the'bwrier of tifë vessél, adïriits that, if the claims are just 
and tiiiiej a maritiiiië'liëii existé. It îà ribt upon the allégation, 
but ,u^bj(t the proofy thàt the clàiim'sèt up by Lovegrote must be 
detertnîiléd. The de^bsitibn of T/',-(ii Lovegfbve is indefinite and 
unsatisf»ct<!^i*y. Bfe ÏÏà'ès not saj^ %î wiibse reqùest the nioney was 
adfapcîéd/'àiid ail that càn bè satiàfàctorîly determinèd from his 
testiiri<5fiy is thàt he hâd clàims agaîhst the vessel; thought her 
good fbr the amouht; thë iiibhëy' Wâ.s"àdvâhced, by his authority, 
sométiniés through Krttger, aûd h'e dbeS not kûbw to whom it was 
paid; aftefwards he said it was nï(illey paid'by him, or at his in- 
staiicei tb parties wHô hâd fùrnishëd- labor àiid materials to the 
boàt. It'does not ân^WËërè appëai* the advâneement was neces- 
s^N fbr'thë' nâvigatibh bf thë v.ëàsel. She was doing a gênerai 
toA^'ihg feuiéiiless in t^e harbbr, 'âtid probably ëarning more thau 
ehbiié^h to^ày expénses;' Neitheif'thè master of the vessel nor 
the agent through whom tlîe iiïôltiéy was paid are examinëd as 
witilèséeSjaiid the only évidence oh the subject is the unsatis- 
fâctory' testihiôny 6t libVégrôye. This is . nôt •^éflnite and convin- 
cing, sqcii as is req^iEèd tqestablisji a jnaritiine cqptract or lien. 
Such liens are stricti juris, and wiîl not be extended by implication 
or cënstr,ut;tion. Thé Yankee Bladè, 'Ï9 How. 82; Pratt V. Keed, 
Id. 359 ^ ' Thë Sultanà, Id. 362: They muet be f ounded upon con- 
tract or ^ven by law. Thé claini bf a sëamah for wàges would be 
a lien bn the vessel (seamen are spëçial wards of the admiralty 
cburt), but the assignée of a! séanian's claim has no lien. The 
Aedlian, î Bond, 267, Fed. Cas. ÎTci. 8,465 ; The Freestone, 2 Bond, 
234, Fed.'Oàs. l^To. 12,148; The Patchin, 12 Law Rep. 21, Fed. Cas. 
No. 10,794. lil this instance there was no assignment even; there 
is no evideiiQe of necessity; in short; there is nothing in the case 
upon which the Claim for a maritime lien can properly be based. 
The burdeii, bï proof is upon the libelant to make out his claim. 
This he has ifailed to do; hénce thecïaim of T. G. Lovegrove, as 
set forth abôve, is disalïowed, and his libel in this behalf (the third 
allégation and Éxhibit'B) is dismissed. . 

The other ciaims as set forth in the' libel of T. G. Lovegrove 
are for repairs to the steamer, and matërîals furnished in making 
such repairs. The owner of the' veèsel was absent and unknown; 
the repairs were made on the crédit of thë vessel, and they seem 
to hâve been necesSâry, and such as| woùïd havë been made by a 
reasonable, cautions business man uhder thë cir^umstances. Thèse 
facts make thèse claims maritirûe liens. They' were assigned for 
a yaluablë ôorisideratioû, apd in due form; hencè T. G. Lovegrove, 
beihg the real party in intérèfet, is entitled to hâve thèse claims 
thus àèsigned paid to him ttôm'the proceeds oî the sale of the 
vessel after the payraëiit pf tKbse claims having priority, — sea- 
men's wages. ■;..:•: 
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The claim of E. H. White is a maritime lien under the facts aa 
f ound, and will be paid in its order as above stated. 

A decree will be drawn and entered in accordance with this opm- 
ion. It is so ordered and adjudged. 



THE MARTHA DAVIS. 

(District Court, N. D, California. May 15, 1889.) 

No. 1,571. 

Collision— CoNTRiBUTOET Negligkmcb— Akchorbd Vebsel. 

A vessel cannot be held gullty of négligence contributing to a collision 
because her macliinery was disconnected and her sails taken down wliile 
at anchor, for the purpose of making repairs, when slie was propefly an- 
cliored in a safe berth, where slie remained; tlie collision being caused 
by the drlfting against her in the night of another vessel, which was inse- 
curely anchored. 

An admiralty suit by the United States again&t the bark Msirtha 
Davis to recover damages for collision. 

- H. S. Foote, U. S. Atty., and Samuel Knight, Asst. U. S. Atty. 
Page, McCutchen & Eells, for claimant. 

DE HAVEN, District Judge. This is a libel flled by the United 
States to recover damages sustained by the United States steamship 
Patterson in a collision which the lilael allèges was caused by the 
négligence of the master and crew of the bark Martha Davis. It 
appears from the évidence that on March 9, 1898, the Patterson was 
lying at a safe anchorage in the bay of San Francisco, undergoing 
repairs to her engines, which had been taken apart, and were still 
in that condition, and therefore at the time entirely useless as a 
means for propelling the steamer, but she was otherwise in sea- 
worthy condition, iaud was properly manned and equipped. On the 
evening of the day named, the bark Martha Davis came into the port 
of San Francisco, and, dropping a single anchor, anchored at a dis- 
tance of between two and three hundred yards from the Patterson, 
and further from the wharves than the latter. At that time there 
was only a light breeze blowing, and the one anchor uaed by the 
Martha Davis was sufQcient to hold her. The Patterson also, at 
this time, had but one anchor out. About midnight the wind com- 
menced blowing a strong gale from the north, and the master of the 
Patterson sooïi ascertained that the one anchor already out was not 
holding his vessel, and another was let go, but not until after the 
Patterson had drifted some distance further away from the Martha 
Davis, and nearer to the wharves. When the second anchor was 
dropped, the Patterson was so close to the schooner Ivy, also lying at 
anchor, that she was soon compelled to take in five fathoms of her 
anchor chain, in order to avoid a collision with that schooner. Be- 
tween the hours of 4 and 5 o'clock on the morning of March lOth, the 
Martha Davis and the Patterson came into collision. There is à di- 
rect conflict in the évidence as to whether this cOHision was caused 
by the drifting of the Patterson into the berth of the Martha Davis, 
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or vè'îiéther^tiieMarthà Davis dragged her'anchor, and drifted onto 
the Patterson, In the berth of the latter. It would serve no useful 
pnrposeto' State atlengtli:the testimony of the différent witnesses re- 
lating to this disputed question of ilaçt. It is sufflcient ta say that 
the testimony has ail been carefuîly considered, and my conclusion 
is that the great prépondérance of the évidence is in favor of the 
contention of the libelant upon this point. The Ivy did not change 
her position during the night, and the admitted fact that the collision 
occurred near this vessel tends strongly to show that, after casting 
her second anchor, the Patterson oeased to drift, and that the Martha 
Davis must hâve dragged her anchor in the direction of the Patter 
son; otherwise,. she couïd not hâve corne into collision with the latter 
in the vicinity of the Ivy. The conclusion that the collision occurred 
in the berth of the Patterson, and not in that Of the Martha Davis, 
is further strengthened by a considération of the direction of the wind 
and thé relative positions of the vessels as they lay at anchor. I think, 
also, the évidence establishes the fact that the master of the Martha 
Davis was guilty of négligence in not letting go a second anchor. By 
so doing, it is reasonably certain the collision would hâve been avoid- 
ed, audit is clear, from the évidence, that there was ample time tft 
hâve done this after the bark began to drift, and before her collision 
with the Patterson ; but, in any event, the strength of the gale, which 
commenced sorbe three or four hours .before the collision, was such as 
ought to hâve; suggested tb the master of the Martha Davis that it 
was not at ail certain that one anchor would be sufflcient to hold his 
vessel, and that, as a matter of ordinary prudence, he should let go 
a second for the puipose of properly guarding agoinst the danger of 
drifting into collision with other vessels. 

It is contended upon the part of the claimant that the Patterson 
was guilty of contributory négligence in being at anchor in a help- 
less condition, with englues disconnected and sails taken down. I 
do not think this contention can be sustained. : The Patterson was 
properly anchored in a safe berth, and the fact that her engines and 
sails were not at the time in a condition for immédiate use cannot 
be attributed to her as afault. Her master was not bound to antici- 
pate that there would be négligence on the part of the Martha Davis 
or other vessele at anchor in the harbor, and was therefore not re- 
quired to hâve the engines and sails of his steamer in condition for 
immédiate use, in order to avoid any collision which might resuit 
from such négligence. 

It is lastly urged by the claimant that the Patterson was, in view 
of her Qwn helpless condition, guilty of contributory négligence in 
not signaling for the assistance of a tugboat. The answer to this is 
that it was not known on the Patterson that the Martha Davis was 
not securely anchored< and, although ghe had been sheering during 
the night, it was not apparent, until shorlly before the collision, that 
she was drifting onto the Patterson^ and it was then, too late to hâve 
obtained assistance; frqmany of the tugs in the harbor. The libelant 
is entitled to a decree for the recovery of the damages sustained by 
the l'atterson, and the case will be referred to United States Commis- 
Bioner Mauley, to ascertain and report the amount of such damages. 
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OAEMICHAEL et ux. v. CITY OF TEXARKANA, AEK., et al. 

(Circuit Court, W. D. Arliansas. May 8, 1899.) 

1. Nuisances Cbeatbd by City— Liabimtt of Individuals fou Damages. 

Individual résidents of a city, who, in compliance with law, hâve con- 
nected their premises with a sewer System constructed by the city, and de- 
posited sewage therein, cannot be held liable for damages for the dis- 
charge of such sewage by the («Jeration of the sewer System on or near the 
premises of a complainant, thereby ereating a nuisance. 
3. Samb — Suit foh Abatement— Parties. 

Nor are such résidents proper parties to a suit against the city for the 
abatement of the nuisance. 

3. Bquity Pleading— Multiparioushess. 

A bill against a city to abate a nuisance created by its sewer System, 
in which certain résidents of the city as individuals are Joined as défend- 
ants, but who, as such, hâve no légal interest in the suit, is multifarious. 

4. Municipal Cokpohations — Liability fou ('reatios op Nuisance. 

A municipal corporation, though authorized by statute to construct sew- 
ers, has no right to so construct its System as to discharge sewage oa the 
lands of an individual, or in such place that it flows on his lands, and pol- 
lutes a watercourse thereon, or otherwise créâtes a nuisance by which he 
sufCers damage. 

5. Equity .Jurisbiction — Suit to Abate Nuisance 

A court of equity has jurisdiction of a suit by an individual to abate a 
nuisance caused by the construction by a city of its sewer System so as to 
discharge its contents on the complainant' s lands, or near his résidence, 
thereby invadlng his priva te rights, and causing him spécial injury. 

6. Nuisance— Damages .Recoverablb in Suit for Abatement. 

In a suit in equity to abate a nuisance and to recover damages caused 
thereby, such damages only as are proved to hâve been sustained up to the 
time of the decree are recoverable. 

This is a suit in equity ag.iinst a city and otliers for the abatement 
of a nuisance allégea to hâve been created by the discharge of sewage 
from the sewer System of the city on the premises of complainants, 
and to recover damages caused to complainants thereby. Heard on 
demurrers to bill. 

The bill in this case allèges, in substance: That the plaintifCs are husband 
and wife, and citizens and résidents of Bowie county, in the state of Texas. 
That the city of Texarkana, Ark., is a municipal corporation, duly incorporated 
under the laws of Arkansas, situate in Miller county, state of Arkansas, with 
.T. W. MuUins as its niayor. That the Water Company of Texarkana, Ark., is 
duly incorporated and operated under and by virtue of the laws of the state of 
Arkansas, with R. A. Munson its superintendent and agent, and has its gênerai 
office in Miller county, state of Arkansas; that F. W. Mullins, F. J. Ahern, R. J. 
O'Dwyer. Q. O. Turner, ,loe Huckins, Sr., W. J. Burhman, J. W. Harris, and 
R. A. Munson are citizens of Miller county, state of Arkansas. That on July 
1, 1888, the plaintiffs owned in their own right, in fee simple, and were in the 
possession and enjoyment of, a good homestead, consisting of 45 acres of land, 
situate in Bowie county, state of Texas, on the Une of the sfate of Arkansas and 
state of Texas, said homestead consisting of block S, of 40 acres, and block P, 
of 5 acres, of the Jacob Carsen headright survey, according to the map of the 
Texas & Pacific Railway Company of Texarkana. That between July 1, 1888, 
and July 1, 1896, they made permanent and valuable improvements on their 
said homestead. consisting of dwelling houses, outhouses, barns, gardons, or- 
chards, vineyards, and by clearing, fencing, and putting in a high state of cul- 
tivation nearly ail of their said homestead, which was of great value, from 
which homestead they for eight years received and enjoyed the greatest com- 
t'orts, pleasures, support, and maintenance, without hindrance. That there i» 
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running throiigh said homestead a branch or brook for a distance ot 200 yards 
or over, fed by springs of pure water, which creek o£ liylng waiter ;contributed 
greatly to thè pleasure, comfort, health, and support of their famùy from July 
1, 1888, to July 1, 1896. That several years before the blU was filed they com- 
menced to run a dairy on tbelr said home. They bougbt, ralsed, and kept 33 
cows, of hlgh grade cattle, keeping them în a meadow through which said 
springs ôf pure llving water flowed continually, contrlbutîng very greatly to the 
health, comfort, and maintenance of their family, and for the market of Texar- 
kana, said dairy business being a Source of comfort and profit. That before 
July 1, 1898, the city of Texarka'na, Ark., through its duly-cohstituted author- 
Ities, created a sewer-improvemeht district within its liiailts fét the construction 
and maintenance of a System of sewerage for said district. That the said sew- 
ers were constructed, consisting of main sewers, pipes, and connections with 
the main and latéral sewers, with one main sewer leading to a point immedi- 
ately opposite plaintifCs' homestead, about eight feet from the state Une, on the 
Arkansas side. That said sewers are connected with the résidences, business 
houses, prlvies, and sinks of the said défendants P. W. Mullins, P. J. Ahern, 
R. J. O'Dwyer, Q. O. Turner, Joe Huckins, Sr., W. J. Burhman, J. W. Harris, 
and E. A. Munson, from which said sewers receive, and convey to its dumping 
ground, ail' the fllth, slops, excrément, urine, and foui and offensive putrid 
matter collected from said privles and sinks connected with said, sewers. That 
the said sewer System, when completed, was turned over to the said city of 
Texarkana, Ark., which said city is now and has maintained and kept up and 
operated said sewer System for the last two years In connectipn with the said 
Water Company of Texarkana, Ark. That the défendants, acting together, are 
now, and baye been for the last two years, using the said sewer mains, laterals, 
and pipes of the said sewer plant to receive and convey to its dumping ground 
the said offensive and putrid matter hereinbefore mentioned. That said défend- 
ants, acting together, by means of said sewer plant, its mains and pipes, bave 
created à gréât cesspool of foui and putrid matter and sewer' gas at the end of 
the main sewer pipe leading out of the city of Texarkana, which open sewer 
empties Into a little stream, known as "Nix's Creek," at a point about eight 
feet eaSt of the state Une, In Miller county, in the state of Arkansas, which 
cesspool has been maintained and kept alive by the said defelïddtits, acting to- 
gether with others, for the last two years, by means of said Texarkana sewer 
plant. That Said défendants, acting together, are now maintàihihg ànd keeping 
alive the Said cesspool from dày to day, and month to rnonth,. and year to year 
by meaûs of the said seweri plant, its mains and pipes, and threaten to maintain 
and keep alive the said cesspopl perpetually. That the said cesspool is a great 
nuisance, because it fouis, pollutes, corrupts,' cohtaminates,S3.nd poisons the 
water of said Nix's creek flowing from said cesspool along down toid creek for 
a distance of seyeml miles, which said creek runs through plaintiffs' land and 
homestead and premises Justbelow the cesspool for a distance of over 20O yards, 
depositing the fOul and offensive matter referred to in the bed of said creek on 
plaintiffs* land and homestead contlnuously from month to month and year to 
year, the said creek being too weak and small to carry away the amount of 
such deposit. That by reason of such deposits and of the sewer gas and poi- 
son air arlslngout©f and from said cesspool and being carried by; the winds and 
drawn by the sun on plaintiffs' homestead at a distance of i250 yards, and by 
the création of the germs of:disease in the cesspool, which are carried by the 
winds upon plaintiffs' said homestead, they are deprived of the pleasure, com- 
forts, and enjoyment thereof, the same being a standing menace tp their pleas- 
ure, comfort, health, and Uves, and that of their family, keeping, them in con- 
stant dread ofsiclîness and; dlsease, and deprlving them of the use and benefit 
of said creek runnïng through' their land and premises in a pure and natural 
state asilt was before the création of said: cesspool by means of said open sewer, 
for the usé t>f their family, dairy cattle, and other domestic animais, fowls, and 
flsh. That plaintiffs were compelled to ceaseand quit using the water running 
through said ereek for their family, dairy cows, and other domestic animais, as 
they were accustomed to; do from July 1, 1886, to July 1, 1896, the tlme said 
cesspool and nuisance was created. That plaintiffs hâve been compelled, by 
reason of said nuisance, to obtain water for the use of their family, cows, do- 
mestic animais, fowls,' etc., from the Texarkana Water Company, at a cost to 
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thfem qt $500 for Connecting their homestead anfl preniises with its plant, , and 
aboï(t $200 in water tolls trom July, 1896, to July, 1898. The plaintifEs further 
allégé that their land, homestead, and premises, by reason of said nuisance, 
h%TC bfeen damaged and decreased in value in the sum of $5,000, and in the sum 
of $2,()0Ô in being deprived of the pleasures, comforts, enjoyment, support, and 
maintenance of their land, homestead, and premises for two years, and $2,000 
by reason of the constant dread of disease and pestilence to themselves and 
f amily. 

The plaintiffs further allège that the Water Company of Texarkana, Arkan- 
sas, acting by and through R. A. Munson, its superintendant and agent, on July 
1, 1896, connected its water mains and pipes with the sewer mains, laterals, 
and pipes of the sewer plant of the défendant city of Texarkana, Ark.; that the 
sald two défendant eompanies, acting together, conneéted said sewer mains, 
laterals, and pipes with the résidences, business houses, privies, and sinks of 
ail of the said défendants, as well as a great number of other inhabitants of 
the city of Texarkana, Ark. ; and that they, the défendants, ail acting together, 
bave depôsited a gréât amount of filth, slops, etc., in the said privies and sinks, 
aiia carriéd the same through the said sewer mains, laterals, and pipes by 
means of water furnished by the said défendant water company to tlîe said 
dumping ground and open sewer, — the said cesspool hereinbef ore mentioned, — 
frpm July 1, 1896, to the filing of the Mil; and that ail the défendants, acting 
together, are now carrying ail of said filth and other putrid màtter through sald 
s6W«rs onto plaintiffs' land, homestead, and premises, thereby creating and cœa- 
tiHuously maintalning the nuisance aforesaid. The plaintiffs further allège 
that there is no excuse for said open sewei, cesspool, and nuisance la the city 
of Texarkana, Ark., nor on the borders of tlie same, because the said open sewer 
eould hâve been extended down the said creek valley underground to a safe 
distance from the city and from the inhabitants of the same, with small cost 
compared with the comfort, health, and lives of the plaintiffs and their f am- 
ily and the inhabitants of Texarkana. They allège that a judgment of a court 
of law would be inadéquate for the damages sustained by them; that a court 
of law has no power to abate said nuisance, or to enjoin the défendants from 
keeping and màlntaining the same; and that a court of equity âlone has the 
power to abate said nuisance, and to enjoin and restrain the sald défendants 
from keeping and màlntaining the same. They further allège that they hâve 
dwelling houses, outhouses, and bama situated within 250 yai;ds of the said 
open sewer, and a number of tenement houses within 150 yards of the same. 
They pray for a subpœna for ail the défendants, and that they be required to 
answer the biU, an answer uuder oath being waived; (2) for an injunctlon 
pending the suit, and for judgment and decree against the défendants, abating 
the said open sewer, cesspool, and nuisance, and for an injunction perpetually 
enjoining and restraining said défendants from keeping and màlntaining the 
same, and for the several sums of money specified as damages, and for ail other 
further and proper relief. i 

No service has been had upon the défendant Huckins. 

The défendant the Texarkana Water Company flled a spécial plea to the ju- 
risdiction, upon which issue has been taken by the plaintiffs. Service being 
had upon the other défendants, each of them has filed separate demurrers. AU 
the demurrers, except that of the city of Texarkana, Ark., are the same. 
Thèse demurrers raise the questions as to whether the bill is not multifarious; 
and, second, whçther there is not a misjoinder of défendants in the said bill; 
and, thlrd, because the plaintiffs hâve an adéquate remedy at law, and for want 
of equity in the bill. There are some other spécial grounds of demurrer whlch 
are not necessary to be noticed. The city of Texarkana, Ark., also interposes 
a separate demurrer, in which it raises the questions: (1) Of multifariousness, 
(.2) Of misjoinder of défendants. (3) For the insufficiency of the bill. (4) An 
adéquate remedy at law. (5) Défendant also interposes a spécial demurrer to 
the claim for $5,00() damages because the plaintiffs are not entitled to full com- 
pensation as for permanent injury and at the same time for an injunction to 
remove the cause. (6) Défendant also demurs to the bill because it is Incon- 
sistent, in this: that the plaintiffs allège and pray for past and prospective 
damages by reason of the said nuisance, and at thé same time state grounds 
and prày for an Injunction against the matters and things for whlch they 
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wouia be çompensated in sald damages. (7) Défendant demurs to the item of 
$5,pp0 by reason of the destruction of the plaintiffs' dairy business, and los3 
and béneflt of the creek, because such damages are too remote, uncertain, and 
speeulàtlre, , (8) Défendant demurs to tlie $10,000 damages because of plain- 
tiffs', depriVation of the pleasure, comfort, enjoyment, support, and maintenance 
of tbelr land, for the reason that such damages are too remote, uncertain, and 
spéculative. And, lastly, because ail the allégations of damages in the bill and 
the prayer thereof show that the défendant, in using the sôwer, acted inde- 
pendently of the other défendants, and in compliance with the laws of the state 
of Arkansas. 

F. M. Henry, for plaintiffs. 
Williams & Arnold, for défendants. 

ROGERS, District Judge. By the gênerai statutes of ArSansas 
(Sand. & H. Dig. c. 112, § 5321 et seq.) the authority is conferred on 
cities, and towns to create improyement districts, among other things 
for the purpose of constructing and maintaining sewers. The con- 
struction is done by a board of improvement composed of three mem- 
bers appointed by the city or town ci;eating the improvement district. 
When the sewers are completed, the city is authorized to compel in- 
habitants to connect their sinks and closets therewith. The same 
power is giyen to erect and maintain waterworks, and to enf orce prop- 
er connections vcith the premises of the inhabitants and the sewers. 
This bill, fairly construed, amounts to about this: The city of Tex- 
arkana, Ark., under the authority of a gênerai statute of the state, 
through its board of improvement, has constructed a System of sewerage 
foritself, and by proper ordinances compelled the inhabitants thereof 
to çounect their résidences therewith. The water company, a private 
corporation, constructed and operated under proper ordinances of the 
city, furnishéS' Water to the city and to its inhabitants, and is also con- 
nected with thé résidences and sewer System. No complaint is made 
that said sewerage system, as constructed, was not authorized by public 
law, nor is any négligence or carelessness alleged with référence to the 
manner in which the sewer System was constructed. No complaint is 
made that the water company has improperly constructed its system, or 
that its connections, or those of the inhabitants, are unlawfully or im- 
properly made. The real complaint is that the citj', in constructing 
its sewer system, constructed it in such a way that in its opération 
the fllth and putrid matter of the city was carried by the said sewer 
System and deposited in close prpximitj' to plaintiffs home, in a stream 
which ran through their premises, poUuting the water, and depositing 
sewage upon their land, and creating a cesspool which gave forth foui 
and offensive odors, creating germs of disease, and thereby inflicting 
serions damage to the plaintiffs' land and the health and comfort of 
his family. It is not the natural drainage of the lands in proximity to 
this stream of which the plaintiffs complain. It is the sewage of the 
city, conducted by artificial means, and deposited in the stream. 
The water company is made a party défendant because the plaintiffs 
allège that in July, 1896, the défendant water company connected its 
water mains and pipes with the sewer mains, laterals, and pipes of the 
sewer plant of the défendant the city of Texarkahà, and that the foui 
and putrid matter f rom the : sinks and privies of the said city is car- 
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ried through the sewer mains, laterals, and pipes by means of wattr 
fumished by the water company; in otlier words, that ttie water fur- 
nished by tbe water company was the vehicle by which the sewage was 
taken and deposited upon plaintiiïs' land. The remaining défendants, 
except the city and the water company, are made parties défendant 
simply because they bave connected their premises with the sewer Sys- 
tem of the city, and thereby contributed to the nuisance. The plead- 
er seems to hâve had in mind, in drafting the bill, that it was the opéra- 
tion of the sewer system that created the nuisance, and that as the 
défendants other than the city were using the sewers for depositing 
their drainage, they, in common with ail others so using them, were 
alike liable for any damages sustained by plaintiffs by reason of the city 
carrying and depositing the sewage in the stream which ran through 
their premises. In a certain sensé it is true that the use of the sewer by 
the people of the city ereates a nuisance. If the sewer was never used, 
there would be no offensive matter deposited, and if the water was not 
furnished by the water company there would be no vehicle to convey 
and deposit the âlth on plaintiffs' land; but the sewer System was 
created, in pursuance of public law, by the city, for the very purpose of 
carrying off its sewage. In its construction neither the water company 
nor the other défendants to the suit are shown to hâve had any control 
or iuterest. The city undertook to construct, manage, and operate the 
sewers in such a way as to dispose of whatever sewage was deposited 
in them, in pursuance to lawful authority. Neither those who use the 
sewers nor the water company had anything to do whatever with the 
opération, control, or management of the sewers. 

The question therefore arises upon the demurrer as to whether or not 
any of the défendants other than the city can be held responsible for 
the création of the nuisance referred to. The question is not a new 
one, nor is there any dearth of authority, either in text-books or the 
reports, with référence thereto. The décisions are uniform that "an 
ordinance of a city corporation, directing the construction of a work 
within the gênerai scope of its powers, is a judicial aet, for which the 
corporation is not responsible; but the prosecution of the work is 
niinisterial in its character, and the corporation must therefore see it 
is done in a safe and skillful manner." Citv of Logansport v. Wright, 
25 Ind. 515; City of Little Rock v. Willis. 27 Ark. 577; 2 Wood, Nxiis. 
§ 787; Washburn & Moen Mfg. Co. v. City of Worcester, 116 Mass. 460; 
and numerous cases that might be readily cited. It must be conceded. 
in view of the facts stated in the bill, that the construction of the 
sewerage system of the défendant city was done in pursuance of public 
law, and it will not be assumed that it was negligently or improperly 
done, in the absence of allégations to that effect. It does not appear 
from the complaint that the connections made by the indiyidual de- 
fendants with the défendant city's sewer system were made in violation 
of any city ordinance or statute of the state, nor will it be assumed in 
the absence of allégations to that effect. It must be assumed, there- 
fore, that the connections so made were lawful, and in pursuance to the 
ordinances of the city. It would be an anomalous condition of things 
if the city, having the power to construct a sewer system, constructed it 
within the scope of its power, and in a proper way, and having the 
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powièr tp çompel its citizens to make connections thefewith, if suçh, cif- 
izens, "Wjien they ha«i-niade sucli coni^eetions iis ttié;f wetè conipelled to 
do, pMul^ be lielc^ rësponsible in la\v for damdgëfe r^siiiting therefrom; 
àiidj^lJill'piorë aiiomàlous if it weré in thé powér of the plaintiffs to 
hold'^^ onç.or morçoîsuch citizens às they might Sfee ût to sue, re- 
sponsiwé fpr'thè entire damages rèsùlting from tljë puîsance created by 
ail tbe' pepple of iihe city,' ; Such a resuit would be obvipusly unjust and 
inéquitable, especiallj^ wlien the persôn' sô held rësponsible would bave 
no,actÎQn|<over against otlier persons wbo had contritjuted to the wrong. 
Cjiipraaù V. Palmep, ii N. Y. 51, is a case wheré the plaintiff kept a 
boarding hpiise in Saraïoga Springs, hear a natiiral stream of "water. 
Thç défendant kept a boarding house higher up th6 stream, the sewage 
th^r^lçpin runuing iiiio the said stream. The sewage from a large 
numbér of hôtels and other boarding houses al^o ran into the stream 
above the plaintifl's ^premises. Thé water of the stream thereby became 
corrupt ^hd offensive, and some of the piaintiff's boarders left him on 
accouut pf tbe stench. ; 'phe plaintiff brought suit àgainst the défend- 
ant, w;hp kept a boarding house higher up the stream than.his, for 
creating a nuisance, and undçrtook to hold him r'eî^poitsible for the act 
of ail the others who, wpre usîng the stream for the éajne purpose that 
he did. This case is distinguishable from the case at bar in this: that 
in this, case none of the, parties were acting in pùrsuance of any public 
làw. Àt the saipe timé they were ail ùsihg the stream for exactly the 
same, purpose, and each contributed to the causlng of the nuisance. 
The court of appeals of î^ew York held in this casé that in an action of 
nuisanc(î as^inst several acting indépendently in jolluting a stream by 
the passage of sewage from the premises of eâcb, ëach is liable only to 
the extent of the separate ihjury committed by him. The court said : 

"The defendant's act, belng several when It was committed, cannot be made 
joint beeause of the conséquences whicji follow in connection with others who 
liad done the same or a siniilar act. It is true, it is difflcult to separate the 
ihjfey, but that furnlshes no reasoii why one tort feasor should be Iiable for the 
acts ôf 6thers Who hâve rio association, and did not &ct in concert, with him. 
If the law was otherwise, the one who did the least might be made liable inr 
the damages pf others, far exceeding the amount for which he was reasonably 
chargeable, without means to enforce contribution or adjjist the amount among 
différent parties. So, also, proof of an act committed by one person would en- 
title the plaintifif to recover for ail the damages sustained by the acts of others 
who seyerally and indépendently may hâve contributed to the injury. Such a 
ruie cannot be upheld upon any sound prinçiple of law." 

The court distinguishes this case from that class of cases where a 
direct personal injury is occasioned by the separate and concurring 
négligence of two parties at one and the same time, and proceeds to ex- 
amine the cases cited by Wood on Nuisances, in paragraph 821, to 
show they do not support the tert of the author. In support of the 
doctrine there laid down the court, cite Williams v. Sheldon, 10 Wend. 
654; Guille v. Swan, 19 Johns. 381; Wood v. Sutcliffe, 8 Eng. Law & 
Eq. 217; Coal Co. v. Richards' Adm'r, 57 Pa. St. 142; Seely v, Alden, 61 
Pa. St. 302; Bard v. Yohn, 26 Pa. St. 482. The same doctrine is laid 
down in 16 Am. & Eng. Enc. Law, 980, note 9, where a number of cases 
are cited, and 2 Wood, Nuis. par. 831, note 4, and cases cited; Budding- 
ton V. Shearer, 20 Pick. 477. It is true that contained in the bill in 
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the case at bar is an allégation to the effect that ail the défendants 
were acting together, but the fair construction and interprétation of 
the bill is that the parties sued had simply connected their résidences, 
business houses, privies, and einks with the défendant city's sewer 
System, and were using said sewer System for depositing such sewage 
from their premises. It will be seen, therefore, that, the act of each 
one of thèse défendants is his separate and independent act, and that, 
if he could be held liable at ail, he could only be held to the extent 
that he had contributed to the nuisance, and that the difficulty of de- 
termining that is no reason why he should be held liable for the whole 
nuisance. The object of this bill is to restrain the city from continu- 
ing the use of its sewer system and dumping the sewage of the city 
on the premises of the plaintiff, and to recover such damages from the 
city and its co-defendants as plaintifEs bave suïïered by reason of the 
nuisance complained of. It is clear, in view of the décisions above 
quoted, that no judgment for damages can be recovered against the 
défendants other than the city for the reasons heretofore stated. As- 
suming, therefore, for the sake of the argument, that ail of the de- 
fendants may be joined for the purpose of restraining further use of 
the sewer, and for the abatement of the nuisance complained of, it is 
nevertheless apparent that the other défendants joined with the city 
cannot be united in this suit for the purpose of recover ing a judgment 
in damages against them, and for the reasons stated in the cases 
heretofore cited. But is it true that the allégations in the bill would 
authorize an injunction against any of the défendants except the city? 
They are not engaged in operating the sewer. They are not engaged in 
depositing sewage of the city in the stream which flows through thie 
plaintifE's premises. They simply connect with the sewer, and deposit 
their sewage in it, which the city undertakes, independently of them, 
to convey away. The bill does not ask that they be enjoined from 
depositing their sewage in the city's sewerage system, nor does it allège 
any facts which would warrant such relief. It simply prays for an 
injunction against the said défendants, abating the said open eewer, 
cesspool, and nuisance, and for judgment for damages. But, as shown, 
the défendants other than the city neither constructed the sewer, nor 
do they manage, control, or operate it, nor hâve they created the 
cesspool or nuisance complained of, nor are they keeping or inaintain- 
ing it. They are simply doing that which the law authorized and com- 
peUed them to do, namely, dumping their sewage into the sewer system 
of the city. No restraining order, therefore, could be had against them 
upon the allégations of the bill. If, therefore, the plaintiflfs are entitled 
to an injunction, and for damages as against the city, it is for acts and 
doings whoUy separate and distinct from that of the other défendants, 
and they are therefore improperly joined, and the bill itself multî- 
farious, and for thèse reasons the separate demurrers of the défendants 
F. W. Mullins, R A. Munson, F. J. Ahern, R. J. O'Dwyer, Q. O. 
Turner, W. J. Burhman, and J. W. Harris, should be sustained. 

But again (as decided in Ohipman v. Palmer, supra), if several de- 
fendants, without authority of law, each drain the sewage from his 
résidence into a stream, the drainage from ail the résidences thereby 
polluting the stream and creating a nuisance to the injury of a ri- 
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parign owber lower dowa, can oaly be held liable for sucli acts in a 
eeparate action, each tothe extent of tlie injury committed by himself, 
it oflght not to require autliorities to show that, where the acts com- 
plaîned- ol are not only done in pursuance of, but are enjoined by, 
law, oiie défendant cannot be held liable for the acts of the others. 
2 Wood, Nuis. § 831, note 4, and cases cited; Trowbridge v. Fore- 
paugh, 14 Minn. 133 (Gil. 100); Thorpe v. Brumfltt, 8 Ch. App. 654; 
Blair T. Deakin and Eden v. Deakin, 57 Law T. (N. S.) 522. To hold 
that the défendants other than the city, under the allégations of this 
Mil; are 'liable for Connecting their premises with, and depositing 
their drainage in, the said eewers, because the city, which construeted 
and operated them, conducted the sewage into a stream running 
through plaintifEs' land, thereby polluting ,its waters and creating a 
nuisance, is in effect to say that the city liad no power to conipel its 
citizens to make such connections or deposit said sewage. For 
surelyît cannot be suecessfully maintained that a man can be en- 
joined'from doing what the law compels him to do, or that he can 
be held liable in damages for doing in a lawful way that which in 
itself is lawful, or which is enjoined upon him by law. 

The question now arises whether the demurrer of the city of Tex- 
arkana is well taken. In the case of Washbnrn & Moen Mfg. Co. 
V. City of Worcester, 116 Mass. 461, Gray, G. J., deliyering the opin- 
ion of the court, said: 

"Where a city or a board of municipal offlcers is authorized by the lesislatnre 
to lay eut and construot common sewers and drains, and provision is made by 
statute for the assessment, under spécial proceeding-s, of damages to parties 
■whose estâtes are thereby injured, the city is not liable to an action at law or 
bill in equity for injuries which are tlie ueeessary resnlt of the exercise of the 
powers conferred by the législature. But if, by an excess of the powers grant- 
ed, or négligence in the mode of earrying eut the System legally adopted, or in 
omitting to talie due précautions to guard against conséquences of its opération, 
a nuisance iscreated, the city may be liable to indlctraent in behalf of the pub- 
lic, or to suit by indivlduals suffering spécial damage. Haslcell v. City of New 
Bedford, 108 Mass. 208; Merrlfleld v. City of Worcester, 110 Mass. 210; Bray- 
ton V. City of Fall River, 113 Mass. 218." 

In Gould V. City of Eochester, 105 N. Y. 46, 12 N. E. 275, the state- 
ment of the case is as follows: 

"The city of Bochester adjoins on the east the town of Brighton. It con- 
strueted sewers which discharged into ditches near the boundary between the 
city and town, which carried the sewage upon and over lands in Brighton, and 
ultimately Into Thomas creek, & small stream running through the town, and 
having its outlet at Irondequoit hay. The ditches were construeted by the city 
. under a gênerai législative authorlty to acqulre land outside of the city limits 
and open ditches thereon to carry ott the drainage of the city. It is found that 
the discharge of the sewagie through the ditches and into Thomas creek created 
a nuisance in the town of Brighton, dangerous to the public health." 

Much of the opinion is taken up in discussing the question whether 
the board of health of the town of Brighton were the proper parties 
to flle the bill to restrain the nuisance, involving the construction 
of several statutes of New York, the case having been dismissed on 
that ground. The court of appeals reversed the lower court, and in 
the opinion said: 

"The learned judge at spécial term, after asserting the proposition that the 
jurisdictlon of the board of health of the town of Brighton over nuisances was 
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limited to nuisances existing within the territorial limits of the town, put his 
décision upon the ground tliat the order of régulation of August 1, 1884, was in- 
effectuai, and in excess of the power conferred upon boai-ds of health, beeause 
the nuisance in question was created and had ils origin in the city of Kochester; 
and that the town board could make no valid régulation in respect thereto, tie- 
eause, In the language of the court, its powers 'are confined to the abatement of 
nuisances within the town, and the régulations they malje hâve no force outside 
of the town Unes.' It seems to us tliat this is quite too nanow a view of the 
situation. It is undoubtedly true that the authorities of Brigbton could not go 
into the city of Kochester, and interfère with its sewers. But the collection 
of foui substances in the sewers was not the immédiate cause of the nuisance. 
The immédiate cause was the discharge by the city of the sewage, after it was 
collected in the sewers, into open drains eonstructed by the city across lands 
in the town of Brighton." 

The court then say: 

"We agrée with the spécial term that the board could not exécute its order by 
going within the city to close the sewers, but the fact that it had no power to 
enforce a summary jurisdiction of this iîind does not justify the conclusion that 
it could not invoke the action of the court to enforce in an orderly way the 
abatement of the nuisance. * * * The objections to the maintenance of 
the action are quite technical, and ought not, we think, to prevail." 

Stoddard v. Village of Saratoga Springs (Sup.) 4 N. Y. Supp. 745, 
is a case in which individuals sue in equity to reetrain the city from 
the use of a sewer which emptied into a natural stream, causing a 
nuisance to plaintiffe' lands. The décision of the court is based upon 
exceptions to very elaborate flndings of a référée granting a restrain- 
ing order. The opinion sufficiently présents the facts, and is as fol- 
lows : 

"ïhis is an action to restrain the défendant from discharging the contents 
of a sewer into a natural stream, which, after receiving such contents, passes 
through plaintiffs' land. There seems to be no dispute that the sewer does so 
discliarge its contents, and that the resuit is injurious to plaintiffs' land. The 
défendant iusists that the sewer is not a public sewer, does not belong to de- 
fendant, and that défendant is not responsible for its construction, or for the 
conséquent damages. The sewer runs through Lawrence and Harrison streets 
to Division; thence through private grounds to Walworth, in which street it 
connects with the aforesaid stream (called 'Waterbury Brooli'). That stream, 
passing along Walworth street, turns, and crosses plajntiffis' land. The sewer 
was biiilt under a contract made by the défendant with one Adams in 1876, 
and the spécification provides for the connection with the Waterbury brook. 
This coutract purported to be made under Laws 1874, c. 271, §§ 3, 4. The de- 
fendant insists that the sewers therein provided for are private, liecause tlie 
expense is to be assessed on adjoining owners; and also that the pétition was 
not in conformity with the act, beeause the sewer was partly on private prop- 
erty. As to the sewer being partly on private property, it may be that the 
owners of such property might hâve objected to its construction. But they 
hâve not, and the sewer has been built. The défendant, by this objection, says 
to plaintiffi that it is not liable for injury to her land, beeause for tlie purpose 
of doing such injury the défendant trespassed on some other person's land. 
That is a poor excuse. Again, the contract for building the sewer was made by 
défendant. It is immaterial, then, so far as thèse plaintiffs are concerned, 
whether the défendant was or was not to be reimbursed by assessments on ad- 
joining owners. The cost of improvements are often assessed on the land bene- 
flted, but yet the making of the improvement is the act of the municipality. 
If the whole of this sewer were on private land. then it might be improper to 
adjudge that the. défendant should close or stop it, beeause they miglit hâve no 
right to enter on private land. But much of the sewer is in the street, and is 
tlierefore within defendant's control. When the défendant shall hâve donc ail 
in its po\^er to prevcnt the injury which the plaintiffs suffier, it will then be time 
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to ingtilre whether any others are injurïng her land. Nor càn the def enflant 
protect itself on the ground that the pétition for this sewer waa not such as to 
authorize défendant to coûstract It. If the défendant had no right to cause 
sewage to be discharged into a broolc crossing plaintifEs' lot, It Is no défense to 
say that the défendant had no rîght at ail to constrùct the sewer. The défend- 
ait ipÈftsts, further, that it is not llable, because the Injury arises from the use 
of the 'sewer by third persons, who cohnect with it théir privies and water- 
closets. But such was the very object of the sèwer. A municlpality does not 
(excépt from its own buildings) discharge sewage into a sewer, but it constructs 
the sewer that persons on its Une may connéct their houses with it, and dis- 
charge sewage into it; and it may not lawfuUy convey the foui material thus 
coliected, and throw it on prlvate property. The def eridànt fùrther urges that 
the injunction is wrong because the défendant does not own, and has not control 
over, the 500 feet of the sewer which are on priva te property. We hâve above 
pointed ont the answer to this. The défendant can control, stop up, or divert 
the sewer at Division street, or further up. The injunction only forbids the 
défendant to further allow the sewage and filth from Lawrence street sewer 
to flow on plaintiffs' land. Lawrence street is above Division. Nothlng in the 
injunction requh'es défendant not to allow sewage, if any, which enters the 
sewer from the private property below Division street, to flow on plaintiflis' 
land. Whether the défendant would be liable in respect to such sewage we 
need not say. The ref ereé has not held the défendant llable in respect to such 
sewage, and the subject is not before us. We think that the facts and the law 
sustain the referee's ïindings. The judgment is afflrmed, with costs." 

City of Jacksonville V. Lambert, 62 111. 520, is a case at law, 
The ôpinioii sufflciently states the case, and is as follows: 

^ "It is first insisted that the city is not liable to appellee for damages he may 
hâve sustained by reason oif 'constructing the sewer se as to discharge the drain- 
age from the city upoh the premises of appellee; and it is said that cities hâve 
been compelled to constrùct such improvements for the préservation of the 
healtli of their citizens, and for the promotion of their comfort; and it is 
urged that the worlc was slîiilfully and well done. This may ail be conceded, 
and still it does not f ollow that liability would not attacli. It may be true that 
a city is liable to be compelled to afford sufficient drainage for the healtli and 
comfort of the people,. but that vypuld not authorize them to so constrùct the 
work as to destroy or ssriously imipair the value of the property of an individ- 
ual. Np'one would suppose that the city would hâve the right by drainage 
and séwèràge to coUect ail of the dirty water, swill, putrid rnatter, and garbage 
of the city, or any portion thereof, and lead it to and discharge it in the door 
yards ot a portion of the inhabitants. That would be an invasion of private 
rights;, that would be a« violation of every rule of law, and shock tlie sensé of 
justice ent'ertained by every falr-minded man. Nor would it be in the slightest 
degreè either a défense or expûsej to show that such a sewer or drain was con- 
structed of thé best material, and the work performed iri the most skillful man- 
jier, and thè plan on the mbst appfoved model. In performing such duties, they 
are requlred to constrùct such improvements in such a mànner as to avoid in- 
jury to Indfvidual property. They hâve no right to coneentrate the ofCal and 
filth of a city, which is a nuisance to the public, and discharge it upon the prem- 
ises of an individual. If a public nuisance, and there is no means of making 
proper draiiiage without injury to Individuals, let thé conimunity for whose ben- 
eflt it is tonstructed, through their corporate government, by eondemnation or 
otherwise, inake compensation. Every principle of justice and the dictâtes of 
reason would say that it is whoUy wrong to impose the burden of the nuisance 
on one or a f éw citizens. This précise question has not been before us, but in 
Nevins v. City of Peoria, 41 111. 507, and dlty of Aurora v. Reed, 57 111. 29, the 
same principle has been announced. In those cases it was held that the city 
had no right to so constrùct the drainage over the surface as to coneentrate it 
on Individual property, and, if they should, they would be liable for the damages 
thus ihflicted. And the rule must apply with more force wheh ail of the filth 
of various kinds accumulated and produced in a particular portion of the city 
is conflned to a large sewer, and carried and discharged on private property, 
its coneentrated gases and offensive odors produced by putréfaction. The 
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ojty>had no right to impose such a burden upon.one individual, and in doing 
sp, if Injury was sustained, it must be held liable to make compensation." 

The case of Byrnes v. City of Cohbes, 67 N. Y. 205, is a suit 
brouglit to recover damages for the flooding of plaintifE's liouse and 
premises, alleged to hâve been occasioned by the neglect of défend- 
ant to provide a sewer or outlet to carry ofE the water from the 
Street gutter in front of plaintiff's preinises. The court said: 

"The facts establistied at ttie trial, as stated by the court at gênerai term, and 
assumed on the argiuiient hère, were that the défendant made a gutter and 
■curb on Main street (on which Street the plaintiff's lot was situated), and con- 
ducted the water of the Fourth ward of the eity of Cohoes down that street; 
that the curb and gutter ended opposite plaintiff's lot; that before the curbing 
was made there was a natural course, which took off the water another way; 
that the curbing brought it to the plaintiff's lot; that the gutter was not com- 
plète in front of plaintiff's place; that the water came down Main street and 
down the gutter, and had no outlet, and flooded plaintiiï's house, and did the 
damage complained of; that the water flowed direct from the gutter on the 
premises; that a drain could hâve liecn luiilt so as to carry ofC the water, and 
that a well hole was afterwards flxed so as to carry off the water. We are of 
opinion that on this state of facts the plaintiff was entitled to recover. Divert- 
ing the water from ils natural course so as to throw it upon the plaintiff's prem- 
ises, without providing any outlet, and thus injuring his building, was a wrong 
for which he was entitled t» redress. The cases cited on the part of the ap- 
pellant to the effeet that a municipal corporation is not liable for an omission 
to supply drainage or sewerage do not apply to a case where the necessity for 
the drainage or outlet is caused by the act of the corporation itself." 

In Chapman v. City of Eochester, 110 N. Y. 273, 18 N. E. 88, a 
bill was filed to restrain the défendant from polluting a natural 
stream flowing through plaintiiï's premises, and recovery of dam- 
ages caused thereby. A judgment for $1,200 and a restraining order 
were granted. The court of appeàls of New York, in deciding the 
case, said: 

"The plaintiff was the owner and occupant of certain premises, containing 
more than four acres of land, in the town of Brighton, adjoining the city of 
Rochester, and watered by a stream known as 'Thomas Creek,' which, rising 
in that city, and fed by springs of pure water, ran northwardly and across the 
plaintiff's premises into Iroudequoit Bay. He collected its water into an arti- 
ficial i)asin, making it serve as well for domestic uses as the propagation of fish, 
and from it, in due season, he aiso procured a supply of iee. The défendant 
thereafter constructed sewers, and tlirough them discharged not only surface 
water, but the 'sewerage from houses and contents of a large number of water- 
closots,' into Thomas creek, above the plaintiff's land, with such efflect a,s to 
render its water unfit for use, and cover its banks with filthy and unwholesome 
sédiment. Thèse and other facts well warranted the conclusion of the trial 
court that the act of tlie défendant in thus emptying its sewers constituted an 
offensive and dangerous nuisance. Moreover, the plaintiff is found to hâve sus- 
tained a spécial injury to his healtli and property from the same cause, and we 
find no reason to doubt that he is entitled, not only to comiiensation for damages 
thereby occasioned, but also to such a judgment as will prevent tlie further per- 
pétration of the wrong complained of. Goldsmid v. Commissioners, L. II. 1 
Eq. 161, 1 Ch. App. MS. In view of the prineiple upon which thèse and like 
décisions turn, the objections of the learned counsel for the défendant against 
the judgment appealed. from are quite unimportant. The filth of the city does 
not flow naturally to the lands of the plaintiff, as surface water finds its level, 
but is carried thither by artificial arrangements prepared by the city, and for 
which it is responsible. Nor is the plaintiff estopped by acquiescenee in the 
proceedings of the city in devising and carrying out its System of sewerage. 
Tlie prineiple invoked by the appellant lias no application. It does not appear 
that the plaintiff in any way encouragea the adoption of that System, or by any 
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act or Word Induced the city authorltiés to so direct the sewers that the 'flôw 
from them should reach hls premlsès. Thére is no ftnding to that etfect, aad 
the record contains no évidence. In fine, the case cornes within the gênerai rule 
Which gives to a person Injured by the pollution of air or water, to the use of 
whlch, in its natural condition, he Is entitled, an action against the party, 
whethef it be a natural person or a corporation who causes that pollution." 

See, also, City of Atlanta v. Warnock (Ga.) 23 Lawy. Eep. Ann. 
301, and notes (s. c. 18 S. E. 135), whére many cases are cited. See, 
also,, cases cited in note to Chapman v. City of Rochester (N. Y. 
App.) 1 Lawy. Eep. Ann. 296 (s. c. 18 N. E. 88). 

The foUowing propositions may be talœn as establislied by an 
almost unbrolien line of authorities: It is immaterial, as affecting 
the liability of the city, wliether the contents of the sewer are 
discharged directly on the property of an individual or at such 
point that the sewage and other refuse taken along with it must 
necessarily be carried there by a conduit or gravitation. Chapman 
T. City of Rochester, supra. If a municipal corporation, by its Sys- 
tem of constructing sewers, rendere an outlet necessary, it must 
provide one. Citv of Evansville v. Decker, 84 Ind. 325; City of 
Crawfordsville v. Bond, 96 Ind. 236; Van Pelt v. Gity of Davenport, 
42 lowa, 308; Byrnes v. City of Cohoes,67 N. Y. 204; City of Ft. Wayne 
v. Coombs, 107 Ind. 75, 7 N. E. 743. It cannot discharge its sewers 
on private property, and, if it does so, it is prima facie liable. 
O'Brien v. City of St. Paul, 18 Minn. 176 (Cil. 163); 2 Dill. Mun. 
Corp. 987. Where the city has emptied one of its sewors on private 
land, it is a direct violation of the owner's rights, a continuai tres- 
pass on his property, atxd the city is liable, just as any private per- 
son would be. Beach v. City of Èlmira, 22 Hun. 158; Bradt v. City 
of Albany, 5 Hun, 591. A municipal corporation has no right to 
collect the sewage of a large portion of a city, and, hj artiflcial 
channels, cast it up on the lands of another; and for such acts it 
is liable in damages, whether or not they be done in conformity 
to a plan adopted by its ofiicers, judicial or otherwisoi Noonan v. 
City of Albany, 79 N. Y. 475; Byrnes v. City of Cohoes, 67 N. Y. 
204; Richardson v. City of Boston, 19 How." 263; Sleight v. City 
of Kingston, 11 Hun, 594; Barton v. Citv of Syracuse, 36 N. Y. 
54; Bastable v. Same, 8 Hun, 587; Beach v. City of Elmira, 22 
Hun, 158; Rochester White Lead Co. v. City of Rochester, 3 N. 
Y. 466; Perry v. City of Worcester, 6 Gray, 544; Ashley v. City of 
Port Huron, 35 Mich. 296; Story v. Raiïwav Co., 90 N. Y. 122; 
Seifert v. City of Brooklyn, 101 N. Y. 136, 4 N. E. 321. A city is 
liable if it undertakes to collect water in one channel and wrong- 
fully pours it upon another's land. Lipes v. Hand, 104 Ind. 503, 1 
N. E. 871, and 4 N. E. 160; City of Evansville v. Decker, 84 Ind. 325; 
Wèis V. City of Madison, 75 Ind. 241; Railroad Co. v. Stevens, 73 
Ind. 278; Templeton v. Voshloe, 72 Ind. 134; Rice v. Citv of Evans- 
ville, 108 Ind. 7, 9 N. E. 139; Barrett v. Association (111. Sup.) 42 
N. E. 891. This principle has been uniformly applied to the acts 
of such corporations in constructing sewers, drains, and gutters, 
whereby the surface water of a large territory, which did not 
naturally flow in that direction, was gathered into a body, and was 
precipitated upon the premises of an individual, occasioning dam- 
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âges thereto. A court of equity has jurisdiction, in a proper case, 
not only to détermine the question whether a nuisance in fact ex- 
ists, but to make a decree that it be abated; but in sucli case it 
must clearly appear that the complainant has title to the water 
course or the land under it (if it be a water course that is complain- 
ed of), and that the nuisance is made ont. Earl t. De Hart, 12 N. 
J. Eq. 280; Van Bergen v. Van Bergen, 2 Johns. Ch. 272; Ham- 
uiond V. Fuller, 1 Paige, 197. The right of an individual citizen to 
abate a public nuisance arises only when it becomes an obstruction 
to the exercise of his private rights, or when he receives some 
spécial or peculiar injury therefrom, distinct from what he suffers 
in common with the public. Bigelow v. Bridge Oo., 14 Conn. 565; 
Frink v. Lawrence, 20 Conn. 117; Irwin v. Dixon, 9 ïïow. 10; 
Draper v. Mackey, 35 Ark. 497; Railroad Co. v. Ward. 2 Black, 
485; 1 Suth. Dam. 766; and th^ numerous cases cited in the foot- 
note to South Carolina Steamboat Co. v. South Carolina R. Co. 
(S. C.) 4 Lawy. Rep. Ann. 209 (s. c. 9 S. E. 650). 

In 2 Add. Torts, § 1085, the author lavs down the gênerai rule 
that: 

"Where commissioners of sewers and boards of health hâve obtaiued stat- 
utory powers of drainage into rlvers, streams, and natural water courses, 
the power must be exercised so as not to create a nuisance, or interfère •witli 
the private rights of individuals. If a riparian proprietor has a rlght to 
enjoy a river so far unpolluted that fish eau live in it and cattle drinlv of it, 
and the town council of a neighboring borough, professing to act under stat- 
utory powers, pour thelr house drainage and the fllth from water-closets 
into the river in such quantities that the water hecomes eorrupt and stinks, 
and flsh wlll no longer live in it, nor cattle drink it, the court will grant an 
injunction to prevent the continued défilement of the stream, and to relieve 
the riparian proprietor from the necessity of bringing a séries of actions for 
the daily annoyance. In deciding the right of a single proprietor to an in- 
junction, the court eannot take into considération the eircumstance that a 
vast population will suffler by reason of its interférence. 'There are cases 
at law,' observes Sir W. P. Wood, V. C, 'in which it has been held tliat, where 
the question arises between two portions of the community, the conveuience 
of one may be counterbalanced by the inconvenlenee of the other, where the 
latter are far more numerous. But in the case of an individual claiming 
certain private rights, aud seeking to hâve those rights proteeted, the question 
simply is whether he has those rights. and not whether a large population 
will be inconvenienced by measures taken for their protection.' " 

The same author (section 1049). says: 

"Generally speaking, where local boards are authorized and required to 
exécute drainage works in a particular district, and to make compensation 
to parties sustaining Injury therefrom, they hâve no power to eoUect together 
the sewage, and pour it into streams which were previously pure, so as to 
create a nuisance, and deteriorate the value of the adjoining land. A power 
to take possession of streams and to cover over open water courses for drain- 
age purposes, and to glve compensation therefor, gives to the board no 
power by Implication to pollute water which was previously substantially 
pure 

The rule is laid down in this circuit, in Emigration Co. v. Gallegos, 
32 C. C. A. 475, 89 Fed. 773, that: 

"A continuing trespass upon real estate, or upon an interest therein, to the 
serious damage of the complainant, warrants an injunction to restrain it. A 
suit in equity is generally the only adéquate remedy for trespasses continually 
repeated, because constantly recurring actions for damages would be more 
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vexatiqus and expénsifsrç thian eff ^ctivf^, 2, Beji^ï, Jnj > ti ,1129, 13,46; ; ï!allmaû 
v„,B^boaa Co., 121>î, t- ,119. 123,, 23 N. E.,'J134: Ùlfne v. Railraad Ço., 101 

N. Y. 198, 122; 4.N.' 4 536; GaMy vi Railroad' Co., 128 N. Y. 132, 145, 28 
ï<f. 'B:'4ê79t Bvansv:;Kt)S8|CaI.)'8-Pac. 88." '' , ' 

cljt ie said in JBarrett y. Association ;(ÏJÏ.Sup.),4t2 îif..|B|:;;8î):l, 892: 

'•'Bilt Jt IS a velj-rècoghizçd bramch ;of equîty jurisdictlon, ito restraln hj 
injupption ,the foulipg Of running strearps that pass over ^Ijé iaads of othets 
by c,onij.eçting se^'ers therewith, or by other means, sb as to' endanger the coin- 
fort atid héalth of others, or to cause irréparable Injury to thelr property 
rigbtS; i 2'ÏIlgh, inj. p. 508, §g 794, 795; People v. Citîr of St. Ix)Uis, 5 Gihnan, 
351; Wahlè v. Relabach, 76 lU. 322- Metropolitan City Ry. Oo. v. City-of, Chi- 
cago, 86 III. 620; Mlnke v, Hopeman, 87 111. 450; Catlin v. Valentiue, 9 Palge, 
575; Lyon v. McLaughlin, 32 Vt, 423; Village of Dwight v. Haye^, 150 111. 273, 
37 N. B. 218." ■ ,: ,',' .'• 

"By an 'irréparable injury' Is not iaeant iSlich injury as Is beyond the possi- 
bllltyof repair, or beyond possible compensation in damages, uor, neces- 
sarily, great injury or great daniage, but that.species pf injury, whether great 
or sroall, that ought not to be subruitted tô on the one harid or inflicted 
on thé othèr, and which, because it is so large on the one haûd and so small 
on the other, is of such constant and fréquent occurrence tiiàt no fair or 
reasoriable redress can behad therefor in a court at law." 2 Wood, Nuis. § 
778. 

In' footnote 4 to that section is reported the case of Clowes v. 
Wa.terwQr}is Co., 8 Ch. App. 125. The opinion wafe délivered by 
Lord Chief Justice Mellish, and is insîtiTactive, because it lays down 
the raie with référence to injuries of the character alleged hère 
which has commended itself to the courts of England. ^ He quotes 
api^itovingly from an opijnion deliveréd by Vice Châtacellor Bruce, in 
Attoi-ney General V. Shëfiaeld Ga$ Co., 19 Eiig, Law & Eq. 648, as 
followe: "It eeems to me that even slight infringements of rights 
respecting real estate require to be watched with a careful eye and 
repressed with a strict handby a court of equity, where it can exer- 
cise jurisdiction," and adds that this rplé bas since become the rnle 
which govems the English courts in ail such cases. 

Ihavefailed to find a single well-considered case where the Ameri- 
can courts hâve not granted relief under circumstances such as are 
alleged in this bill against the city, and the most; careful research 
has failed to disclose a single case where défendants depositing their 
drainage in a System of sewers erected by a city under authority 
of law hâve been held responsible for a nuisance created by a city 
in depositing such sewage so as to create a nuisance, and inflict 
damage upon others. 

: Separate demurrers hâve been sustained to the bill in f avor of each 
of the défendants exeept the water company, Joe Huckins, Sr., and 
the éity. No service hae been madeon Huckins, Sr., and he has not 
appeared. The water comipany stands oh a Plea to thé jurisdiction, 
which has not been heard., On the demurrer of the city, in view of 
the authorities quoted, the court ie of opinion that: 

1. The bill is multifarjous, because the allégations thereof do not 
authorize any relief against any of the défendants exeept the city, 
but do warrant relief against the city. In the case of Barcus v. 
Gates, 32 0. 0. A. 345, 89) Fed. 791, Judge Morris says: 

"Multifariousness arlses from the fact either that the transactions which 
form the subject-matter ofthe suit are; so dlssimilar and separate that they 
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cannot definitely be tried together In one record, or that some défendant is 
able to say that as to a large part of the transaction set ont in tbe bill he 
bas no interest or connection wbatever." 

The court is of opinion that ail the défendante except the city can 
truthfully say that they hâve no interest or connection whatever 
with the transaction set but in the bill. The demurrer, therefore, is 
sustained on the ground that the bill ig multifarious. 

2. The demurrer is sustained because there is a miejoinder of par- 
ties in this suit. None of the défendants should be joined with the 
city in this action. 

3. The demurrer is sustained on the ground that the plaintiffs in 
this suit can only recover against the city such damage as they show 
they hâve sustained up to the time the decree is rendered, and not 
for prospective damages, for the reason that, if an injunction is 
graiuted, it cannot be assumed it will be violated, and that other 
damages will be sustained, and for the reason, if a restraining order 
is flnall^ refused, then the bill should be dismissed for want of juris- 
diction in the court, and the plaintiffs remitted to a court of law for 
such damages as they may hâve sustained. In short, the jurisdiction 
of the court in this case rests upon the fact that the plaintiffs are 
suflering from a continuing nuisance created by the city. 

4. The court is of opinion that the sixth ground of demurrer — 
that the city was acting under the laws of the state— is not well 
taken. The state cannot authorize such a nuisance as this, and, in the 
opinion of the court, has not done so. Bacon v. City of Boston, 154 
Maes. 100, 28 N. E. 9. On this ground, therefore, the demurrer is 
overruled. 

5. The seventh ground of demurrer, namely, that the plaintiffs hâve 
an adéquate remedy at law, is not well taken, and the demurrer is 
overruled as to that ground. 

6. The eighth ground of demurrer, namely, that the plaintiffs ai;e 
not entitled to équitable relief, is not well taken. The bill etates a 
good cause of action against the city if sued alone, and the demurrer 
on this ground is overruled. 



ANDRUSS et ux. v. PEOPLE'S BUILDING, LOAN & SAVING ASS'N. 

(Circuit Court of Appeals, Fiftb Circuit. May 31, 1899.) 

No. 7S7. 

1. Bdilding and Loan Associations — Usurt— What Law Govkrns. 

Where the by-laws of a building and loan association provide that ail 
payments shall be made to its secretary at the office of the association 
In the State in which it Is incorporated, and a bond and mortgage executed 
to the association by a borrowlng stoekholder each contain a stipulation 
that it is to be governed by the laws of such state, the contract will not 
be held usurious, if not so by the laws of such state where It is to be 
performed. 

a. Jddiciai. Notice — Fbdehal Codbts— Statotes of Anotheb State. 

A fédéral court sitting in one state will take judicial notice of the 
publie statutea of another state. 
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3.. Building and Loan Associations— Usuey—Kew Yobk Statittes. 

tJnder the. §tatutes of New York, the taking of premiums for loans made 
by building and loan associations does not render. them usurious, under 
the gênerai usury statutes. 

4. SaMB — BoiiROWING STOCKHOLDEnS— FOBFBITURE OF StOCK. 

A borrowlng stockholder in a building and loan association, wliose 
stock bas been forfelted by the association, in accordance with its rules, 
for default In payment of dues, Is not entitled to crédit on hls loan for the 
amount pald thereon. 

6. HOMESTBAD — EXECUTION OP DiSCLAIMER. 

Xhe exécution and reeording of a diselaimer of homestead rights by a 
husband and wife, in property not at the time occupied as a homestead, 
for the purpose of proeuring a loan on such property, will be glven effect 
as an abandonment In favor of the mortgagee. 

Appeal from the Circuit Court of the United -States for the North- 
ern District of Texas. 

This Is a bill In equlty to foreclose a mortgage. It is flled by the Peoplè's 
Building, Loan & Saving Association, a corporation organized under the laws 
of the State of New York, agalnst George W. Andruss and Hannah Andruss, 
résidents and eltizens of Texas. The material facts, as agreed on between 
the parties, are as follows: "That on the 3d day of îlarch, 1893. the défend- 
ants, George W. Andruss and his wife, Hannah Andruss, entered into and 
executed and duly acknowledged a certain contract in writing with E. H. 
Andruss, a contractor, wherein and whereby the said eontractor obligated 
himself to bulld on the premises hereinafter descrlbed, for the défendants in 
said cause, a certain two-story rock and brick house, 25 by 100 feet, withln 
a period of three months from the date of said contract, and said contractor 
obligated himself by the terms of said contract to furnish ail materiais, and In 
a good, workmanllke manner to bulld and flnish said house for said défend- 
ants; and, as a considération therefor, by the terms of said contract said 
défendants agreed to pay said contractor the sum of $4,000. That thereafter 
said house was buUt and ilnished as above specifled, and that whatever lien 
was acquired on said house and premises by the said R. H. Andruss waa 
duly assigned and , transferred by hlm on, to wit, the 3d day of March, 1893, 
to plalntifE, and that plalntiff is now the owner of whatever lien is so acquired 
asaforesald to secure the payment of the bond sued upon. That défendant 
George W. Andruss applied to plalntiff for the advance of the money in ques- 
tion for the purpose of enabllng hlm to bulld said house in accordance with 
said contract; That on, to wlt, the 18th day of March, 1893, the plalntiff 
loaned to the défendants the sum of $3,000, less $300, which was reserved by 
the plalntiff as a bonus or premium on said loan, as especially provided for in 
. the charter and by-laws of plaintift'. That in considération therefor said de- 
fendants executed and delivered to plalntiff the bond sued upon, bearlng said 
last-named date, and fully descrlbed in plalntiff' s bill. That said bond is hereto 
attached, and hereby referred to and made a part hereof. It is hereby agreed 
that ten per cent, of the amount due on said bond is a reasonable attorney's 
fee for bringing suit on said bond in foreclosing the said lien. That on the 
18th day of March said défendants, for the purpose of f urther securing the 
payment of said sums of money in said bond according to its légal ténor and 
«ffiect, also executed, acknowledged, and delivered to plalntiff their certain deed 
of trust in wrltlng, sued upon, fully descrlbed in plaintiffl's bill, wherein and 
whereby the défendants conveyed to E. AV Walton, as trustée for plalntiff, lot 
No. 10, block No. 6, in Bishop's addition to the city of Dublin, in Erath county, 
State of Texas. Said deed of trust is hereto attached, and hereby referred to 
and made a part hereof. It Is admitted that the plaintiffl is a building and 
loan association, with its domicile, principal office, and headquarters In the 
oity of Syracuse, state of New York; that its principal office and domicile was 
at Geneva, state of New York, at the time said contracts were executed, and 
that on the llth, day of September, 1890, it procured a permit from the state 
of Texas, thrQugh the secretary of state of Texas, to do business in the state 
of Texas, as a building and loan association, for the period of ten years next 



ANDEUSS V. PEOPLE's BDII.DING, LOAN & SAVING ASS'N. 677 

after said date; that a copy of the articles of association and by-laws ùt said 
association are attached to tlie statement of tacts lu case of PlaintifC v. W. T. 
Leggett in tàls court, and hereby referred to and made a part liereof; tliat 
upon tlie Ist day of February, 1893, tlie défendant George W. Andruss, upon 
written application, proeured thirty shares of stock of plaintiff Company in 
séries or class A, evidenced by certificate No, 5,841, to be paid for as provided 
in said certificate, which certificate Is hereto attaehed, and bereby referred to 
and made a part hereof. Said stoclc was proeured by said Andruss witli a 
View of borrowlng said money evidenced by said bond for $6,000. That at the 
time the défendant proeured said loan the said George W. Andruss transferred 
said stocli to plaintiff to further secure the payment of said bond. It is 
admitted that said défendants paid on said stock the sum, in accordance with 
the terms thereof, of $30 per month for the month of February, 1893, and for 
eaeh and every month thereafter up to and including the month of August, 

1896, aggregating the sum of $1,290; that the défendants paid the interest and 
premium stipulated in said bond for the month of June, 1893, and for eacb 
and every month thereafter up to and including the month of August, 1896, 
aggregating the sum of, to wit, $975; that also the défendants paid the 
quarterly dues on said stock, in accordance with the charter and by-laws and 
the terms of said certificate, up to August, 1896, to wit, the sum of $7.5C 
each quarter, aggregating the sum of $10&; that the défendant George W. 
Andruss was fined the sum of $18 for failure to pay the installments on said 
stock promptly, as required by the charter and by-laws of plaintiff, ail of 
which payments are evidenced by défendants' pass book, which is hereto 
attaehed, and hereby referred to and made a part hereof. It is further ad- 
mitted that neither the défendants nor any other person has paid any install- 
ment on said stock, or any monthly installment, interest, or premium on said 
bond, slnce the month of August, 1896; tliat on, to wit, the 28th day of May. 

1897, the défendants having failed to insure the house on said premises for 
the beneflt of plaintiff, on said day the plaintiff was compelled to insure said 
house against damage or loss by lire, for Its own protection, in the Scottish 
Union & National Insurance Company, for the period of one year, and was 
compelled to pay the sum of $33.75; that plaintiff made demand in writing 
of défendants in the months of September, October, November, and December, 
1896, and January, February, March, April, May, and June, 1897, for said 
monthly installments of stock dues which défendants owed plaintiff on said 
stock for each month named above; that the défendants were fined ten cents 
on each share of stock held by him, by the directors of plaintiff, for his 
failure to pay the said stock dues for the months of September and October, 
1896, and were fined twenty cents on each share of said stock for the months 
of Xovember and December, 1896, and .lanuary, February, March. April, îlay, 
and June, 1897, ail of said fines aggregating the sum of $54; that by reason 
of the failure to pay said stock dues as aforesaid, and said fines, the said 
thirty shares of stock, and ail moneys paid thereon, were forfeited by the 
directors of plaintiff Company in accordance with article 12 of plaintifif's 
articles of association, and in accordance with the law of the state of New 
York which authorizes such forfeiture." 

ïhe bond referred to in the agreed statement of facts is as foUows: 
"Know ail men by thèse présents, that we, George W. Andruss and Hannah 
Andruss (his wife), of Dublin, in the county of Erath, and state of Texas, 
are held and flrmly bound unto the People's Building, Loan and Saving 
Association, a body corporate, created and duly incorporated under and in 
compliance with the laws of the state of New York, located at Geneva, in 
the county of Ontario, and state of New York, in the sum of six thousand 
($6,000) dollars, lawful money of the United States, to be paid to the associa- 
tion aforesaid. or to its certain attorneys, successors, or assigns, for which 
payment, well and truly to be made, we do bind ourselves and our heirs. 
executors, administrators, and assigns, and every of them, flrmly, jointly, and 
severally, by thèse présents. Witness our hand and seals this 18th day of 
March in the year of our Lord one thousand eight hundred and ninety-three. 
AVhereas, the above-bounden George W. Andruss is a member and stock- 
holder of the People's Building, Loan and Saving Association, and has re- 
ceived from it, as such member, under the articles of incorporation, by-laws, 
94 F.— 37 
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and refetilàtloDS of said association, an advànce to him of '$100 per share upon 
the value of thirty (30) shàres of stock- iii antiàipatlon of thelr par value at 
the timé when stich éhares shall mature: NoW, the condition of this obliga- 
tioûls such that if the above-bounden George W. Andruss, hîs Keirs, executors, 
admlDlstrators, or assigna, shall well and truly paj? br éause to be paid unto 
the Said tie People's Building; Loan iànd 'SaVing Assbciàtlon, or its certain 
âttornej, successors, or asslgns, the Jtifet and fvlll sum of three thousand dol- 
lars ($3,000) in the manner f oUowing, that Is to say, thirty (30) dollars con- 
tribution of principal, and twelve (12) dollars and flftj^ (50) cents interest, and 
twelve (12) dollars and flfty (50) cents 'pl-èmium, each and every month from 
the date hereof, for such terni as will secure to the sald the People's Building, 
Loan and Savlng Association the paument of the f ull sùm of one hundred 
dollars on each and every one of the sàlà thirty shares hereby secured to be 
paid, such payments to commence on or before Saturday, 'March 25, 1893, and 
to be cOûtlnUed and made oh or before thelàst Saturday in each month there- 
after untll the expiration of sald term, and also pay ail dues, fines, and pen- 
alties that may be imposed ppon the sald George W: Ahdruss as a member 
of sald association, pursuant to the articles of association and by-laws thereof, 
allof which are to be paid unto the treasurer of said association at Geneva, 
N. Y., kfad kéep the obligations hereinafter contained, 'wlthout fraud or delay, 
then thls obligation to be vold, othèrwise to remain Iri full force and vlrtue. 
And It iS herêby expressly' agreed that should any default be made in the 
payinent of any Installment of principal, or any part thërebf, or any Interest 
or pi*emlum moneys, or any part thereof, hereby secured to be paid, or any 
dues, fines, or penaltles Imposed as atôresald, or in the payment of the 
taxes, aèsessiiients, and Insurance as hérejij'aifter provlded, and should the 
satoe remain unpàid and in arrears'ÎOr 'the spaee of three months after 
the samé shall hâve become due and. payable, that then and in that case 
the whole principal suni hereby secured' to be paid, together with the In- 
terest ànd prertilum thereon, shall ''becomé due and payable immediately 
therèaffer, although the period abov'é Umited for paymént thereof may not 
hâve ëkplrëd, anythlng hereln eontalned. to the cohtràry notwlthstanding; 
ànd It'ls further agreed that the said p&rtips of the first part shall nay a 
reasbnable attorney'g fee In case suit Is brought to enforce the conditions of 
thls instrument. And'lt Is further agreed by and between the parties to thèse 
présents that the sald parties of the flrst part shall and tvUl keep the buildings 
erected apd to be erected on the larids described in tha'thist deed herewith 
executed, and collatéral hereto, Insured agalnst loss or damage by fire, by 
solvènt Insurers, and in an amount of at least three thousand ($3,000) dollars, 
and approved by said party of the second part, and assign the policy and 
certlflcate thereof to said party of the second part, its successors or assigna, 
and In default thereof it Shall be lawful for said party of the second part to 
effect such Insurance, as mortgagee or ôtherwlse, and the premlum or premi- 
ums paid for efCectlng and contlnulng thé same shall be a lien on sald prom- 
ises, added to the amount secured by thèse présents, and payable on demand, 
with Interest at the rate of six per cent, per apnum. * * ♦ It Is further 
agreed by and between the parties to thèse présents that thls instrument is 
made under and controlled by the ïaws of ,the state of New York. In wit- 
ness whereof, the parties of the flrst part hâve hereunto set their hands and 
seals the day and year flrst abOve wrltten. George W. Andruss. [Seal.] 

"Hannah Andruss. [Seal.]" 
The deed of trust referred to In the bond was ofiCered in évidence. It is dated 
March 18, 1893, executed by.sald défendants Andruss and wife, and E. A. Wal- 
ton is nlade trustée. It conyeys the property described In the decree. It refers 
to thé real estate cbnveyed as being the "same premlses conveyed to George W. 
Andruss by T. C. HUl, agent." It containS clauses "rèleasing and waivlng ail 
rlghts under and by vlrtue of the homestead exemption laws of the state of 
Texas, and ail rlghts of dower." It states the loan of $3,000, the payments to 
be made, aiad states that "they are to be paid unto the treasurer of said associa- 
tion, at Geneva, New York, according to the conditions of a bond thls day exe- 
cuted and dellvered by the sald George W. Andruss and Hannah Andruss. 
• • »" The deed o£ trust also contalns this provision: "And It Is expressly 
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agreed and understood that this instrument is made under and controlled by tbe 
laws of the State of New ïork." 

The by-Iaws of the appellee were In évidence. Article 16 is as follows: 
"Ail remittances for admission, monthly and quarterly installments, fines, pen- 
alties, interests, and premiums, and ail other payments, shall be made to the 
secretary of the association, at their principal office, in Geneva, N. Y." 

The circuit court rendered the following decree: 

"Aprll 18, 1898. 

"On this day came on said cause to be heard before the United States circuit 
[court], at a regular term thereof, at Waco, Texas, and the solicitors for plain- 
tiiï and for each of the défendants in said cause being présent and having an- 
nounced 'Beady for trial.' and it appearing to the court that at a former day of 
the présent term of this court the case of Hannah Andruss and George W. 
Andruss v. The People's Building, Loan & Saving Association (No. 43 in equity) 
in this court was by motion Consolidated wlth the above-entltled cause (No. 
28 in Equity),— People's Building, Loan & Saving Association v. G. W. Andruss 
et al.,— and the issues and the parties in said two suits Nos. 43 and 28 being 
identlcal, after hearing the évidence and argument of counsel, are disposed of 
as follows: The court orders and decrees that the plaintiff, the People's Build- 
ing, Loan & Saving Association, a corporation, do liave and recover of and from 
the défendant George W. Andruss the sum of $3,828.75, amount of principal, 
interest, premium, and attorney's fées due on the bond sued on, and $33.75 
paid as Insurance premium with interest thereon at the rate of 5 per cent, per 
annum from the date hereof, together with ail costs of suit. It is further or- 
dered and decreed by the court that plaintifE's deed of trust lien executed by 
défendants, George W. Andruss and wife, Hannah Andruss, on the 18th day of 
March, 1893, to secure said sums of money, on the north half of lot ten (10) in 
block six (6) of Bishop's addition to the town of Dublin, in Erath county, Texas 
(and for a further description of said premises référence is hereby made to said 
deed of trust, which is duly recorded upon the Deed of Trust Records of Erath 
County, Texas, in volume H, at pages 487 to 494, filed for record March 18, 
1893), be, and the same is hereby, foreclosed on said premises, against ail the 
right, tltle, or interest of each and ail of said défendants, George W. Andruss 
and Hannah Andruss, in and to said premises. It is further ordered that unless 
the défendants pay to the clerk of this court for the satisfaction of this decree 
the fuU amount of said decree, and ail interest due thereon, within thirty days 
from the date hereof, it is ordered that said property be sold under an order 
of sale issued by this court as herein directed at public vendue at the court- 
house door of Erath county, Texas, to the hlghest bidder, for cash, for the 
satisfaction of said decree in fâvor of plaintifC. and the court hereby appoints 
Thomas P. Martin commissioner to sell said property. And it is ordered that 
said commissioner shall give public notice of the date and place of such sale 
of said property by causing notice of such sale to be published once a week for at 
least four weeks prior to such sale in at least one newspaper, priuted regularly, 
issued and having a gênerai circulation in the county of Erath, and said state 
of Texas; that such notice shall describe said property, and give the date and 
place of such sale. And said commissioner is ordered to maive a written report 
of such sale, at the earllest time practicable thereafter, to this coxirt. And, 
upon confirmation of said sale by this court, the proceeds of such sale, or so 
much thereof as may be necessary, shall be applled to the satisfaction of said 
decree in favor of plaintifC as aforesald, and the balance, if any, shall be paid 
over to défendant Hannah Andruss; and, should said property fail to sell for 
sufliclent to pay ofE said decree, and ail costs in this behalf incurred, then it is 
ordered that, after the confirmation of such sale, exécution shall issue against 
said George W. Andruss for the balance due plaintlff on said decree, and after 
confirmation of said sale the said commissioner shall convey said premises, by 
warranty deed, to the purchaser thereof, and said purchaser shall hâve hls wrlt 
of assistance at once to get possession thereof." 

The other facts necessary to an understanding of the case are stated in the 
opinion. 

George W. Andruss and Hannah Andruss appealed from the decree of the 
circuit court. The asslgnments of error are based on the said decree. 
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P. E. Dycus and W. S. Essex, for appellants. , 

vDrew Priait, for appellee. . 

Before PAEDEE, McCORMICK, and SHELBY, Gircnit Judgea, 

SHELBY, Circuit Judge. 1. The debt which is the subject of thia 
suit îs proved by a bond which is secured by a mortgage. The 
appellants, who are the obligors in the bond and the mortgagors 
in the mortgage, are citizens of Texas. The âppellee, who is the 
obligée' in the bond and the mbrtgagee in thé mortgage, is a New 
York corporation. Both the bond and the mortgage are made pay- 
able at Geneva, in the state of New York. The by-laws of the âp- 
pellee corporation provide that ail payments shall be made to the 
secretary of the association, at Geneva, N. Y. The âppellee corpo- 
ration is a building and loan association organized pursuant to 
statutes of the state of New York, and both the bond and the 
mortgage contain a stipulation that it is to be governed by the 
'.aws of that state. In view of ail thèse facts, we hold that the 
2ontracts in question are not usurious, if they are valid under the 
laws of the state of New York, the place of performance. Andrews 
V. Pond, 13 Pet. 65-78; Association v. Logan, 14 G. G. A. 133, 00 
Fed. 827; Miller v. TifEany, 1 Wall. 298; Sturdivant v. Bank. 9 G. 
G. A. 256, 60 Fed. 730; Dugan v. Lewis, 79 Tes. 246, 14 S. W. 1024; 
Association v. ïinsley (Va.) 31 S. E. 508. 

2. It is not necessary, as claimed by the appellants, to offer évi- 
dence bf the public statutes of another state. The United Statea 
courts sitting in Texas will take judicial notice of the public stat- 
utes of New York. Owings v. Hull, 9 Pet. 607; Gormlev v. Bunyan, 
138 U. S. 623, 11 Sup. Ct. 453. 

3. While it is true, as claimed by appellants, as a gênerai propo- 
sition, that contracts in New York for more than 6 per cent, inter- 
est are usurious and void, yet an exception is made by statute of 
building and loan associations, or at least it is provided that pre- 
miums for loans may be paid such associations without a violation 
of thè usury laws. The folio wing is the statute: 

"No holder of redeemed shares shall claim to be exempt from making the 
monthly payments provided in the articles of association, upon the ground that 
by reason of losses or otherwise the association has contlnued longer than waa 
originally anticipated, whereby the payments made on such shares may amount 
to more than the amount originally advanced, with légal interest thereon; nor 
shall the Imposition of fines for non-payment of dues or fées, or other viola- 
tion of the articles of association, nor shall the m,aking of any monthly pay- 
ment required by the articles of association, or of any premium for loans made 
to inembers be deemed a violation of the provisions of any statute against 
usury." 1 Eev. St. N. Y. (4th Ed.) p. 1290; Laws N. Y. 1851, c. 122, § 7. 

This statute prevents the contracts between the parties from be- 
ing usurious under the gênerai statutes. Association v. Read, 93 
N. Y. 474. 

4. The claim of the appellant George W. Andruss, that he is en- 
tïtled to crédit on his bond for borrowed money on account of the 
payments he made on his substription for stock, cannot be sus- 
tained. He was a subscriber for stock in the association, and he 
was under coutract to pay for it, just as any other stockholdey. 
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Payments on the stock, his stock being forfeited under the rules 
of the association, cannot be applied to his debt on account of the 
loan. Blakeley v. Association (Tex. Civ. App.) 26 S. W. 292; Asso- 
ciation V. Logan (Tex. Civ. App.) 33 S. W. 1088. 

5. On the 3d day of March, 1893, the appellants both signed a 
writing designating certain real estate as a homestead, and con- 
cluding with this statement: 

"And we do hereby exempt from the opération of the homestead law, and do 
disclaim any homestead right in and to, the north half of lot number ten in 
hlock number six of Bishop's addition to the town of Dublin." 

This instrument was duly recorded. 
George W. Andruss testifles that: 

"The purpose of executing said instnunent was to enable me to procure the 
loan on said property. * * * My purpose in getting the nioney was for the 
purpose of improving said property." 

He admits that he vacated the property, but he says this was 
only temporary, for the purpose of allowing the building to be 
erected. He further testifles : 

"Myself and wife executed and recorded the instrument [the homestead dis- 
claimer] in good faith, and it was our intention to relinquish our homestead 
right in the north half of lot ten, in said instrument." 

Having executed this relinquishment to secure the money, the de- 
fendants offer to repudiate it in défense of a suit to coUect the 
money. This cannot be permitted. In the case of Jacobs v. Hawk- 
ins, 63 Tex. 3, the suprême court of Texas said: 

"In cases in whieh property has not been used as a homestead, or is not so 
used, the déclarations of a husband would seem to be admissible for the pur- 
pose of showing that there was no intention so to use it as to make it the home- 
stead; and this would seem to be true where a place formerly used as a home- 
stead is not longer occupied, and so for the purpose of indicating an intention 
uever again to use it, which, coupled with the act of removal, would amount to 
an abandonment." 

Another case which is analogous to the one at bar is Kempner v. 
Corner, 73 Tex. 202, 11 S. W. 196. The owners were improving the 
property for the purpose of making the same the business home- 
stead, but had not sufficient means to complète the improvements ; 
and, in order to procure a loan on the property to make the im- 
provements already begun, the husband and wife executed a re- 
nunciation, renouncing ail homestead interest in the property. The 
suprême court said: 

"But the parties claiming homestead expressly abandoned and renounced their 
intention to occupy and use the premlses as a homestead before it was so used, 
and this renunciation was made, not by mère déclarations, but in tlie solemn 
torm of a deed, the wife joining; and ail this was done in order to include the 
property in the deed of trust then being made to secure advances and bor- 
rowed money. In such case the law will give etfect to the renunciation. There 
was in faet no homestead in the premises when renounced." 

The renunciation, as this case shows, would hâve no effect if the 
premises had really been occupied as a homestead, and if the renun- 
ciation had only been made to avoid the effects of the homestead 
laws. But hère the appellant Andruss testifles that the relinquish- 
ment was in good faith, and the évidence shows an actual abandon- 
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ment of .the lot as a busipess homestead. The money having beeu 
lëà'f' on the' i^éjptesentation that tbe proî)erty ^ks abaridoned as a 
homestead; àïiâ having been used to buiM a' hotise où the lot, it 
woùld be mahifestly inéquitable; to allow the claiin of homestead 
to be now used to defeat the deed of trust. The judgment of the 
circuit court is àfiirmèd. 



OOOPER et al. V. HILIi. 

(Circuit Court of Appeals, Eiglith Circuit. ]vray 9, 1899.) 

No. 1,145. 

1. Limitation of actions — Acckdal of Cause of Action. 

A cause of action agalnst thê directors of a bank for f raudulently divert- 
Ing its funds for their own benëfit accrues as soon as the diversion is com- 
plète, in the absence of concealment of the faets on their part; and where 
suçh facts are shown upon the records of the banlj, and become known to a 
cashlerwho succeeds the one Involved in the transaction, and who has no 
intereét in the matter adverse to the bank, his knowledge Is notice to the 
bank. 

2. Naïionai. Banks— Repairs of Pboperty Apquiked^Pkrsonal Liabilitt 

OF DiRBiOTORS. 

A national bank whic)i has lawfully acquired the title to property in pay- 
ment of a debt bas implied authority to make reasonable repairs thereon 
for the purpose of putting jt in salable condition, and Its directors cannot 
be held personally liable for money so expended in good f aitji. 

3. Samb— Proskcution of Outsidb Business. 

A national bank, however, has no jiower to proseeute a mining business 
on property whlch It has acquired,— miich less, to expend Its funds in pros- 
peeting for minerai on such property; and directors who authorize such 
expenditure are personally liable theref or to the bank or its receiver. 

4. Same— Suit agatnst Dibkctors— Jurisdiction of Eqûity. 

A suit by the receiver of an Insolvent national bank against its officers 
and directors to compel restitution of funds unlawfuUy diverted by them 
18 one to exécute a trust, and Involves an aecounting as to trust funds, and 
hence is of équitable cognizance. 
p". Samb— Joint Liabilitv. 

When a loss has been caused to a national bank by the appropriation of 
its funds to a purpase tinauthorized by law, or by culpable négligence or 
conversion of its funds, the officers who participated in or consented to the 
act are jointly and severally liable for the entire amount. 

6. Samb— ITailurb to Provb Allégation of Fraud. 

A bill by the receiver of a national bank agalnst its officers and directors 
for the nnlawful diversion of funds of the bank is sufflcient to support a 
recovery, when the diversion Is provëd, although a further allégation that 
such diversion was fraudulent is not proved. ïhe gravamen of the bill is 
the f act of unlawful dlyersion. 

7. Samb — Intbrbst. 

When the directors and officers of a bank hâve misappropriated its funds, 
they are liai)le for interest on the amount from the date of the misappropri- 
ation, as damages; and no statute is necesgary to authorize the allowanee 
of such interest by a court of equity. 
«j. Samb— Suit against Directors — Lâches. 

The directors of a national bank are not trustées of an express trust, 
with resple^tto the pi'operty 6r funds of the bank, but of an implied or re- 
sulting trust created by thè opération of the law upon their officiai relation 
to the bank; and the statute of limitations and the doctrine of lâches may 
b^ invoked in their défense, when sned for a breach of such trust. Such 
an action is maintainable elther at law or in equity, and a court of equity 
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will foUow the statute of limitations, unless uimsual or extraordinary cir- 
cumstanees render its application inéquitable in a particular case. 
9. Same. 

The officers and directors of a national bank without autliority of law 
nsed its funds in prospeeting and attempting to develop mining property 
which had been acquired by the bank. Their action was not fraudulent, 
but was taken in good faith for the benetit of the bank, but resulted in the 
loss of the funds so diverted. They subsequently sold their interests in the 
bank, and retired from its management, leaving it solvent and prospérons. 
Under the new management it subsequently became insolvent, and its re- 
ceiver brought a suit in equity against the former directors to recover the 
amount so diverted by them. Such suit was not brought until more than 
six years after the last of the expenditures in the mining venture had been 
made, which was the limit of time, under the sta tûtes of the state, within 
which an action at law for the recovery of the money could be maintained; 
but subsequently, and within the six years, the défendants, as directors, had 
repaid to themselves from the funds of the bank certain advances made 
by them individually In aid of such venture. Beld, that the court would 
follow the statute, and as to the amounts origiually expended the suit 
was barred by lâches, but was maintainable for the recovery of the amounts 
subsequently withdrawn without légal authority. 

Appeal from the Circuit Court of the Unitedi States for the District 
of Colorado. 

ïhis is an appeal from a decree for the payment of the sum of $35,093.45, 
interest thereon, and costs, by John J. Reithmann, George Tritch, Job A. 
Gooper, D. C. Dodge, and John Good, to the appellee, Zeph. ï. Hill, as receiver 
of the German National Bank of Denver, on account of the misappropriation of 
the funds of that bank in 1888 and 1889. AU the parties against whom this 
decree was rendered hâve appealed to this court except Beithmann, who ap- 
pears to be content with the resuit below. The decree rests upon this state of 
facts: In the years 1888 and 1889 Reithmann, Ti'itch, Cooper, Dodge, and 
Good were directors of the bank. Tritch was its président, and Cooper was its 
cashier. The bank had acquired the ownership of certain mining daims under 
an exécution sale upon a judgment in its favor of about $4,500, and by virtue 
of certain conveyances which it had procured to be made to Cooper, its cashier, 
in an endeavor to coUect its judgment. The légal title to this property was in 
Cooper, but he held it for the benefit of the bank. Upon the property was 
some mining machinery. A shaft had been sunk upon it more tlian 100 feet, 
and some drifts had been made from this shaft in an endeavor to discover and 
mine ore. But the former owners had abandoned the undertaking, the ma- 
chinery was still, and the shaft and drifts were full of water. In Februai-y, 
1888, the flve directors of this bank against whom the decree below was ren- 
dered caused a corporation called tlie Cassandra Consolidated Mining Company 
to be organized for the purpose of acquiring, developiug, and operating mines. 
They had the certiilcates of ail the stock of this corporation, except a few quall- 
fying shares which were written to its otHcers, written to themselves, on July 
11, 1888, but they never took them ont of the stock book of the company. On 
.Tuly 12, 1888, Cooper mnde a deed of the mining property which he held for 
the bank to the Cassandra Company. The latter company procured money 
from the bank, and used it to pump water out of the mine, to sink the shaft 
deeper, and to prospect for ore, between February 1, 1888, and April 11, 1889, 
until it had used, in ail, $20,864.82 of the funds of the bank. Upon the books 
of the bank this money. with the usual interest. was charged as an overdraft 
against the Cassandra Company. In June, 1888, this overdraft had become 
$0,800, and each of thèse flve directors deposited $1.200 in the bank to the crédit 
of the Cassandra Company, and thus diminished its apparent overdraft by the 
sum of $6,000. On October 26, 1889, this mining property had become worth- 
less; and the board of directors on that day passed a resolution to the effect 
that it should be reconveyed to the bank, that the bank should refund to the 
tive members of the board the $6,000 which they had deposited to the crédit of 
the Cassandra Company, and that the bank should assume that. company's over- 
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drflft. Pnrsuant to this resolution, Cooper, who claimed that his deed to the 
Oassàndra Company had neyer been delivered, althougli it appeared upon the 
records of the county, made a deed of this property to John J. Keithmann, who 
had then acquired a controlling interest in the banlv, for the benefit of the banli; 
and in December, 1889, the banli paid bacli to eaeh of the five directors the 
$1,200 whieh he had deposited wlth the banli for the Cassandra Company in 
June or July, 1888. During ail the time when thèse transactions were soing 
on the bank was solvent and prospérons, and the appellants owned a luajority 
of its stock, and controUed atid managed it. The stock was selling in October, 
1889, when the résolution to return this mining property to the banlv was passed, 
at the rate of $32,5 for a share, which was of the par value of .f 100. Ai)out 
this time the appellants sold their stock in the bank, and the control and man- 
agement of it was turned over to Eeithmann and his friends. On .Tuly 6, 1894, 
the bank became insolvent, and the appellee, Hill, was appointed its receiver. 
Tliis suit was commenced by this receiver on October 25, 1895. In his bill he 
alleged the facts we bave stated, averred that the moneys of the bank used 
tlirough the Cassandra Company were misappropriated and lost by the fîve 
directors in a futile attempt to develop and explore this mining property, and 
that this was done by them for their own benefit, and for the pui-pose of spéc- 
ulation. He alleged that the Cassandra Company was organized and owned 
by the five directors, that they caused the mining property to be conveyed to 
it, and that they intended to take the benefit of any advance in its value if 
paying ore was discovered and meant to charge the bank with any ioss they _ 
sustainéd if their spéculation was unfortunate. He alleged that their spécula- ' 
tien was disastrous, and in pursuance of their intention they charged the bank 
with their Ioss, and escaped without harm. The appellants answered that the 
mining property was at ail times owned by the bank, that the Cassandra Com- 
pany was organized and operated by them in the int&rest of the bank, that the 
purpose of its organization was to form a conduit through which the mining 
property might be conveyed to a purehaser, and that this was done because they 
thought that the bank could realize more by a sale of the stock of the Cas- 
sandra Company as tlie owner of the mining property than it could by a direct 
sale of the property as the property of the bank. They alleged that in 1888 
the mine was full of water, so that it could not be examined by a purehaser or 
sold; that they authorized the expenditure of the money used through the 
Cassandra Company for the puii^ose of pumplng out the water, clearing out tlie 
shaft and drifts, and putting the property in présentable sliape for examination, 
in the hope and belief that in that way they might secure a purehaser of it for 
the bank. They averred that they advanced the $6,000 which they deposited 
to the crédit of the Cassandra Company in the summer of 1888 to the bank, as 
an accommodation to it, for the purpose of reducing the apparent overdraft of 
the Cassandra Company. It appeared at the trial that there were seven direct- 
ors of this bank; that one Clinton, who prior to that time was the assistant 
cashier, succeeded Cooper as cashier of the bank in August, 1889, and held that 
office until September, 1893; that Cooper ceased to be a director of the bank 
on July 1, 1890; that Tritch ceased to be a member of the directory at the 
annual meeting In January, 1890; and that Dodge ceased to be a member on 
January 12, 1892. No complaint of the acts of the appellants was ever made 
until after the bank became insolvent under the management of their succes- 
sots, nor until after a receiver was appointed for it in the year 1894. Upon this 
State of facts a decree was rendered in the court below against the five direct- 
ors for the entire amount of money expended upon this mining property during 
the years 1888 and 1889, with interest from December 23d in the latter year. 

Charles J. Hughes, Jr., for appellants. 
John S. Macbeth, for appellee. 

Before CALDWELL, SÀNBOEN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court. 

The bill in this suit contains averments sufflcient to warrant a 
rècovery on the ground of an unauthorized use of the f unds of the 
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bank to prospect for and to develop a mine on its property, and also 
on the ground of a willful misappropriation of its funds for the use 
and beneflt of the appellants. We dismiss the latter ground on the 
threshold of this discussion, because the évidence fails to satisfy us 
that any of the appellants ever intended to obtain any pecuniary 
advantage or to make any personal gain eut of the transactions 
under considération at the expense of the bank, and because, if 
they did, a suit against them for such a fraud was barred in three 
years from December 23, 1889, and this suit was not commenced 
until October 25, 1895. Mills' Ann. St. Colo. §§ 2911, 2909. The 
contention of the appellee that the cause of action for fraud is not 
barred by this statute, because the time under it does not com- 
mence to run until the discovery of the faets constituting the fraud, 
has been considered. But the salient facts of this case were spread 
upon the books of the bank. They were ail known in October, 1889. 
to the cashier, Clinton, who succeeded Cooper when he made the 
record of the resolution for the reconveyance of the niining prop- 
erty; and Clinton had no interest in this matter adverse to the 
bank, and he was its chief offlcer and agent. Notice to hira was no- 
tice to his principal, the bank. There was no concealment, no 
secrecy, no deceit, in the acts of the appellant; and the time, under 
this section of the statute, commenced to run when the diversion 
of the fund was complète. In this state of the facts the receiver 
and the creditors and stockholders of the bank, whora he repre- 
sents, stand in its ehoes. Their rights hère are nierely those of as- 
signées of the bank, and as such they hâve acquired no cause of 
action which the bank did not hâve before the receiver was ap- 
pointed. 

The record discloses a case in which the président, the cashier, 
and the majority of the directors of a bank commenced to expend 
money upon an abandoned mining property which it owned for the 
purpose of preparing it for sale, in order that the bank might dis- 
pose of it and couvert it into money. The shaft and the drifts upon 
the property were full of water. The machinery had been silent for 
months. The tools had been stolen, and others were necessary to 
place the machinery in successful opération. When a national 
bank has lavs'fully acquired real estate or other property, it may 
sell that property and couvert it into money; and, in order to do 
so, it may clean it, make reasonable repairs upon it, and put it in 
présentable condition to attract purchasers, in the same way that 
an individual of sound judgment and prudence would do if he de- 
sired to make a sale of the property. The autbority to do thèse 
things is one of the incidental powers vested in the corporation 
under section 5136 of the Revised Statutes, which provides that a 
national bank shall hâve authority: 

"Seventh. To exercise by its board of directors, or duly autliorizod offlcers or 
agents, subjeet to law, ail such incidental powers as shall be necessary to carry 
on the business of banking by discounting and negotiating promissory notes, 
drafts, bills of exchange and other évidences of debt; by receiving deposits; 
by buying and selling exchange, coin and buUlon; by loaning money on personal 
security; and by obtaining, issuing and circulating notes accordiug to the pro- 
visions of this title." 
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The dnty of exercising this power is imposed upon thé directors 
and oflficers of such a bank, and the authority to détermine in the 
flrst instance when and to what extent it shall be exercised is neces- 
sarily intrusted to tbeir judgment. Moreover, they cannot escape 
the discharge of this duty. They are bound to consider and dé- 
cide the question at their péril. It folio ws that, when they hâve 
honestly and caref uUy considered and decided it, they ought not to 
sufifer because, in the light of subséquent events, which could not 
be foreseen, it turns out that their décision was unfortunate. This 
mining property was unsalable with the shaft and drifts flUed with 
water, the machinery silent, and the tools gone. It is common 
knowledge that a mine or a prospect for a mine is much more likely 
to flnd a purchaser, and much more likely to realize a fair price, 
when work is in active progress upon it, than when it is still and 
desolate. The offlcers of this bank decided to pump the water 
out of the shaft and drifte of this property, to put it in condition 
in which it could be examined by a purchaser, to start the ma- 
chinery, and to do ail this in the hope that by so doing they might 
flnd a purchaser for property that was unproductive and worth- 
less in its then condition. An examination of the évidence dis- 
closes the fact that the necessary expense of placing this property 
in condition for examination and sale was at least $1,000, and 
perhaps $2,000. The directors failed to flnd a purchaser for the 
property, and the bank lost this money. But in view of the fact 
that the management and sale of the property was intrusted to 
their discrétion, and that the burden of deciding whether or not 
this expenditure should be made was inaposed upon them, we are 
unwilling to say that their action in expending $2,000 for this pur- 
pose was either unauthorized, wrongful, or culpably négligent. We 
are of the opinion that an expenditure of this amount may be saîd to 
hâve been properly made, in the hdnest exercise of a discrétion 
ves,ted in them, and that they ought not to be personally liable be- 
cause the, use of this money did not secure the purchaser they 
sought anii expected to obtain. The unfortunate part of this casé 
is that they did. not sfop hère. When the shaft had been cleared 
of water and the machinery had beén put in opération, when the 
property was in proper condition for examination and for sale, and 
when no purchaser was found, they proeeeded to expend $18,864.82 
more in prospecting for payihg ore upon property in which noue 
has ever been discovered. It was not only beyond their authority 
as ofllcers of the bank, but ultra vires of the bank itself , to carry 
on ordinary mining, manufacturing, pr trading business, — much 
more, to expend its money in such a spéculative venture as pros- 
pecting for oré where none of value çver had been found. The 
statutes of the United States are the measure of the powers of 
national banks, and thèse corporations can lawfuUy exercise none 
but those there expressly granted, ahd those fairly incidental 
thereto. Omaha Bridge Cases, 10 U. S. App. 98, 174, 2 G. G. A. 
174, 230, and 51 Fed. 309, 316; Bank v. Townsend, 139 U. S. 67, 73, 
11 Sup. et. 496; Bank v. Kennedy, 167 U. S. 362, 366, 17 Sup. Gt. 
831; Bank v. Smith's Ex'r, 40 U. S. App. 690, 704, 23 G. G. A. 80, 



COOPER V. HILL. 



687 



87, and 77 Fed. 129, 137. The offlcers of thèse banks are bound to 
know they are chaçged by the law with the knowledge of the ex- 
tent and limitations of the powers of the corporations for which 
they act, and of their own authority as the agents of thèse corpo- 
rations. It is said that they are not technically trustées of express 
trusts, but they are the agents -of the bank, charged, under the 
national banking laws, with an implied trust to use the funds of 
tiie bank for the purposes specified in thèse laws, only, and to 
préserve them for their creditors and stockholders. Every agent 
incurs a personal liability to his principal for losses occasioned by 
his unauthorized acts under the gênerai law, and the offlcers of 
corporations are no exception to the rule. Upon this principle the 
directors and the other offlcers of a national bank become person- 
ally liable to the bank and its successor in interest, its receiver, for 
losses caused by their use of its funds for unauthorized purposes, 
as well as for culpable négligence in their use and for their fraud- 
aient appropriation. Williams v. McKay, 40 N. J. Eq. 189, 200; 
Mor. Corp. §§ 555, 556; Bank v. Wilcox, 60 Cal. 126, 141. 

It is insisted, however, that there can be no recovery of the 
appellants in this suit on account of the diversion of the funds of 
this bank to the business of prospecting for ore upon its property 
(1) because there is a complète remedy for the appellee at law, and 
therefore there is no jurisdiction of this suit in equity; (2) because 
the liability of the appellants is several, and not joint; (3) because 
the appellee pleaded that the appellants fraudulently misappropri- 
ated this money for their own beneflt; and (4) because the suit is 
barred by the statute of limitations and by lâches. We will con- 
sider thèse objections in their order. 

1. This is a suit to compel the restoration to a trust fund of 
f20,864.82 which the appellants unlawfully diverted from tha£ 
fund, and it involves an accounting of the money diverted between 
the receiver and the appellants. It is therefore a suit against 
offlcers of a bank to exécute a trust and to compel an accounting, 
and it avoids a multiplicity of suits at law. This court has re- 
peatedly held, for reasons which now seem to us obvious, and 
which are stated at length in our opinions, that equity has jurisdic- 
tion of such a suit. Hayden v. Thompson, 36 TJ. S. App. 362, 367, 
17 C. C. A. 592, 594, and 71 Fed. 60, 62; Cockrill v. Cooper, 57 U. 
S. App, 576, 29 C. C. A. 529, 535, 538, and 86 Fed. 7, 12, 16. 

2. Are the appellants jointly liable for the misappropriation? 
Ail the appellants knew of the misappropriation while this diver- 
sion was going on. Some of them directed, and ail of them con- 
sented to, it. No objection or protest or endeavor to prevent or 
stop it was made by any of them, and, when the amount used 
reached $6,800, each of them contributed $1,200 to replace a por- 
tion of the misappropriated money, and subsequently reimbursed 
himself for this contribution out of the funds of the bank. Each 
of thèse offlcers was therefore at fault, and hence liable for the 
entire amount diverted. When a loss has been caused by the ap- 
propriation of the funds of a corporation to a purpose unauthorized 
by its charter, or by culpable négligence, or by a conversion of its 
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funds, ail the ofiScers of the corporation wlio are chargeable with 
thefault which has occasioned the loss are liable for the entire 
misappropriation, without regard to the degree of dereliction of 
which each is guilty. 2 Lewin, Trusts, p. 1220; Williams t. Mc- 
Kay, 46 N. J. Eq. 25, 39, 18 Atl. 824. The appellants cannot es- 
cape hère on the ground that each is separately liable for the 
amount which he misappropriated only, because they are ail both 
jointly and separately liable for the entire amount diverted. 

3. Must the decree be reversed because the appellee pleaded that 
the diversion ■çt'as made with a fraudulent intent? The facts set forth 
in the bill are ample to warrant a recovery for the unauthorized use 
and loss by the appellants of the money in question in the business 
of proepecting for ore on the property of thé bank, and thèse facts 
hâve been proved. But the bill contains other allégations to the 
effect that the appellants used and lost this money fraudulently, with 
the intent to get gain for themselves by causing the property on 
which it was expended to be conveyed to the Cassandra Company for 
the purpose of subsequently selling it at a profit for their individual 
beneflt if paying ore was discovered, while they meant to saddle the 
loss upon the bank if the spéculation proved disastrous. The appel- 
lee failed to prove thèse averments of fraud, and it is contended 
that this failure is fatal to a recovery on any ground under this bill. 
But the gravamen of the bill was the wrongful diversion of the trust 
f und. If the cause of action for the fraudulent diversion of the f und 
to the purpose of prospecting on this mining property for their own 
beneflt were inconsistent with the cause of action for its diversion for 
the unauthorized purpose of prospecting upon it for the benefit of the 
bank, this objection of the appellants might be worthy of considéra- 
tion. But there is no inconsistency between thèse two causes of 
action as they are stated in the bill. On the other hand, the latter 
cause necessarily inheres in the former, and warrants the same relief. 
The effect of the bill is to plead the unlawful diversion of the fund 
by the appellants, and then to plead that it was diverted with a 
fraudulent intent. If the fund was diverted to the unauthorized pur 
pose, the cause of action was complète, whether the oiHcers intended 
to appropriate the expected beneflt of the spéculation to their own 
use, or to give it to the bank, and a complainant is entitled to any 
relief which the facts that he pleads in his bill and establishes on the 
trial justify. When the ultimate facts requisite to entitle him to 
the relief he prays are pleaded and proved, he cannot be defeated 
because he also pleaded other facts net eesential to his recovery, 
which he did not prove. Espey v. Lake, 10 Hare, 260, 264. 

Another objection to the decree is that the court below allowed 
interest on the amount misappropriated, and it is contended that this 
was erroneous, because this case does not fall among those in which 
interest is expreesly allowed by the statutes of Colorado (Mills' 
Ann. St. § 2252). But this is a suit in equity, and no statute is 
necessary to give a court of equity power to allow interest on mon- 
eys unjustly detained or misappropriated. When interest is reserved 
in a contract, or is implied from the nature of the promise, it be- 
comes a part of the debt, and is recoverable as of right. When 
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money has been misappropriated or converted to his own use by a 
défendant, interest k given as damages to coinpensate the com- 
plainant for the loss of the use of his funds. In cases of the latter 
class, its allowance is sometimes a matter of discrétion; but it is a 
gênerai rule, both at law and in equity, that, whenever one has 
wrongfuUy detained or misappropriated the moneys of another, he 
must pay interest at the légal rate f rom the date of the misappropria- 
tion or from the beginning of the détention. Swinisen v. Scawen, 
1 Dickens, 117; Eedfield v. Iron Go., 110 U. S. 174, 176, 3 Sup. Ct. 
570; United States v. North Carolina, 136 U. S. 211, 218, 10 Sup. 
Ct. 920; Jourolmon v. Ewing, 47 U. S. App. 679, 686, 26 G. G. A. 23, 
27, and 80 Fed. 604, 607; Filmore t. Reithman, 6 Golo. 120, 131; 1 
Sedg. Dam. §§ 301, 303. 

4. Pinally it is claimed that this cause of action is barred by the 
statute of limitations and by lâches, and sections 2900, 2909, 2911, 
and 2912 of Mills' Annotated Statutee of Colorado are invoked to 
sustain this contention. Section 2900 providee that ail actions of 
assumpsit or on the case, founded on any contract or liability, ex- 
press or implied, shall be commenced within six years next after the 
cause of action shall accrue, and not afterwards. Section 2909 dé- 
clares that, in cases of concurrent jurisdiction in the courts of com- 
mon law and the courts of equity, the same limitations shall apply 
to suits in equity and to actions at law. Section 2911 limita the time 
for the commencement of s:uits for relief on the ground of fraud to 
three yeare after the discovery of the facts constituting the fraud. 
Section 2912 provides that bills of relief, in case of the existence of 
a trust not cognizable by the courts of common law, shall be filed 
within five years after the cause of action accrues, and not later. 
The last section does not govern the cause of action hère in suit, 
because that cause is based on the disregard of their powers by the 
agents and implied trustées of a corporation, and this cause of action, 
as well as the trust relation from which it springs, is cognizable at 
law as well as in equity. It does not fall under section 2911, be- 
cause fraud was not essential to its maintenance and was not proved, 
and the decree stands upon the simple diversion of the funds of the 
bank to an unauthorized purpose. It rests on the implied liability 
created under the law by the relation of the appellants, as its offi- 
cers, to the bank. Why does it not fall under section 2900? The 
appropriate action at law to enforce the implied liability upon which 
it rests is an action on the case, and this section provides that the 
time for the commencement of such an action is limited to six years 
from the time when its cause accrued. The conclusion is inévitable 
that an action at law for the cause upon which this decree is based 
would hâve been governed by section 2900, and could not hâve been 
maintained six years after its cause accrued. The natural resuit of 
this conclusion is that this suit ought to be governed by the same 
rule, both on the ground that courts of equity usually apply the 
doctrine of lâches in analogy to the statute of limitations relative to 
actions at law of like character, and on the ground that section 
2909, supra, expressly requires it to be so applied. 

The appellee endeavors to escape from this limitation on the 
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groùnd that thèse ap|)ellants Wére trustées of an e^tëss trust, and 
that çonsequently hb time rûns iii théir favor. It iJiti'st be conceded 
that express trusts are not within' the statute of ' liflWtatlons, because ' 
the possession of the truàt'eé îs pfesumed to b0 the possession of the 
cestui que trust. But lapse oî tiiiie is a complète bar to a con- 
struçtive' or implied triiSt, both M équity and at laW, ùriless there has 
beên |à f^Ludulent concéfâlriient of thè causé of action, or other ex- 
traordinary circumstance^ which niàice the application of the doctrine 
of lâches inéquitable. Hayden v. Tho'mpsoh, 36 TJ. 8. Âpp. 362, 377, 
17 0. C. A. 592, 601, aûd 71 Féd. 60, 6^. The question presented 
then is, are the officers of a national bânk the trustées of an express 
trust f ot îts creditors ànd stockhôldèrs, ' within the jtoeaning of this 
rule? They are not parties or privies to any express contract or 
agreemeflt to hold and nsë the funds of'the bank for the purposes 
prescribçd py the acts ôf congress. liey are not parties or privies 
to any expi*es8 déclaration of triiist or agreem^nt with . the stock- 
hôldèrs or creditors of theîr bank which séts forth thé terms on which 
they hold its funds for their béiieflt. They are thé ûiere agents of 
the baflls to discharge the duties împosed Upon it'àiidupon them by 
thé law ôf its being, b;^"the etatutes of the United' States, and the 
conxmoit iaw of the land. Théjr liability arisés f rota no express 
agrééinént, but from their Violation of théir dutîée as such agents. 
They unquestiônably stàhd in a flduciary relation tb the bank, to its 
stbcihplders, and its créditons, and they hold its asséts in trust for 
thèse benèâciaries. But there ie no express agreément or déclaration 
of this trust to be fouhd, and they canhot be truthfully said to be 
trustées of an express ttust. The trust with which the property of 
the bank js impressed în their h^nds arises from the law, and from 
their accept^tnce of the office they* hold. It is not kn express trust 
arising from contract or privity, but an implied ; or resulting trust 
created by the opération of the law upon their officiai relation to 
the bank. The resuit is that the offlcers of a national bank are not 
the trustées of an express, but of an implied, trust for the bank and 
its stockhôldèrs and creditors, and statutes of limitation and the doc- 
trine of lâches may beinvoked in their défense. Hayden v. Thomp- 
son, supra; Brigge v. Spaulding, 141 U. S. 132, 147, 11 Sup. Ct. 924; 
Mor. Corp, § 516; Spering's Appeal, 71 Pa. St. 11; Hughes v. Brown, 
88 Tenn. 578, 13 S. W. 286; Waillace v. Bank, 89 Tenu. 630, 15 
S. W. 448. The contrôversy thus narrows itself to this question: 
Has the bank or its receiver been guilty of such lâches that they 
ought not to be permitted to m-aintain this action? Ordinarily lâches 
runs pari passu with the statute of limitations. If the latter has 
barred the analogous action at law, lâches has stayed the correspond- 
ing suit in equity. But if unusual conditions or extraordinary cir- 
cumstapçes make it inéquitable to allow the prpsecution of a suit 
after a briefer, or to forbid its taaintenançe after a longer, period 
than that ûxed by the statute, the chancellor will not be bound by the 
statute, but will détermine thé extraordinary case in accordance with 
the equities which condition it. Kelley v. Boettcher, 56 U. S. 
App. 363, 375, 29 0. C. A. 14, 21, and §5 Ped. 55, 62. If the acts 
of the appellants upon which this suit is founded had been parts of 
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a continuons and persistent course of action wliich had wrecked tliis 
bank and robbed its creditors and stockliolders, if they had been 
accompanied witli intentional misrepresentations, if they had been 
purposely or negligently concealed from the other officers and em- 
ployés of the bank or from its etockholders and creditors, thèse facts 
might well induce a court of equity to permit this suit to be main- 
tained notwithstanding the statute. The case at bar présents a very 
différent state of facts. When this money was diverted the bank 
was solvent and prospérons. Its management by the appellants ap- 
pears to hâve been bénéficiai and successf ul. Its stock was selling 
at 1325 per share of the par yalne of |100. The appellants sold 
their stock and turned over the control of the bank to others. The 
diversion and use of this money appeared on the books of the bank, 
and was known to the cashier, Clinton, who succeeded Cooper, as 
early as August, 1889. The bank continued in business until 1894. 
No complaint of the acts of the appellants was made until after 
its failure, and no suit was instituted until October 25, 1895. There 
is certainly nothing in this state of facts to warrant a refusai to 
permit the doctrine of lâches to hâve its accustomed effect ; nothing to 
induce us to suspend its application at the end of six years after 
the cause of action accrued when the statute of Colorado barred the 
analogous action at law at that time. The bank and the receiver 
were too late to maintain this action at the expiration of six years 
from the time its cause accrued. 

An application of the principles and rules that hâve been considered 
wUl quickly dispose of this case. The appellants commenced to use 
the funds of the bank to clear ont the shaft and prépare the property 
in question for sale in February, 1888. They began to divert the 
moneys of the bank to prospect for ore at some time before July 1, 
1888; for at that date they had used $6,800 upon this property, 
when only f 2,000 was necessary to make it présentable to purchasers. 
They completed their misappropriation of the moneys on April 10, 
1889. The wrong was then done, the cause of action was complète, 
and the statute of limitations and lâches would hâve prevented the 
maintenance of any suit upon it which was commenced more than 
six years after that date, if the opérations of the appellants had 
stopped hère. Unfortunately for the appellants, they did not. In 
June or July, 1888, they and Eeithmann had refunded to the bank 
$6,000 of the 16,800 which had then been expended on the mining 
property, and on or about December 23, 1889, they caused the bank 
to repay to them this |6,000. We hâve already held that they were 
authorized to expend |2,000 to put this prox)erty in salable condi- 
tion, and as this 12,000 was refunded to the bank, in the |6,000 paid 
to it by them in the summer of 1888, they were entitled to a return 
of this money in December, 1889. To that extent the repayment in 
that morith may be sustained. But |4,000 of the |6,000 which they 
then received was repaid to them on account of money which they 
had wrongfully diverted from the funds of the bank, and for which 
they were personally liable. The bank did not owe them this f 4,000, 
and they took it from its funds without lawful authority, and in vio- 
lation of their trust. AU their other misappropriations were made 
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more than six years before the commencement of tliis suit, and their 
i^èoyery is barred by lâches. But this wets within the six years, and 
tlîë appeilee ie entitled to a decree for its reeovery. The decree be- 
Ibw is acçordingly reversed, and the case is remanded to the court 
belbw, with instructions tO enter a decree in favor of the appeilee 
and againât the appellânts for the recOvery of $4,000, and interest 
from December 23, 1889. ■ i 



BOWMAN et al. v. FOSTBR & LOGAN HARDWARE CO. et al. 
(Circuit Court, W. D. Arkansas, Texarkana Division. May 8, 1899.) 

1. CORPOKATIONS—CONTBACTS UlTEA ViRES— EsTOPPEL. 

A priva te corporation, whlch becomr-s a stockholder in and a Ijorrower 
from a building and loan association, althougli its act in becoming a stock- 
holder was ultra vires, is estopped by receiving and retaining the proceeds 
of the loan from pleading its want of power as a défense to a suit to en- 
force the seei)rlty given. 

2. EsTOPPKL — AssuMPTioN OF Dbbt bt Grantbb— Moktgages. 

A grantee of the property of a corporation, who, by the ternis of the deed, 
assumed and agreed to pay the debts of the corporation, is estopped by his 
contract to set up as a défense to a suit to foreclose a moitgage given to 
secure such a debt that the açt of the corporation by wliich the debt was 
created was ultra vires, and creditors of such grantee stand in no better 
position. 

3. Building and Loan Associations— Insolyency—Adjdstment of Accounts 

' WITH BORROWING StOCKHOI.DEHS. 

The plan of business of a building and loan association required a bor- 
rowing stockholder to carry and pay dues upon stock to twice the amount 
of his loan, the excess belng in fact a premium for the loan. Hcld that, 
on the insolvency of the association. In adjusting the accounts of a borrow- 
Ing stockholder, who had kept up his payments until the failure, the dues 
and fines pald on account of such premium stock would be credited as pay- 
ments on his loan, and the stock canceled, while the aggregate dues paid 
on the remainder or loan stock would constitute the amount of paid-up 
stock on which he would be entitled to dividends at the same rate paid 
on othèr paid-up stock; that he would be eharged with the amount of the 
loan actually received, with interest at the contract rate, and credited with 
Interest paid. 

This was a suit by tbe receiver of an ineolvent building and loan 
àfisociation to foreclose a mortgage executed by ohe of its stockhold- 
ers, in which the receivere of a corporation which had become the 
owner of the mortgaged property, and was also insolvent, and certain 
subséquent lienholders and grantees, were made parties or intervened. 

: The Southern Building & Loan Association, of Knoxville, Tenu., is a corpo- 
ration chartered under the laws of that state, and Is what is known as a build- 
ing and loan association. J. A. Bowman is an ancillary receiver, appolnted by 
this court; the corporation belng in the hands of a receiver in the state of Ten- 
nessee. The Foster & Logan Hardware Company and the Logan Hardware 
Company are corporations chartered under the laws of the state of Arkansas. 
The charter of the Foster & Logan Hardware Company recites: "The pur- 
poses for which said corporation is orgahlzed are tô establish, own, and carry on 
and do a gênerai hardware business; to purchase and sell as its own, and to 
sell on commissions for others, ail kinds of merchandise, goods, machinery, 
Iron, cutlery, stoves, tinware, tools, wagon and carriage material, wagons, bug- 
gies, plows, and farming implements, and ail other merchandise, goods, and 
articles usually kept for sale at hardware stores and agencies for machinery; to 
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purchase and sell for others and as Its own lime, cernent, plaster, lumber, lath. 
Bbingles, doors, sash, glass, and blinda; to establlsh, own, and manage and con- 
trol a gênerai agency for the sale of ail kinds of machinery, fanning imple- 
ments, and other articles;" and désignâtes its place of business at Prescott, 
Nevada county, Ark. This corporation was organized, and Its articles of in- 
corporation filed, on the 23d of April, 1883. The charter of the Logan Hard- 
ware Company recites that Its place of business is at Prescott, Nevada county, 
Ark., and that "the gênerai nature of the business proposed to be transacted 
by this corporation is to manufacture, deal in, buy, and sell, at Wholesale and 
retail, hardware, furniture, agricultural Implements, wagons, buggies, and tln- 
ware, and to do and perform ail things necessary for carrying on a Wholesale 
and retail hardware and furniture business." Its articles were liled January 1, 
1891. On December 12, 1889, the Foster & Logan Hardware Company, being 
the holder of 40 shares of stock in the plaintiff association, borrowed of said 
association the sum of $2,000, and agreed to pay therefor 6 per cent, interest, 
and, in addition thereto, to mature tlie said 40 shares of stock, and out of the 
proceeds thereof to repay said loan; the said 40 shares of stock being for $100 
each, and the same being payable In monthly calls or assessments of 60 cents 
per share; and to secure the payment of said calls and the payment of said in- 
terest the said Foster & Logan Hardware Company executed and delivered to 
the said building and loan association an obligation in writing, and also a 
mortgage, which was duly recorded in Nevada county, Ark., on the following 
described real estate: "That certain lot or parcel of land situate in the county 
of Nevada, in the state of Arkansas, and tbus described: Part of lot four in 
block twenty in the Rallway survey of Prescott, Arkansas, described as follows: 
Beglnning at the western corner of said lot, and running northwardly parallel 
with West Second street one hundred and forty-two feet; thence in a southeast 
direction, at rlght angles with said Second street, forty-six feet; thence in a 
Southwest direction, parallel with said Second street, forty-two feet; thence in 
a northwest direction, at rlght angles with said street, twenty-one feet; thence 
In a Southwest direction, parallel with said street, to Main street; thence with 
Main street to place of beglnning." The mortgage recites that this conveyance 
is in trust, and for the following uses and purposes; that is to say: "That the 
Foster & Logan Hardware Company, of the first part, Is a member of the said 
Southern Building & Loan Association, and owns forty shares of the seventh 
séries of stock therein, and bas obtained a loan of four thousand dollars thereon, 
tor which it has executed its note or obligation of even date herewith, payable 
to said association at its home office on or before nine years from date, with 
interest at the rate of six per cent, on the sum of two thousand dollars, payable 
monthly, and In which note are the following stipulations and conditions: 
'Now, if we pay promptly the monthly interest on the said sum of two thou- 
sand dollars, and the monthly payments on said shares of stock, and any fines 
assessed under the rules of said association, and the taxes accruing on the lot 
of land described In the mortgage securing this obligation, and the premiums 
necessary to keep the bouse on said lot Insured in such sum as such association 
may require (not exceeding two thousand dollars), until the said stock become» 
fully paid in, and of the value of one hundred dollars per share, then It is under- 
stood that upon the surrender of said stock to said association this note shall 
be deemed fully paid and canceled; but, if we fall to pay promptly, when due 
and payable, the said taxes and Insurance premiums, or default in the payment 
of said monthly Interest, fines, and monthly payments on said stock for a perlod 
of six months after the same are, or any installment thereof is, due, then, at 
the option of said association, the whole Indebtedness evldenced by this obliga- 
tion (including any taxes or Insurance premiums due or paid by said associa- 
tion) shall at once become and be due and coUectible, and a foreclosure of said 
mortgage in the manner therein provided may be made. Now, If the said Fos- 
ter & Logan Hardware Company shall comply with Its undertakings in said 
obligation until the same be paid or canceled, as therein provided, then this con- 
veyance shall become and be void; but, if default be made in ail or in one of 
the particulars mentioned in said note, which shall make the same due, then 
foreclosure thereof may be had upon the following terms.' " Afterwards, on 
the 30th day of December, 1891, the Foster & Logan Hardware Company, by 
deed, which is made an exhibit to the bill, conveyed "ail of its goods, chattels, 

HF.-^8 
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moneys, crédits, and effiects. also the real esta te and property pf every kind, 
real, personal, and mixed," includlug the real estate above deâfi^lljed, to the 
Logan Hardware Company, whlch deed was, on the llth day of Jailiiary, 1892, 
duly filed for record and recorded in the proper office In Nevada county, Ark., 
and the Foster & Logan Hardware Company thereby becarae, to ail intents and 
purposes, extinct. By the terms of said deed it is recited, ariiong other things: 
"Whereas, the Logan Hardware Company has, on the 30th dày of December, 
1891, become incorporated, and ail stockholders in the Foster & Logan Hard- 
ware Company hâve taken stock in the same to the same amount that they 
held stock for in the original corporation; and whereas, the Logan Hardware 
Company has assumed, and does hereby assume, ail the debts and.Uabilities of 
the Foster & Logan Hardware Company; and whereas, at a meeting of ail of 
the stockholders of the Foster & Logan Hardware Company, held on the 30th 
day of December, 1891, it was unanimously agreed to merge the Foster & Logan 
Hardware Company into the Logan Hardware Company, and ail the stockhold- 
ers in both CQmpanies assented thereto." Then foUows a granting clause in the 
deed, after which folio ws thls récital: "To hâve and to hold the same unto 
the said Logan Hardware Company, Its suecessors and assigns, forever; and 
that the Logan Hardware Company hereby assumes and agrées to pay ail the 
debts and liabilities of the Foster & Logan Hardware Company in fuU." On 
April 9, 1895, the Logan Hardware Company conveyed by deed to défendants 
Samuel W. White and Watson W. White the foUowing portion of said land 
heretofore described, and the buildings thereon, to wit: "An undivided half 
interest in the southeastern wall of the Logan Hardware Company Building on 
the west half of said lot, and also a parcel of land bounded by a, Une beginning 
twenty-five feet southeast from the northwest corner of said lot Ko. 4, on the 
alley, and running thence in a southeasterly direction parallel with Second 
Street forty-two feet; thence easterly, at right angles, 21 feet; thence northerly, 
at right angles, 42 feet, to the alley; thence along the alley 21 iEeet, to the point 
of beginning." On August 8, 1806, the LogaH; Hardware Company conveyed 
the land heretofore described to M. W, Greeson, in trust to ?ecure the payment 
of a debt to the Nevada County Bank. The land is described in the deed as 
follows: "Part of. lot four, block twentj'-one, of the Kailroad sijrvey to Prescott, 
Arkansas, It being that half of said lot lying along West Second street, facing 
twenty-five feet on West Main street, and sixty-flve feet ofC the southeast ends 
of lots seyen and eight, block thirteen, of the Kailroad surveyto Prescott, Ar- 
kansas, façing sixty-flve feet on West Main street and one hundred feet on West 
Second street; and; the said Logan Hardware Company, pai-ty of the flrst part, 
do hereby covpjiant and agrée with the said M. W. Greeson, of the second part, 
that the said property, both. real and personal, is wholly and entirely Its own, 
and free from. ail incumbrançes exçept a; mortgage to a B. &.L. association, 
and not subject to any previous liens whatever," On the Ist day of October, 
1896, the Logaà Hardware Company became Insolvent, and in a suit brought in 
the chancery court of Nevada counfy, Ark., by 0. .p. McSwain agsjnst said hard- 
ware Company,., towind up the affairs thereof, the défendant Q. R. McDaniel 
was appointed receiver, and as such was put in possession .of ;all of its assets. 
Àft^rwards, on intervention fljed by said ban]i in said suitof Ç. H. McSwain 
agaipst the Logan Hardware, Company, a decree of foreclosure was rendered 
foreclosing said; mortgage to Greeson in trust for said Nevada County Bank. 
One half— thaitj is tp say, 20 siiares— of the said building and loan association 
stock was'intended and agreed tp be a premipm for said ïoan,of $2,000. Month- 
ly payments; were^made on said stock for 82 months, commencing at the date of 
said mortgage, to the said building and loan association, and interest at the 
rate of $10 pernjonth on said sum of $2,000 was paîd monthly for 77 montha. 
No other payments hâve been roade on said Ipan or said.stofek, The Foster & 
Logan Hardware Company were owners of five additional shares of stock In 
^d building and loan association, on whlch said five shares monthly payments 
pf 60 cents per shftre for a period pf 82 months, ending on the 30th day of May, 
1896, were piade,. and said building and loan association, by agreement, has a 
lien on ail pf said stock for the payment of said loan of $3,000.; That about the 
Ist of February, 1897, the building and Ipan association became insolvent, and 
upon a suit brought in the United States circuit court for the Bastem district 
of Arkansas, at Little Eock, of Lida Johnson, plalntifC, against said building 
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and loan association, tlie said J. A. Bowman was appointed réceiver of said 
building and loan association by said court, and was shortly âfterwards appoint- 
ed ancillary réceiver by this court, and as sucli réceiver bas in bis hands and 
custody for collection, among otber assets of said building and loan association, 
tbe note and mortgage executed by tlie said Foster & Logan Hardware Com- 
pany. Spécial leave was obtained from tbe Nevada chaneery court to join the 
réceiver of tbe Logan Hardware Company as a défendant in tbis suit. The 
$2,000 borrowed by the Foster & Logan Hardware Company was used in eon- 
structing a, building on the property hereinbefore described, in which it subse- 
quently carried on its business. The Nevada County Bank, in its answer, ad- 
mits the facts above stated, but insists that the monthly payments of interest. 
according to the contraet bave been more than paid by the 82 payments of 
62 cents eaeh on the 45 shares of stocli. It also urges that the Foster & Logàn 
Hardware Company acted without légal authority in subscribing for the said 
45 shares of building and loan stoclc of the said building and loan association, 
and that its attempt to make the Foster & Logan Hardware Company a mem- 
ber of said building and loan association was ultra vires and void, and that 
the only légal relation created by the issue of said stock and the exécution of 
said mortgage between the said Southern Building & Loan Association and the 
Foster & Logan Hardware Company, or its suceessors, the Logan Hardware 
Company, was that of debtor and creditor; and insists that the Southern Build- 
ing & Loan Association, at the time of the appointment of the réceiver, was 
justly indebted to the Logan Hardware Company in the sum of ?214, — that be- 
ing the excess of the amount paid by the Logan Hardware Company over the 
amount borrowed from said building and loan association, exclusive of interest. 
It insists, further, that the Nevada County Bank is now the owner of the prop- 
erty described in the plaintiflf's complaint, having become the purchaser under 
foreclosure of said deed of trust to the Nevada County Banlt, and exhibits as 
évidence its deed, which is made a part of its answer. It insists that the mort- 
gage is a cloud upon its title, and should be satisfied and canceled. The said O. 
R. McDaniel, as réceiver of the Logan Hardware Company, flles a separate an- 
swer, substantially the same as that of the Nevada County Bank. Samuel T. 
White and Watson W. White, a firm known as White Bros., also iile a Joint 
answer, in which they say that by deed dated the 9th of April, 1895, the Logan 
Hardware Company conveyed to them, by warranty deed, with spécial cove- 
nants to warrant and défend the title in said lands against ail claims whatever. 
The land is described in that deed as foUows: "Beginning twenty-flve feet 
southeast from the northwest corner of lot four, block twenty, of the Kailroad 
survey to Preseott, Arkansas, on the alley, and running thenee in a southerly 
direction, parallel with West Secobd street, forty-two feet; thenee at right 
angles, in an easterly direction, twenty-oue feet; thenee in a northerly direc- 
tion forty-two feet, to the alley; thenee along the alley, in a westeriy direction, 
twenty-one feet, to the beginning,— being that part of the southeast half of 
said lot four now owned by said Logan Hardware Company; and also an undi- 
vided half interest in the southeastern wall of the Logan Hardware Company's 
building on said lot." It further appears that after the White Brothers had 
purchased the interest in the eastern wall on that part of the said eastern half 
of said lot that was owned by the said hardware eompany, they also procured 
title to the remalnder of the eastern half of said lot 4 in block 20, and erected 
an adjoining one-story brick building, using the said brick wall as one of the 
side walls for their building,, which they now occupy as a storehouse. It is 
alleged in their answer that the value of the west half of said lot and the build- 
ing thereon is greatly in excess of the sum due the plaintiff, and that to secure 
payment of the amoimt due on the mortgage it is not necessary to sell the part 
of the said lot sold to them, and that their rights and interest in the wall should 
be proteeted by proper order. They insist that, if any judgment of foreclosure 
is rendered, or order of sale made herein, the court direct in its decree that the 
western half of said lot 4, block 20, and the two-story brick building thereon, 
and the association stock held by plaintiff, be tirst sold, and the proeeeds arising 
from the same applied to whatever balance may be ascertained and found to be 
due plaintiff; and that, if it is sufficient to pay the same, that the part of the 
eastern half of said lot, being 21 by 42 feet, now owned by them, be not sold, 
but, if it becomes necessary to sell It, that it be sold separately. Thls case was 
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submltted on the pleadings, exhlbits, and the statement of facts as hereln set 
forth, including the commissioner's deed to the Nevada Oounty Bank for the 
lands sold under the decree of foreclosùre of the Nevada chancery court, which 
deed Is flled and made a part of the record. 

Cockrill & Cockrill and McCain & Son, for receiver. 
Thomas C. McRae, for défendants. 

EOGrEES, District Judge. It ie contended that, in subscribing for 
stock in the plaintiff building and loan association the Foster & 
Logan Hardware Company exceeded its charter powers, and the act 
was therefore ultra vires and void. Cases are found to that eflect. 
Franklin Co. v. Lewiston In st. for Savings, 28 Am. Rep. 9, and cases 
cited in note on page 15; End. Bldg. Ass'ns, § 323. Whether it be 
true that an ordinary corporation, authorized by its charfer to do a 
gênerai merchandise business, can become a shareholder in a build- 
ing and loan association, in order to borrow money to carry on its 
business, in the opinion of the court is not décisive of this case; in- 
deed, the question is not necessary to its décision. If it be admitted 
that it cannot, still, underlying this question, is another, about which 
there cannot be much doubt in the light and trend of modem dé- 
cisions. The Foster & Logan Hardware Company complied with the 
rules and régulations required by the plaintiff building and loan 
association in order to become a borrower, and executed the note and 
mortgage sued on, and accepted the stock. It used the money so 
borrowed in constructing its business house. So far as the plaintiff 
building and loan association was concerned, the-contract was an 
executed contract. Ail the plaintiff building and loan association 
could do was done. Can the Foster & Logan Hardware Company, 
after having received and used the plaintiff's money under this exe- 
cuted contract, be heard to say that it had no power to become a 
member of the association, and that its act was therefore ultra vires ? 
I think not. This subject is fully discussed in 5 Thomp. Corp. §§ 
6015-6042, inclusive. The author says' (section 6016) : 

"The great mass of judicial authority seems to be to the effiect that where 
a private corporation has entered into a contract in excess of its granted pow- 
ers, and has received the fruits or beneflts of the contract, and an action is 
brought against it to enforce the obligation on its part, it is estopped from 
setting iip the défense that it had no power to malse it." 

See note 3, where a great number of cases are cited supporting 
the text. See, also, Sailroad Co. v. Johnson (Kan. Sup.) 4=8 l'ac. 847. 
In that case the court say: 

"While an executory contract made by' a corporation without authority can- 
not be enforced, yet where the contract has been executed, and the corporation 
has received the beneflt of it, the law interposes an estoppel, and will not permit 
the validity of the contract to be questioned." 

Blue Eapids Opera-House Co. v. Mercantile Building & Loan Ass'n 
(Kan. Sup.) 53 Pac. 761, is a case precisely in point. In that case the 
opera-house company had taken stock in the building and loan asso- 
ciation, and made a loan to ûnish the construction of the opéra house. 
It got Ihe money, and gave its bond and mortgage. When sued on 
the bond and mortgage, the opera-house company set up want of 
power to become a shareholder and to make the loan. The court say: 
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"WhatCTer may hâve been the powers of the offlcers of the opera-house Com- 
pany In this respect, the défense of ultra vires is not available to the company. 
The contract has been, In good faith, fuUy performed by the other party, the 
money has been paid, and the opera-house company has had the full beneflt 
of the payment and the performance of the contract. The law now Interposes 
an estoppel, and will not permit the validity of the loan contract to be ques- 
tioned." 

See, also, Illinois Trust & Savings Bank v. Pacific Ey. Co. (Cal.) 49 
Pac. 197. Franklin Co. v. Lewiston Inst. for Savings, supra, cited 
by défendants' couneel, is not in conflict with the cases cited. In 
that case the contract sued on was executory, and that fact is dis- 
tinctly recognized by the court in the last paragraph of the opinion. 
Mechanics" & Working Men's Mut. Sav. Bank & Bldg. ^Vss'n of New 
Haven v. Meriden Agency Co. (decided in 1855) 24 Conn. 159, seems 
to support défendants' construction, and there are doubtless other 
cases to the same effect; but they must yield to the weight of modem 
judicial authority. I am aware that quasi public corporations — as, 
for instance, railroad corporations — which owe important duties to 
the public are governed by a différent rule. They will not be allowed 
to do any ultra vires act which, in effect, disqualifies them from dis- 
charging their duties to the public; and, if they do, they are not 
estopped to invoke the doctrine of ultra vires. Central Transp. Co. 
v. Pullman's Palace-Oar Co., 139 U. S. 24, 11 Sup. Ct. 478; Id., 171 
TJ. S. loO, 18 Sup. Ct. 808. The suprême court do not extend this 
rule. however, so as to do injustice. Hitchcock v. Galveston, 96 U. S. 
;541; Kailway Co. v. McCarthy, Id. 258; Arms Co. v. Barlow, 03 N. Y. 
62; Eailwav Co. t. Sidell, 35 U. S. App. 160, 14 C. C. A. 477, and 67 
Fed. 464. The cases cited, 139 U. S. 24, 11 Sup. Ct. 478, and 171 
TJ. S. 150, 18 Sup. Ct. 808, supra, are distinguishable from cases like 
that under considération, and the différent United States circuit 
courts of appeals hâve recognized that distinction, and, I think, hâve 
settled the law in accordance with right and justice and the trend and 
weight of modem judicial authoritv. In Gorrell v. Insurance Co., 24 
II. S. App. 198, 11 C. C. A. 240, and 63 Fed. 371, the court said: «In 
New York, however, as elsewhere, the rule is established that the con- 
tracts of corporations, made in excess of their rightfui povt'ers, but 
free from any other vice, are not illégal in the sensé of the maxim, 
'Ex turpi causa,' etc.," — in support of which is cited a large number of 
authorities, including several cases by the suprême court of the 
United States. See, also, Bensiek v. Thomas, 27 U. S. App. 765, 13 
C. C. A. 457, and 66 Fed. 104; Coffln v. Kearney Co., 12 U. S. App. 
562. 6 C. C. A. 288, and 57 Fed. 137; Kailway Co. v. Sidell, 35 U. S. 
App. 152, 14 C. C. A. 477, and 67 Fed. 464. 'The court is of opinion 
that the Foster & Logan Hardware Company, if in existence, and a 
défendant, could not avail itself of the plea of ultra vires, and, if it 
could not, neither can its vendees, assignées, or mortgagees. They 
cannot acquire any stronger position than the Foster & Logan Hard- 
ware Company, under which they claim, held. But it is not nec- 
essary to rest the opinion upon the point decided supra. By the 
terms of the deed from the Foster & Logan Hardware Company 
to the Logan Hardware Company, the latter expressly assumed and 
agreed to pay ail the debts and liabilities of the Foster'& Logan Hard- 
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ware Gempany in full. The mortgage and note sued on was a lia- 
bility of the Foster & Logan Hardware Company, and the défense of 
uïtt'a jvires now interposed, if available at ail, coiild pnly be invoked by 
thé Fostej & Logan Hardware Company, or by some stockholder or 
créditer thereof. 27 Am. & Eng. JEnc. Law, p. 396 et seq., and notes; 
Kailroad Co, v. EUerman, 105 TJ. S. 166. None, of thç d-efendants were 
either creditors or stockholders of the Fostèr & t/i^m Hardware Com- 
pany, a.nd the Foster & Logan Ha,rdware Company îtself passed ont of 
existence when it sold i:ts entire assets to the Logan Hardware Com- 
pany. , The Logan Hardware Company could not, theref ore, interpose 
the défense of ultra tires, and, having assumed to pay the debt, is 
estopped now to deny either its validity or question its liability to pay 
it. Millington T. Hill, 47 Ark. 311, 1 S. W. 547; Freeman v. Auld, 
44 N. Y. 50; Cramer v. Lepper, 26 Ohio St. 59; Hough v. Horsey, 36 
Md. 181; Pickett v. Bank, 32 Ark. 346. 

The instrument sued on was. a very peculiar pne. The Foster & 
Logan Hardware Company only borrowed |2,O0Ô from the plaintif? 
corporation. To get it, it had to and did become a shareholder of 
40 shares of |100 each, amounting, in the aggregate, to |4,000. To 
secure said loan and the premiùms to be paid on the stock, it ex- 
ecuted a mortgage, by ^hich it obligated itself to mature the |4,000 
in stock by paying the monthly dues thereon. It aiso obligated it- 
self to pay 6 per cent, interest on the loan of $2,000. Evidently, 
$2,000 of this stock covered the |2,000 borrowed, and may be, for 
convenienee, ealled "loan stock." The other |2,000 in gtock, for con- 
venience, may be ealled "premium. stock." The full dues required 
on the $4,000 stock and 6 per cent, interest was paid up to the time 
the plaintifE building and loan association became insolvent, which. 
was in January, 1897; and on the Ist of February, 1897, the re- 
ceiver wae appointed by this court. It will be seen on the flfth page 
of the pamphlet which is jnade an exhibit to the answer of 0. R. 
McDaniel, receiver, that ail dues were payable on the last Saturday 
in each month, so that, at the time the receiver was appointed, the 
dues and interest for the month of January, 1897, had not been paid. 
The plaintiff corporation had, by becoming insolvent, become in- 
capable of carrying out its part of the contract, and the settlement 
of its business remitted to a court of equity. 

In view of the facts, by what rule should a court of equity adjust 
the rights of the parties under this contract? The question has been 
decided differently by différent courts, and it is not certain that ex- 
act justice has been reached by any of them. Indeed, I am not sure 
that any arbitrary rule which can be stated would accomplish that 
end in every case. After the most caref ul considération in a former 
cage, preeenting the same question, I concluded to follow the Penn- 
sylvania and Tennessee décisions (Rogers v. Hargo [Tenu. Sup.] 20 
S. W. 430, and Strohen v. Association [Pa. Sup.] 8 Atl. 843), and in 
that case laid down the following rule as the correct rule of settle- 
ment in this district: (1) Ail loans in arrears prier to January 1, 
1897, ehall be charged with dues to tiat date on the aetual amount 
received by.the borrower from the association. (2) Charge the bor- 
rower with the cash loan obtained, and 6 per cent, per annum inter- 
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est thereon. (3) Crédit the loan with ail interest paid and one-half 
of ail fines and one-half of the stock dues paid, with interest on the 
same at 6 per cent, per annum; also crédit the borrower with full 
amount of stock dues paid since Jamiary 1, 1897, if such payments 
hare been made, with interest at 6 per cent, per annum. Make ail 
calculations according to the partial payment plan. After deducting 
the aggregate of crédits, supra, the remainder will constitute the 
sum due on the mortgage. (4) The aggregate of stock dues paid in 
on the stock, which représente the actual cash loan, will constitute 
the amount of paid-up stock upon which the borrower will draw 
dividends from the association, and the balance of the stock will be 
canceled. (5) In foreclosuree, if the borrower and receiver can agrée 
upon the présent cash value of such paid-up stock, such value will be 
allowed as a crédit on the mortgage debt, and ail the stock of the 
borrower be canceled. It will be seen by this rule that ail dues paid 
on the premium stock and ail interest are treated as crédits on the 
note, and the stock representing the loan is treated as loan stock, 
and remains as stock paid up, to the aggregate amount of the dues, 
upon which the holder might draw dividends like any other créditer 
npon the winding up of the estate of the plaintiff association by the 
receiver thereof. The flve shares of stock, not covered by the mort- 
gage, held by the Foster & Logan Hardware Company, and conveyed 
by deed with its other assets to the Logan Hardware Company, it is 
conceded by the pleadings are subject to a lien in favor of the plain- 
tiiî corporation for the payment of the loan of |2,000; but it should 
not be subjected to sale for the payment of said debt until the f 2,000 
of stock representing the loan bas been sold, and, in the event the 
receiver of the Logan Hardware Company should pay ofE the debt 
due the plaintiff corporation, that stock would remain the prop- 
erty of said company in the hands of the receiver as paid-up stock 
to the aggregate amount of the dues paid thereon, upon which that 
Company would be entitled to draw dividends like other creditors 
of the plaintifE corporation upon settlement of ite aiîairs by the 
receivers thereof. In this case, however, the rights of third persons 
hâve intervened, and render it necessary, in foreclosing the mort- 
gage or obligation sued on, to hâve regard for their rights. No por- 
tion of the real estate covered by the mortgage should be sold until 
the stock, including the flve shares of premium stock held by the 
Logan Hardware Company, bas been sold, and thàt portion of the 
real estate held by White Bros, should not be sold until the property 
covered by the Nevada County Bank has been sold. The stoclji 
must also be sold at public auction, unless a price therefor should be 
agreed upon by ail the parties to the suit, in which event such price 
should be credited on the debt before any portion of the real estate 
is sold. Applying the rule above stated, I find that there is due the 
plaintiff building and loan association, after allowing ail just crédits, 

principal and interest, the sum of | , and that the same is a 

first lien on ail the real property covered by the mortgage, and upon 
the |2,000 stock of the Logan JEardware Company representing the 
loan of |2,000, and also on the flve shares still held by it. The 
Nevada County Bank, under the trust deed and the decree rendered 
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thereon, under which it purcliased, took subject to the plaintiff's 
mortgage, and therefore acquired no title as agàinat the plaintiff 
corporation. In tlie event the .debt found due is not paid, and a sale 
is made, the "loan stock" shall flrst be sold and appropriated to the 
payment of the debt, and, if not suffleient to pay the debt, the prop- 
erty not purchased by White Bros, will be sold, and, in the event 
it is insuificient to pay the debt, then the property purchased by 
White Bros, shall be sold, and suffleient thereof appropriated to sat- 
isfy this decree, and the residue thereof brought into court for fur- 
ther disposition. The decree of the court therefore will be for the 
foreclosure of the mortgage on ail the property, and an order for the 
sale, the property to be sold in the order stated, and in conformity 
with this opinion. 



LEDOUX V. FORESTER et al. 
(Circuit Court, D. Washington, E. D. May 22, 18<>9.) 

1. Mining Claims— Vamdity of Location— Prior Uiscovery of Vein oh Lode. 

The provisions of Kev. St. § 2320, tliat no location of a mlning claim shall 
be made until the discovery of the veiu or Iode within the limits of the 
claim located, is mandatory; and, to sustain an adverse claim flled against 
an application for a patent on a mlning claim on the ground of a prior 
conflicting location, there must be évidence reasonably tending to show sucb 
discovery before the prior location was made. 

2. Bame— Marking Boundaries op Location. 

Under Kev. St. § 2324, requirlng a mlning location to be distinctly marked 
on the ground so that its boundaries can be readily traced, in marking a 
claim regard must be had to the topography of the gronnd, and the mark- 
Ings be 80 placed that they can be readily followed from one to another, 
and that a person accustomed to tracing the Unes of mining claims can, 
after readlng the description of the claim in the posted notice of location, by 
a reasonable and bona flde effort, flnd ail the stakes. 

This is a suit in equity brought by the complainant, under section 
2326, Eev. St. U. S., in support of the adverse claim flled by him 
in the United States land office at Spokane against the application 
of the défendants for a patent to the Ben Tillman lode mining claim, 
situated in Eurêka mining district, Ferry county, state of Washing- 
ton; the complainant elaiming title to the same ground under a 
mining location. called the "Minnie Lode Mining Claim." 

Heyburn, Price, Hej'burn & Doherty, for complainants. 
Albert Allen, for défendants. 

HANFORD, District Judge. The complainant asserts that he 
has a superior title to the mining ground in controversy, as the 
purchàser from one George W. Elliott of the Minnie lode mining 
claim, which was located by said Elliott, through an agent named 
McCann, on the 22d day of April, 1896, and that he is in possession 
of said ground, and has made large expenditures in prospecting and 
developing the claim; the date of said location being about three 
weeks prior to the location of the Ben Tillman claim by the de- 
fendants, covering part of the same ground. The validity of the 
complainant's title is disputed on two grounds. viz.: (1) The loca- 
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tion of the Minnie claim was contrary to section 2320, Rev. St. 
U. S., because no discovery of a vein or Iode of quartz or other 
rock in place, bearing any of the precious metals, had been made 
within the boundary of the claim at the finie of the location there- 
of, or at any time previons to the location of the Ben Tillman 
claim; (2) the locator of the Minnie claim failed to comply with the 
requirements of section 2324, Eev. St. U. S., in this: that said claim 
was not so marked upon the ground that the boundaries thereof 
could be readily traced. 

The sections of the Revised Statntes referred to contain, among 
other provisions, the following: 

"Sec. 2820. • * * A mining-clalm lorated after the tenth day of May, 
cighteen liundred and seventy-two, whether located by one or more persons. 
may equal, but shall not exceed one thousand flve liinidved feet in length along 
the vein ov Iode; but no location of a mining-claim sliall be made until the dis- 
covery of the vein or Iode within the limits of the claim located. * * * 

"Sec. 2324. The mlners of each mining-district may make régulations not in 
conflict with the laws of the United States, or with the laws of the state or ter- 
ritory in which the district is situât ed, governing the location, manner of re- 
cording, aniount of work necessary to hold possession of a mining-claim, sub- 
ject to the following requirements: The location must be distinctly marked on 
the ground so that its boundaries can be readily traced. * * *" 

It is admitted that whatever was donc in the matter of locating 
the Minnie claim was prior in point of time to the initiation of any 
rights claimed by the défendants, and no question is raised as to 
compliance with the laws and régulations as to notices and record- 
ing, and other steps necessary to the valid location of a quartz 
mirting claim, except in the particulars above specifled; and there 
is no question as to the right of the défendants to prevail in this 
€ase, and to hâve a patent issued to them for the ground which 
they claim, in case it shall be determined that the location of the 
Minnie claim was void for either or both of the above-specifled 
reasons. 

Mr. McCann, who represented Mr. Elliott, the complainant's ven- 
dor, in locating the Minnie claim, has not been called as a witness, 
and it is impossible to ascertain from the évidence wliat he may 
hâve discovered prior to locating said claim. However, there is 
no évidence tending to prove that he did discover any vein or Iode 
of quartz or other rock in place, bearing any of the precious metals, 
within the boundary of said claim. The testimony of a majority in 
numbers of the witnesses, corroborated by photographie views of 
n considérable area surrounding the discovery stake, shows that 
there was no outcropping of quartz or other rock above ground in 
that vicinity which he could hâve discovered. There is testimony 
to the effect that, at a point about 40 feet from the discovery post, 
McCann dug a sniall hole in porphyry, of the character peculiar to 
that section; and there is évidence to the effect that saniples of 
porphyry rock taken from said hole more than a year after the loca- 
tion of the Minnie claim were assayed, and an appréciable amount 
of gold was found in every sample; but the évidence introduced by 
the complainant fails to prove that there is anything lilce a con- 
tinuons vein or Iode of quartz or rock extending in any direction 
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from this hole, or that any minerai was found to justify the loca- 
tion at any time prior to the location of the Ben Tillinan claim. 
Discoveries made after that time can avail nothing, since the law 
is mandatory in requiring that a discovery of a vein or Iode must 
be made within the boundaries of the claim before it can be located. 
The law is equally mandatory in requiring that mining claims must 
be so marked upon the ground that the boundaries thereof can 
be readily traced. This requirement is not fulfilled by sîmply 
setting a post at or near the place of discovery, and setting stakes 
at each of the corners of the claim and at the center of the end 
Unes, unless the topography of the ground is such that a person 
accustomed to tracing the lines of mining claims can, after read- 
ing the description of the claim in the posted notice of location, by 
a reasonable and bona flde effort to do so, flnd ail of the stakes, 
and thereby trace the lines. Where the country is broken, and the 
view from one corner to another is obstructed by intervening 
guiches and timber apd brush, it is necessary to blaze the trees 
along the lines, or eut away the brush, or set more stakes at sucli 
distances that they may be seen from one to another, or dig up 
the ground in a way to indicate the lines so that the boundaries may 
be readily traced. The least that can be required of locators is that 
the corner stakes shall not be so far apart as to include an area 
considerably greater than the size of the claim as described in the 
posted notice, or greater than the law allows to be included in a 
single claim. I admit the rule that a location which is made in 
other respects in conformity to law, but which is greater in length 
or width than the law permits to be taken in one claim, is not, for 
a mère error in that respect, void, except as to the excess; but when, 
as in this case, the validity of the location is disputed for alleged 
failure to fulâll the requirements of the law with référence to mark- 
ing the claim upon the ground so that the boundaries can be readily 
traced, the length of the lines and the distances between stakes 
must be taken into account, in connection with the other facts 
proved, for the purpose of determining this question. It is obvions 
that, if a person, measuring from the stakes at one end of the claim 
the required distance in the direction indicated by the notice of 
location, does not flnd the other end stakes, nor anything else to 
guide him to where the stakes may be found, he may reasonably 
conclude that such other corner stakes hâve not been set, and that 
the location is void. In such a case the excessive distance between 
the corner stakes is misleading, and a locHtor who has committed 
such an error has failed to comply with the law. The évidence in 
this case shows that the locators of the Ben Tillman claim, before 
deciding to make said location, searched long and diligently for the 
north end stakes of the Minnie claim, but failed to flnd them. When 
Mr. Elliott flrst went upon the claim, McCann showed him the stakes 
at the south end, and pointed towards the vicinity where he claim- 
ed to hâve set stakes at the north end; but said north end stakes 
were never seen by Mr. Elliott, nor by any of the défendants, until 
more than a year after the location of the Ben Tillman claim, and 
then they seem to hâve been discovered by a person looking for 
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something else, and were found to be situated several hundred feet 
further north than the proper distance from the south end stakes, 
and on the side of a gulch and creefc, and pne of the corner stakes 
is hidden behind the upturned roots of a fallen tree. Only one 
witness has testified to havingseen ail of the stakes marking the 
Minnie claim prior to the location of the Ben Tillman claim, and 
I feel obliged to reject his évidence on this point for the reason 
that there is ancontradicted évidence that said witness participat- 
ed in the search for thèse stakes at the time the locators of the Ben 
Tillman claim were looking for them, and if he saw them then, or 
knew where they were situated, he concealed his knowledge from 
said locators. • 

From considération of ail the évidence, I am led to the conclu- 
sion that the location of the Minnie claim is void for both the rea 
sons assigned by the défendants. In accordance with this opinion, 
a decree will be given denying the right of the complaiuaut and 
sustaining the olalm of the défendants. 



GASSMAN v. JARVIS. 

(arcuit Court, I). Indlana. May 27, 1899.) 

1. FEDERAL Courts— State Pbactice. 

Whether a plaintifE in a fédéral court may dismiss a case without préju- 
dice is governed by ttie state statutes. 

3. Right to Dismiss— Time dp Dismissal. 

The announcement by the court of its intention to give a blnding instruc- 
tion for défendant does not bar plalntifC's right to dismiss, under 1 Burns' 
Bev. St. 1894, § 336, which provides that an action may be dismissed by 
plaintiffi before the jury retires. 

Motion to Set Aside the Verdict and Dismiss the Cause. 

Bennet H. Young, Tuley & Hester, and Miller & Elam, for plain- 
tifl. 
J. D. Wellman and W. L. Taylor, for défendant. 

BAKEE, District Judge. This is an action for the recovery of 
damages for a personal injury. The case was tried to a jury. At 
the close of tlie plaintifE's testimony, counsel for the défendant gave 
notice that he desired the court to give to the jury a binding in- 
struction to flnd for the défendant, and stated that he desired to 
be heard on that question. Thereupon the court directed the jury 
to withdraw from the court room, and the question whether or not 
such an instruction should be given was argued by counsel for 
the respective parties. At the close of the argument the court re- 
viewed the testimony in the case, and at its conclusion anuounced 
that it would direct the jury to find a verdict for the défendant. 
The court then directed the bailiiï to bring the jury into the court 
room, and hâve them take their seats in the jury box, for the pur- 
pose of giving them an instruction to flnd for the défendant. While 
the jury were returning to their box, and before they had ail donc 
so, the plaintifE, by counsel, notified the court that he would dis- 
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miss the case, and asked leave to do so. Counsel for thé défendant 
objected to such dismissal, and insisted on the right to a verdict. 
The court refused to permit a dismissal of the case, to which plain- 
tiff, by counsel, excepted, and the jury were then instructed by 
the court to return a verdict for the défendant, which they did. 
The plaintifl now moves the court to set aside the verdict, and to 
dismiss the cause pursuant to his motion. 

The statute of this state rules the question. Central Transp. 
Co. V. Pullman's Palace Car Co., 139 U. S. 24, 40, 11 Sup. Ot. 478. 
The statute reads: "An action may be dismissed without préj- 
udice, flrst, by the plaintiff before the jury retires^ or, when the 
trial is by the court, at any time before the flnding of the court is 
announced." 1 Burns' Eev. St. 1894, § 336. A careful examina- 
tion of the authorities bas convinced me that the announcement 
by the court of its intention to give a binding instruction to the 
jury to flnd for the défendant was not such a submission of the 
case as to bar the plaintiiï's right to dismiss before the jury had 
retired. Even after such an instruction had been given to the 
jury, it would not be too late to dismiss. The actual withdrawai 
of the jury from their seats to consider of their verdict would not 
be necessary to constitute a retirement, within the meaning of 
the statute. If the court bas given the cause in charge to the 
jury for their considération, even though they remain in their box, 
this would constitute a retirement, within the meaning of the stat- 
ute, and would toU the plaintiff's right to dismiss. Burns v. 
Eeigelsberger, 70 Ind. 522; Beard v. Becker, 69 Ind. 498; Crafton 
V. Mitchell, 134 Ind. 320, 33 N. E. 1032; Mitchell v. î'riedley, 126 
Ind. 545, 26 N. E. 391; Cohn v. Rumelv, 74 Ind. 120; Dunning v. 
Galloway, 47 Ind. 182; Beals v. W. U, Tel. Co. (Neb.) 74 N. W. 54; 
Banking Co. v. Bail (Kan. Sup.) 48 Pac. 137; Hensley v. Peck, 13 
Mo. 587; Templeton v. Wolf, 19 Mo. 101; Lawrence v. Shreve, 20 
Mo. 492; Mullen v. Peck, 57 lowa, 430, 10 K W. 829; Harris v. 
Beam, 46 lowa, 118; Vertress v. Eailroad Co. (Ky.) 25 S. W. 1; 
Thrasher v. Ballard, 33 W. Va. 285, 10 S. E. 411; Wolcott v. 
Studebaker, 34 Fed. 8; Pleasants v. Faut, 22 Wall. 116, 122. Hère 
the jury had not been instructed, and the only thing which the 
court had done was to announce to the parties and .their counsel 
what instruction the court would give. The motion to dismiss, 
having been made before the jury had been instructed, and before 
their retirement, was seasonably made, and it ought to hâve been 
sustained. This conclusion is supported by the authorities above 
cited, and is in conformity with the practice of Drummond, circuit 
judge, and Blodgett and Dyer, district judges, in this circuit, as 
appears from the case of Wolcott v. Studebaker, 34 Fed. 8, 13. 
After the trial bas actually begun, the plaintiff, at common law, 
bas no absolute right to a dismissal, and whether a dismissal 
will be permitted rests in the sound discrétion of the court. Stew- 
art V. Gray, Fed. Cas. No. 13,428a; Johnson v. Bailey, 59 Fed. 670. 
The verdict of the jury is set aside, and the motion of the plaintiff 
to dismiss the cause is sustained. The clerk will enter au order 
accordingly. 
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STATE NAT. BANK OF FT. WOETH, TEX., t. SMITH. 

(Circuit Court of Appeals, Fifth Circuit. May 23, 1899.) 

No. 794. 

1. Trial— FiNDiNGS of Fact — Rkquisitks. 

Where a Jury is waived by a stipulation in -writing, in a circuit court, 
in an action at law, tlie court cannot be required to malie spécial findings 
of fact, but may make either a spécial or gênerai flnding, aud should 
not make both. Such finding must state the ultimate facts of the case, 
and not be a récital of evidential facts or circumstances wliicti may 
tend to prove the ultimate facts, or from which they may be inferred. 

3. Revibw— Findings of Fact. 

As to the weight and effect of the évidence, the finding of a circuit 
court, where a jury is waived by stipulation in writing, is as conclusive 
on a writ of error as the verdict of a jury. 

In Error to the Circuit Court of the United States for the Northern 
District of Texas. 

This action was brought by John P. Smith, receiver of the City National 
Bank of Ft. Worth, Tex., to recover of the State National Bank of Ft. Worth 
and John 0. Harrison the sum of $6,000 and 10 per cent, interest per annum 
thereon from July 10, 1896. The pétition alleged, in substance, that the State 
National Bank of Ft. Worth was, at the date of the failure of the City Na- 
tional Bank, the légal and équitable owner and holder of 60 shares of the 
capital stock of said bank; that said City National Bank became insolvent 
on the 4th day of April, 1895, and on said date a national bank examiner, 
by order of the comptroUer of the currency of the United States, took charge 
of the bank; that défendant in error, John F. Smith, was appoiuted receiver 
of said insolvent bank on the 12th day of April, 1895; that on the lOth day 
of July, 1896, the comptroller of the currency made an assessment on the 
shareholders of said bank of $100 per share for each and every share of the 
capital stock held and owned by them respectively at the time of its failure; 
that said 60 shares of stock were issued to said John C. Harrison, as trustée, 
in two certiflcates, of date, respectively, Juue 28 and November 2, 1894, 
numbered 86c, for 50 shares, and 96c, for 10 shares; that said stock was 
so issued to said Harrison for the use, benefit, and advantage of said State 
National Bank, plaintifC in error, and he took the same in his name, as trustée 
for said bank; and that ail said stock and certilieates for same appeared on 
the books of the City National Bank in the name of John C. Harrison, trustée. 
The pétition contained ail proper allégations to entitle plaintiff to a recovery 
against the State National Bank if the ownership of the stock was as alleged 
in It at the date of the failure of the other bank. The défendants in tlie 
court below, John C. Harrison and the State National Bank, by their answer, 
denied ownership of the stock mentioned, and alleged substantially that 50 
shares of tha same were pledged to the bank by one Garner as security for 
a debt owing by him to it, and that the other 10 shares were pledged to it 
by A. W. and H. C. Caswell to secure a debt owing by them to the bank; 
that said stock, as well as the dividends arislng therefrom, were pledged to 
the bank, and that, to protect it and the City National Bank against con- 
flicting claims of other creditors of said pledgors, new certiflcates of said 
stock were issued to John C. Harrison, trustée, respectively on June 28. 1894, 
and November 2, 1894; that said stock, since said dates, has appeared on the 
books of the City National Bank in the name of John C. Harrison. trustée, 
and has never at any time appeared in the name of the State National Bank; 
and that the State National Bank at no time became the owner of any of 
said shares of stock, and never had any interest in the same, except as pledgee 
to secure said debts. On the trial, the parties, by agreement in writing, 
waived a jury, and the cause was submitted to the court without a jury. 
OctoTser 15, 1898, a judgment was rendered for plaintiff against the State 
National Bank of Ft. Worth for the sum of $6,815 and costs of suit, and In 
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faTor of défendant John C. Harrison that plaintifE take nothing as to him, 
and that hfi gp hence without day, ^d recoyer hls cost^.., A^tef, tbe renditlon 
of the judgitafent, the défendant below movedthe court tô ând à spécial verdict 
as to the (f^flts proved ,on tb^ trial of said cause which.ax^ roa,terial to the 
Issue ralsed by the pleadirigs, and to flnd a certain conclusion bf law in favor 
of the défendant. This motion appêars-.to hâve been granted so far as it 
sought to hâve a spécial verdict on the facts proven on the trial of said 
cause prepared and filed, and also so far as it sought to hâve the court flnd 
its, conclusions of l&w. Thereafter there is in the record,' of date October— , 
1898, the foïlowing, entitled "Spécial Findlngs of Fact": 

"First. It was àdmittéd on the trial of this case: That the City National 
Bank is a national bankj chîirtered under the laws of thë United States. 
That the bank became insolvént on the 4th day of Apïil, 1895, closed its doors, 
and ëeased to transact business. It passed lûto the hànds of a banlc examiner 
on the 5th day of April, 1895, at which tlme John P. Smith was appointed 
receiver. That he quallfied aS such receiver, ànd is acting in that capacity, 
under appointinent from the coinptroller of the currency of the 'United States. 
That the comptroller of the currency of the United States on the lOth day of 
July, 1896, made an assessment of 100 cents on the dollar of the entire capital 
stock of the City National Bank of $300,000. That dètaand has been madê by 
the plaintiff receiver in this case upon the défendant for payment of flOO per 
share on the stock in litigatlqn, amountlng to $6,000. That said demand was 
made on the, lOth day of^ July, 1896, and that payment has been refused. 

"Sec6n4. Thetwo certiflcates of the capital stock of the City National Bank 
sued on in this case are (1) No. 96, Séries C, for ten shares issued to John C. 
Harrison, trustée, pn the 2d day of November, 18S4, signed by John C. Mc- 
Carthy, président, and Max Blser, cashier. On the reverse, ;Side of this certifl- 
cate is indorseq, 'For valqp ; received, assigned and transferred to Warren 
Colemah.' 'This transfer beàrs date April 4, 1895, and is signed, by John C. 
Harrison, trustée. Both of said certiflcates of stock were left with John C. 
McCarthy, président of tlie,,Gity National Banl? of Ft. Wprth, on the 4th day 
of April, 1895, in an ènyelope, on whicji was indorsed the, folio wing: 'The 
property of John C. Harrison, trustée. Left at 5:30, o'clock p. m., April 4, 
1895, fçr transfer.' It was admitted on the .trial of tiie case that the sale to 
■yyarren ôoleman was a sham sale, and was in no way relied upon by the 
défendant, ànd that Coleman was a negrp pprter of the State National Bank, 
and insolvént, àt the time of the sale; th^t he paid to John C. Harrison, 
cashier of the State National Pank, $10 for the said stock, which said $10 
was retvirned by the said John 0. Harriso^, cashier of the State National 
Bank, on tlje morning of the 5th of Apri^, 18Ô5. 

"Third. On or about the— — r- day of August, 1893, the State National Bank • 
loaned to Dan Garner .$5,000, taking as securlty therefor his note for that 
sum, and also, as collatéral security, 50 shares of the. capital stock of the 
City National Bank of Ft. ,Worth. 

"Fourth. On or about thie day of November, 1893, the State National 

Bank loanpd to Oaswell Bros, the sum.of $1,300, and took the note of said 
firm for that^mount, and also, as coll^,teral security, 10 sljares of the capital 
stock of the City National Bank bf Ft, Worfh, Texas. 

"Fifth. iBoth of saîd notes gave full power and authprity to the State Na- 
tional Bank to,S6ll at public or private sale, at the option of said bank or its 
assigns, with the , right to bepome the purchaser at such public or private 
sale of tiie collatéral attacbed thereto, which is 60 siiares of the capital stock 
of the City National Bank pf Ft. Worth, heretofore dçscribed, on the non- 
payment of sàid notes, withoùt advertisement or notice, and, af ter deducting 
the légal costs of said sale and delivery, to apply the residue of such sale 
or sales to the payment of said notes. 

"SIxth. While the évidence a,s to whether or not there was a sale and 
purchase of said stock is confliçting, I flnd as a matter of fact there was a 
sale of said stock under the authority .conferred by said notes. The said 
State Natiohal Bank, on or about the 28th. day of June, 1894,. sold and, became 
purchaser of the stock of the City National Bank of Ft. /JjV^prth, known as 
the 'Lee and Garner stock,' and on or about the 2d day of November, 1894. 
sold and became purchaser of the stock known as the 'Caswell stock,' and 
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tliereby the sald State National Bank became the owner of the same, and 
taused new stock to be issued for it on the above dates in tlie name of John 
C. Harrison, trustée; and after said dates said stock was credited upon the 
books of said State National Bank as an asset of said bank, and was so re- 
ported on Mareh 5, 1895, in its sworn report to the eomptroller of the currency 
of the United States, requirèd by law to be made to the eomptroller of the 
currency of the United States. 

"Seventh. At the close of business of the City National Bank of Ft. Worth 
on the 4th day of April, 1895, both of said certificates of stock sued on stood on 
the books of sald bank in the name of John 0. Harrison, trustée. I find that 
John 0. Harrison, trustée, was trustée for the State National Bank of Ft. 
Worth, and both of said certificates of stock were then and now owned by 
the State National Bank bf Ft. Worth. Texas. 

"Eighth. ïhe défendant introduced in évidence a note dated on or about the 

day of July, 1894, signed by C. E. Lee and W. A. Garner, which note 

recited that the 50 shares of stock of the City National Bank of Ft. Worth were 
placed as collatéral to secure this note. On the back of this note of Ijee and 
Garner there was an indorsement of interest paid on same up to October 1, 
1894, and there was a crédit on sald note of $10.23, dated July 14, 1894, and a 
crédit of $164 was entered on the back of sald note on the lOth day of Sep- 
tember, 1894. The amount of this note was the same as the amount of the Dan 
Garner note, which was dated the — — day of August, 1893; and while I do 
not find that the interest was paid on the Lee and Garner note up to October 
1, 1894, I do find that no interest was paid on said note after that date. The 
State National Bank stiU has possession of this note. 

"Ninth. Thé défendant ofCered in évidence a note dated Novcmber 22, 1893, 
signed by Caswell Bros., upon which there is indorsed a crédit of $50, dated 
April 4, 1894, and indorsed on back, 'Interest paid to August Ist, 1894;' and 
while I donbt find that interest was paid on this note to August 1, 1894, I do 
find that no interest was paid on said note after that date. The State NationaJ 
Bank still has possession of this note. 

"Tenth. The 50 shares of stock deposited as collatéral security for the Dan 
Garner note stood on the books of the City National Bank in' the name of Lee 
and Garner until the 28th day of June, 1894, when new stock was issued for 
same to John C. Harrison as trustée, and the same stood on the books of the 
bank in his name as trustée up to the date of the failure of the City National 
Bank. 

"Eleventh. On the 28th day of .Tune, 1894, John C. Harrison, cashier of the 
State National Bank, and being the same party in whose name as trustée said 
certificates of stock stood, made a written statement to the City National Bank 
of Ft. Worth, Texas (said written statement being made on the letter head of 
the State National Bank), to the effect that the State National Bank had become 
the purchaser and owner of the said 50 shares of stock deposited as collatéral 
security by Dan Garner, and said written statement was attached, and still 
remains attached, to the stub of the stock book of the City National Bank, and 
is as follows: 

" 'Fort Worth, Texas, June 28, 1894. 

" 'Max Elser, Esq., Cashier, City National Bank, Fort Worth, Texas— Dear 
Sir: This is to certify that we hâve sold, and become purchaser thereof (our- 
selves), 50 shares of the capital stock of the City National Bank of Fort Worth, 
Texas, being certificates Nos. 17, 18, 246, and 247, for 5, 5, 10. and 30 shares in 
the name of Dan Garner and L. E. Garner. 

" 'Respectfully, [Signed] John C. Harrison, Cashier. 

" 'P. S. Said stock held by us as collatéral to loan originally made on or about 
September Ist, 1893.' 

"Twelfth. The ten shares of stock deposited by Caswell Bros, stood on the 
books of the City National Bank at the time of the failure of said bank in the 
name of John C. Harrison, trustée, and John C. Harrison was then and there 
trustée for the State National Bank, and said stock then belonged, and now 
belongs, to the State National Bank. 

"Thirteenth. On and after June 28, 1894, John O. Harrison, cashier of the 
State National Bank, stated to the offlcers of the City National Bank that it 
(the State National Bank) was the owner of the stock in litigation In this 
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cause, amountlng to $6,000, and same waa treated by the officers of ; the City 
National Bank as the property of the State National Bank from said 28th day 
ol June, 1884, to the time of the f allure of the said City National Bank. 

"Fourteenth. The State National Bf nk, on a bock called the 'Blotter,' of said 
bank (said book covering a perlod from June 23, 1894, to June 17, 1896), ou 
pages 660 and 661, charged the Lee and Garner note for $4,967.42 and the Cas- 
well Bros.' note for $1,300 to profit and loss, and on page 661 there is an entry 
showlng the State National to hâve acquired 50 shares of stock of the City 
National Bank for $5,000, and ten shares of the stock of the City National 
Bank for $1,000; maklng a total of $6,000. On the gênerai ledger of the 
State National Bank, under the head of 'Securities, Mortgages, Claims,' etc., 
there is an entry dated December 31, 1894, referring to the aforesaid entry on 
pages 660 and 661 of said 'blotter,' relative to the $6,000 of stock acquired as 
aforesaid, and on the books of the bank before mentioned the said stock of the 
said City National Bank, amountlng to $6,000, stands as the property of the 
said State National Bank, and as an asset of the bank. 

"Fifteénth. On April 5, 1895, securities, stocks, bonds, mortgages, etc., ac- 
counts on the books of the State National Bank is credited with 60 shares sold 
to Warren Coleman for $6,000, and a correspondlng entry on page 261 of said 
book, on April 5, 1895, profit and loss is debited with 'loss of City National 
Bank stock, $6,000.' 

"Sixteenth. On the 31st of December, 1894, the directors of the State National 
Bank, at a regular meeting of the board, adopted the followlng résolutions, to 
wlt: 'It was also agreed that there should be charged to other stocks, bonds, 
and mortgages, 60 shares of the City National Bank of Ft. Worth stock, having 
to take same in payment of Garner and Lee note for $5,000, and A. W. Cas- 
well's note for $1,300, to hold same In trust to secure said notes.' I find that 
the words 'to hold same In trust to secure said notes' are interlined In said 
minutes of said diiectors' meeting containing said resolutions. I flnd that said 
minutes are in the handwriting of said John C. Harrlson, casbler, and that 
said Interlineation is in the same handwriting. 

"Edward R. Meek, U. S. District Judge." 

And then follow conclusions of law, to wlt: 

"I flnd that the plaintifC, John P. Smith, recelver of the City National Bank, 
should recover of the State National Bank the amount of the assessment on 
said stock, together with six per cent. Interest from the lOth day of July, 1896, 
and ail costs of suit. I further flnd that the amount of the judgment plalntiff 
should recover of the défendant, the State National Bank, Includlng Interest, is 
the sum of $6,816, and that thls judgment bear interest at the rate of six per 
cent, per annum from this date, together with ail costs in this behalf . I fur- 
ther find that the plalntiff take nothlng against the défendant John 0. Harrl- 
son, and that said défendant go hence wlthout day, and recover bis costs in 
thls behalf expended. Edward K. Meek, TJ. S. District Judge." 

There are six assignments of error relating to the alleged flndings of the court, 
and generally contending that they ace incouslstent, confllcting, and do noi 
support the Judgment rendered. 

W. P. McLean and D. W. Humphreys, for plaintiff in error, 
T. P. West, for défendant in error. 

Before PAEDEE, McCOEMICK:, and SHELBY, Circuit Judges. 

Having stated the facts, the opinion of the court was delivered by 
PARDEE, CSrcuit Judge. 

This is not a case where, a jury having been waived, the court pro- 
ceeded to maké a spécial finding of facts, and then rendered judg- 
ment théreon, but rather a casé where the court proceeded to make a 
gênerai finding, and rendered judgment thereon, and thereafter— 
possibly during the term — allovs'ed to be prepared, found, and filed 
spécial finding» as to the facts proven on the trial of the case. We 
hâve had. occasion to hold that in an action at law, where a jury 
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is waived by stipulation in writing, the court eannot be required to 
make a spécial flnding of facts, but may make a gênerai flnding. Key 
West V. Baer, 30 U. S. App. 140, 13 C. G. A. 572, and 66 Fed. 440. It 
is irregular, in such cases, for the court to make both a gênerai and 
a spécial flnding of facts, unless the same be done at one time, and in 
such a way that the conclusion necessarily foUows that the gênerai 
flnding is based upon the spécial facts found. In fact, the suprême 
court, in British Queen Min. Co. v. Baker Silver-Min. Co., 139 U. S. 
222, 11 Sup. et. 523, held that the flnding muet be either gênerai or 
spécial, and eannot be both. The spécial flndings prepared and flled 
are made up of récitals of admissions, récitals of évidence, flndings 
of preliminary evidential facts, and flndings of ultimate facts. 

In Raimond v. Terrebonne Parish, 132 U. S. 192, 10 Sup. Ct. 57, it 
is held, citing authoritiee, that : 

"By the settled construction of the acts of congress deflning the appellate 
jurisdietion of this court, either a statement of facts by the parties or a flnding 
of facts by the circuit court is strictly analogous to a spécial verdict, and must 
State the ultimate facts of the case, presentlng question^ of law only, and not 
be a récital of évidence, or of circumstances which may tend to prove the ulti- 
mate facts. or from which they may be inferred. Burr v. Navigation Co., 1 
Wall. 99; Norris v. Jackson, 9 Wall. 125; Martinton v. Fairbanks, 112 U. S. 
670, 5 Sup. Ct. 321." 

In Moller v. U. S., 13 U. S. App. 472, 480, 6 C. C. A. 459. 464, and 
57 Fed. 490, 495, this court, in dealing with an alleged flnding of 
facts, took occasion to advise the bar as foUows: 

"The bill of exceptions, which purports to be a flnding of facts. is nothing 
more than a recapitulation of conflicting évidence, where, as reeited therein, 
some witnesses te.stifled one way and others testifled directly to the contrary. 
It is neither a statement of facts by the parties nor a flnding of facts by the 
court. Raimond v. Terrebonne Parish, 132 TJ. S. 192, 10 Sup. Ct. 57; Glenn 
V. Faut, 134 U. S. 398, 10 Sup. Ct. 583; Davenport v. Paris, 130 U. S. 580, 10 
Sup. Ct. 1064; British Queen Min. Co. v. Baker Silver-Min. Oc, 139 U. S. 222, 
11 Sup. Ct. 523. We suggest to the members of the bar lu this circuit that an 
examination of thèse last-cited cases will be advantageous if hereafter, in com- 
mon-law cases, they should désire to bring facts to this court for review." 

An examination of the spécial flndings shows that the évidence and 
the preliminary facts found are somewhat conflicting, but the weight 
thereof preponderates in favor of the correctness of the ultimate facts 
found. On writ of error we are not permitted to examine the évi- 
dence to détermine its force and effect otherwise than, if such ques- 
tion be properly made, to inquire if there is any évidence at ail to 
support the flndings of fact. As to the weight and effect of the évi- 
dence, the flnding of the trial court is as conclusive as the verdict 
of a jury. Lehnen v. Dickson, 148 U. S. 71, 73, 13 Sup. Ct. 481. And 
if we were called upon to examine the weight of the évidence, we 
should be embarrassed in this case, because there is no certiflcate 
that the évidence reeited in the flndings of fact was ail the évidence 
submitted on the trial. If we assume the proceedings below to 
hâve been regular, and therefore that the spécial flnding of facts 
is properly before us, then is presented the question whether the 
facts as found are sufflcient to sustain the judgment. On this propo- 
sition we hâve no doubt. The court s'peciflcally found that the stock 
of the City National Bank of Ft. Worth, in question, was sold, aud 
94 F.— 39 
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piirchaséd about June 28 and November 2, 1894, by the State Na- 
tional Bank of Ft. Worth, nnder authority conferred by the notes 
which said bank held against Dan Garner and Caswell Bros. ; that 
the pùrchase wae duly notified to the Gity National Bank, and new 
stock certificates were issued therèfor, and, nnder the direction of 
said State National Bank, placed in the name of John G. Harrison 
(its cashier) as trustée; tiia:t the State National Bank not only held 
and coiitïolledthe certificates, but plàced the stock upon its books 
as an àsset, and on March 5, 1895, reported the same to the comp- 
troller of the currency; that John O. Harrison, trustée, in whose 
name the Stock was placed, was a trustée for the State National Bank 
of Ft. Worth; and that at the date of the failure of the City National 
Bank the State National Bank of Ft. Worth was the owner of the 
stock. There is recited in the spécial findings some évidence, as 
well as evidential facts, tending to show that the State National Bank 
was, notwithstanding the sale aiud pùrchase, holding the stock as col- 
latéral, and not as ownér; but, as said a,bove, this court cannot con- 
sider nor give effecf. to tMs évidence. It was doubtless given full 
weight; in connection with the other évidence, by the judge who 
tried the case. AfQrnied. 



PLATT v. LARTBR et al. ' 
(Circuit CJourt, S. D. New York. May 31, 1899.) 

1. CorçobÀtioî^s— Stookholders' Liability— Kkw York Statute. 

La-\y;8 N. Y., 1892, c. 6S8, §§ 54, 55, which impose upOû étockholders of a 
corporation certain liabilitîes to pay its debts, and; provide thkt such lia- 
blllty shall continue for two yeàrs, applyonly to stockholders in New York 
corporations, and the Mmltation cannot be invoked by a stockholder in a 
foréign corporation. 

3. Same— LiABiwTT of Stockholders Uîtdbh Kansas Statut». 

A stockholder in a Kansas corporation, who, under the statute of that 
State, becomes liable tb a judgraent credltor of the corporation on the re- 
turn of an exécution against the corporation unsatisfled, cannot défend 
against a suit to enforce such liabillty on the ground that the corporation 
has sorae assets in the hands of its receiver. ' , 

8. Same — Action to Envorcb Stockholders' Liability— Equitable Sbt-Off. 
. Equitable défenses are not permitted In actions ât law in the fédéral 
courts; aïiâ,!in an action tb enforce the liabillty of a stockholder in a Kan- 
sas corporation to a creditor of the corporation, a set-off which is équitable 
in its nature, and does not arlse out of any provision of the statute cre- 
ating the liabillty, cannot be consldered. 

On Demurrer to Answer. 

Powell & Cady, for plaintiff, 
Smith & Bowman, for défendants. 

SHIPMAN, Circuit Jndge. This is an action at law to enforce 
the liabillty of the défendants, as executors of the last will of 
John A. Larter, who in his lifetime was a stockholder of the 
Western Farm Mortgage Trust Company of Kansas, and which 
stock the défendants, as executors, own, to pay the debts of that 
corporation. The complaint allèges, among other things, that the 
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Commercial Nationali Bank of Uenver, Colo., recovered on June 3, 
1893, in a state court of Kansg-s, a judgment against the Western 
Farm Mortgage Trust Company; that tiie exécution wliich was issued 
upon this judgment was returned unsatisfled on September 7, 1894, 
and is unpaid; and also allèges the ownership by the défendants 
of 10 shares of stock at the date of the entry of judgment. John A. 
Larter died on April 6, 1893. The défendants were appointed ex- 
ecutors on May 1, 1893. TMs action was commenced on September 
10, 1898. The alleged liability is |1,000 and interest. The plain- 
tiff is receiver of the Commercial National Bank. The défendants, 
in their answer, stated nine défenses, to the second, sixth, and 
eightb of which the plaintiff demurred. The défenses which were 
demurred to are as follows: 

Second. "Said défendants allège, upon information and belief, that the al- 
leged cause of action set forth in the complaint matured and became due 
more than two years immediately precedlng the commencement of this ac- 
tion, and that thereîore this action cannot be brought under the statutes of 
the state of New York." Sixth. "Said défendants allège, upon information 
and belief, that said Western Farm Mortgage Trust Company of Lawrence, 
Kansas, with its property and assets, went into the handa of a receiver or 
reeeivers, and certain of sueh property and assets remains in the hands of 
such receiver or reeeivers, ahd is applicable to the discharge of obligations 
held by creditors of said corporation, in exonération of thèse défendants." 
Bighth. "That said défendants allège, upon information and belief, that 
before and at the time of the commencement of this action the said Western 
Farm Mortgage Trust Company of Lawrence, Kansas, was and still Is in- 
debted to the défendants in the sum of at least $1,067.75, with interest thereon 
at the rate of seven per cent, per annum from the 5th day of January, 1898, 
for the foUowing cause: That on the date last mentioned, and for a long 
time prior thereto, and at the présent time, thèse défendants, as executors 
aforesaid, were and are the holders and lawful owners of a certain bond or 
obligation of the said Western Farm Mortgage Trust Company of Lawrence, 
Kansas, in the sum of $1,000, which is long past due, and no part of which 
has been paid; that in the year 1897 thèse défendants commenced their action 
against the said Western Farm Mortgage Trust Company of Lawrence, Kan- 
sas, upon said bond, in the district court of Douglas county, Kansas, by 
Personal service of the summons in said action upon the said trust company 
within the jurisdiction of said court; that in said action said trust company 
duly appeared by its attorneys, and that the issues in said action came regu- 
larly on to be heard by the said district court of Douglas county, Kansas, 
on the 5th day of January, 1898, and, the issues having been then duly tried in 
said court, judgment was rendered thereby in favor of thèse défendants (the 
plaintiffs in said action) against the said Western Farm Mortgage Trust Com- 
pany of Lawrence, Kansas, for the sum of $1,007.75, with interest at seven 
per cent, per annum, and that said judgment is now in full force and efCect 
and is wholly unpaid; that thé said district court of Douglas county, Kansas, 
had full jurisdiction, under the laws of said state, to hear and détermine said 
cause; that thereafter, and on the 7th day of January, 1898, an exécution 
against the property of said trust company upon the said judgment was 
duly issued out of the said district court, directed and delivered to the sheriff 
of Douglas county, where the said Western Farm Mortgage Trust Company 
was located: that said writ of exécution was thereafter returned to the said 
court wholly unsatisfled; that out of the said sum of money so due to thèse 
défendants they hereby ofCer to set off to the plaintiff so much as will be 
sufHcient to satisfy the plaintiff' s damages, if any shall be found in his 
favor in this action, in respect of the alleged matters complained of." 

The défendants ask to amend the second défense, so that it shall 
allège that the action was not brought within two years after the 
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defeSadarits' testator ceased to bé a atockholder of said mortgage 
bonlpany, and thàt theref ore this action cannôt be brought under 
Ihé statutes of thè state of New ï'ork. It appears that the testator 
died on April 6, 1893, and the défendants' point is that he ceased 
to be a stockholder more than two years before the suit was 
brought. 

Sections 54 and 55 of the New York stock law of 1892 (chapter 
688, Laws 1892) impose upon stockholders of a corporation certain 
liabilities to pay its debts, and provide that the liability shall con- 
tinue for two years after the défendant ceases to bea stockholder. 
While some of the sections of the statutes refer to foreign corpora- 
tions, this liability is one imposed upon New York corporations, 
and sections 54 and 55 hâve no référence to the stocjfholders in 
foreign corporations. 

The sixth défense is also of no value. Section 32 of the Kansas 
«tatute (chapter 23, p. 221, Comp. Xiaws 1879), upon which this action 
is brought, made the liability of the stockholder to mature at and 
upon the return of an exécution uûsatisfled. When an exécution 
,was rçturned nulla bona, the right of action against the stock- 
holder accrued or became enforceable, notwithstanding the insol- 
vent corporation might hâve some scattered assets. Howell v. 
Manglesdorf, 33 Kan. 194, 5 Pac. 759; Sleeper v. Norris, 59 Kan. 
555, 53 Pac. 757. 

The eighth défense is not permissible in an action at law in the 
fédéral courts. It allèges that the mortgage trust company is in- 
debted to the défendants, as executors, in a claim upon a bond of 
this Company which has been naerged in an unpaid judgment 
against it rendered on January 5, 1898, for |1,067.75, and offers to 
set oflf to the plaintifE so much of said judgment as will be sufflcient 
to satisfy his damages. This sort of set-off has been permitted in 
Kansas as a matter of equity (Abbey v. Long, 44 Kan. 688, 24 Pac. 
1111; Musgrave v. Association, 5 Kan. App. 593, 49 Pac. 338), and 
has been permitted as an équitable set-off in suits in the courts of 
New York, to obtain from directors and stockholders of a manu- 
facturing corporation payment of debts against such corporation 
(Mathez v. Neidig, 72 N. Y. 100; Wheeler v. Millar. 90 N. Y. 359); 
but the défense is always called an équitable one, is permitted by 
virtue of the Code provision which allows défenses both légal 
and équitable, and is said by Judge Finch in Bulkley v. Whit- 
comb, 121 N. Y. 107, 24 N. E. 13, to be a création of a court of 
equity, and to be governed in its extent by the circumstances of the 
case. In the fédéral courts, équitable défenses are not permitted 
in an action at law; but, if the défendant wishes to interpose such 
a défense, he must do it by a bill in equity. Montejo v. Owen. 14 
Blatchf. 324, Ped. Cas. No. 9,722; Eailroad Co. v. Paine, 119 U. S. 
561, 7 Sup. et. 323. The admissibility of a défense of this character 
in a suit to enforce a stockholders' liability to p>ay the debt of a 
Kansas corporation was considered by Judge Dallas in Mechanics' 
Sav. Bank v. Fidelity Insurance, Trust & Safe-Deposit Oo., 87 
Fed. 113, and was denied. The Kansas décisions were not founded 
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upon a construction of the statutes of Kansas, but upon considéra- 
tions ot equity as between stockholders and creditors. The de- 
murrer is sustained. 



KULP V. SNYDER (two cases). 
(Circuit Court, E, D. Pennsylvania. June 2, 1899.) 

Nos. 1, 2, 

1. Limitation op Actions— Pleading Statute. 

Under Rev. St. § 4920, the statute of limitations may be pleaded spe- 
cially in the fédéral courts, elther with or without the gênerai issue, re- 
gardless of the state practice. 
3. Plkading— Fedkkai^ Courts. 

The tendency of the fédéral courts is to regard with disfavor the 
interposition of inconsequential points of technical pleadlng. 

On Rule to Strike OfE Spécial Pleas of the Statute of Limitations. 

Joshua Matlack, Jr., for plaintifE. 
Hood Grilpin, for défendant. 

DALLAS, Circuit Judge. The spécial plea of the statute of limita- 
tions is prohibited in any action ex delicto by the procédure act of 
Pennsylvania of May 25, 1887. But this act is not to be applied by 
this court to cases where congress bas legislated, and upon the sub- 
ject of pleadings congress bas legislated in section 4920 of the Re- 
vised Statutes, under which it seems that défenses other than those 
there enumerated may be pleaded specially, with as well as without 
the gênerai issue. See notes to Eob. Pat. § 992. Moreover, the 
question sought to be raised does not appear to be of any practical 
importance. If the défendant is entitled to the beneflt of the statute, 
and if, upon the whole évidence, it shall appear that the plaintiflf bas 
a valid cause of action which accrued within six years, be will be en- 
titled to recover; otherwise, he will not be. This can readily bè 
determined as a single issue upon a single trial, and the tendency of 
the courts at this day is to regard with disfavor the interposition of 
inconsequential points of technical pleading. The plaintiff's rule to 
strike off the defendant's pleas, etc., is discharged. 
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ev ai. 

(Circuit Court of Appeals, Eigiith. Circuit. May 2, 1899.) 

No. 1,013. 

1. Corporations— Création by Implication— Conperring Corporatb Pow- 
ERs ON Levée Board. 

A board of levée inspectors created by act of the législature of Arkansas 
for a county, and given the powers usiially incident to corporations, includ- 
ing the power to condemn land for levée purposes, employ engineers, at- 
torneys, and other agents, malve contracts for work, and take bonds from 
the contractors, and fix the rate of taxation for levée purposes within their 
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district, constitutes a corporation, witli power to sue and be sued, altliough 
mot lii'ëxtSrësà terms declared-bytlië àct to'bé si Corporation. ' ' • 

8, ÈeVEBB— RlèHT TO COMPtasÀTION t-OB LAN!» TakHN OK INJURBD— LaW 6f 
Akkansas. ..■,■■;;•:- 

Wliettier or not there exists a servitude upon tlie lands bordering on the 
Mississippi river within ail tHe orlgtnaî ■Louisiana territory whicli autlior- 
Izes the talcing of land for a public levée without compensation (a question 
not decided), it bas ne ver beenithe.jpolicy.pf the state of Arkansas to claim 
or exercise such right, and it cannot be asserted in a fédéral court by a 
board of levée Inspectera created by the legSsiature of that state by an act 
which provides for the payment of compensation for lands so taken. 

3. Samb — Takinq Earth and TiMBBR foh Repairs — Right of Ownbr to 

Compensation. :;■:•. ^, 

A levée board* Ip- taking ea;rth and timber from land of an individual 
owner for the r^paip of a levée previously constructed, acts in its corporate 
capacity and within its powers, although there is no statutory provision 
for such taking; and the board is llable in suc U capacity, under the con- 
stitution of Arkansas, for just coiftpsnsatjon. to the landownér for so mucli 
of his projerty.as was "ta^en, appropriated, or damaged." 

4. Emisent Domain — Damages por Property Taken— Benefits. 

Gsnfiïal benefltsi rgsulting tp a landowner in common with others from a 
public Improvement are not to be taken into considération, as against the 
value of his property taken or destroyed in making such Improvement. 

In Error to the Circuit Court of the United States for the Easteru 
District of ;Ajkaiis^. : , , ;; ; .,. 

Sterling' R. Cockrill and Aéhley Cockrill, for plaibtiff in error. 
Pi M. Bogersj U. M; Eose,W.E. Hemingway, and G. B. Eose, for 
défendants in error. 

Befôre CALDWEEL, SANBOËN, and THAYER, Circuit Jiidges. 

ÇÀIiDWELL, Circuit Jùdgë. , This action waS fetought by O. B. 
Orittendën a:nd Henry Crittendën, thé défendants in error, against 
the boaird pf levée inep^ctorsof Chicot coûnty, Ark.,, the plaintiff in 
error, to Wcô ver danîages for éri-^ering upon their land, and by exca- 
vations âilid/digging upbn the iaiid destroyihg one hoùké, filling up a 
ditch eût for the purpo'se oï' dr^nage, and damming up the natural 
outlet fôr the surface \?atér, ahd destroying timber. There was a 
dëniurrer t6 the cômjilaint upiôn the ground that the f acts stated 
failed to show â catise of a:ctioh. The demurrer was bverruled, and 
theréùpo'h'the défendant fllèd'îts àiiswer. The answer, set up the fol- 
lowing défenses: Eîriàt.' A* ^déniai of the trespass' cbmplained df: 
Second. That the board was created by the act of the législature of 
the state of Arkansas for the purpose of building and repairing 
levées in Cl^icot county ; .^hat the défendant caused the levée to be 
built on plaintiffe' premises, bût that the damages weredùly assessed 
in aecordance with the law at the sum of |1; and that in fact plain- 
tififs' landi' were enhànced in "walue by the building of the levée in a 
sum greater than any damage donc. Third. The plea of the statute 
of limitations of one year, and also of three years. There was a trial 
by jury,'who assessed the -plaîntiiEfe' damages as follows: For dam- 
age to cultivated lands on, account of excavations, îl,568; for damage 
to timber lands, $224; Vf or cutting new ditch, fTOOj for damage to 
land on àecoiïnt of obstruction to drainage; |500; for destruction of 
house, |50,— and pn this verdict judgment was enter éd. The plain- 
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tiffs entered a remittitur for the foOO allowed for the obstruction to 
drainage, because no claim was made for it in the complaint. 

The demurrer raises two principal questions: First, that the act 
creating the board of levée inspectors confers no corporate powers 
upon the board, and does not authorize a suit to be brought against 
it; second, that the levée district would not be liable in any event, for 
the reason that in ail the original Louisiana territory there is a servi- 
tude upon lande bordering upon the Mississippi river, which justifies 
the taking of land for a public levée without making any compensa- 
tion therefor. 

While it is true that the act does not in express terms say that the 
board of levée inspectors shall be a body corporate and subject ta 
suit, it confers upon the board ail the powers of a corporation. It is 
authorized to locate, build, and repair levées, and for that purpose 
(ondemn lands; to employ engineers and such other agents, attomeye, 
and employés as may be necessary to carry into effect the objects of 
the act; to pay them for their services; to let cohtracts for building 
or repairing levées; to fix and détermine the rate of taxation to be 
levied on the lands in thé levée district; to require bond from the 
contrâctors; to hâve gênerai supervision of the levées; and, in short, 
to do everything necessary for the protection of the lands in that dis- 
trict from overtlow. Thèse power*s are the principal attributes of a 
corporation, and, although thé statute doès not in terms déclare it 
to be a corporation, it is suiHcient if that intent clearly appears. 
Whenever the powers conferred upon a board are of such a character 
that they cànnot be performed oi* made effective without the exer- 
cise of the right to sue and to be sued, that right is necessarily im- 
plied. Judge Dillon, in his work on Municipal Corporations, says: 

"Although corporations in this country are created by statute, still the rule 
is hère also settled that not only private corporations aggregate, but municipal 
or public corporations, may be established without any particiilar form ot" 
words or tecbnical mode of expression, though such words are commooly 
employed. If powers and privilèges are confeiTod upon a body of men, or 
upon the résidents or inhabitants of a town or district, and if thèse eannot be 
exercised and enjoyed, and if the purposes inteuded eannot be carried into 
efCect, without acting in a corporate capacity, a corporation is, to this extent, 
created by implication. The question turns upon tlie Intent of the législature, 
and this can be shown constructively as weli as expréssly. This is well illus- 
trated in a case in Massachusetts, where the question was whetlier the plain- 
tiffs were a coriwrate body with power to sue. Tliey were not incorporated 
expressly. But by statute the inhabitants of the several school-districts were 
empowered, at any meeting properly called, to raise money to erect, repair, or 
purchase a scliool house, to détermine its site, etc.; the majority binding the 
minority. The cause was argued by able counsel, and after several consulta- 
tions the judges of the suprême judicial court flnally agreed in the opinion that 
the plaintiffs possessed sufllcient corporate powers "to maintain an action on 
a contract to build a scliool house, and to make to them a lease of land. But 
tlie intention of the législature, where it is sought to show that a corporation 
bas been created by implication, must satisfactorily appear." Dill. Hun. 
Corp. (4th Ed.) § 43. 

And see, to the same effect, 1 Thomp. Corp. §§ 1, 2. 

This question came before the suprême court of California, and 
that court held that an act of the législature requirîng the supervisors 
of a county, upon certain conditions, to create a levée district, and! 
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providing the détails bj which the work sliould be effected, makes 
the levée district thus organized bj the board of supervieors a corpo- 
ration, ajid a public corporation, although the act does not in terms 
déclare it a corporation. Dean v. Davis, 51 Cal. 406, 411. And see, 
to the same effect, Elmore v. Qommissioners, 135 111. 269, 25 N. E. 
1010; Liverpool Ins. Cp, v. Massachusetts, 10 Wall. 576. This is the 
construction put upon the act by the board itself, for the record shows 
that it ha^ brought and maintained suits in its corporate name. 

Whether in ail the original Louisiana territory there is a servitude 
upon lânds bordering upon the Mississippi river which justifies the 
taking of the land for a public levée without compensation, it is not 
necessary to déterminé in this action. Upon this gênerai subject, 
see Èldridge V. Trezevant, 160 U. S. 452, IG Sup. Ct. 345. It is 
euough to say that there is nothing in the record before us to show, 
or tending tp show, that the state of Arkaneas, or any department of 
its governmént, has ever claimed or assérted this right. If the right 
exists, it seems never to hâve been the policy of the state to assert it. 
On the contrary, the act under which the levée which gives rise to this 
suit was bùilt makes provision for awarding to the landowner on 
w-hose; land the levée is located and built euch damages as "six land 
owners of the county * * * may deem just and right." We 
would not be justitied in forcing on the state of Arkansas a policy 
inconsistent with that which has characterized ail her législation on 
this subject, and inconsistent with the provisions of the act which 
created this board of levée inspectors. The claim now put forward 
for the flret time by this board fiÈds no sanction either in the consti- 
tution or the laws of the state. Assuming, but not deciding, that, 
if there had been no législation on the subject, such a servitude would 
exist, it is clearly not a right that is paramount to the constitution 
and laWs of the state, and which the state ie bound to exercise. 

The demurrer to the complaint wa,s properly overruled. 

In determining the other questions in the case, it is important 
to bear in mind that this action is not for the taking of land upon 
which to construct a levée. The land upon which the levée was 
constructed was condemned, and the levée originally located and 
built in 1887. In 1892-9.S it became necessary, for the protection 
of the land in the levée district from overflow, to increase the 
width and height of the levée. The earth and other materiala 
necessary for this purpose were taken from the plaintiffs' land in- 
side of the levée, and outside of the land originally condemned for 
the right of way of the levée. 

Obviously the damages resulting to the plaintiffs from this ac- 
tion of the boàrd were not covered by the assessment of damages 
for the la^d originally taken for the levée. If the board could 
hâve proceeded under the act to condemn the additional land nec- 
essary to increase the width and height of the levée, it did not do 
so. It, or others acting by its authority, entered upon the plain- 
tiffs' land and did the damage complained of . We hâve no dif&- 
culty in holding that, in ail the board did in the premjses, it was 
acting in its corporate capacity, and is liable in its corporate ca- 
pacity for the property taken, damaged, or destroyed. Levée 
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boards in tlie valley of the lower Mississippi are necessarily invest- 
ed with large powers and discrétion. It frequently occurs tliat 
levées hâve to be repaired, strengthened, or increased in heiglit 
with the greatest celerity in order to prevent widespread damage 
to property, and destruction of animal, and sometimes hunian, life. 
In such emergencies time cannot be taken to condemn in a formai 
way the property and materials essential to be used to prevent 
such disasters; but the action ôf the board in such cases is its cor- 
porate act,^ — as much so as if it had proceeded in the most delib- 
erate and formai manner to hâve the property condemned to the 
use to which it was appropriated. Such action is as much a part 
of the board's officiai duty as the original location and (lonstruc- 
tion of the levée. The board's action in this case was not, there- 
fore, extraolïicial. But the mode of assessing the damages for 
property taken or damaged to meet such emergencies is necessarily 
différent from that prescribed by statute in the case of the origi- 
nal location of the levée. There is no provision of the act author- 
izing the board to take land, timber, or earth, or to make excava- 
tions on land beyond the limits of the land condemned for the levée 
as originally laid off and constructed. Unquestionably, it is the 
existing policy of the state and of the act in question to compen- 
sate the owner for land taken for the original construction of the 
levée; and it is equally clear that after chat has been done, and 
the levée built, the land, earth, and other materials necessary for 
maintaining, repairing, and strengthening the levée cannot be 
taken ad libitum outside of the limits of the right of way originally 
condemned, without making compensation to the owner for the 
value of the same, or the damages thereby sustained. The consti- 
tution of the state déclares that: 

"The right of property is before and higher than any constitutlonal sanction, 
ami private property shall not be taken, appropriated or damaged for public 
use without just compensation therefor." Const. Ark. art. 2, § 22. 

This constitutlonal provision is applicable to this case, and en- 
titles the plaintiffs to "just compensation" for so much of their 
property as was "taken, appropriated or damaged" for the public 
use mentioned. 

It is assigned for error that the board was not perraitted to show 
the benefits which accrued to the land of the plaintiffs in consé- 
quence of the acts complained of. But it is well settled that mère 
gênerai or public benefits, or such benefits as resuit to the public 
at large, — as, for illustration in this case, to the other lands within 
this levée district, — cannot be charged to the owner of the land 
which is taken for the public use. "In estimating either the inju- 
ries or benefits," says Judge Cooley, "those which the owner sus- 
tains or receives in common with the community generally, and 
which are not peculiar to him, and connected with his ownership, 
use, and enjoyment of a particular parcel of land, should be alto- 
gether excluded." Cooley, Const. Lim. § 698; Chiles v. New Haven 
& N. Co., 133 Mass. 253: Sullivan v. Railroad Co., 31 N. J. Law, 
518, 18 Atl. 689; Railroad Co. v. Currie, 62 Miss. 506. 

There was an ofïer to prove some spécial benefits resulting to 
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the plaintiffs from the action of the board complained of, which 
was rejected, — upon what ground the record does not disclose; but 
a sufflcient ground to support the ruling of the lower court is found 
in the fact that the board set up no such claim or défense in its 
answer. Aside from the gênerai déniais of the answer, ail that is 
found on the subject of damages is contained in paragraph 2 of the 
substituted and amended answer, which reads as foUows: 

"(2) Sald boardalleges.tîiat it was- created under the act of March 20, 1883, 
for the purpose of building and repalring levées In Chicot cotinty, Arkansas; 
that it eaused the Une 6f levée to be built on the plaintiffs* premises descrlbed 
In the complaint in the yçar 1887; that the damages done to said premises by 
reason théreof were duly assessed In accordance with law in the year afore- 
said at the sum of one dollar; that, In fact,,the plaintiffs' lands were en- 
hanced In value by the levée built thereon In a sum greater than any damage 
done by the building thereof." 

Obviously the beneflts hère attempted to be set up are the bene- 
flts which the plaintiffs' lands received in common with the other 
lands within the levée district by the original construction of the 
levée; and, moreover, if the averment could be considered to re- 
late to spécial beneflts, they are spécial beneflts resulting from 
the original construction of the levée, which were considered and 
disposed of in the condemnation proceedings taken in 1887, and 
are quite foreign to thas case. Nothing is said about any spécial 
beneflts accruing to the plaintiffs or their land by reaeon of the 
acts done by the board for which this suit is brought* If the de- 
fendant relied upon any smch défense, it.should hâve set it up in 
its answer. i , . 

One of the pleas of the statute of limitations has been aban- 
doned, aild, aâ to theustatute of three. years, there bçing conflicting 
évidence as to when the cause of aiCtion arose. the court below 
properly submitted the issue to the jury, and its flnding is con- 
clusive. It won Id serve no useful purpose to examine in détail ail 
the requests for iûstinictions, and the numerous assignments of er- 
ror arising upon exceptions. The principaland vital questions in 
the case .bave beenwiïsidered and decided. Acareful considéra- 
tion of the whole record satisfies us that there was no sub^tantial 
error committed in the trial of the case, and that the judgment is 
dght, and should be affîrmed. i ;..> 



1 PITTSBTIRG, C. & ST. L. B?. CO. v. HOOp. , 

(Circuit Court k 'Àppeals, SlXth OUrcult. May i5,'î899.> 
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' HlGHWAYS^UsE BT RAlIi'WÀT C0MÏ>AN1ÈS~NdI8ANCBS. 

In the absence of législative; authority, eithef direct or through the 
; i ; authorlzed action of a niunicipaUty, the construction àiid use by a rall- 
road comP9.ny of its roà^ longitudihaliy on a public hlghway is a public 
nuisance., :, ''' ■' ' ' ' ' '' 

SAME! — UNATiTHORlZEl) UsE— LiABILTTY FOR InJURIES; 

The unauthbrlzed occupation and use- of hlghways by a rallway com- 
pàny makes such company a trespasser, and liable for. such damages as 
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pr^xii^ately resuit to persons or property in the absence of contributory 
négligence. 

3. Use op Strkets by Railroadb. 

Wluu-e authority, under power delegated by the législature to acity, 
is given to construct a r^ilroad upon city streets, reasonable conditions, 
essential for the protection of the public interest, riiay be imposed, which, 
if accepted by the company, are binding on the parties. 

4. Samb— Oudinancbs. 

An ordlnance, under power delegated by the législature, granting a raii-. 
way Company a right to construct a railroad upon a public landing under 
condition prohibiting use of the track during specifled hburs, combines 
contractual as well as police provisions, the latter being In the interest of 
public safety. 

5. Samb— Police Power. 

That a police provision pursuant to clear législative authorlty is found 
in an ■ ordinance whieh contains contraet provisions does not afCect the 
essentiaJ character of the power exercised, as within the corporate limits 
the police provision bas the force of a law enacted by the législature. 

6. Raii-roads— Personai, Injurtes— Proxtmatb Cacse. 

PlalntifCs' intestate, a teamster, stopped his team on the landing at a 
wharf at a point 30 to 60 feet from a train, and commenced to unhitch the 
Horses preparatory to hauling another wagon into position. A movement 
of the train at this tlme was made, and the engine let offi steam, and 
otherwiss caused much noise. The horses became frightened, and the 
teamster, in the effort to control them, was dragged and trampled upon 
by the horses, inflieting injuries from which he died. The opération of 
trains at this point at the time of the accident was prohibited by ordinance. 
HeU, that the act of the railroad company was the proximate cause of the 
injuries. 

In Error to the Circuit Ck)urt of tlie United States for the Southern 
District of Ohio. 

This was an action to recover damages for the death of plaintiff's Intestate, 
based upon the ground that the injury which resulted in death was caused by 
the wrongful act and négligence of the défendant. The injury was sustained 
on a lîublic landing in the clty of Cincinnati, on the morning of September 19, 
1895, at 0:50 a. m. This public landing is an open space on the river front, 
and is a large landing equal in dimensions to about two ordinary city blocks. 
It extends from the river across the Une of Water street to the line of Front 
Street, and from the east line of Broadway crossing Sycamore street to the 
west line of Main street. A railroad track crosses the north end of this pub- 
lic landing in the line of Front street. A spur track branches off from the 
south side of the main track in the line of Sycamore street, extending westerly, 
and parallel with the main line, into Water street. Thèse are called the "con- 
nection tracks," by means of which passengers and freight are transferred 
across the city between the east and west Systems of railroad terminais. 
The tr<aclis were constructed under the authority and provisions of a city or- 
dinance, by which the plaintiiï in error acquired the right to operate only 
during the nighttime and until 6 o'clock in the morning. The material parts 
of the ordinance for the purposes of this case are as follows: "ïhe hours 
which said track may be used for the transmission of freight and passengers 
shall be as follows: From the Ist of April to the Ist of October from 8 
o'clock p. m. to C o'clock a. m., and from the Ist of October to the Ist of Aprll 
from 7 o'clock p. m. to 6 o'clock a. m., and no cars shall be drawn on the track 
at any other hours. The companies to hâve the privilège of using the steam 
or horse power, as they may, in their judgment, think best; subject, however, 
to the approval of the city council. But in no case shall cars be drawn 
through the city at a greater speed than six miles per hour." The public land- 
ing, during the daytime, was used for ail purposes to which a public landing 
is usually devoted, there being a wharf at the foot of Sycamore street, in- 
cluding its use by wagons, drays, and other suitable vehicles in the transpor- 
tatlon of freight, which was discharged and received at the landing. At the 
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hour a.bove mentioned a freight train operated by plalntlff In error entenîd 
the' public' lànding, and was pushed Into tHe Water street spiir track, slowing 
np, and stopplng Its head end in Water street, with its rear end at or near 
Sycamore street. At tbis time the plaintlffi's intestate was drivlng a two-liorse 
wagon, loaded wlth tobacco, f rom the wharf diagonally across the publie land- 
Ing in the direction of Main street. He stopped at a distance varlously esti- 
mated, but whlch may be put at from 30 to 60 feet f rom the train. Hls team 
was turned untll It headed west, and the plalntllï's intestate then began to 
unhltch the horses, his purpose being to leave the wagon at tbat place, and 
drlTe the horses back to the wharf to aid in puUlng the next wagon up the 
grade. Just àt tàls moment a movement of the train Was made, lettlng oflf 
steam, and otherwise causlng much noise. The horses became frightened. 
and Hood wêat'qulckly to thelr heads in the effort to control them. The 
horses swung around suddenly, and plunged forward, dragging Hood as they 
went, and finally running over him, and inflictlng the injuries from which he 
dled. The main facts attending the accident as thus glven are undisputed. 
The case, as stated in the pétition, proceeded upon the grounds: First, that 
the cars were being operated unlawfuUy upon the public landing at the time, 
In violation of the ordinance; and, second, that the horses were frightened 
and the accident caused by the négligent manner In which the train was op- 
erated. In the court's instruction to thé jury the case was thus stated: "Tlie 
plalntlff clalms that he Is entltled to recover damages from défendant— First. 
because defçndant's train, whlch frightened Hood's horses, and thereby caused 
tbe injuries of which he dled, was unlawfuUy upon the public landing in 
violation pf the ordinance; second, because the frightening of the horses, aud 
the subséquent injuries to Hood, were caused by the négligence of the défend- 
ant, Ibi opeiatlng the train." Verdict was returned in pïaintiff's favor for tlie 
sum of $4,500. A motion for a new trial having been oyerruled, judgment was 
duly entered upon the verdict, and to revise that judgment this writ of error is 
sued ont. 

Eobert Ramsey, for plaintifl in error. 
Alfred Mack, for défendant in error. 

Before TAFT and LURTON, Circuit Judges, and GLARK, District 
Jûdge. 

CLARK, District Judge,;after stating the case as above, delivered 
the opinion of the court. 

In re:lation to the flrst ground on which the right to recover was 
rested, the court charged the jury as folio ws: 

"It being concedéd, gentlemen, that the train of the défendant was unlaw- 
fuUy upon the public landing, in violation of the ordinance forbiddiug it to be 
tbere at ail at that time, and that it frightened the horses of Hood and 
thereby caused the injury of whlch Hood dled, a prima facie case of négligence 
on the part of the défendant is presented, which will entitle the plaintiffi to 
recover, unless it appears from the évidence that Hood was himself in fault, 
and that he was guilty of négligence which direetly contributed to the injury." 

This instruction is assigned for error, and is the only ground relied 
on in argument for reversai, and présents the only serious question 
which could arise on this record. The contention of plaintiff in error 
is: First, that, treating the ordinance in question as a valid police 
régulation, its violation is only évidence of négligence, which should 
hâve been subiûitted to the jury; and, second, that the ordinance 
was a merecontract, and not a police régulation, and, that its viola- 
tion was a breach of private contract, and not a violation of law. In 
determining the true construction and efîect of this ordinance, it 
will be well to keep in view the law which would control the case 
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in the absence of such an ordinance. The publie landing on which 
tlie accident occurred is a public highway in the fullest sensé, and 
must be so regarded for ail légal purposes, and the right to oecupj 
such a public highway with a railroad is an extraordinary privilège. 
Législative authority must exist to warrant the occupation of such a 
highway by express grant or by necessary implication. 1 Wood, R. 

E. (2d Ed.) 746; 2 Dill. Mun. Corp. (4th Ed.) § 707; Memphis City 
R. Co. V. Mayor, etc., of City of Memphis, 4 Cold. 406; People's 
Pass. Ry. v. Memphie City R. Co., 10 Wall. 38; Barney v. City of 
Keokuk, 94 U. S. 324; 3 Oook, Corp. § 713. The législature may, of 
course, instead of granting by direct act or gênerai législation the 
power to railroad companies to occupy streets for the purpose of 
constructing and operating railways thereon, delegate to municipali- 
ties the right to consent to such use of the streets. In the absence 
of législative authority, either direct or through the authorized ac- 
tion of a municipality, the construction and use by a railroad Com- 
pany of its road longitudinally on a highway or street is a public 
nuisance, and the company is subject to indictment for creating and 
maintaining such a nuisance. Citv of Knoxville v. Africa, 47 U. S. 
App. 74, 23 C. C. A. 252, and 77 Fed. 501; 2 Dill. Mun. Corp. (4th 
Ed.) § 708; 1 Wood, Nuis. (3d Ed.) pp. 96, 97; Corn. v. Old Colony & 

F. R. R Co., 14 Grav, 93; Railroad Co. v. Naylor, 2 Ohio St. 235; 
Hussner v. Railroad Co., 114 N. Y. 433, 21 N. E. 1002; 1 Wood, Nuis. 
(3d Ed.) §§ 300, 303. Such unauthorized occupation and use of streets 
and highways, being wrongful, not only créâtes a nuisance, but con- 
stitutes a railway company a trespasser, and renders it liable for 
such damages as proximately resuit to persons or property in the 
absence of contributory négligence. If authority is given to con- 
struct a railroad upon the streets of a city or town, provided the 
company flrst obtains the consent of the naunicipal corporation, or 
where, by the délégation of power from the législature, the municipal- 
ity itself grants the right, reasonable conditions may be annexed to 
the grant and imposed upon the company as to the construction and 
opération of its road, such as are deemed essential for the protection 
of the public interest and safety; and, if thèse are accepted by the 
railroad company, they are binding upon the parties. 1 Wood, R. 
R. 748; Pacific R. Co. v. Citv of Leavenworth, 18 Fed. Cas. 953 (No. 
10,649); Richmond, F. & P. R. Co. v. City of Richmond, 96 U. S. 521; 
1 Dill. Mun. Corp. (4th Ed.) § 706. It is this législative authority, 
derived either immediately or through the authorized action of the 
municipality, which protects a railway company in the use of streets 
for railroad purposes from prosecution and suit for a public nuisance; 
and, when the consent of a city or town is required, the importance 
of an ordinance like the one in question is apparent. When the ordi- 
nance prescribes conditions on which the right is granted, thèse 
become binding, and the right to use the streets must be exercised 
strictly within the provisions of the ordinance. Railroad Co. v. 
Bingham, 87 Tenn. 522, 11 S. W. 705, is a leading and instructive case 
upon this subject. Judge Lurton (now one of the judges of this 
court), delivering the unanimous judgment of the suprême cour-t of 
Tennessee, said: 
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"Mr. Wbod, m' Mg work npon Eallfcàds, lays dbwn whatwe regard as thé 
Sound and reasonable raie in the foUowing words: ' 'It may be stated as a 
gênerai rule that whatever Is authprlzed by statute witbin tlie scope of légis- 
lative, p^wersis lawful, and tberefore cannot be a nuisance. But tbls must 
be undetstood as subject to tbe (iuàliflcatlon. that, where an act tHat would 
othérwlSe be a nuisance Is author'iîied by statute, it only oéases to be a nuisance 
so long as.lt is wlthin the scope of the powers conferred; If the power oon^; 
ferred is exceeded, or exercised In anotber or différent manner from that pre- 
sçribed by law, it is a nuisance as to, sueh exercise, or différence in the mode 
of its' exercise. Whenever an act Is atitliorized to be done in a highway that 
■would oîtherwise be a nuisance, the irerson or company to whom the power is 
given Isnot only bound to exercise il strictly within the : provisions of the law, 
but also -with. the highest degree of care to prevent injnry to person or property 
of those who niay be affectèd by sueh acts.' " 

In an éxtended note at page 769 of the work thug quoted from and 
approved the same author^^ys: 

"The rule Is Invariable that, where the statute imposes conditions upon the 
use of a highway for railway purposes, they must be complled with, or the 
rallway Wlll be a continuing nuisance. Town of Hàmden v. New Haven & N. 
Oo., 27 Cènn. 158; Com. v. Erie &- N. B. K. Oo., 27 Pa. St. 339; Inhabitants 
of Sprlngfleld V. Connecticut K. R. Oo., 4 Cush. 63; People v. Dutcbess & C. 
R. Co.y 08, N. Y. 152." 

See, also, Harmon v. Railroad Go., 87 Tenn. 614, 11 S. W. 703, in 
which the doctrine of Eailroàd Go. t. Bingham is reafflrmed. 

In Eailroad Co. v. Naylor, 2 Ohio St. 235, the facts were that the 
charter of a railroad company ïnérely flxéd a few points through 
wbich the road was to pass from its commencement to its terminus, 
leaying the exact location of thé road to the discrétion of the corpo- 
ration: «After the road had been once located, the company under- 
took to relbCBite and to change and rebuild the road, and in doing so 
rendered the premisés of the défendant in error less^ valuable than 
they had been before, for whieh suit -M'as brought, and judgment 
recovered. On writ of errer to the suprême court of Ohio, it was 
held that, the company having once located the road, their power in 
that respect ceased, that the relocation was unauthorized, and that 
the company was, consequently, liable for any damage done to prop- 
erty in the relocation of the road. The court, through Caldwell, J., 
said: 

"The act of the railroad company in changing their location being imlawful, 
the next question arises,— whether they are liable to the défendant in error for 
the damage which he bas sustained by sueh relocation.,, It is contended that, 
inastouch as the road as relocated does not touch his property, the company 
cannot be made liable. It is a gênerai principlë of law that a person is liable 
for ail the damage done by hls illégal act, and thls whether the injury was 
intended or not. It is well settled that an action lies as well for damage to 
adjoining property, by stopping or impedlng the travel on, to, or from q street 
or highway, as any other damage that can be done to property, although the 
property injured may not be touched by the obstruction. See Fletcher v. 
Eailroad Co., 25 Wend. 462; Bingham v. Doane, 9 Ohio, 165; 5 Eng. Law & 
Eq. 339; 29 B. 0. L. 336." 

The doctrine thus declared does not proceed upon the ground that 
the construction and opération of the railroad under sueh circum- 
stances is négligent, but upon the ground that the prosecution of the 
business is unauthorized by law, and constitutes a nuisance. Accord- 
ingly, in Congreve v. Smith, 18 N. Y. 79, the court of appeals of 
New York, speaking by Strong, J., said: 
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"The gênerai doctrine is that the public are entitled to the street or hlghway 
In the condition in which they placed it; and whoever, without spécial author- 
ity, materially obstructs it, or renders its use hazardous by doing anything 
upon, above, or below the surface, is gullty of a nuisance; and, as in ail other 
cases of public nuisance, individuals sustaining spécial damage from it, without 
any want of due care to avoid injury, hâve a remedy by action against the 
author or person contlnuing the nuisance. No question of négligence can 
arise, the act being wrongful." 

So, too, in Heeg v. LicM, 80 N. Y. 579, it was adjudged that the 
keeping of gunpowder or other explosives under circumstances where 
it would be liable, in case of explosion, to injure the property or 
persons of those residing in close proximity, would constitute a pri- 
vate nuisance, and render the person keeping such explosives liable 
in damage in case of in jury therefrom; and it wsls said that this 
liability was entirely without regard to the question whether the 
person so keeping such explosives was chargeable with carelessness 
or négligence. This doctrine is laid down broadly as the estab- 
lished law in 2 Dill. Mun. Corp. (4th Ed.) § 1032, in the foUowing 
language: 

"No person, not even the adjoining owner, whether the fee of the Street be 
in himself or in the public, bas the right to do any act which renders the use 
of the Street hazardous or less secure than it was left by the municipal au- 
thorities. Whoever does so, whether by excavations made in the sidewalk 
by the abutter, or by unsafe hatchways left therein, or by opening or leaving 
open an area way in the pavement, or by undermining the Street or sidewalli, 
or by placing unauthorized obstructions thereon, which make the use of the 
Street unsafe or less secure, is guilty of a nuisance, and is liable to any person 
who, using due care, sustains any spécial injury therefrom; and in such cases 
the person who created or continues the nuisance Is thus liable Irrespective of 
the question of négligence on his part." 

See Hayes v. Kailroad Co., 111 "U. S., at pages 235, 236, 4 Sup. Ct. 
369, where this gênerai rule is recognized, and cases cited in which 
it was declared. See, also, Hetzel v. Kailroad Co., 169 U. S. 26, 
18 Sup. Ct. 255; Evans v. Fertilizing Co., 160 Pa. St. 209, 28 Atl. 
702; Dennis v. Eckhardt, 3 Grant, Cas. 392. 

The rule in this class of cases ie thus stated by Judge Cooley: 

"It is only necessary for the plaintiff in thèse cases to show how he has 
been injured by the nuisance, and to distinguish his injury from that suflferéd 
by the public at large, and he brings himself within the rules entitling hlm to 
redress." Cooley, Torts (2d Ed.) 736, 73T. 

See, too, Powell v. Fall, 5 Q. B. Div. 597, Kapier v. Tramway 
[1893] "2 Oi. 588, Eailway Co. v. Truman, 11 App, Cas. 45, in which 
the common law, as, well as the effect of certain statutory enactments, 
were stated. 

It is conceded, and could not be controverted, that the législature 
of Ohio conferred upon the city power to grant the right to construct 
and use the railroad upon the public landing, with power, to annex 
conditions. The existence of the power to consent to such a use 
of the streets and highways in the city, and the power to impose valid 
and binding conditions, were fully recognized in the well-considereâ 
case of Louisville Trust Co. v. City of Cincinnati, 47 U. S. App. 36, 
22 C. C. A. 534, and 76 Fed. 296; Id., 78 Fed. 307. It will admit of 
question whether, in the absence of constitutional or législative 
restriction, municipal corporations, by virtue of the police authoritj 
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over streets, abd the power to protect the saf ety of persons and prop- 
erty, might not impose, by ordinance diily enacted, conditions upon 
the opération of a railway through the streets of a city, similar to 
the provisions contained in the ordinance now in question. 1 Dill. 
Hun, Corp. (4th Ed.) §§ 393, 713; Eichmond, F. & P. E. Ûo. v. City 
of Éichmond, 96 U. S. 521; Chicago, B. & Q. R Co. v. Nebraska, 
170 XJ. S. 57, 18 Sup. et. 513; Gaslight Co. t. Murphy, 170 U. S. 
78, 18 Sup. et. 505. It being established, and hère conceded, that 
tjie city was vested with power to make the grant with conditions 
annexed^ it is unnecessary for us to décide to what extent the power 
to impose conditions would exist in the absence of express législa- 
tive authority to do so. It is not to be doubted that the purpose 
of the législature in conferring upon the municipality the power to 
consent to the use of tte public landing with conditions was to 
enable the city to properly exercise its police power in the protection 
of persons and property against great danger in a public and much- 
used place, su'ch as this landing. And in this view it is not open 
to reasonable^ question that the ordinance as enacted combines con- 
tractual as well as police provisions, the latter being in the interest 
of the public saf ety. In so far as the ordinance granted the right 
or franchise to construct and operate a railway upon this public 
ground, it became, when accepted, a contract; but the provision 
by which the use of the track was prohibited during the daytime 
was in its nature and efifect a municipal or police régulation operat- 
ing in the interest of public safety. McDonald v. Eailway Co., 43 
U. S. App. 79, 20 C. C. A. 322, and 74 Fed. 104; Hayes v. Bailroad 
Co., 111 U. S. 228, 4 Sup. Ct. 369; Joy v. City of St. Louis, 138 U. S. 
42, 11 Sup. Ct. 243. This police provision having been enacted 
pursuant to elear législative authority, the fact that it is found in 
an ordinance which also contains contract provisions does not change 
the resuit or affect the essential character of the power exercised; 
and this police provision, being thus specifically authorized and duly 
enacted, unquestionably hae, within the corporate limits, the force 
of a law enacted by the législature of the state. Hayes v. Railroad 
Go., 111 U. S. 228, 4 Sup. Ot. 369; Eobbins v. City of Chicago, 4 Wall. 
657; City of Chicago v. Eobbins, 2 Black, 418; Doran v. Flood, 47 
Fed. 543; McDonald v. Eailway Co., 43 U. S. App. 79, 20 C. C. A. 
322, anà 74 Fed. 104; 1 Dill. Mun. Corp. (4th Ed.) §§308, 393. It 
résuïts from this view that the opération of the railroad by plaintifE 
in error during the daytime, contrary to the prévisions of the ordi- 
nance was a violation of law, and constituted a nuisance. 

It is ânall^ insistéd that there was error in the court's holding 
that the act of plaintiff in error was the proximate cause of the in- 
jury sustained. The proximate causal connection between the wrong- 
ful opération of the railroad by plaintiff in error and the injury is, 
liowever, in the light of authority, too clear to. admit of question. 
McDonald v. Eailway Co., 43 U. S. App. 79, 20 C. C. A. 322, and 74 
Fed. 104; Eailroad Co. v. Eeesman, 9 C. C. A. 20, 60 Fed. 374, and 
19 U. S. App. 596; Hayes v. Railroad Co., 111 U. S. 228, 4 Sup. Ct. 
369; \^Tjart. Neg. § 107. Hayes v. Eailroad Co., 111 U. S. 228, 4 
Sup. et. 369, strongly supports throughout the conclusions at which 
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"we arrive in this case. And this is so notwith standing the différence 
in the spécifie ground of liability declared in that case and in this. 
Substantially the same grounds urged for reversai hère were pressed 
-upon the attention of the court unsuccessfully in that case. In that 
case the liability of the défendant was put upon the ground of nég- 
ligence in the omission of a duty imposed by ordinance, while the 
ground of liability in the case at bar is that of a public nuisance 
causing spécial injury. In that case the opération of the railway 
was permitted, and the mode of opération regulated, whereas in this 
case the use of the railway track at the time was expressly prohibited. 
Th.» provision of law in that case went to the manner of opération, 
wdaile in this it goes to and dénies the right to operate at ail. The 
distinction is between the prosecution of a lawful business in a négli- 
gent manner and the prosecution of a business prohibited by law. 
The breach of law in that case was an omission of duty imposed, and 
in this the commission of a wrong expressly prohibited. Whether, 
in the ordinary case, where the original act of the défendant is lawful, 
or authorized by statute, négligence is the gist of the action, or a 
necessary élément, we are not required to décide, as the original act 
in the case at bar was clearly unlawful and wrongful. 

The cases relied on by counsel for plaintiflf in error are those in 
which the business was lawful, and the question was whether the 
business was operated in a négligent or unlawful manner. In view 
of the distinction which we hâve stated, such cases are not applicable. 
We conclude, therefore, in view of the whole case, that the court 
rightly instructed the jury that the undisputed facts established a 
right to recover, uniese such right was defeated by the contributory 
négligence of the plaintiff's intestate. The fact that the instruction 
apparently proceeded upon the theory that the présence and opéra- 
tion of the train unlawfully upon the public landing constituted also 
a case of négligence does not affect the correctness of the proposition 
that the plaintiff was, upon the undisputed facts, entitled to recover, 
provided plaintiff's intestate was in the exercise of due care on his 
part. We think the law as thus stated and applied to this case is 
fully sustained upon authority, and is sound in principle, and we now 
60 hold in a case which squarely présents the question. Judgment 
ai38rmed. 



HICKS v. KNOST. 

(District Court, S. D. Ohio, W. D. June 1, 1899.) 

No. 1,781. 

BANKRUPTCY — JUBISDICTION — SUITS BY TrUSTBK. 

Under the bankruptcy act of 1898, a fédéral district court sitting In bank- 
ruptcy has no jurisdiction of a bill in equity by a trustée in bankruptcy 
against a credltor of the bankrupt to recover from the défendant money 
alleged to hâve been paid to him by the bankrupt as a préférence or in 
fraud of the other creditors. Such a suit must be brought in the proper 
State court or fédéral circuit court. 

94F.^0 
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.. In Eqttity.' , '■ •- .\ r, ,•;; '>.:.■ 

This y/ma bill in equity by William A. Hickg, as trustée in bank- 
Puptcy of Albert Knost and Arnold Wilhelmy, late partners under 
the ûrm name bf Knost & Wilhelmy, against Bçrtha Kn^st. • 

Max H. Winkler and W. A. Hicks, for plaintiff. 
Frank M. Çoppock, for defeûdant. 

THOMPSON, District Judge^ This ië a suit in equity by a trustée 
in bankruptcy to compel the défendant to account for certain mon- 
eys which, it is claimed, were în part paid to her as a créditer of the 
bankrupts, by way of préférence, and in part giren to her, without 
considération, in fraud of the other creditors, and is now presented 
to the court on thé motion of the trustée for an order restraining the 
défendant from diSposing of the moneys pending the hearing of the 
cause, "ttiis motion is resisted by the défendant on the ground that 
the court is without jurisdiction to entertain the bill or issue the 
injunction. If the court has jurisdiction to entertain the bill, it must 
be found in thoee provisions of sections 2. and 23 of the bankrupt aet 
which read as follows: 

"Sec. 2. Th^t the courts of bankruptcy as berelnbefore deflned, vlz. the dis- 
trict courts bï the tliiited States to thé several states, * * • are hereby in- 
vested, within' their respective territorial limits as now establlshed, or as they 
may be hereaf ter changed, wlth such jurisdiction at law and In equity as will 
enable them to exercise original jurisdiction in banlsruptcy proceedings, in 
vacation In chambers and during their respective tenus, as they are now or 
may be hereafter held, to * * * (7) cause the estâtes of bahlirupts- to be 
collected, reduced to money and dlstrlbuted, and deteririine controversles in re- 
lation thei'eto, exdept as hereln otherwise provided/' 

"Sec. 23,5 JiMlsdictlonof United States and State Courts, (a) The United 
States circuit, cqurts shall hâve, jurisdiction of aU controversles at law and in 
equity, as distinguished from proceedings in bankruptcy, betweeti trustées as 
sttch and adveïéè élàimants côncétiiing the pfbperty acquired or claimed by the 
trustées, în the slairné mannér and to the same estent only as though bankruptcy 
proceedings hadi mot been instltuted and such controverses had; l)een between 
the ba^kriipts apA such adverse claimants. (b) Sults by: the trustées shall only 
be brought or OTOsecuted in the courts wherp the bankrupt, Whose estate is 
Being adniinistèri^d ^by such trustée, might hâve' broiight or prosecuted them lï 
pfoceedings itt bankruptcy had tiot beén instltuted, Unless by consent of the 
. proposed idèf endant, (c) The United States circuit courts shall haye concurrent 
jurisdiction with the courts of bankruptcy, within their respective territorial 
limits, of the offenses enumerated in this act." 

This question has been considered by many of the district courts, 
but they do not agrée as to the true construction of the sections 
quoted. It has been held thàt section 2' is in no wise limited by sec- 
tion 23 ; that sçsctipn 23 applies only to the circuit courts, and limits 
their jurisdiction to such suits and actions as might hâve been 
brought or prosecuted therein, by the bankrupts, because of di- 
verse citizenship; that clause b of siection 23 was in^ended to cover 
suits and cdntroversies, aridng without the territorial jurisdiction 
of the bankruptcy courts, which trustée^ would be requiréd to bring 
and prosécute in the courts where the bankrupt might hâve brought 
or prosecuted th§m, to wit, in the state courts, or in the tJnited 
States circuit courts, if there was diversity of citizenship and the 
amount was sufficient to invoke that jurisdiction; but that, in ail 
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cases arising within tïie territorial jurisdiction df the bankruptcy 
courts, resort may be had by trustées to those courts àlone, and that 
full scope for the application of the exception in clause 7 of section 
2 is found in the provisions of the act which authorize compromises 
and arbitrations, and which permit trustées to proseeute or défend 
pending suits. In re Sievers, 91 Fed. 370-373. It bas also been 
held that the limitation of jurisdiction referred to by the exception 
in clause 7 of section 2 is found in section 23, but that it is only 
applicable to causes of action existing in favor of bankrupts prior to 
adjudication, and is net intended to cover causes of action accruing 
to trustées in the dischârge of their officiai duties; that in such a 
case as the one at bar the trustee's right of action is not a derivative 
one, gro"wing out of a prior right possessed by the bankrupt, but his 
right is original, created by law, and in the enforcement of it he 
représenta the creditors, and his suit is, in effect, the exact équivalent 
of a creditors' bill to reach property fraudulently transferred; that 
when suits which the bankrupt could hâve brought or proeecuted 
in the courts of the state are spoken of, evidently real suits upon 
existing causes of action belonging to the bankrupt are meant, and 
not suits for the pretended enforcement of causes of action which 
never existed in favor of the bankrupt. Carter v. Hobbs, 92 Fed. 
594. 

It is eaid, in support of thèse rulings, that a construction of the 
exception in clause 7 of section 2 which would remit to the courts 
of the state jurisdiction over ail suits for the collection of debts and 
demande due the bankrupt would be répugnant to the body of the 
act, and not admissible. Is this true? Whether it is or not must 
be determined from an examination of the act itself, with a view to 
aecertain its gênerai purpose and intent. The object and purpose of 
the law is (1) to discharge honest bankrupts from their debts, and 
(2) to secure to their creditors an equal distribution of their estâtes. 
Now, is it hecessary, within the meaning of the law, in order to 
accomplish thèse ends, to invest bankruptcy courts with jurisdiction 
to hear and détermine ail controversies incident to the collection and 
conversion into money of the bankrupt's estate? Must ail suits and 
actions for that purpose, actions on accounts, promissory notes, and 
contracts, and suits to foreclose mortgages, set aside fraudulent con- 
veyances, and the like, be brought in the bankruptcy courts, with- 
out référence to the amount involved, the citizenship of the parties, 
or the questions presented? Must the dockets be crowded, and the 
time of the district courts be taken up with the hearing of minor 
controversies, at great inconvenience and expansé to the litigants, 
who may be compelled to travel long distances to attend the courts, 
or was it the intention of congress to follow its long-established pol- 
icy of permitting such controversies to be determined in the local 
state courts, at the doors of the people, without unnecessary expense 
or inconvenience? It is the policy of congress to require ail contro- 
versies where the amount involved -is less than |2,000 to be deter- 
mined in the state courts, notwithstanding they may involve a féd- 
éral question or the parties be of diverse citizenship, and the con- 
struction of the bankrupt act insisted upon by the complainant would 
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antagoniee and defeat that poliçy, in so far as controversies arising 
und.er tliat act are concernée The consistent adhérence of congress 
to this policy is illustrated by the act of August 18, 1888 (25 Stat. 
433), permitting receivers appointed by United States courts to be 
sued in the state courts, and, if. congress intended by the bankrupt 
act to establish an exception répugnant to this gênerai policy, it 
should clearly appear from the language of the law, without the aid 
of ingenious construction. 

Under the bankrupt act the courts of bankruptcy are invested 
with jurisdiction to adjudge persons bankrupt; allow or disallow 
claims against bankrupts; appoint receivers or the marshals to take 
charge of the property of bankrupts until the trustée is qualified; try 
offenses against the bankrupt law; authorize the business of bank- 
rupts to be conducted by receivers, marshals, or trus;tees; bring in 
parties necessary to a complète détermination of a ma^ter in con- 
troversy; close estâtes, when they appear to be fuUy administered; 
confirm or reject compositions;: çonsider, and conflrm, modify, or 
overrule, the action of référées; détermine the bankrupt's exemp- 
tions; discharge or refuse to di^charge bankrupts; enforce obédience 
to the orders of the court by âne and imprisonment; extradite bank- 
rupts; make such orders, issue, such process, and enter such judg- 
ments, in addition to those speciflcally provided for, as may be neces- 
sary for the enforcement of the provisions of this act; punish con- 
tempts before référées; appoint trustées, when the creditors fail to 
do so, and remove them; tax costs and render judgments therefor; 
transfer causes to other courts of bankruptcy; and "causé the estâtes 
of bankrupts to be collected, reduced to money, and distributed; 
and détermine controversies in relation thereto, except as herein 
otherwise provided." But it is claimed that, if this exception per- 
mit» actions and suits incident to the ;(i:ollection and réduction to 
money of the bankrupt's estate to be brought in the state courts or 
the United States circuit courts, the bankruptcy courts will be shorn 
of power to accomplish the purpose of their création. The bank- 
ruptcy courts may cause such controversies to be compromised or 
arbitrated (sections 26 and 27), or may détermine them when they 
arise between trustées and bankrupts, or between trustées and cred- 
itors, but will be shorn of power to accomplish the purpose of their 
création, if they are not permitted to try actions at law and hear 
suits in equity between trustées and strangers whp claim property 
acquired or claimed by the trustées. 

I cannot agrée with this construction of the law. It seems to 
me that it was the intention of congress to permit such controversies, 
when they could not be settled by compromise or arbitration, to be 
litigated in the courts which, under the gênerai law, would hâve 
jurisdiction of them, just as assignées under state insolvency laws 
bring suits in courts of gênerai jurisdiction to collect assets, which 
are af terwards distributed by the court of insolvency. The bankrupt 
court Controls the trustée, supervises the administration of his trust, 
settles his accounts, and orders the distribution of the moneys in his 
hands, but is not required to assume the burden of the litigations 
necessary for the collection of assets, nor are adverse claimants of 
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propertj acqnired or olaimed by trustées to be put to nnnecessary in- 
convenience and expense in litigating their rights. I flnd support 
for this view of the law in Burnett v. Mercantile Co., 91 Fed. 365, 
in Mitchell v. McClure, Id. 621, and in Re Abraham (recently decided 
by the circuit court of appeals, Fifth circuit) 1 Nat. Bankr. News, 
281, 93 Fed. 767. 

It is not necessary in this case to give construction to the last 
clause of subdivision b of section 23 which reads, "Unlese by consent 
of the proposed défendant," but I am inclined to think it bas référ- 
ence, not to jurisdiction in bankruptcy courts, but to courts having 
jurisdiction of the subject-matter of the action, but not of the per- 
son of the proposed défendant. The naotion for the injunction will 
be ovenuled, and the bill will be dismissed, at complainant's costs. 



In re HOLLENFELTZ. 

(District Court N. D. lowa. June 12, 1899.) 

BANKnnPTCT— MoRTOAGE Cbkditob— Patmbnt op Taxes. 

Where a mortgage créditer of the bankrupt forecloses hlB mortgage, and 
bids in the property at the foreclosure sale, but the property remalns in 
the possession of the trustée in banliruptcy during the time allowed by 
law for rédemption, and the latter collects rent from tenants of the prem- 
Ises, the créditer is not entitied to be reimbursed, out of such rent, for 
the amount advanced by him lo payment of taxes which were due and 
a lien on the property at the tlme of the sale. 

In Bankruptcy. On review of rulings of référée. 

Duffy & Maguire, for bankrupt. 

SHIRAS, District Judge. From the facts certifled up by the réf- 
érée in the above case it appears that Mlchael Hollenfeltz was ad- 
judged a bankrupt on October 4, 1898; that at that time the Dubuque 
National Bank held a mortgage on the middle and eouth middle 
fifths of lot 434 in the city of Dubuque to secure an indebtedness 
due the bank, upon which a decree of foreclosure was rendered in 
favor of the bank at the January term, 1899, of the district court 
of Dubuque county, lowa, and that at the sheriff's sale had in pur- 
suance of the decree of foreclosure the bank became the purchaser 
of the realty for the sum of $11,145, and now holds the sheriff's cer- 
tiflcate of sale, the time of the rédemption under the statute of 
lowa not having expired. It further appears that at the time of the 
sheriff's sale there were due upon said realty, and a lien thereon, the 
taxes for the year 1897 and 1898, amounting to the sum of |16.60, 
which hâve been paid by the bank, and it also appears that the trus- 
tée bas collected as rentals from the mortgaged realty the sum of 
$176. Based upon thèse facts, the bank now asks an order direct- 
ing the trustée to apply, so far as necessary, the rentals received 
from the realty to the repayment of the taxes, on the ground that 
it would be inéquitable to require the bank to pay the taxes, and 
yét permit the trustée to retain the rentals for the benefit of the 
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g^WW^l! '«fréâît.^ The rëfefëé'ïèftièèd to iiiaké lliê orfleï* ' àlKM 
by tiië feaiak, ;,aiid at the reqùest ôÎE; thè bank lias certifled tliç quégtîoïi 
^otheçOTrtf()i*rWiew and deekiqn; '',;'' ' ? ' j ' 

yVTiëa the bank becapie the purçïiaaer"0f i!lie property.àt the sher- 
iff's sale, it bought thë same sUbjêct td tife lien of'the taxes then 
due upon it. If Hollenfeltz had n()t been adjudged a bankrapt, be 
would Jhave been entiljled to the,';posseèy^ioiii' oî the: progèrty until 
the perioâ of rédemption expiréd, ànd no fâçts aire; made to appear 
justifyîng tbe bolding tbat; hg CQuld.liave been compelled to apply 
tbe rentaJs în bis bànds to the pàymeht of;tbe taxes. The presump- 
tion is that the amount'bid by the bank àt the eàile was the sum 
the bànk was willing to give for the propei?ty in its then condition; 
that is^ subject to the lien 6f the ùnpaid taxes: If the property' 
shonld be redeemed from this sale by any one, the bank will receive 
the amount of its bid, plus the amount of the prior liens paid by it, 
which would include the taxes paid- If rjôdemption is not made, 
then the bank will obtain the title to the property for the considér- 
ation it bid at the sale, ànd therè Sèenas to be no é<iuitable ground 
for granting the relief prayed for by the bank. If it were true that 
the bâiûk, by reason of the purcha'se at the foreclosure sale, had 
becoiWjB; entitled to the rçntaîs of the prbperfy during the year of re- 
d^hiptiori as against thë mortgagôr and ba,nkrupt, it might claim the 
same as its property, eyen: âough they had been coUected by the 
trustée*! but it is not shown that ithe bank had the right to the 
rentals, and therefore it bas no tight or equity therëto, and there 
exists no ground for holding that the bank is entitled to be reim- 
bursed, out of the rentals, for the amounts advanced by it in payment 
of the taxes upon the realty which it purChased at the sheriff's 
sala The ruling of the référée is therefore affirmed. 



In re OTJRTIS et al. 

(Circuit Court of Appeals>;Sevelitb Circuit. June 6, 1899.) 

No. 575. ■ . ' ■ 

BAH-Eii,T;PTCT— Pbtitioning Creditobs— Estoppel. 

A debtor made a gênerai assignment for the bêneflt of credltors undw a 
State statute providing for thé admiiilstration and distribution by the stat» 
courts of estâtes so asslgned, and requiring creditors to file their claim» 
wlthin three mpnths after notice from the assignée, on pain of belng post- 
poned untilall proving creditors were paid m full. The time having not 
yet arrived When a pétition In Ihvoluntary bankruptcy could be flled under 
the act of 1896, certain creditors flled their claimS wlth the assignée; be- 
lng then M Ignorance of facts tendlng to show that the assignment was 
frauduleiRt, and that the debtor had disposed of property in fraud of cred- 
itors. No fiividend was declarçd under the assignment, nor any judicial 
action tâken on the clalms flled. Bdd, thàt such creditors were not es- 
topped 'to màlntaln a pétition in involilntàry bankruptcy against the debtor. 
y ■ ■:,(:;;• ■■.■■,•'■■ , 'f . ■■■ 

Appeal from the District Court of the United States for the South- 
ern District of Illinois. ,, . 

- In bankruptcy. On August 11, 1898, the bankmipts, who are survlvlng part- 
ners of Levi H. Henry, deceased, doing business as the Bank of Waverly, in 
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the Southern district of Illinois, made a voluntary assignaient for the beneflt 
of their credltors, under the statutes of the state of Illinois (2 Starr & C. Ann. 
St. [2d Ed.] p. 2174 et seq., c. 72, §| 37-51), to Ausben W. Eeagal, who duly 
qualifled and entered upon the discharge of his duties, and, pursuant to section 
38 of the chapter, notified creditors to présent their claims wlthln three months. 
The forty-sixth section of the chapter provides that creditors not so flling their 
claims shall not participate in dividends untll after payment In full of ail 
claims so presented. Under that notice the creditors who subsequently pre- 
sented the pétition in bankruptcy in the court below flled their respective claims 
wlth the assignée in the months of August and October, 1898. On November 
1, 1898, the requisite number of creditors flled their pétition in the district court, 
seeking an adjudication of bankruptcy against their debtors. By an amended 
pétition flled by leave of the court on November 25, 1898, the creditors set forth, 
not only the gênerai assignment as an act of bankruptcy, but also certain f raud- 
ulent transfers by the debtors, of which they asserted they were ignorant at 
the time of the flling of their claims under the assignment. No proceedings 
were had upon the claims flled with the assignée, with the exception of the 
claim of Oaruthers, which proceeding is not considered by the court, for the 
reason that, omltting this claim, a sufflcient number of creditors joined in the 
pétition. No dividend was declared under the assignment, and no action by the 
court was had upon the claims presented, with the exception stated, until the 
29th of November, 1898, and after the flling of the amended pétition In bank- 
ruptcy, and that merely an order allowing the claims unless objections thereto 
should be flled within 30 days thereafter, and such action was without the 
knowledge or consent of the petitioning creditors. On the 24th of January, 
1899, a decree of bankruptcy passed, from which decree on the Ist day of Feb- 
ruary, 1899, an appeal was allowed to this court. The opinion In the court 
below Is reported in 91 Fed. 737, 1 Nat. Bankr. News, 163. 

Logan Hay and Samuel P. Wheeler, for appellants. 
Bluford Wilson and P. B. Warren, for appellee. 

Before WOODS, JENKINS, and GEOSSOUP, Circuit Judges. 

JENKINS, Circuit Judge, upon the foregoing statement of facts, 
delivered the opinion of the court. 

We do not ând occasion upon this appeal to deal with the interest- 
ing and important question dçtermined by the court below, — ^whether 
upon the going into effect of the bankrupt law a gênerai assign- 
ment for the beneât of creditors under a state law is void, or void- 
able mérely upon attack by creditors through proceedings in 
bankruptcy, for upon other grounds we are of opinion that the adjudi- 
cation was correct. The question is one not free from diflBculty, 
and one upon which the courts are not wholly at agreement. In re 
Gutwillig, 90 Fed. 475, aMrmed upon appeal in 92 Fed. 337; In re 
Smith, Id. 135 ; In re ÉQmanow, Id. 510. 

It is urged that the petitioning creditors, from the mère fact of 
flling their, claims with the assignée under the gênerai assignment, 
are estopped to attack that assignment. We do not think that, 
strictly speaking, there is hère any estoppel in pais. Such an estop- 
pel arises from acts or conduct which bave induced change of posi- 
tion by another in accordance with the real or apparent intention of 
the party against whom the estoppel is asserted. But hère there 
has occurred no action induced by the présentation to the assignée 
of the claims of the petitioning creditors. There was no change of 
position by him. No dividend was declared, no action taken upon 
the claims until subséquent to the flling of the amended pétition in 



632 94 FEDEEAL REPORTER. 

bankruptcy.. If the petitioning crèditors are precluâed ivqm assert- 
ing their supposed lîights in^ the bankruptcy c&urt, it is not because 
of amy estoppel that bas bèen wrought by their conduct, but because 
they bave elected a particular remedy, and cannbt be heard to 
iuvoke aHother or inconsistent résuedy. We are not inclined to dis- 
pute the gênerai principle whicb underlies the doctrine of the élection 
of remédies, nor bave we any contention with tbe rule wbicb dénies 
to a creditor wbo bg,9 knowingly participated in tbe exécution of 
a eonveyance prohibited by law tbe rigbt to impugn that conveyance. 
We need not, therefore, review the numerous cases presented to our 
considération upon that question. ' 

At the time of tbe flling of thèse claims the creditors were in a 
peculi^r position, Unless such claims were presented witliin three 
montbs.from the 19th of August, 1898, payment of any part of 
them wotild be postponed to the payment in full of ail claims pre- 
sented witbin that time. It was not permitted by tbe law to flle 
an inToluntary pétition in bankruptcy prier to the Ist day of No- 
vember, 1898, and wbether the proper combination of creditors in 
number and amount could then be procured to join in such pétition 
may bayé been problematical. Under such circumstances, it would 
bardly baye been the part of prudence to bave delayed the flling of tbe 
claims; for, if the bank in question had poeseesed quick assets, a 
dividend might bave been declared and paid before tbe bankrupt 
court could be properly invoked in protection of their rights. This, 
however, may possibly not exoUse, if tbe élection of remedy was 
deliberate and intelligent. Tbe principle wbicb underlies tbe doc- 
trine of élection is lield, in gênerai, to be as stated by Mr. Bigelow in 
bis work on Estoppel (5tb Ed. pp. 679, 683), — that any décisive act 
done by a! pereon witb knowledge of bis rigbt and o.f ail other facts 
material to bim is binding. And this is, in substance, tbe rule 
asserted by tbe suprême court in Robb v. Vos, 155 U. S. 13, 43, 15 Sup. 
et. i, We had occasion to consider this question of élection of remé- 
dies in Oil Co. V. Hawkins, 46 U. S. App. 115, 20 C. C. A. 468, and 74 
Fed. 395 ; and we there beld that, to constitute a valid élection, the 
act.must be with tbe full knowledge of the circumstances of tbe 
case, and of the rigbt to wbicb tbe person put to bis élection was 
entitled, and that, if one party elects a remedy in ignorance that be 
may bavepursued a better remedy, be may change bis position, if 
the change will imposé no détriment, in a légal sensé, upon tbè 
opposing party. We do not thlnk it neédful, in view of that décision, 
to èùlargè upon tbe sùbject, and need only inquire wbether the facts 
bere présent a case wbicb ' fàlls witbin the principle there declared. 
It is sbown by the record tbat certain transféra 'of property by tbe 
bankrtij»t:è were made,. wbicb tlie petitioning creditors insieted were 
f raudulent, and certain other f râuds are asserted, wbicb need not be 
bere detailed, and that knowledge of thèse fraudulent transactions 
was not possessed by the petitioning creditors prior to the Ist day 
of I^ovember, 1898, wben thie pétition was presented; that their 
claims were filed under the àssignriient in ignorance of thèse alleged 
fraudulent transactions. Under tbe circumstances, and considering 
tbat no légal détriment bas resulted to any one from tbe flling of 
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claims under the assignment, we are of opinion that the petitioning 
creditors are not precluded by the mère fact of âling their claims 
with the assignée from selecting another forum, in which, as they 
thinli, their rights as against supposed fraudulent transactions may 
be the better protected. The claims were fliled in the belief that the 
transactions of the bankrupts were fair and honest and in the in- 
terest of their creditors. No one has been harmed by that act. No 
one has received any beneflt from it, or suffered any détriment be- 
cause of it. Having now discovered facts which tend to show that 
this assignment wae fraudulent, and that the debtors hâve disposed 
of property with a view to defraud creditors, we perceive no just 
reason to deny the petitioning creditors the right to appeal to the 
courte of bankruptcy, where such rnatters are properly, if not now 
exclusively, cognizable, f^r the assertion of their rights. The decree 
is afflrmed. 

GEOSSCTJP, Circuit Judge, sat at the hearing, and concurred in 
the décision of this cause, but, by reason of illness, had no share 
in the préparation of the opinion. 



In re RICHARD. 
(District Court, E. D. Nortb Carollna. May 23. 1899.) 

1. Bankruptcy — Suspension dp State Inpolvency Laws. 

The national bankruptcy law supersedes state insolvency laws; and, upon 
an adjudication in bankruptcy, the court o£ banliruptcy talœs jurisdiction 
of the estate of the banlirupt and ail matters pertaining thereto, and will 
administer the same to a final settlement, 

2. Same^Dissolution dp Existing Liens. 

Whére an Insolvent debtor, being sued on several claims, appeared in 
court and aeknowledged the validity of the claims, and conseuted to the 
entry of judgment thereon, and in one case consented to the séparation 
of an indivisible claim into two causes of action, to bring it within the 
jurisdiction of a justice of the peace, and to the entry of judgment thereon, 
and exécutions were Issued and levied on the défendant' s property, and 
he made an agreement witli tlie creditors as to the custody and sale of the 
property, lield, tliat the liens of such exécutions were dissolved by the 
debtor's adjudication in baula'uptcy within four months after the bringing 
of the suits, and the trustée was entitled to the property or its proceeds. 
S. Same — Exemptions. 

Where a banlîrupt selected from his Personal property articles amounting 
in value to the sum exempted by the law of the state, but, by agreement 
with the trustée, allowed thèse articles to be sold with the rest,— that 
course being for the benetit of the estate, in that it made the stock, as a 
whole, more salable,— 7îe/d, that the trustée should allow to the bankrupt, 
as his exemption, out of the proceeds of the sale, a sum of money equal 
to the value of the goods originally selected. 
4. Same— ProvabTjE Debts. 

Where, in a eontest between the trustée in bankruptcy and an exécution 
créditer of the bankrupt, it is adjudged that the lien of the exécution pre- 
viously levied on property of the bankrupt was dissolved by the adjudica- 
tion in bankruptcy, liecause sought and permitted in fraud of the bank- 
ruptcy act, but there was no actual fraud in the judgment on which it was 
based, the creditor, if he will surrender the amount coUected by means of 
his exécution, may then prove his claim against the estate as an unsecured 
creditor. 
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In Bankruptcy. On review of ^^lings of referee in bankruptcy. 
The référée in bankruptcy found as folio ws : 

(1) That on the 12th of Becember, 1898, thé said Gerson Richard was in- 
solyent; his property net being sufflçient in value to pay one-half of bis in- 
debtçdness. Tbat he was for some time before that date constantly pressed 
for money, his obligations In' many instàpces either protested or returned by the 
bahk, and many claims against him hàving been in the hands of local attor- 
neys. That he was frequéntly attempting to borrow money. That on the 
said 12th of December, 1898, ten summonses were Issued by one John P. 
Tillery, a justice of the peg.ce of KoekyrQOunt, at the instance of the respond- 
ents, including Augustus Wright, agaiûgt the said Gerson Richard, returnable at 
2 o'cloék p. m., same day. The heàriflg of said actions was commsnced about 
2:30 p. m,; the plaintiffs in the same being represented by John M. Sherrod, 
Esq., and j. H. Baker, attorneys at law. No witnesses were sworn, but judg- 
ments were entered in ail the qases, except the case of Wright, upon the debt- 
or's acknowledgment of the claims sued upon. In some of the cases there were 
verifled aecounts filed, and in some notes were offered in évidence, but no proof 
of signature was introduced. The Justice states that he rendered thèse nine 
Judgrùents 'tipon acknoMedgment of ' their coïrectness by the said Richard. 
(2) 3î)at,Maf ter thèse, came, up for trial the tenth action, which was in favor of 
Augustus Wright, whose aecount was indivisible, and for $238.10, contracted 
as of October 1, 1898, payable, as Richard contfended, four months after date; 
the summons being for |;200, interest and eosts, and the $38.10 being remltted 
by the said Wright. Richard denied the said plaIntifC's right to recover. A 
jury was demanded by Richard. He deposited $3 for the fées. The jury was 
drawn. The case was continuéd uhtU the next day, December 13th, at 3 
p. m., and Riçhard's attorney left thç place q| trial. (3) Jîxecutions were is- 
sued December 12, 1898, oh the nine judgments rendered that day, and levied 
on Riçhard's goods. (4) Then, without the knowledge of Riçhard's attorney, 
thé jufefiêe Of the peace that evening, about night (December 12th), entered 
a nonsuit! in the said case of W'right against Richard, at instance of Wrighfs 
âttorney, and then issued two summonses on said indivisible aecount, each for 
$119.05 and interest and costs, of which sumuions Richard accepted service, 
and judgments were rendered and exécutions issued on the same, which exécu- 
tions were also levied on said goods. The $3 was refunded to. Richard. The 
two judgments in favor of Wright were not resisted by Richard. After the 
levy of the eleven exécutions as afotesaid, it was agreed between the respond- 
ent's attorneys and Gerson Richard that the exécutions should be returued 
"Indulged," which was done, and the liens were abandoned, and that the said 
Richard should exécute a trust ideed of ail his property to B. H. Bunn, law part- 
ner of John M. Sherrod, to secure thé. said eleven judgments; and said instru- 
ment was accordingly drafted that night by Messrs. Sherrod and Baker. (5) 
That the next day (December 13, 1898) the plan of executing a trust deed was 
abandoned, and eleven other exécutions were issued on said judgments; and 
were levied on said debtor's property, which was permitted tp remain in the 
çustody of the clerk of said Richard under.the written agreement and circum- 
stances mentioned in the évidence. In regard to said levies and the liens tliere- 
of (the judgments aforesaid having been begun within four months before the 
liling of the pétition in bankruptcy), the referee finds from ail the évidence which 
is herewith sent (a) that said liens were obtained and permitted while said de- 
fendant was Insplvent, and that thelr existence and enforcement will work a 
préférence; (b) that such liens were sought and permitted in fraud of the provi- 
sions of the bankrupt act; and (c) that said levies were not ppen, noterions, ami 
unequivocal. (6) That during ail thèse proceedings in the justice's court, and un- 
til the closing of the stores on the 16th of December, 1888, by the respondents, 
they had reasonable ground to belleve that said Richard was insolvent, and 
that the acquisition of said liens 'would give them a préférence over other cred- 
itors. (7) That said Richard having acknowledged the nine claims on which 
judgments were flrst rendered, and having consented to the division of the 
Wright elalm after the remittitur, and making no défense to the two actions 
brought after the nonsuit on the flrst, and having signed the written agreement 
(a copy of which is annexed to respondent's answer) in référence to the eus- 
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tody ana sale of hîs goods, the référée finds that he facilltated the procceJings 
agaloBt hita, as to time and method, and for theâe additional reasous permltted 
tl)B acquisition of said Hens. (8) .That the facts in regard to the bankrupt'i 
Personal property exemptions are truly stated in the banlirupt's pétition, dated 
January 20, 1809 (a copy of which, marlied "Z,^" Is heréwlth fUed), and In the 
trustée'» report, dated January 18, 1899, to which no objections hâve been flled. 
(9) That: the articles of Personal property which the trustée caused to be allot- 
ted Xi> Gerson Richard as his Personal property exemptions amounted at cost 
priées to $833.66%, and thelr true value was this sum less 40 per cent.; that Is, 
^500. Thèse articles, being sold with the other goods, added at least ?500 to 
the prlce that the whole brought; and It made out, in the aggregate, a more 
«alable stocli, and It was better for creditors that ail the goods be sold together 
as was done. It appears from a list of the articles ass'igned as a Personal prop- 
erty exemption that there are many standard articles, and It Is to be pre- 
sumed, as a matter of fact, that the debtor would sélect the best things in the 
lot. (10) That the respondents recelved the amounts from sale of goods De- 
cembef 13th, 14th, 15th, and ICth that are stated in article 10 of the reply. 

Conclusions of Law. 

(1) That the alleged liens of December 13, 1896, are dissolved by the adju- 
dication of bankruptcy, and are null and void as to the trustée, and as to the 
creditors other than the respondents. (2) That, in the matter of the allotment 
of the Personal property exemptions of Gerson Richard, it appears from the 
trustée'» report that the allotment was made with substantial regularity. It 
was not necessary for the trustée to foUow the state law on this subject. (3) 
That out of the said $1,775, proeeeds of sale, now in the hands of the trustée, 
he shall pay $500, in lieu of said Personal property exemptions, to the H. B. 
Claffin Company; the claim for the same having been transferred by Gerson 
Richard to his wife, Mrs. C. Richard, a free trader, and by her to the said Com- 
pany, as set out in the trustee's supplemental report. (4) That the order made 
December 22, 1808, direeting the United States marshal to seize the goods, 
fihould not be revolied, and that nelther the bankrupt property, nor the proeeeds 
of sale thereof, should be given up by this court, except in the way of adminis- 
terlng the same under the bankrupt law. (5) That the money recelved by re- 
spondents as stiited in reply article 10 must be repaid to the trustée by them, 
and they cannot deduct the expenses Incurred by them In proceedings that were 
in fraud of the bankrupt law. 

Jacob Battle, for bankrupt and H. B. ClafiQn Co. 

Baker & Sherrod and B. H. Bunn, for other petitioners. 
Jas. E. Shepherd, for other creditors. 

PUENEUj, District Judge (after stating the facts). The bankrupt 
law should be, and is, eminently fair and just to ail parties. That 
there is opposition to its opération is to be expected, until creditors 
cease to demand their full dues, — a "pound of flesh when it is so 
nominated in the bond," — and to gain advantage over other cred- 
itors who, from improvident crédits, are similarly situated. The 
purpOse of the law is, further, to establish throughout the United 
States a uniform System, to supersede diverse state insolvent or 
assignment laws. It is enacted in accordance with an express con- 
stitutional authority, and is the suprême law. Except as provided 
in the act (30 Stat. 544), such as section 6, which provides that the 
passage of the act shall not affect the exemptions allowed where the 
bankrupt has his domicile, the state law is suspended and inoperative 
after an adjudication in bankruptcy. The bankrupt court takes 
jurisdiction of the estate and ail matters pertaining thereto, and will 
administer the same to a final settlement. In re Bininger, Fed. Cas. 
No. 1,420; In re Hathorn, Id. 6,214; In re Wallace, Id. 17,094; In 
te Washington Marine Ins. Co., Id. 17,246; In re Smith, 92 Fed. 135; 
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Itt reiGuitwillig, Id. 337; In re Etheridge Furaiture Co., Id. 329; 
DaVis V. BbMe, Id, 325; and opinion of Judge Ba)ier in Re Smith, 92 
Ped. 135. The authorities to this effect are overwhelming, and a 
study of them is commended to a,ttorneys who seem to persistently 
shut their eyes to the principles involved, or, to satisfy pugnacious 
clients, make a Quixotic flght to hâve state laws prevail in the courts 
of bankruptcy when the same conflict with the act of congress and the 
constitution of the United States. 

The flnding of facts by the référée, after a careful examination of 
the record, is aiHrmed. ; 

Eespondents contend : 

1. That their liens are valid because they are liens under judg- 
ments obtained without collusion before bankruptcy. The flnding 
of the référée as to the facts is a complète answer, under the act, to 
thifi contention. 

2. "Property, or the fund arising from the' sale thereof, should 
be restored to the constable, to be paid out according to priorities 
of exécutions as they came into his hands." This would set at 
naught the bankrupt law and the gênerai principles above enunci- 
ated. That the contention is untenable is too manifest to admit of 
argument. 

3. As againet thèse judgments, the bankrupt is not entitled to 
Personal property exemptions, or, if any, only to a per cent, of funds 
as property allotted. Section 6 of the bankrupt act provides that 
the exemptions shall not be affected by the passage of the act, and 
the state law governs. In re Stevenson, 93 Fed. 789. The constitu- 
tion of North Carolina (article 10, § 1) exempts from sale under 
process $500 of personal property, to be seleeted by the debtor, and 
this is exempt from sale under final process whether set apart or 
not. Albright v. Albright, 88 N. 0. 238, and cases cited; Cowan 
V. Phillips, 122 N. C. 70, 20 S. E. 961. There is nothing in the 
record which can be held as a waiver, or that exemption was not de- 
manded in apt time. Pâte v. Harper, 94 N. C. 25. The burden is 
on the party making the objection. The bankrupt seleeted goods, 
as he had a right to do, and theee were valued at their cash priée. 
It is not shown this was not fair. By consent, he allowed them to 
be sold with the other goods, — this course being, in the judgment 
of the trustée, for the benefit of the estate; and it is not shown that 
the goods seleeted did not sell for |500, or that they do not bear that 
proportion to the balance of the stock, or caused the stock of goods 
to sell for that much more than it would otherwise hâve sold for if 
thèse goods had been taken therefrom. The court will not overrule 
a référée, or set aside the acts of the trustée, upon argument, with- 
out évidence showing reasonable cause for such action. In contem- 
plation of the law, the officers provided for in chapter 5, § 33 et seq., 
are to do the détail work in cases in bankruptcy, and the judge of the 
district court cannot be expected to look through voluminous dépo- 
sitions and records for errors which are not plainly pointed out. 

4. "Moneys recovered by the constable and paid out should not 
be required to be refunded. He has fully accounted for them." 
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Such judgments, under the flnding of facts, are dissolved, and ail 
rights acquired under them. Section 67, subsec. c, cls. 1-3. 

5. "The judgment creditors, if liens are not valid, should be per- 
mitted to prove their claims as other creditors." Tbe référée asks 
advice of court "as to whether the respondents, having failed to es- 
tablish their liens, can now prove their claims as unsecured cred- 
itors, if the other creditors or the trustée shall refuse to aecept a 
surrender of the alleged préférences after this décision by the réf- 
érée." There is no déniai of respondents' "debt," as deôned in sec- 
tion 1 (11), nor allégations that there was any actual fraud in obtain- 
ing the judgments, — only such fraud of the bankrupt law as vitiates 
any lien acquired. The debts are due. Respondents hâve received 
and can receive no préférence, lien, or advantage by reason of or 
under the judgments of the magistrate's court. They are nullities 
in this court to this extent, but they establish the debt. Section 03, 
in prescribing what debts may be proved, provides "(5) for provable 
debts reduced to judgment after the flling of the pétition and before 
the considération of the application of the bankrupt for discharge, 
less costs incurred," etc. Eespondents hâve attempted to gain an 
advantage and failed. Thèse proceedinge, as far as gaining a lien, 
are void. The respondents must pay the cost in the state court, and 
refund what has been collected under thèse proceedings. They are 
still creditors of the bankrupt, after a fruitless âght. They hâve 
gained no advantage and acquired no lien, but are still creditors un- 
secured. Should they be punished by a loss of their debts because 
they were vigilant? The law does not so provide. It favors vigi- 
lance, especially when untainted with fraud. The cases cited under 
the act of 1867 do not apply. In most of them the créditer had 
gained a préférence which he would not surrender, or made himself 
party to an actual fraud; and such would be the law under section 
57 of the act of 1898. Eespondents bave received no préférence and 
been parties to no actual fraud, but only to such fraud of the opéra- 
tion of the bankrupt act as vitiates their proceedings. They are 
creditors, and, on a surrender of the amount collected of the "bank- 
rupt estate, are entitled to prove their claims as other unsecured cred- 
itors. 

The conclusions of law by the référée, except as herein modifled, 
are affirmed. The claims sent up since the report of the référée will 
be returnéd to that officer, who will proceed to settle the estate ac- 
cordingly. It is eo ordered. 
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Mn re ^B5(tr,_et aL,' ',,',.',y ^y,/!;,, ,'^ 
■ i (District Court, N.Dilowa. June 13, 1998^1;; ij 

IL BaITKHÙptCT— VoLlrtlTART PETITÎ<yir— pPPOSIttÔN' BY CîHBMTÔiiS. 

Thé bankruptéy act of 1898 does not authoïlze creditors of à proposed 
voluntary bankruptto file answers ta opposition tohia pétition ^or adjudl- 

'■ .cation. ,. . ,,„, 

S, SaME— EXAMINATION OF BANKRtTPT— WhO EnTITLBD ; TO DbMAND. 

Any per'son who, shows that he Is actually a creditor of the bankrupt, by 
hls belnig naméd as a creditor in the banlirupt's schedule, or by other evl- 
Ûëheè sktisfactory to the référée, Is entltled to an order for the examina tion 
of the banlirupt, although he bas npt formally proved hls claim. 

In Bankriaptcy. Submittéd ôa certificate from William A. Ladd, 
referee in bankruptcy. 

Crim & Penn, for bankrupta. , 

J. Gi Myêrly and J. W. Gorry, for creditorg. 

SHIBAS, District Judge. I know of no pro>vision of the bank- 
rupt aet which authorizes creditorsto file answers to a voluntary 
petitioiit in bankruptcy^ such as were flled in this case; and, view- 
ing tbe papers in that light, the order of th^ referee is aiBrmed. 
On the: other hand, I know of no provision of the bankrupt act 
which requires that f^ creditor must file, and prove up, his claim 
before be is entitled U> an order for the ex8.mination of the bank- 
rupt» Before granting an order fiOr the examiïiation of p. bankrupt, 
the referee should be satisfled that the party applying for the 
order lis in fact a creditor of the bankrupt; but, if this fact be 
showBj no good reason exists why the examination should not be 
had, even though the creditor may not hâve proved his claim in 
set form* Thus, in this case, if it appears that Kipgmàn & Co. 
are named as creditors in the schedules attached to the pétition 
in bankruptcy, I see no good purpose tobe served in eompelling 
theqi to go t« the expense pf proviijg up their claim, as a condition 
précèdent to the exercise of their; right to esàjniiie the bankrupt. 
In this case the schedules flled hj the baçikrjipt do not disclose 
any assets, and so far no trustée bas beén appointed. Unless 
assets are discovered, no dividendwill be made, and the creditors 
may properly décline to incur the expénse of proving their claims 
until it appears that some good will resuit froni so, doing. If the 
purpose of the creditors who flled the answers ^tjçicken from the 
files was to obtain an order for the examination of the bankrupt, 
they should be accorded leave to renew the application in proper 
form, which may be donc through an attorney appearing for them. 
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UNITED STATES v. MOKEWOOD & CO. 

(Circuit Court, S. D. New York. May 19, 1899.) 

No. 2,667. 

CnsTOMS DuTiES— Appratsemknt— Recall tor Correction of EnRORa. 

Under article 1126 of the treasury régulations of 1892, after an appraise- 
ment lias been completed, and a retum thereof made to the importer, and 
accepted by him, the appraisement cannot be recalled, even for the cor- 
rection of a clérical error, where the effect of such correction is to change 
the appraisal; and, if such action is taken, the importer bas the right to 
protest against the second valuation on the ground that It amounts to a 
new appraisement, and is wlthout jurisdietion, and is not bound to give 
notice of dissatisfaction, as provided in section 13 of the customs adminis- 
trative act of 1890. 

Appeal by the United States from a décision of the board of 
gênerai appraisers, whieh reversed the action of the collecter in 
the assessment of duty upon the merchandise in question. 

H. P. Disbecker, Asst. V. S. Atty. 
Arthur Sherer, foi* appellees. 

TOWNSEND, District Judge., In this case four invoices of 
sugar were entered at the custom house and appraised, November 
13, 1896. It appears that one ôf the clerks in the appralser's ofiQce 
f ound that he had made a mistake in the final appraisal, and cor- 
rècted two of the invoices bef ore they left the appraiser's ofiice. 
The four invoices were then returned to the collector, and the im- 
porter was notifled of the appraisal, and wrote on the return : "AU 
right. Àccept." After this had been done, said appraiser remem- 
bered that he had forgotten to correct his former mistake as to 
two of the invoices, and he then recalled them from the collector, 
and changed the figures. The government contends that the effect 
of this action was merely to correct a clérical error, and not to 
make a new appraisal, and that, therefore, under article 1126 of 
the treasury régulations of 1892, and section 13 of the customs 
administrative act of 1890, the décision of the appraiser was final 
and conclusive as to the dutiable value of such merchandise 
against ail parties interested therein, unless the importer, within 
two days thereafter, called for a new appraisal. Counsel for the 
importer contends that an unlawful duty was exacted upon said 
valuation, and that the recall of the invoices for the making of a 
new valuation thereon after the appraisement had been completed, 
and return thereof made to the importer, and accepted by him, was 
illégal and void, and in conflict with treasury régulations, whieh 
provide that such recall cannot be made for the purpose of chan- 
ging the appraisal. The board of gênerai appraisers has found 
that the change of value was a new appraisement, without lawful 
warrant, and void. 

It is not clear from the évidence in this case exactly what kind 
of an error was made in the appraiser's ofiice, but I concur in the 
décision of the board, because, assuming that the error was a clér- 
ical one, — whieh is not satisfactorily shown, — it seems to me that 
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under the provisions of article 1126 of the treasury régulations 
even the correction of a clérical error is not permitted where it 
amounts to a change in the appraisal. The importer thereupon 
had the right to protest against the second val'uatlon by the ap- 
praiser on the ground that he (the appraiser) had no jurisdiction 
to recall the invoices, and make a reappraisal. I am not suffi- 
ciently familiar with the practice in thèse matters to feel certain 
as to the proper course to be pursued, but it seems to me that un- 
der section 13 of the customs administrative act of 1890 it is doubt- 
fulwhether the importer could hâve taken advantage of this un- 
authori^ed act of the appraiser by notice, within two days after 
appraisement, of dissatisfaction, because this does not appear to 
be a question of dissatisfaction with an appraisal, but of jurisdic- 
tion to make a new appraisal. 

The décision of the board of gênerai appraisers is affirmed. 



SCHOELLKOPF, HARTFOBD & MAOLAGAN, Limited, V. UNITED 

STATES. 

(Circuit Court, S. D. New York. May 18, 1899.) 

No. 2,493. 

Customs Dutibs — Classification — Crude Carbolic Acid. 

Thie article linown commerclally and popularly as crude carbolic acld, 
and used for manufaeturing purposes, whleh is the first product of the 
distillation of eoal tar, and contains, in addition to carbolic acld, many 
Comblnations of basic oils and bitumens, although not chemlcally an 
acid, Is entltled to free entry under paragraph 473. of the tarife act of 1890 
as an "acid used for manufaeturing purposes," and is not dutiable under 
paragraph 19 as a préparation of coal tar. 

Appèal by the importers fronl a décision of the board of gênerai 
appraisers, which sustained the action of the collecter of customs in 
assessing duties upon the importations in question. 

Albert Comstock, for importers. 

J. T. Van Eensselaer, Asst. U. S. Atty. 

TOWNSÈND, District Judge. The article in question is a crude 
product obtained from the distillation of coal tar, and was assessed 
for duty at 25 per cent, ad valorem, in accordance with the provi- 
sions of paragraph 76 of the act of 1890, as a product known as an 
oil. The importers protested, claiming that it was either free, as 
an acid used for manufaeturing purposes, under paragraph 473 of 
said act, or (Jutiable at 20 per cent, ad valorem, as a "préparation 
of coal tar," under paragraph 19 of said act. In view of the déci- 
sions in Matheson & Co. v. U. S.* 18 G. C. A. 143, 71 Fed. 394, af- 
firmed in 78 Fed. 810, and U. S. v. Warren Chemical & Mfg. Co., 
28 G. G. A. 50fl, 84 Fed. 638, it is admitted that the assessment of 
duty at 25 per cent, was wrong. The sole question herein is 
whether this product is free under paragraph 473. It is conceded 
that it is commerclally known as crude carbolic acid, and that it 
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is used for manufacturing purposes, and that for a period of about 
15 years products popularly known as carbolic acids hâve been 
classifled for duty by the treasury officiais as such. On the other 
hand, it is admitted that it is not, in strict chemical parlance, an 
aeid, and that there is, in fact^ no such acid as a carbolic acid. 
The contention of counsel for the government is that the article 
in question is a crude carbolic oil of the dead oil class, containing 
only about 35 per cent, of what are commonly known as carbolic 
and cresylic acids. In support of this contention it is shown that 
this product is the flrst running over in the process of distillation 
of coal tar, and that it contains many combinations of basic oils 
and bitumens in addition to the carbolic acid, and that certain 
German writers call this product carbolic oil. It was decided in 
Lutz V. Magone, 153 U. S. 105, 14 Sup. Ct. 777, that in the construc- 
tion of tariff acts questions of whether an article was or was not 
an acid were not scientific questions, and that, therefore, scientific 
tests were not conclusive. It appears that the term "crude car- 
bolic acid" covers a wide range of products of varying degrees of 
purity; and the évidence introduced on behalf of the government, 
derived chiefly from German chemical works, is insufficient to over- 
come the proof that this product, which is commercially known as 
crude carbolic acid, is also popularly and scientiflcally known in 
thia country as crude carbolic acid. The conclusions herein are 
strengthened by an examination of the opinion of Judge Dallas in 
Ee Schultz, 94 Fed. 820, in the Eastern district of Pennsylvania, 
where he holds that an article similar in character. although dif- 
fering somewhat in the comparative quantifies Oi foreign sub- 
stances, is substantially an acid. The décision of the board of gên- 
erai appraisers is therefore reversed. 



LESHBR. WHITMAN &'C0. v. UNITED STATES. 

(Circuit Court, S. D. New York. May 17, 1899.) 

No. 2,732. 

Cdbtoms Dtjtiks— Construction of Act or 1894— Scopb of Pkovisioh Defkb- 

KINQ TaKING EfFBOT OF WOOLEN ScHKDDLE. 

Paragraph 297 of the tariff act of 1894, providing that the réduction of 
rates of duty thereln made on manufactures of wool should not take effect 
untU January 1, 1895, embraced ail the varions classes of goods In Schedule 
K, made whoUy or In part of wool,— those speciflcally enumerated as well 
as those whlch were not. 

Appeal by the importers from a décision of the board of gênerai 
appraisers which sustained the action of the collector of customs 
in assessing duties upon the merchandise in question. 

Stephen G. Clarke, for importers. 
Henry G. Platt, Asst. U. S. Atty. 

TOWNSEND, District Judge. The article in question îs a man- 
ufacture of worsted and cotton, worsted chief value, commercially 

94 F.-41 
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kiiown as "Italian cloth." It was imported into the port of New 
York October 30, 1894, and was assessed for duty in accordance 
■with the provisions of paragraph 394 of the act of 1890, under 
paragraph 297 of the act of 1894, which provides as f ollows : "The 
réduction of the rates of duty herein provided for manufactures 
of wooi shall take eflPect January firet, eighteen hundred and ninety- 
five." The importérs protested, claiming that it was dutiable ac- 
cording to the provisions of paragraph 283 of the act of 1894. 
Coimsel for the importérs oontends that, inasmuch as this article 
is (intiable by a spécifie commercial name, it is differentiated from 
thp nonspediflcally enumerated manufactures of wool; and he cites 
in support 6f this contention the case of U. S. v. Field, 18 G. G. A. 
225, 71 Fed» 513. In view, however, of the later décision of the 
suprême coort of the United States in U. S. v, Klumpp, 18 Sup. 
et. 311, and of the circuit court of appeals in this circuit in Ee 
Schnabel, 89 Fed. 1019, I think it is clear that congress intended 
to provide that paragraph 297 of said act of 1894 should embrace 
the varions classes of goods made wholly or in part of wool in 
Schedule K. The décision of the board of gênerai appraisers is 
therefore aflSrmed. 



UNITBD STATES v. UNITED STATES BXP. CO. 

(Circuit Court, S. D. New York. May 17, 1899.) 

■■Nb.:2,809. v, ; 

CusTOMS DuTiBs— Classification — Pb arl Soales. 

Stripg of pearl, coinmonly' called "pearl scales" Or' "stock pearl," chlefly 
used for knlfe handles, but alsa used on fans, opéra glasses, button hooks, 
and for inlaid work, are dutiable under paragrapti 450 of the tarilï act of 
1897, as "manufactures of mother-of-pearl, not specially provided for," and 
not under paragraph 153, as "parts of knlves, wholly or partly manufac- 
tured." 

Appeal by the United States from a décision of the board of gên- 
erai appraisers which reversed the action of the collector of ons- 
toms in assessing duty upon the importations in question. 

Benry G. Platt, Asst. U. S. Atty, 
Howard T. Walden, for appellees. 

TOWNSEND, District Judge. The articles in question arestrîps 
of pearl, commercially known as "pearl scales" or "stock pearl," 
classifled for duty at 5 cents apiece, as "parts of knives, wholly or 
partly manufactured," under paragraph 153 of the act of 1897. 
The importer protests, claiiiing that the articles are dutiable at 
85 pei* cent, ad valorem, undèr paragraph 450 of said act, as "man- 
ufactures of mother-of-peâ;rl, not specially provided for." It i» 
agreed that they are not raw material, but manufactured articles. 
The question presented is whether they are parts of knives. On 
behalf of the United States it is urged that inasmuch as in some 
cases they are shipped, in accordance with orders, in certain sizes, 
and inasmuch as their chief use is for knife handles, they are parts 
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of knives, partiy manufactured, under the décisions in Magone v. 
Wiederer, 159 U. S. 555, 16 Sup. Ct. 12^, In re Blument}ial, 51 Fed. 
76, and U. S. v. Simon, 84 Fed. 154. It further appears, however, 
that the articles in question are the çheapest quality of pearl, are 
somêtimes sold by the pound and in ail sizes and shapes, and are 
used on fans and opéra glasses, for inlaying work, and for the 
handles of button hooks, corkscrews, and other articles. And inas- 
much as in their présent condition they are not necessarily a part 
of a knife"handle, and would not necessarily be recognized as such, 
and are not in such a condition as to be part of the knife without 
being further advanced by flling, drilling, and trimming, in order 
to adapt them to the shapes of the knife handles and to fasten 
them thereto, I think the United States bas failed to show that the 
goods are anything more than the material from which parts of 
pocketknives may be manufactured. This conclusion is strength- 
ened by the décisions in Re John Eussell Cutlery Co., 56 Fed. 221, 
Worthington v. Eobbins, 139 U. S. 341, 11 Sup. Ct. 581, and U. S. 
V. Simon, 84 Fed. 154. The décision of the board of gênerai ap- 
praisers is afiirmed. 



MORRIS EUROPEAN & AMERICAN EXP. CO. r. UNITED STATES. 
(Circuit Court, S. D. New York. May 18, 1899.) 

No. 2,788. 

1. Cdstoms Doties — Apphaisbmknt— Rbvibw. 

Where a finding of the board of appraisers is whoUy without évidence to 
support it, the court wlll disregard it. 
3. Same— Statuïes — Professional Productions. 

Statues carved out of wood by a professional, sculptor may be admltted 
free of duty, as "the professional production of a statuary or sculptor," 
although the design was produced by an artist in the United States. 

Appeal by the importers from a décision of the board of gênerai 
appraisers which sustained the action of the collecter of customs in 
assessing duty upon the importations in question. 

Howard T. Walden, for the importers. 
Henry 0. Platt, Asst. U. S. Atty. 

TOWNSEND, J. In 1897 the appellants herein unported two carv- 
ed or sculptured figures in oak wood, about 3^ feet in height, repre- 
senting adoring angels, of conventional design, produced in France 
from drawings executed by a professional architect and sculptor in 
the United States. They were assessed for duty at 25 per cent, ad 
valorem, under paragraph 181 of the act of 1894, as "manufactures 
of wood not specially provided for." The importers protested, claun- 
ing that they were free, as "statuary, the professional production of 
a statuary or sculptor." The board of appraisers f ound as f ollows : 

"That thèse articles are not the professional production of a statuary or 
sculptor, who conceived the design and executed the originals or models thereof , 
but are mechanical productions executed by artisans, and by mechanical 
means." 
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It àppears that the ètàtuary in question was not before the board 
as a basis for said flnding, and it was not produced in this court. If 
the decisiob. of said board were based upon conflicting évidence, I 
should hësitate to disturb it, utider the décision in White v. U. S., 18 
0. C. A. 541, 72 Féd. 251. But itoasmuch as said flnding that this 
statuary is "mechànical productions executed by artisans, and by 
meèhanical means," is wholly without évidence to support it, it is the 
duty Of this court to disregard it, under In re Van Blankensteyn, 5 G. 
0. A. S79, 56 Fed. 477. The only e^-idence produced was tïie déclara- 
tion of the sculptor. Marquis, a çonsular certiûcatè, and the slcetches 
and testimony of the architect and sculptor who made said sketches, 
and wla.0 testified that said Marquis was a well-known sculptor, whose 
wôrk was represented at the Salon in Paris, and that in order to pro- 
duce such statuary he would hâve to make a model in clay, which 
wouid bQ transferred ta plaster, and from the plaster the statue would 
be flnished in whatever matériel might be called for. 

The sin^e question in this case is whether thèse statues are the 
professional productions of a sculptor. In passing upon the question 
whether they are or are not professional productions, I do not mean 
to be understood as holding that the testimony or aflfidavit of the 
sculptor is conclusive; nor do I wlsh to be understood as assenting to 
the argument of counsel for the ittiporters that it is only necessary 
that the work be donc by a professional sculptor, even if it be not a 
work of art. The courts hâve frequently held that the object of this 
statute is to encourage the importation of works of art done by or 
under the hand or eye of a sculptor or artist. It seems clear that con- 
'gresS has meant, by the term '-'professional productions," productions 
so in the line of the sculptor' s profession as to constitute artistic 
work^. In the présent case there is no évidence that this is not the 
professional work of thfe sculptor, and inasmuch as it appears that he 
ie a sculptor of high profei^ional standing, and inasmuch as he has de- 
clared upon oath that he is a sculptor or statuary by profession, and 
that the statuary mentioned and described in the accompanying in- 
voice was executed by him, and inasmuch as the çonsular agent has 
testified that thèse statements are true to the best of bis knowledge 
and belief, I think it is sufiSciently proved, in the absence of contradict- 
ory évidence, that it is his professional production, irrespective of the 
additional statement to that effect in his afiQdavit. The contention 
founded on the fact that the design was produced by an artist in this 
country is disposed of by the décision of the suprême court of the 
United States in Tutton v. Viti, 108 U. S. 312, 2 Sup. Ct 687, where 
it was held that professional productions of a statuary were not 
limited to thèse ; executed from models or from completed statues of 
another sculptor, or from antique masterpieces, and by the décision in 
Merritt v. TifEany, 132 U. S. 169, 10 Sup. Ct. 52. The décision of the 
board of gênerai appraisers is reversed. 
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UNITED STATES v. LOUIS HINSBBRGBR CUT-GLASS CO. 

SAME V. PE3NSTEIIÏ3R et al. 

(Circuit Court, S. D. New Yorli. May 27, 1899.) 

Nos. 2,751, 2,931. 

1. CosTOMS DuTiES— Classipication— Mandpacttjrks op Glass. 

Plain unground glass blanks, intended to be flnished by cutting Into dlshe» 
for table use, are iiot "glassware," within tlie meaning of paragraph 100 of 
tlie tarife act of 1897, but are dutiable under paragraph 112, as manufac- 
tures of glass not specially provided for. 

2. Samb — Grohnd-Glass Blanks. 

Glass blanks ground on the edge and bottom are dutiable under para- 
graph 100 of the tariff act of 1897, as "articles of glass, ground," without 
regard to the purpose for which the grinding was done. 

Appeals by the United States from décisions of the board of gên- 
erai appraisers which reversed the action of the collector of customs 
in assessing dnty upon the importations in question. 

J. T. Van Eensselaer, Asst. U. S. Atty. 
Albert Comstoek, for the importere. 

- TOWNSEÎJ'D, District Judge. The merchandise in question com 
prises two glass blanks, — one ground, the other unground. The form- 
er was classifled as an "article of glass, ground," the latter as "blown 
glassware," and each was assessed at 60 per cent, ad valorem, under 
paragraph 100 of the act of 1897. The importer protested, claimiDg 
that they were dutiable as "manufactures of glass not specially pro- 
vided for," at 45 per cent, ad valorem, under paragraph 112 of said 
act. The board sustained the contention of the importers, and the 
United States appeals. 

The plain unground blank is alraost identical with the oval glass 
blank which was before Judge Wheeler in the case of U. . S. v. 
Fensterer, 84 Fed. 149; and Judge Wheeler there held (affirming the 
décision of the board of gênerai appraisers) that thèse articles were 
manufactures of glass, under paragraph 102 of the act of 1894, as 
against the classification of glassware under paragraph 88 of the same 
act. Considérable new testiinony bas been taken on both sides in 
the présent case as to commercial and common désignation. Seven 
of the trade witnesses teetify that thèse blanks are included within 
the commercial term "glassware." Fîve of the witnesses deny this 
statement. Therefore no trade désignation is proved. There is 
much force in the contention of counsel for the United States that the 
Word "glassware" is a comprehensive word, as was held in Eossman 
V. Hedden, 145 U. S. 561, 12 Sup. Ct. 925, and that, as thèse blanks are 
articles made of glass, they are glassware in fact, within the diction- 
ary définitions ; but, as I am not satisfled that the contention or proof 
differs materially in character or degree from that which was before 
Judge Wheeler, I feel bound by his conclusion that said blanks are 
not glassware in fact, and as to them the décision of the board of 
gênerai appraisers is afiirmed. 

The other blank is ground on the edge and bottom. There is con- 
sidérable conflict in the testimony as to the purpose for which the 
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grinding was donc. Some of the witnesses gay'that it is tî»e first 
process in tUe glass-cutting opération, for the purpose of savi-ng work 
for the cutter, and tliat the value of the blank is increased thereby, 
while others deny this statement, and say that ît is merely done in 
order to remove defects in manufacture, or to obviate tlie danger of 
cutting the workmen's hands. One: ûf the witnesses for the import- 
ers, however, says. (and I think this is fairly shown from the testimony 
generally) that its effect is to make the article more salable. Counsel 
for the importera contends that congress could not hâve meant to pro- 
vide for such an infinitésimal anilbùùt of cutting,- and must hâve in- 
tended to cover, by the provision for articles of ground glass, only 
those where the grinding was done for a permanent purpose. But 
the court would not be authorized in thus contradicting the express 
provision of the statute. Saltonstall v. Wiebusch, 156 U. S. 601, 15 
Sup. et. 476. It is clear that thjS; grinding is intentional, and for 
some purpose ; and as the languagé of the statute includes ail grind- 
ing, except for stoppers of bottles,, apd inasmuch çis the bowl is an 
"article of glass," ground, I think it is dutiable under the provisions 
of paragraph 100, at 60 per cent, ad valorem. The décision of the 
board of appraisers as to thèse blanks is reversed. 



BAGLE v. NOWLIN, Collector. 
(District Court, D. Indiana. May 29, 1899.) 
No. 5;8tS. ' 

Intebnal Bevbnuk— Tax on Olkomargahink— Dealers— Kno-wlkdgb. 

TJnder 1 Supp. Rev. St. p. 505, § 8, providing that "rètàil dealers In oleo- 
margarine shall pay" a certain tax, and that "every person who sells oleo- 
margarine" in specified quantities is a rétall dealer, such a dealer is llable 
to the tax, though he honestly believed that what he bought and sold was 
butter. 

This is an action brought by the plaintifl against the défendant, 
as collector of internai revenue, to recover the amount of a tax 
assessed against, and collected from, the plaintifE, as a retail deal- 
er in oleomargarine, by the défendant. The plaintiff insisted that 
he was not liable to the tax, and paid the same to the collector un- 
der protest. The case was, by agreement, submitted to the court 
for trial on the f ollowing agreed statement of f acts : 

"The plaintiff, John H. Eagle, is a grocër In the city of Indianapolis, Ind., 
doing business at No. 624 North Delaware Street. That said John H. Eagle 
bought of the Three Friends Creamery what was sold by said company as 
creamery butter, and sold the same to the trade generally, belleving at the time 
that it was creamery butter. That he handled thèse goods for a period of 
11 months, beginning with August, 1897. That it was dlseovered by the rev- 
enue offlcers that the said Three Friends Creamery was manufacturlng oleo- 
margarine in violation of law, and that the goods bought by said John H. Eagle, 
and sold as creamery butter, were in fact oleomargarii(e. ■ That the commis- 
sloner of internai revenue thereupon assessed a tax of .$44 and a penalty of $22 
against him as a retail dealer in oleomargarine, and the revenue collector noti- 
fied him, the said Eagle, that such assessment had been made, and must be paid 
within 10 days. Mr, Eagle aslied for time to présent application for abatement 
of tax and penalty to the commissioner of internai revenue, which time was 
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granteA On this application and proof offered, the commissioner abated the 
penalty, but ordered the collection o( the tax, $44, whicli was paid by Mr. Ea- 
gle under protest; he having filed the usual return for spécial tax on Form 11, 
a copy of which is hereto attached, marlied in red inlî 'Copy.' This was also 
filed under protest by Mr. Eagle. He also appealed to the commissioner of 
internai revenue from said assessment and payment thereof, which appeal was 
overruled. It is agreed that he did sell, at retail, oleomargarine, but it Is also 
agreed that he did not know at the time it was oleomargarine. It is also agreed 
that he made no spécial effort to inform himself as to whether it was oleo- 
margarine or creamery butter. It is also agreed that he had no spécial tax 
stamp at the time, nor had he paid any spécial tax, as a retail dealer in oleo- 
margarine. That the défendant coUected the amount, $44, as the revenue col- 
lecter of the Sixth district, and not otherwise. That It was paid by the plain- 
tiff after time had been given to him to présent the matter to the commissioner 
of internai revenue, and after the hearing of his complaint, and the abatement 
of the penalty of 50 per cent., and that he appealed from said assessment of 
tax against him, which was also heard and overruled, after which this suit 
was brought, and is now pending, to recover the said sum of $44 so paid." 

The statute under which the tax was assessed and collected 
reads: 

"Retail dealers in oleomargarine shall pay forty-eight dollars. Bvery person 
who sells oleomargarine in less quantifies than ten pounds at one time shall 
be regarded as a retail dealer in oleomargarine." 1 Supp. Rev. St U. S. p. 
505, § 3. 

Frank B. Burke, for plaintiff. 

A. W. Wishard and J. J. M. La Follette, for défendant. 

BAKER, District Judge (after stating the facts as above). The 
contention of the plaintiiï is that having in good faith, and with- 
out fault or négligence, purchased the oleomargarine as creamery 
butter, and having sold the same in like good faith, without fault 
or négligence, he isnot liable to the tax. The statute is a revenue 
régulation, operating incidentally for the protection of the public 
health, and the congress regarded the dealing in oleomargarine as a 
suitable subject for the imposition of a tax. In the absence of the 
statute, dealing in oleomargarine woiild be as legitimate as dealing 
in any other harmless commodity. The statute is not aimed at deal- 
ing in oleomargarine as an act which is immoral or malmn in se, but 
as one which is made malum proliibitum, in aid of the revenue, except 
upon payment of the prescribed tax. It does not make knowledge on 
the part of the dealer an ingrédient in his liability to pay the tax; nor 
ought the court to import, by construction, such an ingrédient into 
it. If a person deals in oleomargarine, without regard to the ques- 
tion of motive or knowledge, he becomes liable to the tax. The 
principle on which this doctrine is grounded is well stated in 3 
Greenl. Ev. § 21, where it is said : 

"Ignorance or mistalvc of fact may, in some cases, be admitted as an excuse. 
Eut where the statute commauds that an act be done or omitted, which, in 
the absence of such statute, might bave been done or omitted without cul- 
pability, ignorance of the fact or state of things contemplated by the statute, 
it ssems, will not excuse its violation. Thus, for example, where the law 
enacts the fort eiture of a ship having smuggled goods on board, and such goods 
are secreted on board by some of the crew, the owner and offlcers being alike 
innocently ignorant of the fact, yet the forfeiture is incurred notwithstanding 
•their ignorance. Sùch is also the case in regard to many other iiscal, police, 
and other laws and régulations, for the mère violation of which, irrespective 
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of the motÎTes or knowledge of the party, certain penalties arc enacted; for 
the law in tliese cases seems to bind the party to Ijnow the facts and to obey 
the law at hls péril." 

A brief review of some of the cases will show that where the 
statute commands that an act be done or omitted which, in the ab- 
sence of such statute, might hâve been lawfully done or omitted, 
ignorance of the fact or state of things contemplated by the statute 
will not excuse its violation. 

The case of Keg. v. Woodrow, 15 Mees. & W. 404, was an infor- 
mation for the recovery of a penalty brought by William Hedges, 
an officer of the excise, against Woodrow, a licensed dealer in to- 
bacco by retail, for having in his possession adulterated tobacoo, 
contrary to an act of parliament. The action was brought under 
the third section of 5 & 6 Vict. c. 93, § 3, which provided as f oUows : 

"That every manufacturer of, dealer in, or retailer of tobaeco, who shall 
receive or take into or hâve In his possession, or who shall sell, send out, or 
dellver any tobaeco or snuff which shall hâve been manufactured with, or shall 
hâve àdded thereto or mixed therewith, or into or amongst which there shail 
hâve been put, either before or after being manufactured, or in which there 
shall be found on examinatlon thereof any other material, liquid, substance, 
matter or thing, than, as respects tobaeco, water only, shall forfeit two hun- 
dred pounds." 

The case stated for the judgment of the court was that the de- 
fendant had purchased the tobaeco of a manufacturer as genuine 
tobaeco, and believed that the tobaeco so purchased was genuine, 
and that he had no knowledge nor cause to suspect that the to- 
baeco be so purchased, and which was seized, had any substance, 
matter, or thing added to or mixed therewith prohibited by the 
statute, or that it had been manufactured in àny other way than 
as directed by law. It was strenuously insisted by counsel for the 
défendant that he could not be held liable for having in his pos- 
session the adulterated tobaeco because he was ignorant of that 
fact, and that such ignorance did not arise from any fault or nég- 
ligence on his part. The court, however, was unanimously of the 
opinion that the respondent was liable for the penalty imposed by 
the statute. Counsel insisted that the degree of care on the part 
of the purchaser prescribed by the court would require a nice 
Chemical analysis. To this Parke, B., responded : 

"You must get some one to make that nice Chemical analysis, or you must 
rely on the manufacturer and dealer who sells to you, and take your remedy 
against hlm. You may take a warranty from him that it is lawful tobaeco. 
There are very ample reasons for thèse provisions of the act, on account of 
the difficulty of convicting in such cases." 

It was further said by Parke, B., in the course of his opinion: 

"It is very true that in particular instances it may produce mischief be- 
cause an Innocent mau may suffler from the want of care in not examining 
the tobaeco he has recel ved, and in not taking a warra.nty, but the public 
inconvenience would be much greater if in every case the oliicer. were obliged 
to prove knowledge. They would be verj' seldom able to do so. The légis- 
lature hâve made a stringent provision for the purpose of protecting the 
revenue, and hâve used very plain words." < 

The case of Beckham v. Nackè, 56 Mo. 546, was a qui tam action 
brought by the plaintifif against the défendant, who was a justice' 
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of the peace, for the penalty imposed by statute for joining in mar- 
riage her minor son without her consent. The action was founded 
on tlie sixth section of the marriage act (2 Wag. St. p. 930), whieh 
provided that : 

"If any such person shall join in marriage any minor without tlie written 
certiflcate of consent under the hand of the parent, guardian or other per- 
son under whose care and government the minor may be, or the présence 
and consent of the parent," etc., "such person shall forfeit $300 to be re- 
covered with costs of suit by civil action in any court having cognizance, by 
the parent, guardian or person having charge of such minor; the one-half 
of such penalty to the use of the county, and the other half for tlie use of 
the person who shall prosecute for the same." 

Tlie justice defended on the ground that he was honestly mis- 
talcen in respect to tlie âge of the minor, in good faitli believing 
that he Avas at the time of full âge. The court held, without dis- 
sent, that it was not sufflcient that he acted under the bona flde 
belief that such minor was of full âge; that his honest mistake in 
that regard would not protect him. This case goes upon the prin- 
ciple that an honest mistake of fact will not relieve from the pénal 
conséquences of the statute. 

The case of Com. v. Boynton, 2 Allen, IGO, was an indictment 
against the défendant for being a common seller of intoxicating 
liquor. On the trial, after certain sales of béer had been testified 
to, the défendant oiîered évidence to prove that the article sold was 
not intoxicating, and that if it were so he had no reason to sup- 
pose that it was intoxicating, and bought it for béer, which was 
not intoxicating, and did not believe it to be intoxicating. The 
court below instructed the jury that, if the défendant sold liquor 
which was in fact intoxicating, he might be found guilty, although 
he did not know or suppose that it was intoxicating. The défend- 
ant was convicted, and alleged exceptions. The suprême court 
overruled the exceptions, holding that the charge of the court be- 
low was correct. The court said: 

"The salutary rule that every man is conclusively presumed to know the law 
is sometimes productive of hardshlp in particular cases; and the hardship is no 
greater where the law Imposes the duty to ascertain a fact." 

The court held that it was the duty of the défendant to ascertain 
the fact for himself whether the béer which he sold was intoxicating 
or not. 

The case of Com. v. Farren, 9 Allen, 489, was an indictment upon 
St. 1864, c. 122, § 4, which provides, among other things, that who- 
ever sells or keeps or offers for sale adulterated milk, or milk to which 
water or any foreign substance bas been added, shall be punished by 
a fine, as therein provided. The défendant contended that the 
commonwealth should bave been held to prove on the trial that he 
committed the offense knowing the milk to be adulterated. The su- 
prême court held that the statute did not require such proof, and 
that it was évident that the législature did not intend that it should 
be so. It was held that the statute was a police régulation for the 
security of the public health, and that it was important that the 
community ehould be protected against frauds, which were then prac- 
(iced so extensively and skillfully in the adultération of articles ot 
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diet in common use by the people. It was adjudged that, although 
the défendant did not know that the milk which he sold was adulterat- 
ed, he was still liable to the penalty, and that he was bound, at his 
péril, to ascertain whether the milk was pure or adulterated. The 
case of Oom. v. Waite, 11 Allen, 264, announces the same doctrine. 

The case of Com. v. Raymond, 97 Mass. 567, was an indietment 
charging the défendant with having knowingly, willfully, and mali- 
ciously killed a certain calf, which was legs than four weeks old, with 
intent then and there the méat of said calf to sell, contrary to the 
statute. The court said: 

"The défendant is charged with an offense under the first clause of section 1, 
c. 253, St. 18G6, by which it is made punishable to kill a calf less than four 
weeks old for the purpose of sale. It was nqt necessary to allège in the indiet- 
ment that he knew the calf to be less than four weeks old. Under this clause, 
as under the laws against the sale of intoxicating liquor or adulterated milk, and 
many police, health, and revenue régulations, the défendant is bound to know 
the facts and obey the law at his péril.. Such is the gênerai rule where acts 
Avhich are not mala in se are made mala prohiblta from motives of public policy, 
and not because of their moral turpitude or the criminal intent with which they 
are eommltted." 

The case of State v. Hartflel, 24 Wis. 60, was an indietment for sell- 
ing spirituous liquor to a minor in violation of the statute. The dé- 
fendant introduced évidence to show that he believed, in good faith, 
that the minor to whpm he made the sale was of âge. The court 
below instructed the jury that ignçrance as to the fact that the per- 
son to.whom the sale was made was a minor was no défense. The 
défendant was convicted, and appealed to the suprême court, where 
it was held that, although the défendant did not know or suspect that 
the purchaser was a minor, he was neverthelesg properly convicted. 
The court held that where the statute commands an act to be doue 
or omitted,: which, in the absence of such statute, might hâve been 
done or omitted withoutculpability, ignorance of the fact or state of 
things contemplated by the statute constitutes no excuse for its viola- 
tion. 

The statute in question is a revenue régulation, and I entertain no 
dioubt that the congress intended to require the payment of the tax, 
ir respective of the knowledge or motive of the person who deals in 
oleomargarine. Indeed, if this were not so, it is plain that the 
statute might be easily evaded and violated times without number, 
to the gre^tiand irrémédiable los^ of the revenue. Any othèr con- 
struction vepuld practically emasculate the opération of the statute, 
and defeat tbe accomplishnient of the purpose aimed at in its en- 
actment. [The dealer in butter is bound to ascertain and know wheth- 
er he is dpaling in genuine butter or oleomargarine, and to obey the 
law, at his periV 

It résulta that there mùst be judgment for the défendant. So or- 
dered. ; , 
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DENXISON MFG. CO. v. THOMAS MFG. CO 

(Circuit Court, D. Delaware. May 5, 1899.) 

No. 204. 

1. EqUITY PlEADING— MOLTIFARtOUSNESS. 

Tlie objection of multifariousness is one whîcli addresses itself to the 
Sound discrétion of the court, and sliould not be sustained wliere tlie relief 
prayed is of tlie same kind with respect to the several matters complained 
of and is hased on substantially similar considérations, and no hardship or 
injustice is likely to resuit to the défendant from the joinder of such mat- 
ters. 

3. Tbade-Marks— Makks and Names Subjects of OwNEnsnrp. 

Nothing can legally be appropriated by any one as a trade-mark which, 
aside from superiority in excellence, popularity or cheapness of the article 
bearing it, would practically confer upon him a monopoly in the production 
or sale of like articles. 

-3. Same. 

The Word "quality" is used in différent sensés in the cases. It is em- 
ployed in some to dénote the grade, ingrédients or properties of an article, 
and in others to indicate generally the merit or excellence of an article as 
assooiated witl! or coming from a certain source. While there can be no 
Yalid trade-mark as denoting quality when used merely in the former sensé, 
there may be a valid trade-mark as Indicating quality when used in the 
latter sensé. 

4. Same— Unpaih Compétition. 

The doctrine of unfair compétition in trade rests on the proposition thaï 
equity will not permit any one to palm ofC his goods on the public as 
those of another. Unfair compétition in trade as distinguished from in- 
fringement of trade-marks does not involve the violation of any exclusive 
right to the use of a word, mark or symbol. The word may be purely 
generic or descriptive, and the mark or symbol indicative only of style, 
size, shape or quality, and as such open to the public, yet there may be 
unfair compétition in trade by an improper use of such word, mark or 
symbol. 1 

5. Samis— Manner op Markino or Drbssinc Goods. 

No one bas a right, intentionally, fraudulently and with purpose to de- 
ceive the public, to dress articles manufactured or sold by him by such 
mode ot packing or numbering as to cause or be likely to cause purchasers 
to mistake them for those produced by a business rival. 

In Equity. This was a suit in equity by the Dennison Manu- 
facturing Company against the Thomas Manufacturing Company for 
alleged infringement of trade-marke, and for unfair compétition in 
trade. Heard on demurrer to bill. 

Kowland Cox and Charles W. Smith, for complainant. 
Augustus T. Gurlitz and Lewis C. Vandegrift, for défendant 

BRADPOKD, District Judge. The bill in this case charges in- 
fringement of certain alleged common law trade-marks and also 
unfair compétition in trade, and prays for an injunction and an ac- 
count. The défendant has demurred to the bill, alleging that it is 
multifarious, détective and insufflcient. Both the complainant and 
défendant are engaged in the businees of manufacturing and selling 

1 As to unfair compétition in trade, see note to Scheuer v. Muller, 20 O. 0. 
A. 165, and supplementary thereto note to Lare v. Harper, 30 0. G. A. 376. 
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stationers' supplies. The bill charges numerous instances of in- 
fringement by the défendant of alleged trade-marks of the com- 
plainant as well as unfair compétition in trade on the part of the 
défendant. Seventy causes of demurrer hâve been assigned, of which 
the flrst flfty flve are conflned to the charge of multifariousness. 
While the bill relates to various articles and détails of the business 
conducted by the défendant, the relief prayed is of the same kind 
with respect to ail those articles and détails and is based on sub- 
etantially similar considérations. No hardship or injustice is liliely 
to resuit to the défendant from the inclusion in one suit of the 
various matters complained of. Oh the other hand, to require the 
flling of separate bill» relating respectively to the several matters 
set forth in the présent bill would involve great expense and annoy- 
ance to both parties. Such a course would not subserve the conven- 
ience of either the parties or the court. The objection of multi- 
fariousness is one which addresses itself to the sound discrétion of 
the court, and under the circumstances should not be sustained 
hère. Oliver v. Piatt, 3 How. 333, 412; U. S. v. American Bell Tel. 
Co., 128 U. S. 315, 352, 9 Sup. Ct. 90; Harrison v. Perea, 168 U. S. 
311, 319, 18 Sup. Ot. 129; Sheldon v. Packet Co., 8 Fed 769; Jaros 
Hvgienic TJnderwear Co. v. Fleece Hygienic Underwear Co., 60 Fed. 
622; Harper v. Holman, 84 Fed. 222; Weir v. Gas Co., 91 Fed. 940. 
The first of the two main questions in the case is whether the bill 
together with the exhibits therein referred to and made part thereof 
shows infringement by the défendant of common law trade-marks 
of the complainant. The bill allèges, among other things, that the 
complainant is a corporation of the state of Massachusetts, created 
during or about 1878, and that it thereupon succeeded to the busi- 
ness of the firm of Dennison & Co., consisting of the manufacture 
and saile of numerous articles adapted to the use of jewelers, such as 
paper boxes, labels, tags, jewelers' cotton, and the like, and aiso of 
numerous articles commonly sold by stationers, and that the property 
which in connection with the business of that flrm passed to the 
complainant embraced the "real estate, plant and other property of 
every name and nature belonging to the said flrm of Dennison & Ce, 
together with the good-will of the business of said flrm, and ail 
rights of whatsoever nature thereto appertaining, including the trade- 
marks, trade-names, désignations, labels and other indicia belonging 
and relating to said business." The bill further allèges: 

"Thereafter said business, founded and carried on as aforesaid and made over 
to your orator, was, without interruption continuously by your orator conducted 
and carried on without change, except that the said business from time to time 
lias been very greatly enlarged and extended by your orator, brancli liouses and 
agencies for the sale of its products throughout the United States and in for- 
eign countries having been by your orator established and conducted, with the 
resuit that your orator's business of manufacturing tags, labels and numerous 
other articles commonly known as stationers' specialties and jewelers' flnd- 
ings is, and for a long period of yeais has been, the most important and ex- 
tensive business of its kind existlng in the United States, and, your orator be- 
lieves, the largest and most important in the world. * * * And your orator 
further says that each of the numbers, désignations or marias liereinafter 
enumerated as having been by it used, was arbitrarily seleeted and applied and 
originally and for the flrst time used in connection with its business, and has 
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been, slnce the adoption thereof contlnuously, by your orator's predecessors 
and by your orator, without Interruption, used and availed of in connection 
with the sale of the particular tag, label, eheck, seal or other article to which 
it bas been appropriated. * * * And your orator avers tbat by reason ot 
the premises aforesaid, and otherwise, it now has, as against this défendant 
and otherwise, the sole and exclusive right to use in the United States and 
elsewhere the said marlîs, numbers and désignations, and each and ail of them, 
as trade-marlss in connection with the tags, labels, checks, seals and othèr ar- 
ticles to which they hâve severally related and been appUed." 

Two exhibits made part of the bill relate to sealing wax and are 
marked "Complainant's Wax" and "Defendant's Wax," being spéci- 
mens of sealing wax with its trade dress sold by the parties re- 
spectively. The boxes containing the wax and respectively used by 
them are of practically the same size, form and color. On the left 
hand upper corner of the lid or cover of the complainant's box there 
is a circle containing a monogram and the words "Trade Mark," and 
on the right hand lower corner of the lid there is a circle of the same 
size as that containing the monogram in which appear the words 
"Four Sticks." The most prominent and controlling words on the 
lid are printed diagonally thereon, running from the lower left hand 
corner to the upper right hand corner, and are "No. 2 American 
Express." The word "Dennison'è" appears on the upper portion of 
the lid immediately to the right of the circle containing the mono- 
gram, and the word "Manufacture" on the lower portion of the lid 
immediately to the left of the circle containing the words "Four 
Sticks." On the left hand upper corner of the lid or cover of the 
defendant's box there is a circle of the same size as those on the lid 
of the complainant's box, and of the same color, containing the 
words "Four Sticks," and on the lower right hand corner of the 
lid is another circle, similar in color and size, also containing the 
words "Four Sticks." The most prominent and controlling words on 
the lid, running diagonally from the lower left hand corner to the 
upper right hand corner of the lid, are "Xo. 2 American Express." 
Each box contains four eticks of sealing wax of substantially the 
same form, size and color. On each of the complainant's sticks ap- 
pear a monogram and the words "No. 2 American Express," be- 
neath which are. the words "Dennison Mfg. Co." On each of the de- 
fendant's sticks appear the words "No. 2 American Express" in the 
place on the stick coi'responding to that occupied on the complainant's 
sticks by the same words. On the end of the complainant's sticks 
appears a monogram eomewhat diflficult to decipher save through 
close observation. On the end of the defendant's sticks appears a 
crown. The différence between the marks on the ends of the sticks 
of the complainant and défendant res^jectively is not sufflcient to 
attract the attention of an ordinary purchaser using the degree of 
care customarily employed by those purchasing sucli articles. The 
same may be said of both the sealing wax and the boxes in which 
it is contained. The words "American Express" are not in them- 
selves descriptive of the article, its size or quality, and are properly 
the subject of exclusive appropriation as a trade-mark for sealing 
wax, and must under the averments of the bill be held to constitute 
a valid trade-mark. The bill, in my opinion, shows an infringement 
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by the défendant of the tra4e-màfk oï the complainant with respect 
not only to the sticks of sealing wax but to the, boxes, in which they 
are contained. In this particular the demurrer cannot be sustained. 
The copiplainant contends that the bill and exhibits show an 
exclusive right on its part to thèhse of certain letters and nu- 
merf»lsi in connection with sundry articles of such kinds as are 
manufactured and sold by the defenda,nt as well as by the com- 
plainant, and violations of that right by the défendant. This con- 
tention invoïves an assertioh that such lettèrs and numerals as 
applied to sùch articles are commOn law trade-marks of the com- 
plainant. Pi-çliminarily it should be observed that a demurrer ad- 
mits niatters bf fact wèll pleâded and ail reasonable inferences to 
be draWn tHerefrom, but not mère arguments or conclusions of law 
as made or drawn by the pleader. U. S. v. Des Moines Nav. & R. 
Co., 142 V. S: 510, 544, 12 Sup. Ct. 308; Chicot Go. v. Sherwood, 
148 U. S. 529, 13 Sup. Ct. 695. And "a fact impossible in law can- 
not be admittêd by a demurrer." Railroad Co. v. Palmes, 109 TJ. 
S. 244, 253, 3 Sup. Ct. 193. The bill further allèges: 

"That since the time of its incorporation your orator has continuée! uninter- 
ruptedly to conduct and carry ou the said. business as the successor in business 
In àll things of said Dennison & Co. and has byeti and Is now in the full, un- 
disturbed and complète possession and enjoytnent of the rjghts and properties, 
ail : and singular, of every nature and description, belongihg to its predecessors 
in business, ail and singular, ^pd the busin^çg by them carried on. And your 
orator says that for many years it and its predecessors hâve given much of thelr 
atteiitlon to the manufacture and salp of tàgs, labels, cards, tickets, wrappers, 
chéèKs, seàls, and' the lilie, of many différent sizes, shapes and styles. * * * 
And your orator says that the différent styles and sizes of tags, labels, tickets 
and similar goods by it produced and sold hâve been very numerous, consisting 
in some instances of perhaps a hundred examples, more or less, eacb difCerlng 
from the other in size or shape and each being required to meet a spécifie de- 
mand or adapted to a particular use to vphich no one of the others v^as adapted. 
To énable and promote the sale of thèse numerous examples difCering from each 
other in eSsential partieulars it became necessary to apply to each example a 
mark or number which would indicate its origin and by whom it was made, 
and serve also to indicate or suggest thé shape, size or style of the article. 
* * * It is now and has long been the custom for each manufacturer of 
tags, tickets, labels, seals, wrappers and boxes, as well as each manufacturer 
of Steel pens, pencils, buttons, ornamental nails and many other articles which 
are necessarily mafle in a great number of différent sizes, shapes and styles, 
to sélect, appropriate and use a séries of numbers or marks arbitrarily chosen 
and availed of by such manufacturer to thé exclusion of ail others, such cus- 
tom having its origin and fouùdation in the necessities of the trade and being 
of essential and fundamental Importance. * * * Your orator's predecessors 
and your orator hâve in connection with ail the différent goods which they 
hâve produced taken the greatest pains to sélect and apply numbers, marks 
and indicia in every instance arbitrarily chosen and having no relation what- 
soever to any chàracteristics of the goods, which were original with them and 
could be invested with a secondary meaning to indicate by whom the thing 
was: manufactured and also at the same time to assist in the identification of 
the thing to be ofCered and sold. This custom or rule your orator and Its 
predecessors hâve observed continuously with ail classes of goods which they 
havè produced, selecting and using such numbers and marks as had never been 
used Qr availed of by others and which would effectually serve to give indivld- 
uality to their goods and separate and differentiate the same from the goods 
of ail other producers. * * * And your otator says that each and ail of 
IJs said marks and désignations were adopted by your orator's predecessors 
or by your orator to dénote the origin of the tags, labels, seals and other ar- 
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tlcleB In connection wîth whlch they hâve been used. ♦ * • And your ora- 
tor further avers that by reason of the long, continuons and extenslve use, 
extendlng in a majority oi! instances for forty years or more, of tlie said marks, 
numbers and désignations in connection with tlie sale of your orator'» tags, 
labels, seals and other articles, and by reason of the great popularity of sald 
products, and each of them, and by reason of your orator's Industry, zeal 
and expenditures in the premlses and that of your orator's predecessors, it has 
for many years been true that said désignations and marks, and each and ail 
of them, whenever and wherever used in connection with the sale of tags, 
labels, checks, seals and other articles upon which they bave been used, hâve 
acqsired with the trade, the public and consumers a meaning and signlflcance 
as denoting and Identifying tags, labels, seals and other articles, and each of 
them, manufactured and sold by your orator and by It alone." 

With the exception of the words "American Express" as applied 
to sealing wax, the marks, numbers, indicia and désignations to 
which the controversy relates are letters or numerals, or both, 
possessing no marked peculiarity as to form or by way of ornamen- 
tation. The demurrer admits that such letters or numerals were 
arbitrarily selected and flrst applied by the complain&nt or its 
predecessors to the varions articles enumerated in the bill to in- 
dicate their origin or ownership and that for many years such ar- 
ticles hâve been bought, known and recognized by consumers and 
the public as being solely of the complainant's manufacture by 
reason of the letters or numerals applied to them by the complain- 
ant or its predecessors. It appears from the bill and exhibits, 
hov?ever, that the letters and numerals were employed by the com- 
plainant or its predecessors not only to indicate the origin of the 
articles produced by it, but to dénote or suggest their shape, size, 
style or quality. On page 17 of the complainant's catalogue are 
the words "Always Use the Letter when Ordering. The Number 
gives Size, the Letter the Quality." On many of the pages letters 
are used to designate either the quality of articles or their size or 
form, and it is nowhere stated in the catalogue that letters or nu- 
merals do or do not indicate or dénote the origin or ownership of 
the goods therein mentioned. While letters or figures arbitrarily 
chosen may not, and often do not, of themselves indicate shape, 
size, style, grade or quality, yet, if they be attached to articles to 
distinguish différent shapes, sizes, styles, grades or quality, they may 
become by association just as descriptive as words expressly defln- 
ing the same. It is urged on the part of the complainant that the 
letters and numerals, although indicating ehape, size, style or qual- 
ity, hâve according to the allégations of the bill a secondary mean- 
ing by association, disclosing to the public origin or ownership, and 
consequently must be held valid trade-marks. The défendant con- 
tends that as the function of the letters and numerals was to de- 
note shape, size, style or quality, they could not by association or 
otherwise constitute valid trade-marks, and that the bill in averring 
that they were such allegèd a légal impossibility not admitted by 
the demurrer. Does or does not the fact that the letters and nu- 
merals, which are applied to the complainant's articles to dénote 
their shape, size, style or quality, possess through association a 
secondary significance pointing to the origin or ownership pf such 
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articles, négative the existence of a right on the part of others to 
use such lettefs and numerals in connection with the manufacture 
or salé ôf like articles? Or, in other words, does or does not the 
right of the complainant to use the letters and numerals in con- 
nection with articles produced by it operate to exclude any right 
on the part of the défendant to use the same letters and numerals 
in connection with articles produced by the latter and similar to 
those produced by the complainant? The function of a trade-mark 
is to indicate to the public the orîgin, manufacture or ownership of 
articles to which it is applied, and thereby secure to its owner 
ail beneflt resulting from his identification by thé public with the 
articles bearing it. No person other than the owner of a trade- 
mark bas a right, without the consent of such owner, to use the 
same on like articles, because by so doing he would in substance 
falsely represent to the public that his goods were of the manu- 
facturé or sélection of the owner of the trade-mark, and thereby 
would or might deprive the latter of the profit he other wise might 
make by the sale of the goods which the purchaser intended to 
buy. Where a trade-mark is infringed the essence of the wrong 
consists in the sale of the goods of one manufacturer or vendor as 
those of another, and it is on this ground that a court of equity pro- 
tects trade-marks. It is not necessary that a trade-mark should 
on its face show the origin, manufacture or ownership of the arti- 
cles to which it is applied: It is suflficient that by association with 
such articles in trade it bas acquired with the public an under- 
stood référence to such origin, &c. This doctrine bas repeatedly 
been declared by the Suprême Court. Canal Co. t. Clark, 13 Wall. 
311, 323; Manufacturing Co. t. Traîner, 101 U. S. 51, 54; Medicine 
Co. V, Wood, 108 U. S. 218, 223, 2 Sup. Ct. 436; Menendez v. Holt, 
128 U. S. 514, 9 Sup. Ct. 143; Goodyear's India-Rubber Glove Mfg. 
Co. V. Goodyear Rubber Oo., 128 U. S. 598, 603, 9 Sup. Ct. 166; Law- 
rence Mfg. Co. V. Tennessee Mfg. Co., 138 U. S. 537, 546, 11 Snp. 
et. 396; Mill Co. v. Alcorn^ 150 U. S. 460, 462, 14 Sup. Ct. 151. A 
trade-mark may consist of a name, mark, form, brand, de vice or 
symbol, although well-known, but not previously used in connec- 
tion with the same article. And the Suprême Court bas in several 
cases recognized that, subject to certain qualifications, it may con- 
sist of letters or figures. McLean v. Fleming, 96 F. S. 245, 254; 
Lawrence Mfg. Co. v. Tennessee Mfg. Oo., 138 U. S. 537, 547, 11 Sup. 
Ct. 400. In the former case the court said: 

"Subject to the qualification before explained, a trade-mark may consist of 
a nanie, symbol, figure, letter, form, or device, if adopted and used by a manu- 
facturer or merchant in order to designate the goods he manufactures or sells 
to dlstingulsh the same from those manufactured or sold by another, to the end 
that the goods may be known In the market as his, and to enable him to se- 
cure such profits as resuit from his réputation for skill, industry, and fidellty." 

In the latter case the court, adopting language from the opinion 
in Manufacturing Co. v. S^iear, 2 Sandf. 599, said that no one bas 
a "right to the exclusive use of any words, letters, figures or sym- 
bols, which hâve no relation to the origin or ownership of the 
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goods, but are only meant to indicate their names or quality." 
In Manufacturing Co. V. Traîner, 101 U. S. 51, 55, the court used 
the following language, quoted with approval in Menendez v. Holt, 
128 U. S. 514, 520, 9 Sup. Ct. 144: 

"Letters or figures whicL, by the custom of traders, or the déclaration of 
the manufacturer of the goods to which they are attached, are only used to 
<î}note quality, are Incapable of exclusive appropriation, but are open to use 
by any one, like the adjectives of the language." 

In Coats T. Thread Ce, 149 U. S. 562, 13 Sup. Ct. 96G, the court 
held that "mère numérals used descriptively" were not "capable 
of exclusive appropriation," and said tliat "it is clear that neither 
the words 'Best Six Cord,' nor '200 Yds.' are capable of exclusive 
appropriation, as thej' are descriptive, and indicative only of qual- 
ity and length." Nothing can legally be appropriated by any one 
as a trade-niark which, aside from superiority in excellence, popu- 
larity or cheapness of the articles bearing it, would practically con- 
fer on him a monopoly in the production or sale of like articles. 
Indeed aside from superior excellence, popularity or cheapness of 
goods to which a legitimate trade-mark is applied, such trade-mark 
could be of little or no value to its owner. In Canal Co. v. Clark, 
13 Wall. 311, 323, the court said: 

"Ko one can claim protection for the exclusive use of a trade-mark or trade- 
name which would practically give him a monopoly in the sale of any goods 
other than those produced or made by liimself. If he could, the public would 
be injured rather than protected, for compétition would be destroyed." 

A trade-mark is designed to enable one legitimately to build up 
or protect his business, but not to deprive others of the right to 
use necessary or proper means for carrying on an honorable com- 
pétition in trade. No one has a "right to appropriate a sign or a 
symbol, which, from the nature of the fact it is used to signify, 
others may employ with equal truth, and therefore hâve an equal 
right to employ for the sarae purpose." Canal Co. v. Clark, 13 
Wall. 311, 324. Hence no one can acquire an exclusive right to the 
use, as a trade-mark, of a generic name, or word, which is merely 
descriptive of an article, or a sign, symbol, figure, letter, brand, 
form or device, which either on its face or by association, indicates 
or dénotes merely grade, quality, class, shape, style, size, ingrédi- 
ents or composition of an article, or a word or words in common 
use designating locality, section or région of country. The word 
"quality" is used in différent sensés in the cases. It is employed 
in some to dénote the grade, ingrédients or properties of an arti- 
cle, and in others to indicate generally the merit or excellence of 
an article as associated with or coming from a certain source. 
While there can be no valid trade-mark as denoting quality when 
used merely in the former sensé, there may be a valid trade-mark 
as indicating quality when used in the latter sensé. Thus in Mc- 
Lean v. Fleming, 96 U. S. 245, 253, the court said: 

"Such a proprietor, if he owns or controls the goods which he exposes to sale, 
is entitled to the exclusive use of any trade-mark adopted and applied by him 
to the goods, to distinguish them as being of a partieular manufacture and 
quality," &c. 

94 F.-42 
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In Medicine Co. t, Wood, 108 U. S. 218, 222, 2 Sup. Ot. 439, the 
court said: ' 

"He may thus notlfy the public of the origln of the article and secure to him- 
self the benefits of any particular excellence It may possess from the manner 
or materials of Its manufacture. Hls trade-mark is both a sign of the quallty 
of the article and an assurance to the public that It Is the genuine product of 
his manufacture." I 

In Menendez v. Holt, 128 U. S. 514, 520, 9 Sup. Ct. 144, the court, 
speaking of the words "La Pavorita" as applied to flour, said : 

"It was équivalent to the signature of Holt & Co. to a certiflcate that the 
flour was the genuine article which had been determined by them to possess 
a certain degree of excellence. * * * And the fact that flour so marked 
acquired an extensive sale, because the public discovered that it might be 
relied on as of a uniformly meritorlous quallty, demonstrates that the brand 
deserves protection rather than it should be debarred therefrom, on the ground, 
as argued, of being indicative of quallty only." 

The letters and numerals in question, taken severally, may fairly 
be considered such as by the custom of traders are used to dénote 
size, style, quality, &c. of articles in trade, and hence the complain- 
ant is not entitled to a monopoly in those letters and numerals, 
possibly to the inconvenience or détriment of other traders in ar- 
ticles similar to those manufactured and sold by him. Nothing 
that is hère said is intended to convey an idea that figures, like 
letters," may not be so combined as to constitute a valid trade-mark, 
or that a single letter or figure may not be so peculiar and unusual 
in form or omamentation as to answer the same purpose. The 
court is dealing only with the case before it. It appears from the 
bill and exhibits, as before stated, that the letters and numerals 
were adopted to dénote or indicate the origin or ownership, as 
well as the shape, size, style and quality of the çomplainant's 
goods; but it does not clearly appear whether such letters or fig- 
ures were adopted primarily for the purpose of indicating their 
origin or ownership. On the face of the bill and exhibits there is 
a serions question whether it does not appear that the letters and 
figures only secondarily pointed to origin. or ownership. But it is 
settled that a valid trade-mark cannot exist unless it point either by 
itself or by association primarily to origin, manufacture or ownership. 
In Lawrence Mfg. Co. v. Tennessee Mfg. Co., 138 U. S. 537, 547, 11 
Sup. Ct. 400, the court said: 

"Nothing is better settled than that an exclusive right to the Tise of words, let- 
ters or symbols, to indicate merely the quallty qî the goods to which they are af- 
fixed, cannot be acquired. And while if the primary object of the mark be to 
indicate origin or ownership, the mère fact that the article has obtained such 
a wide sale that it has also become indicative of quality, is not of itself suf- 
flcient to debar the owner from protection, and make it the common property 
of the trade: (Burtoh v. Stratton, 12 Fed. 696), yet if the device or symbol was 
not adopted Içr the purpose of indicating origin, manufacture or ownership, 
but was placed upon the article, to dénote class, grade, style or quality, it 
cannot be upheld as tèchnlcally a trade-mark." 

In Mill Go. V. Alcorn, 150 U. S. 460, 463, 14 Sup. Ct 152, the court 
said : 

"(1) That to acquire the right to the exclusive use of a name, device, or 
symbol, as a trade-mark, it must appear that it was adopted for the purpose 
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of identifying the origin or ownership of tlie article to which It is attached, 
or that such trade-mark miist point dlstinctively, either by itself or by associa- 
tion, to tbe origin, manufacture, or ownership of tlie article on whieh it is 
stamped. It must be designed as its primary object and purpose, to indicate 
the owner or producer of the commodity, and to distinguish it from llke articles 
manufactured by others. (2) That if the device, mark, or symbol was adopted 
or placed upon the article for the purpose of Identifying Its class, grade, style, 
or quality, or for any purpose other than a référence to or indication of Its own- 
ership, it eannot be sustained as a valid trade-mark." 

While the doctrine enunciated in the second paragraph above 
quoted may possibly be the subject of future modification in a case 
involving a décision of the point, the court must hold in the light 
of the authorities that the bill eannot be sustained in so far as it 
charges infringement of trade-marks, save in the instance of the 
words "American Express" as applied to sealing wax. 

The second of the two principal questions in the case is whether 
the bill and exhibits show unfair compétition in trade by the de- 
fendant 80 far as the complainant is concerned. The graduai but 
progressiTe judicial development of the doctrine of unfair compé- 
tition in trade has shed lustre on that branch of our jurisprudence 
as an embodiment, to a marked degree, of the principles of high 
business morality, involving the nicest discrimination between 
those things whieh may, and those which may not, be done in the 
course of honorable rivalry in business. This doctrine rests on 
the broad proposition that equity will not permit any one to palm 
ofl his goods on the public as those of another. The law of trade- 
marks is only one branch of the doctrine. But while the law of 
trade-marks is but part of the law of unfair compétition in trade, 
yet when the two are viewed in contradistinction to each other an 
essential différence is to be observed. The infringement of trade- 
marks is the violation by one person of an exclusive right of an- 
other person to the use of a word, mark or symbol. Unfair com- 
pétition in trade, as distinguished from infringement of trade- 
marks, does not involve the violation of any exclusive right to the 
use of a word, mark or symbol. The word may be purely generic 
or descriptive, and the mark or symbol indicative only of style, 
size, shape, or quality, and as such open to public use "like the ad- 
jectives of the language," yet there may be unfair compétition- in 
trade by an improper use of such word, mark or symbol. Two 
rivais in business competing with each other in the same line of 
goods may hâve an equal right to use the same words, marks or 
symbols on similar articles produced or sold by them respectively, 
yet if such words, marks, or symbols were used by one of them be- 
fore the other and by association hâve come to indicate to the pub- 
lic that the goods to which they are applied are of the production 
of the former, the latter will not be permitted, with intent to mis- 
lead the public, to use such words, marks, or symbols in such a 
manner, by trade dress or otherwise, as to deceive or be capable 
of deceiving the public as to the origin, manufacture or ownership 
of the articles to which they are applied; and the latter may be re- 
quired, when using such words, marks, or symbols, to place on ar- 
ticles of his own production or the packages in which they are 
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usually BOld something clearly denoting the origin, manufacture 
or ownership of such articles, or negativing any idea that they 
were produced or sold by the former. In Coats v. Thread Co., 149 
U. S. 563, 566, 13 Sup. Ct. 967, tlie court said: 

"Irrespective of the teehnical question of trade-mark, the défendants hâve no 
rlght to dress their goods up in such manner as to deceive an intendlng pur- 
chaser, and indnce him to belleve he is, buying those of the plaintlfC. Rival 
manufaeturers may lavirfully compete for the patronage of the public In the 
quality and priée of their goods, in the beauty and tastefulness of their en- 
closing packages, In the extent of their advertising, and in the employment of 
agents, but thfey hâve no rlght, by Imltative devices, to beguile the public into 
buying their vfares under the impression they are buying those of their rivais." 

This subject was exbaustively examinedandadmirablyexplained 
in the foUowing two récent cases; one decided by tbe House of 
Lords in March, 1896, and the other by the Suprême Court in May 
of the same year. In Eeddaway v. Banham [1896] App. Cas. 199, 
it was held that one person was not entitled to pass off his goods 
as those of another by selling them under a name which was likely 
to deceive purchasers, whether immédiate or ultimate, into the be- 
lief that they were buying the goods of the former, although the 
name used was in its primary meaning merely a true description 
of the goods. The plaintiffs had during several years made belt- 
ing laxgely composed of camel hair, and sold it as "Camel Hair 
Belting," which name had come to mean in the trade the plaintifEs' 
belting and nothing else. Afterwards the défendants sold belting 
made of the yarn of camel's hair, etamping it "Camel Hair Belting," so 
that it was likely to mislead purchasers into tïie belief that it was 
the plaintiffs' belting, thus endeavoring to pass off their goods as 
those of the plaintiffs. It was held that the plaintiffs were entitled 
to an injunction restraining the defehdants from using the words 
"Camel Ha^r" as descriptive of or in connection with belting man- 
ufactured by the défendants or belting other than of the plaintiffs' 
manufacture, sold or offered for sale by the défendants, without 
clearly distinguishing such belting from that of the plaintiffs. 
Lord Halsbury, L. C, in his address moving for judgment for the 
plairitiffs, said: 

"For myself,, I believe the principle of law may be very plainly stated, 
and that is, that nobody bas any rlght to represent his goods as the goods of 
somebody elge. Hovf far tiie use of particular words, signs, or pietures does 
or does not come up to the proposition which I bave enunciated in each par- 
ticular case must always be a question of évidence, and the more simple the 
phraseology, the more lilîe it is to a mère description of the article sold, the 
greater becomes the difticulty of proof; but if the proof establishes the fact 
the légal conséquence appears to foUow. * * • It would be Impossible, 
for Instance, to say that a trader eould not describe his goods truly by enumer- 
ating the particulars of what they consisted, unless such description was cal- 
culated to deceive and make his goods pass as the goods of another. What 
in each case or In each trade will produce the effect intended to be prohibited 
is a matter w^hlch must dépend upon the circumstanees of each trade, and 
the peculiarities of each trade. It would be very rash a priori to say how far 
a thing might or might not be deseribed, without belng familiar with tbe 
technology of the trade." 

Lord Herschell said: 

"For many years belting made of camel hair yarn had been known in the 
markets of the world. It had been sold under a variety of names. But there 
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was ample évidence to justify the flnding, that amongst those who werc the pur- 
chasers of such goods, the words 'eamel hair' were not applied to belting made of 
that material in gênerai; that, in short, it did not mean in the market belting 
made of a particular material, but belting made by a particular manufacturer. 
* * * I eannot help saying that, if the défendants are entitled to lead pur- 
chasers to believe that they are getting the plaintifEs' manufacture when they 
are not, and thus to cheat the plaintiffs of some of their legitimate trade, I 
Bhould regret to find that the law was powerless to enf orce the most elementary 
principles of commercial morality. * * * The name of a person, or words 
forming part of the commoE stocli of language, may become so far associated 
witli the goods of a particular maicer that it is capable of proof that the use 
of them by themselves without explanation or qualification by another manu- 
facturer would decelve a purchaser into the belief that he was getting the 
goods of A when he was really getting the goods of B. In a case of this de- 
scription the mère proof by the plaintiff tliat the défendant was using a name, 
Word, or device which he had adopted to distinguish bis goods would not entitle 
liim to any relief. He could only obtain it by proving further that the défend- 
ant was using it under such circumstances or in sucli manner as to put off liis 
goods as the goods of the plaintiff. If he could suceeed in proving this I thiuli 
lie would, on- well-established principles, be entitled to an Injunction. In my 
opinion, the doctrine on which the judgment of the Court of Appeal was based, 
that where a manufacturer has used as his trade-mark a descriptive word he 
is never entitled to relief against a person who so uses it as to induce in pur- 
chasers the belief that they are getting the goods of the manufacturer who 
has theretofore employed it as his trade-mark, is not supported by authority, 
and eannot be defended on principle. I am unable to see why a man should 
be allowed in this way more than in any other to deceive purchasers into the 
belief that they are getting what they are not, and thus to filch the business 
of a rival. » * * j rather demur, however, to the statement of James. 
L. J., that the défendant in Wotherspoon v. Currie LL- 11- 5 H. L. 508] was 
not telling a lie in calling his starch 'Glenfleld starch,' as I do to the view that 
the défendants in this case were telling the simple truth when they sold their 
belting as camel hair belting. I think tlie fallacy lies in overlooking the fact 
that a Word may acquire in a trade a secondary signification difCering from 
its primary one, and that if it is used to persous in the trade who will under- 
stand it, and be known and intended to uuderstaud it in its secondary sensé, 
it will none the less be a falsehood that in its primary sensé it may be true. 
A man who uses language which will convey to persons reading or hearing 
it a particular îdea which is false, and who knows and intends this to be the 
case, is surely not to be absolved from a charge of falsehood because in another 
sensé which will not be conveyed and is not intended to be conveyed it is true." 

Lord Macnaghten said: 

"ïhe substance of Heddaway's complaint, as I understand it, is that llr. 
Banham is putting his goods on the market under a désignation which enables 
purchasers from him to make a ftilse représentation to their eustoiuers. It is 
immaterial that the désignation in question, taken by itself, would convey to 
a i)eison not conversant with the trade information which eannot be called 
untrue it by means of that désignation Mr. Banlinni does make, not perhaps 
directly, but certainly through the médium of other persons, a false représenta- 
tion that his goods are the goods of Reddaway. * * * xhe appellants con- 
cède— they eannot indeed any longer dispute— that everybody who makes belt- 
ing of camel hair is entitled to describe his belting as camel hair belting pro- 
vided he does so fairly. But they contend, and I think with reason, that 
neither Banham nor anybody else is entitled to steal Reddaway's trade under 
color of imparting accurate and possibly interesting information. * * * The 
learned counsel for the respondents maintained that the expression 'camel 
hair belting' used by Banham was the 'simple truth.' Their proposition was 
that 'where a man is simply telling the truth as to the way in which his 
goods are made, or as to the materials of which they are composed, he eannot 
i)e held liable for mistakes which tlio public may make.' That seems to me 
to be rather begging the question. Can it be said tliat the description 'camel 
hair belting' as used by Banham is the simple ti'uthV I will not caU it an 
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ab«8e pf language to say so, but certainly it is not altogether a happy expres- 
sion. $he whole merit of that description, Its one virtne for Banham's pur- 
poses, lies in Itsduplicity. It means two things. At Banllàm's worlis, where 
it cannot mean ïteddaway's belting, it may be coustrued tO mean belting 
made of camel's hair; abroad, to the German manufacturer, to the Bombay 
mill-owner, to the up-country native, it must mean Eeddaway's belting; it 
can mean nothing else, I venture to think that a statement whlch is litèrally 
true, but whlch is intended to convey a false Impression, bas something of 
a faulty ring about it; it is not sterling coin; it has no right to the genulne 
stamp and impress of truth." 

In Singer Mfg. Co. v. June Mfg. Co., 163 U. S, 169, 16 Sup. Ct 
1002, the court, after holding that on the expiration of a patent 
the right to nïake the thing theretofore covered by it as well as 
the generic désignation which the thing acqnired during the ex- 
istence of the monopoly passed by dedication to the public, said : 

"But It does not follow, as a conséquence of a dedication, that the gênerai 
power, yested in the public, to make the machine and use the name Imports 
that there is no duty Imposed, on the one using it, to adopt such précautions 
as will protect the property of others and prevent injury to the public Interest, 
if by doing so no substantial restriction is Imposed on the right of freedom 
of use. This principle is elementary and applies to every form of right, and 
is generally expressed by the aphorism sic utere tuo ut alienum non leedas. 
This qualification results from the same principle upon whlch the dedication 
rests, that is, a regard for the interest of the public and the rights of in- 
dividuals. It is obvlous that if the name dedicated to the publie, either as a 
conséquence of the monopoly or by the voluntary act of the party, has a 
twofold signiflcance, one generic and the other pointing to the orlgin or manu- 
facture and the name is availed of by another -wlthout clearly indicating that 
the machine, upon which the name is marked, is made by him, then the right 
to use the name because of its generic signification, would imply a power 
to destroy any good will which belonged to the original maker. It would 
import, not only this, but also the unrestrained right to deceive and defraud 
the public by so using the name as to delude them into believing that the 
machine made by one person was made by another. To say that a person who 
has manufactured machines under a patented monoply can acquire no good 
will, by the excellence of his worlt, or the developement of his' business, dur- 
ing the patent, would be to seriously ignore rights of private property, and 
would be against public policy, since it would deprlTe the one enjoying the 
patent of ail incentive to make a machine of a good quallty, because at its 
termination ail the réputation or good will resulting from meritorious work 
would be subject to appropriation by every one. On the other hand, to eompel 
the one who uses the name after the expiration of the patent, to indicate that 
the articles are made by himself, in no way impairs the right of use, but sim- 
I)ly régulâtes and prevents wrong to individuals and injury to the public. 
This fact is fully recognlsied by the well settled doctrine which holds that 
although 'every one has the ahsolute right to tise his own name honestly in 
his own business, even though he may thereby incidentally interfère with and 
injure the business of another having the same name. In such case the in- 
convenlence or loss to which those having a common right are subjected is 
damnum absque injuria. But although he may thus use his name, he 
cannot resort to any artifice or do any act calculated to mislead the public 
as to the identity of the business flrm or establishment, or of the article pro- 
duced by them, and thus produce injury to the other beyond that which 
results from the similarity of name.' * * * Where the name is one which 
has prevlously thereto corne to indicate the source of manufacture of particular 
devices, the use of such naine by another, unaccompanied with any précau- 
tion or indication, in itself amounts to an artifice calculated to produce the 
déception alluded to in the foregoing adjudications. * * * The resuit, then, 
of the American, the English and the French doctrine universally upheld is 
this, that where, during the lif e of a inonopoly created by a patent, a name, 
whether it be arbitrary or be that of the inventor, has become, by his con- 
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sent, either express or tacit, the identifying and geueric name of the thing 
patentes, this name passes to the public wlth the cessation of the monopoly 
which the patent created. Where another avails himself of this public decli- 
cation to make the machine and use the generic désignation, he can do so in 
ail forma, with the fullest liberty, by afflxing such name to the machines, by 
referring to it in advertisements and by other mcans, subject, however, to 
the condition that the name must be so iised as not to deprive others of their 
rights or to deeeive the publie, and, therefore, that the name must be aceom- 
panied with such indications that the thing manufactured is the -woria of the 
one mailing It, as will unmistalvably inform the public of that fact." 

Certain exhibits, made a part of the bill, relate to gummed labels, 
including "Complainaiit's Crummed Labels" A, B, C, and D, and 
"Uefendant's Gummed Labels" A, B, C, and D. The defendant's 
gummed labels contained in exhibit "Defendant's Gummed Labels 
A"' are of the same size, shape and color as those contained in ex- 
hibit "Complainant's Gummed Labels A." There is no word, let- 
ter or figure to distinguish the labels from each other. A dozen 
small boxes are packed by the parties respectively in each of the 
larger boxes. Ail of the small boxes are of substantially the same 
size, shape and color, and contain the same number of labels. On 
the lid of each of the small boxes of the complainant is a label in 
ail respects similar to those within it, save that it has printed on 
it "Dennison's 223." On the lid of each of the small boxes of the 
défendant is a similar label containing only the number "223." 
The large box of each of the parties is of substantially the same 
size and shape; that of the complainant being gray, and that of 
the défendant salmon colored. On one end of the complainant's 
box on a label similar to those in the small boxes are the word and 
number "Dennison's 223," and on one end of the lid are the words 
in block capitals "Extra Gummed." ■ On one end of the defendant's 
box on a label similar to the complainant's is the number "223," 
and on one end of the lid are the words in block capitals, similar 
to those used by the complainant, "Extra Gummed." In the case 
of both parties the words "Extra Gummed" are on a label unlike 
those contained in the small boxes, but precisely similar to each 
other. On the top of the lid of the complainant's large box the 
following appears: "1 Dozen. Dennison's Gummed Labels are 
warranted perfect in sticking qualifies, full count, and well printed 
and eut." There are no words or figures on the top of the lid of 
the defendant's large box. A comparison of the exhibit "Defend- 
ant's Gummed Labels B" with the exhibit "Complainant's Gummed 
Labels B" shows a similar condition of things, save in the follow- 
ing particulars. The boxes and labels are larger, each large box 
containing ten small boyes. The small boxes of the complainant 
and défendant are numbered "2004" ; those of the complainant hav- 
ing also the number and word "100 Dennison's" above the numéral 
"2004." The label on the end of the complainant's large box bears 
the following: "1000 Dennison's 2004," while that on the end of 
the defendant's large box contains merely the number "2004"; and 
on the lid the number "1000" is substituted for "1 Dozen." A com- 
parison of the exhibit "Defendant's Gummed Labels C" with the 
exhibit "Complainant's Gummed Labels C," shows a condition of 
things similar in ail respects to that disclosed in the complain- 
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ant's and defendant's exhibits A, except as to size, and tliat botli 
the large and small boxes of the défendant and complainant are 
numbered "209." And precisely the same statement which bas 
been made as to exhibits is applicable to the exhibit "Defendant's 
Gummed Labels D" when compared with "Complainant' s Grummed 
Labels D," except that both the large and small boxes of the par- 
ties are numbered "201." It should be added that on the large 
boxes shown in the defendant's exhibits C and D there is a paper 
band apparently for the purpose of holding the lid to the box, 
containing a biack star with a white circle in its center. Within 
the circle are the letters "T M Co" and the words, "One Dozen 
Boxes Gum Labels Double Gummed," are on the band beneath the 
star. This band, however, is not fastened in any manner to the 
boxes and readily slides off of them, and on sale of the labels may 
or may not be removed or replaced. It is in the highest degree 
unreasonable to assume that, after the complainant had adopted 
the numbers "223," "2004," "209" and "201" in connection with 
certain trade dress for certain sizes and styles of labels to which 
they were applied, the defendant's use of the same numbers and 
substantially the same trade dress, with the omission of its name, 
in connection with the same sizes and styles of labels, was an ac- 
cidentai coincidence. It is true that the complainant's boxes bore 
its name, but it is a fact of much signiûcance that the boxes of the 
défendant did not bear its name, or any word, mark or figure to 
distinguish them from the complainant's, or to indieate that the 
labels therein contained were put on the market by the défendant 
or by any person other than the complainant. The bill charges 
that the trade dress and numbers, as used by the défendant in con- 
nection with the gummed labels, were a fraudulent imitation by it 
of the trade dress and numbers as applied by the complainant to 
similar labels, and that the purpose of the défendant in resorting 
to such fraudulent imitation was to deceive the trade and the pub- 
lic. The défendant had an equal right with the complainant to 
manufacture and sell the same sizes and styles of labels, but not 
intentionally and f raudulently to dress them by such a mode of 
packing or numbering as to cause or be likely to cause purchasers 
to mistake them for those produced by the complainant. In U. S. 
V. American Bell Tel. Co., 128 U. S. 315, 356, 9 Sup. Ct. 93, the court 
said: 

"It is a mistake to suppose that In stating the facts which constitute a 
fraud, where relief is soujrht in a bill in equity, ail the évidence which may 
be addueed to prove that fraud must be reclted In the bill. It Is sufflcient if 
the main facts or incidents which constitute the fraud against which relief 
is desired shall be falrly stated, so as to put the defeiidant upon his guard and 
apprise hlm of what answer may be requlred of him." 

And Jiere, as was said by the court in City of St. Louis v. Knapp 
Ce, 104 U. S. 658, 661, "while the allégations might hâve been more 
extended, without departing from correct rules of pleading, they 
distinctly apprise the défense of the précise case it is required to 
meet." On this demurrer it must, in view of the averments in the 
bill, be held that the défendant sought by imitative devices, likely 
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to prove successful, to beguile the public into buying ita goods 
under the impression that they were those of the complainant, and 
therefore was guilty of unfair compétition in tiade. 

Bef erence is made in the bill, among other things, to two exhibits, 
made part of the bill, marked, respectively, "Complainant's Price 
List of Gummed Paper" and "Defendant's Price List." Both relate 
to adhesive paper, of différent colors and give samples of the same. 
Each sample contains a numéral, the name of the color and the di- 
mensions, in figures, of a full sized sheet. Each of the complainant's 
samples has printed on it "Dennison's Gummed Paper," and each of 
those of the défendant bears the words "Thomas Mfg. Co. Gumnied 
l'aper. ' Aside from the words "Dennison's Grummed Paper" and 
"Thomas Mfg. Co. Gummed Paper," samples of the paper of the par- 
ties respectively, are marked as follows : 



Complainant's 
Samples. 


Defendant's 
Samples. 


Complainant's 

Samples. 


Defendant's 
Samples. 


No. 1. 

White Folio. 

Size 17x22. 


No. 1. 

White Folio. 

Size 17x22. 


No. 2. 

White Folio. 

Size 17x22. 


No. 2. 

White Folio. 

Size 17x22. 


No. 02. 

Ail Rope. Tea. 

Size 20x24. 


No. 02. 

Ail Rope, Tea. 

Size 20x24. 


No. 314. 

Salmon Médium. 

Size 20x25. 


No. 31/2. 

Salmon Médium. 

Size 20x25. 


No. 4. 

Sfellow Médium. 

Size 20x25. 


No. 4. 

Yellow Médium. 

Size 20x25. 


No. 14. 

Green Plated 

Size 20x24. 


No. 14. 

Green Plated. 

Size 20x24. 


No. 5. 

Blue Médium. 

Size 20x25. 


No. 5. 
Blue Médium. 

Size 20x25. 


No. 15. 

Green Glazed, 

Size 20x24. 


No. 15. 

Green Glazed. 

Size 20x24. 


No. 6. 

Green Médium. 

Size 20x25. 


No. 6. 

Green Médium. 

Size 20x25. 


No. 18. 
TJltramarine 
Blue Plated. 

Size 20x24. 


No. 18. 
TJltramarine 
Blue Plated. 
Size 20x24. 


No. 7. 

Daik Pink 

Médium. 

Size 20x25. 


No. 7. 

Dark Pink 

Médium. 

Size 20x25. 


No. 20. 

Vermillion 

Plated. 
Sizo 20x24. 


No. 20. 
Vermillion 

Plated. 
Size 20x24. 


No. 9. 
Light Pink 

Médium. 
Size 20x25. 


No. 9. 
Light Pink 

Médium. 
Size 20x25. 


No. 201/3. 
Vermillion 

Glazed. 
Size 20x24. 


No. 2OV2. 
Vermillion 

Glazed. 
Size 20x24. 


No. 11. 

Salmon Plated. 

Size 20x24. 


No. 11. 

Salmon Plated. 

Size 20x24. 


No. 22. 
Coated Labe' 

Paper. 
Size 17x22. 


No. 22. 
Coated Label 

Paper. 
Size 17x22. 


No. 13. 

Orange Plated. 

Size 20x24. 


No. 13. 

Orange Plated. 

Size 20x24. 


No. 23. 
BufE Plated. 

Size 20x24. 


No. 23. 
BiUï Plated. 
Size 20x24. 



The color of eac-h sample corres])onds with its nanie, and, while 
in a few instances a sample similarly marked by the' complainant 
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and défendant varies appreciably in shade of color, in most cases 
they are indistinguishable to tlje ordinary observer. Accidentai 
coincidence is ont of the question so far as the numbers, the names 
and the sizes on thèse samples, in their séquence, are concerned. 
In thèse particulars the défendants samples are manifestly a 
studied imitation of those of the complainant. The bill allèges 
with respect to thèse price lists as f ollows : 

"That the défendant, at the time and place aforesaid, in fraudulent imitation 
of your orator's said priée list and for the purpose of deceiving the trade and 
public, has made and used a liook or price list which Is a studied imitation 
of your orator's said priée list. * * « And your orator says, on information 
and bellef, that the défendant, having prepared large munbers of price lists 
like that herewith produced and marlied 'Défendants Price List,' has dis- 
trlbuted the same for use in the trade and by dealers, in fraudulent violation 
of your orator's rights, whereby the public hâve been misled and unfair com- 
pétition in business promoted, and your orator's sales reduced, to its great loss 
and injury actually sustained." 

The front and back covers of "Defendant's Price List" radically 
differ from the front and back covers of "Complainant's Price List 
of Gummed Paper." The former state in prominent words that the 
gummed papers are manufactured by the défendant, while the lat- 
ter state with equal clearness that the gummed papers are manu- 
factured by the complainant. Each sample of the complainant 
bears its name, and the name of the défendant is on each of its 
samples. The bill does not charge fraudulent combination be- 
tween the défendant and dealers, to whom its price lists are fur- 
nished, to deceive purchasers as to the origin, manufacture or own- 
ership of the gummed paper. Substantially the same may be said 
of the other price lists and catalogues of the respective parties. 
The bill does not allège whether the gummed paper of the défend- 
ant as sold in the market does or does not bear any distinguishing 
marks or words, nor describe the style or characteristics of its 
trade dress or packing. Détails and circumstances necessary for 
the formation of an intelligent opinion are not disclosed. The 
same considérations apply to other causes of complaint alleged in 
the bill. The bill and exhibits show on their face that the com- 
plainant is entitled to some relief, and with respect to other relief 
prayed a décision should be reached, not on demurrer, but after a 
full hearing of the case on such évidence as shall be adduced. 
Brooke v. Hewitt, 3 Ves. 253; Verplank v. Gaines, 1 Johns. Ch. 57. 
A case much in point in this immédiate connection is Merriam v. 
Publishing Co., 43 Fed. 450, where Mr. Justice Miller, in delivering 
the opinion of the court overruling the demurrer, said : 

"Now, taking ail of thèse allégations together, there may be some évidence 
of a fraudulent intent on défendants' part to get the benefit of the réputation 
of the édition of Webster's Dictionary which the complainants are publishing, 
and it may possibly be that, in conséquence of the facts averred, the pubhc 
are deceived, and that the complainants are damaged to some extent. We 
think, therefore, that this is one of those cases where, as the facts are stated 
in the complaint, the interests of justice would be best subserved by re- 
quiring the défendants to answer, so that there may be a full and fair investi- 
gation of the law and facts upon a final hearing." 

In view of thèse authorities it is unnecessary to décide whether 
the demurrer in this case should be treated as a single demurrer to 
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the whole bill, or as in effect several demurrers applicable to dif- 
férent portions of the bill, and collectively covering ail of it. 

The demurrer must be overruled and the défendant be required 
to make answer to the bill by the first Monday in June next. 



ILLINOIS WATOH-CASE CO. et al. v. ELGIN NAT. WATCH CO. 

(Circuit Court of Appeals, Seventh Circuit. June 6, 1899.) 

No. 525. 

1. Tradk-Makks— Geogeaphical Names— "Elgin" Watchbs. 

Under the rule estahlislied by a uniform course of décision that geograph- 
ical names cannot be appropriated as trade-niarlcs, the word "Elgin," as 
applled to watches or watch movements, though exclusively used by a 
companj' for so long a time that it bas conie to be recognized by the public 
in the United States and foreign countries as designating the partlcular 
manufacture of such company, cannot beconie a trade-mark, so that its 
registration, under the act of March 3, 1881. will entitle that company, 
under the act, to protection by a fédéral court in its exclusive use in foreign 
trade.i 

3. SaME — UnFAIR COiMPETITION — JuBISDICTION OF FeDEBAL COURTS 

The right to an injunction against unfair compétition in trade does not 
rest on the right of complainant to be protected in the exclusive use of a 
trade-mark, but upon the ground of fraud; and the fédéral courts hâve no 
jurisdiction of a suit for such au injunction, even with respect to foreign 
commerce, unless by reason of diversity of citizenship between the parties, 
or at least its jurisdiction is so limited, and the act of March 3, 1881, by 
whieh, if at ail, it is conferred, is of such doubtful constltutionality that it 
will not be exercised in à suit between citizens of the same state. 
3. Same— Suit for lN,ruNCTiON— Sufficibnct of Bill. 

A bill for an injunction to restrain défendant from using a name claimed 
by complainant as a trade-mark, which contains no allégation of actual 
fraud or fraudulent intent on the part of défendant, is insufflcient to entitle 
the complainant to relief, unless his right to the exclusive use of the name 
as a trade-mark is established. 

Appeal from the Circuit Court of the United States for the Northern 

District of Illinois. 

The appellee, the Elgin National Watch Company, filed its bill in equity in 
the court below, setting forth that it was a corporation organized under the laws 
of the State of Illinois, and having its principal place of business at Elgin, 
and its office at Chicago, in that state; tliat the défendant, the Illinois Watch- 
Case Company, is a corporation created and organized under the laws of the 
state of Illinois, and having its principal jUace of business at Elgin, in that 
state; that the other défendants named were citizens of the state of Illinois, 
and were, respectively, the défendant Duncan, président, treasurer, and super- 
intendent, and the défendant Abralmms, secretary, of the Illinois Watch-Case 
Company; that prior to April 11, ISfiS, the complainant engaged in manufac- 
turing watches at Elgin, then a small town containing no other manufactory 
of watches or watch cases; that the complainant built up a large business in 
such manufacture; that the watches and watch movements so made by com- 
plainant bave become known ail over the world, and hâve been largely sold and 
used both in the United States of America and in foreign countries; that before 
that date the complainant had adopted the word "Elgin" as a trade-mark for 
its watches and watch movements, which word was marked upon the watches 



1 As to right to use geographieal names as trade marks and names, see note 
to Hoyt V. J. T. Lovett Co., 17 C. C. A. 057. 
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and watch mOTeinents, both those whlch entered Into commerce In thls country 
and those exported to and sold In f oreign countries, and that the complalnant's 
watches became known ail over the world as Elgln watches, whicli word de- 
clared thelr origin and source as a product of the complalnant's manufacture, 
and they became known from those of ail other watches by the distinguishlng 
Word or trade-mark "Elgln," whlch word, at the time of Its adoption, had been 
appropriated by no other person, flrm, or corporation as a trade-mark or dés- 
ignation of goods; that this trade-mark the complalnant caused to be regis- 
tered on the 19th day of July, 1892, under the act of congress, relating to the 
registration of trade-inarks, approved March 3, 1881 (21 Stat. 502); that the 
défendants hâve infringed upon the rights of the complalnant by engraving or 
otherwise afflxlng the word "Elgln" to watch cases made and sold by them; 
that such watch cases are adapted to recelvlng watch movements of différent 
construction from those made by the complalnant; that Inferlor watch move- 
ments are liable to be, and often are, Incased In them, and, when so incased, 
the entire watch, inc-luding both movement and case, appears upon the market 
with the Word "Elgln" upon it, thereby leadlng the public to believe that such 
watch, as an entlrety, was made by the complalnant, and enabling parties un- 
lawfully using the word "Elgin" to profit by the great réputation of the com- 
plalnant, to palm ofC other and Inferlor goods as the goods made by the com- 
plalnant, to injure the réputation of the complalnant as a watchmaker, and to 
deprive it of a portion of the business and patronage whlch it would otherwise 
reeelve from the public. The prayer of the blU is for an injunction to restrain 
défendants "from directly or Indlrectly maklng or selling any watch case or 
watch cases marked with your orator's sald trade-mark, and from using your 
orator's said trade-mark In any way upon watches or watch cases, or in the 
defendant's prlnted advertlsements, clrculars, labels, or on boxes or packages in 
whlch the said watoh cases are put up or exposed for sale." A demurrer lu- 
terposed to this bill being overruled, défendants answered, denylng the legality 
of the registration of the trade-mark, denylng the rlght of the complalnant to 
the exclusive use of the word as a trade-mark, asserting that they had never 
manufactured or sold, or offered for sale, watches or watch movemeuts, but that 
they manufactured at Elgln watch cases only, and that the complalnant had 
never manufactured or sold watch cases with tiie word "Elgin" upon them; that 
the business of the two corporations are distinct and sepax-ate, the one from the 
other, and that, whenever the défendant company had used the name "Elgin," 
It.had usually, If not Invariably, been done In connection with some other 
word. as "Elgin Giant," or "Elgin Commander," or "Elgln Tiger," or some 
other word used In combination with the word "Elgin" or "Elgin, Illinois"; 
that the company has seldom, if at ail, used the word "Elgin" alone or sepa- 
rately as reglstered by the complalnant upon goods exported to foreign nations 
or used in foreign commerce, but only in domestic commerce, and to inform the 
public of the place where the watch cases of the défendant company were 
manufactured; that such watches were sold upon a guaranty runnlng for a num- 
ber of years, so that it became necessary to Inform purchasers of the city where 
the défendant company was carrying on Its business, that purchasers miglit be 
able to find the company in case it became necessary to call upon it to make 
good its guaranty; that the term "Elgin" is a geographical name, indicating the 
name of a prominent manufacturlng city, and that any manufacturer of watches, 
watch movements, or watch cases is at liberty to locate or carry on bis business 
thëreat, and that the name may not be appropriated by any single manufac- 
turlng person, firm, or corporation, but Is open, as a eommon rlght. to the use 
of any person carrying on business at that city. ïo this answer there was a 
gênerai replication, and, upon proofs taken, the parties proceeded to a hearing. 
By leave of the court at or immediately after the hearing and before decree, the 
complalnant amended its bill, alleglng that the watch cases so manufactured 
and marked by the défendants in violation of the complalnant's rlght "are in- 
tended by the défendants to be sold In foreign countries, and are in fact ex- 
ported to and sold In foreign countries." A decree passed for the complalnant 
that the use of the word "Elgin," whether alone or in connection with otlier 
words, was a violation and infringement of the complalnant's exclusive rights 
in the premises, and that an injunction Issue restraining the use of the word 
"Elgin" alone or in connection with other words or devices upon watches or 
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wateh cases, oi upon packages containing watches or Tratch cases, golng into 
commerce with foreign nations or with the Indian tribes. In such a way as to 
be liaWe to cause purchasers or others to mistake said watcUes or watch move- 
ments Incased In such wateh cases for watches or watch movements manufao- 
tured by the complainant. The opinion of the court below is reported. Blgin 
Nat. Watch Co. v. Illinois Watch-Case Co., 89 Fed. 487. 

Thomas A. Banning and Ephraim Banning, for appellants. 
Ljsander Hill, for appellee. 

Before WOODS and JENKINS, Circuit Judges, and BUNX, Dis- 
trict Judge. 

JENKIXS, Circuit Judge, upon this statement of the case, de- 
livered the opinion of the court. 

It was ruied in Trade-Mark Cases, 100 U. S. 82, that the act of 
congress approved August 14, 1876 (19 Stat. 141), was void for want 
of constitutional authority, but the court expressly left the ques- 
tion undecided "whether the trade-mark bears such a relation to 
commerce, in gênerai terms, as to bring it within congressional 
control when used and applied to the classes of commerce which 
fall within that control." That the congress had no power, under 
the commerce clause of the constitution, to regulate the subject, 
was ruled by the circuit court of the United States for the Eastern 
district of Wisconsin in Leidersdorf t. Flint, 8 Biss. 327, Fed. Cas. 
No. 8,219. This is the only direct adjudication upon that question. 
Following the décision of the suprême court in the Trade-Mark 
Cases, the congress of the United States enacted the présent law 
(Act March 3, 1881; 21 Stat. 502), limiting its opérations to trade- 
marks used in commerce with foreign nations or with the Indian 
tribes. There has been no ruling upon the constitutionality of 
this act, and it need only be said that its validity is fairly doubtful. 

The appellee, the complainant below, by its bill asserts and seeks 
to maintain its right to the use of the word "Elgin"" as a trade- 
mark, claiming that right as one arising under fédéral law. It is, 
of course, clear that this bill cannot be sustained, ail of the parties 
to it being citizens of the same state, unless its right can be sus- 
tained as one arising under the laws of the United States. The 
statute does not deflne what shall constitute a trade-mark. To 
détermine, therefore, what that trade-mark is which is protected by 
this statute, we must be referred to the c<»mmon law. It is not 
now a question that no one can acquire an exclusive right to the 
use of geographical names as trade-marks. Canal Co. v. Clarke, 13 
Wall. 323; Lawrence Mfg. Co. v. Tennessee Mfg. Co., 138 U. S. 547, 
11 Sup. et. 396; Chemical Co. v. Meyer, 139 U. S. 542, 11 Sup. Ct. 625; 
Mill Co. V. Alcorn, 150 U. S. 464, 14 Sup. Ct. 151; MilLs Co. v. Eagle, 
58 U. S. App. 490, 30 C. C. A. 386, and 86 Fed. 608; Iron Co. v. Uhler, 
75 Pa. St. 467; Elgin Butter Co. v. Elgin Creamery Co., 155 111. 136, 
40 N. E. 616. In Mill Co. v. Alcorn, supra, the court observes that 
"the word 'Columbia' is not a subject of exclusive appropriation, un- 
der the gênerai rule that a word or words in eommon use as desig- 
nating locality or section of eountry cannot be appropriated by any 
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Ope as his exclusive trade-mark. * ^ * The appellant was no 
inote entitled to tbe exclusive use of thé word 'Colambia,' as a trade- 
mark, than he would hâve, been to the use of the word 'Anierica/ or 
the 'United Statee,' or 'Minnesota,' or 'Minneapolis.' Thèse luerely 
geographical names cannot be appropriated or be made the subject 
of exclusive property. They do not in and of themselves indicate 
anything in the nature of origin, manufacture, or ownership." But, 
while one cannot obtain the exclusive right to use a geographical 
name as a trade-mark, and eannot make a trade-mark of his own name 
to deprive another of the same name from using it in his business, 
that other may not resort to artifice to do that which is calculated 
to mislead the public as to the identity of the businese or of the 
article produced, and so create injury to the other beyond that which 
results from the similarity of name. There are a large number of 
cases in v?hich this principle has been declared. Croft v. Day, 7 
Beav. 84; HoUoway v. Holloway, 13 Beav. 239; Wotherspoon v. 
Currie, L. R. 5 H. L. 508 ; Thompson v. Montgomery, 41 Ch. Div. 35 ; 
Reddaway v. Banham (1896) App. Cas. 199; Lawrence Mfg. Go. v. 
Tennessee Mfg. Co., 138 U. S. 537, 11 Sup. Ct. 396; Chemical Co. v. 
Meyer, 139 U. S. 540, 11 Sup. Ct. 625; Coatesv. Thread Co., 149 U. S. 
562,13 Sup.a.966; Singer Mfg. Co. v. June Mfg.Co., 163 U. S. 169, 186, 
16 Sup. et. 1002; American Waltham Watch Co. v. U. S. Watch Co. 
(Mass. ; March, 1899) 53 N. E. 141. We hâve spoken to.the same effect, 
and with no uncertain sound. Meyer v. Medicine Co., 18 U. S. App. 
372, 379, 7 G. C. A. 558, and 58 Fed. 884; Pillsbury v. Mills Co., 24 
U. S. App. 395, 12 C. C. A. 399, and 64 Fed. 211; Mills Co. v. Eagle. 
58 U. S. App. 490, 30 C. 0. A. 386, and 86 Fed. 608; ; Kathreiner 
Malzkafîe Fabriken mit Beschraenkter Haf tung v. Pastor Kneipp 
Med. Co., 53 U. S. App. 425, 27 0. C. A. 472, and 82 Fed. 321; John- 
son V. Bauer, 53 U. S. App. 437, 27 C. C. A. 374. and 82 Fed. 662; 
Raymond v. Baking-Powder Co., 55 U. S. App. 575, 29 C. C. A. 245, 
and 85 Fed. 231. This class of cases does not proeeed upon the 
ground of an infringement of a trade-mark, but upon the ground of 
f raud, and that eqùity will not permit one, aside from any question of 
trade-mark, to palm off his goods as the goods of another, and so de- 
ceive the public, and injure that other. It is not necesaary in such 
cases, in order to give a right to au injunction, that a spécifie trade- 
mark should be infringed (McLean v. Flemming, 96 U. S. 245, 250), but 
that the conduct of the party should show an intent to palm off his 
goods as the goods of another. The allégations respecting trade- 
marks are in such cases only "regarded as matter of inducement lead- 
ing up to the question of actual fraud." The court below sustained 
this bill upon the ground that the word "Elgin" had acquired a sec- 
ondary signification, and through a long course of business had corne, 
as applied to watches, to designate the manufacture of the appellee, 
and as au article of approved excellence, and that theref ore the word 
in that connection performed distinctly the function of a trade-mark, 
and could be registered and upheld as a trade-mark, under the act 
of congress. In this we think there was error. The word "Elgin" 
was not, and could not be, made a trade-mark. The fact that the 
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word had acquired that signification might be forceful if the word 
was shown to be used to palm off the goods of one as the goods of an- 
other, which, coupled with other évidence evincing intent to mislead 
and to defraud, would be operative to move a court of equity to pre- 
vent the wrong. It is said that the évidence in this case is of that 
persuasive character which irresistibly leads to the conclusion that 
hère was such grose fraud that a court of equity should not stay its' 
hand, but should enjoin the guilty party from further déception and 
wrong. Unfortunately, however, if we should concur with counsel 
to the full extent of his contention, we are, as we think, without 
jurisdiction to grant relief; or, to say the least, that jurisdiction is 
of so doubtful a nature and so limited in extent, and under an act 
of doubtful constitutionality, that we must décline to exercise it. 
The right of the appellee arises under the act of congress, and is 
limited to a trade-mark. By the statute, the right of action is given 
to him to recover damages "for the wrongful use of said trade-mark," 
or he may hâve his remedy, according to the course of equity, "to en- 
join the wrongful use of such trade-mark used in foreign commerce 
or commerce with the Indian tribes." It is only by virtue of that stat- 
ute, and for the protection of a right arising under the fédéral law, 
that the appellee has standing in the fédéral court, for ail the parties 
to this suit are citizens of the eame state. The remedy in equity 
for fraud, to which we flrst referred, is one which existed before the 
statute, and is not given by it. It was not applied to protect the 
infringement of a trade-mark, but, recognizing the invalidity of the 
siupposed trade-mark, was applied for the i^revention of fraud; and, 
that a fédéral court may hâve jurisdiction in such a case, we think 
there must exist and appear from the record the necessary diverse 
citizenship of the parties. It may also be remarked that this bill 
is not framed upon any theory of fraud or fraudulent conduct upon 
the part of the défendants thereto, except a.s it is to be inferred from 
the use of the complainant's registered trade-mark. It is not alleged 
that they hâve ever represented or sold their goods as the goods 
manufactured by the complainant. The one is a manufacturer of 
watch movements, the other of watch cases. To be sure, it is claimed, 
and possibly is established by the proof, that the watch cases of the 
appellants hâve been used hj dealers to contain watch movements of 
inferior quality to those made by the appellee, and possibly the pur- 
chaser deceived into believing that he had purchased a watch manu- 
factured by the appellee. But this is not charged to hâve been done 
by the appellants, or with their knowledge or consent, or that they 
hâve entered into aoy scheme or combination to impose upon the 
public. The only imposition suggested is the possibility that from 
the gênerai réputation of the watches manufactutred by the appellee, 
and their known désignation as Elgin watches, confusion is likely to 
resuit, and the purchaser be induced to purehase the one article when 
he desires another. That might resuit from the lawful use of a 
geographical name, and is without remedy, unies» coupled with fraud 
upon the part of the appellants or those acting for and under them. 
However strong, the proof must respond to the allégations of the bill. 
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So that, whether we consider the case from the standpoint of juris- 
diction, or from the case made by the bill, we are constrained to the 
conclusion that the decree below was erroneous. The courts of the 
etate f Urnieh ample remedy for the wrong, if any, under which the 
appeilee sufîers. We hâve no right to redress or prevent trespass 
upon the common-Iaw rights of the appeilee, the citizenship of the 
parties forhidding jurisdiction. If it were allowable to us to assume 
jurisdiction to grant équitable relief upon the ground of fraud, if the 
billwere aptly framed to that end, the relief could only extend in 
restraint of the wrong, so far as it afEected foreign commerce and 
commerce with the Indian tribes. The proofs show that such com- 
merce in the case before us has been so slight as to be practicably im- 
material, and that the real controversy is concerning etate ^nd Inter- 
state commerce in the manufactured article. Complète remedy for 
the wrongs euffered by the appeilee can only be given in the courts of 
the state in which the parties are résident. It is therefore not be- 
coming, as we think, to assume a doubtful jurisdiction under a statu te 
of doubtful validity. The decree m reversed, and the cause remand- 
ed, with direction to the court below to dismiss the bill. 



MESINGER BICYCLE SADDLE CO. v. HUMBER et aL 

(Circuit Court, S. D. New York. November 19, 1898.) 

Patents— BiCTCLB Saddles. 

The Meslnger design patent, No. 25,423, for a design for a bicycle saddle, 
diffei's from prier patents only lu the Unes shown In the central space or 
opening in the saddle, and is not Infringed by a saddle having a différent 
pattern of such Unes. 

This is a suit in equity by the Mesinger Bicycle Saddle Company 
against Humber & Co. for infringement of a patent. 

Robert C. Mitchell, for plaintiff. 
John C. Déwey, for défendants. 

WHEELEE, District Judge. This suit is brought for an alleged 
infringement of design patent No. 25,423, dated April 21, 1896, and 
granted to Henry Mesinger and Frederick Mesinger, for a design for a 
bicycle saddle. The spécification states that: 

"The leading feature of our design consists, in brief, of an outline of gênerai 
pelecoidal shape, having a centrally disposed opening, whose contour is sub- 
stantially parallel with said outline. Upon the fleld inclosed by the outline 
of the sald central opening are displayed lines extending both at right angles 
and diagonally to each other, said Unes being interwoven, as shown. 

"The letter a Indlcates that portion of our design corresponding to the 
rear end of the saddle, the same belng sehiioval, and, from the extrême ends 
of said semloTal portion, inwardly curved lines, b, b, extend forward, grad- 
ually approaching each other, being flnally connected by a substantially semi- 
circular Une, c, at the pommel end of the saddle design. 
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"The side walls of the said design extend upward, and ourve inward." 

The claim is for "the design for a bicycle saddle substautially as 
herein shown and described." 

The case shows, among other patents for such a design, No. 24,988, 
dated December 17, 1895, and granted to Charles D. Cutting, the spéc- 
ification of which sta tes: 

"The leading feature of the design consista o( a forwardly projecting pom- 
mel on the médian line of the saddle, and a triangular opening at the center 
of the saddle, conforming generally to the outline of the saddle. At the 
center, the saddle has an opeiiiiig, D, generally triangular in shape. the walls 
of which eurve to conform to the gênerai outline of the outer edges of the 
saddle. The' design provides a saddle for bicycles which présents to the eye 
an ornaniental, distinguishing, and characteristic appearance, varying from 
other designs of saddles in several gênerai respects— First, that it is wider thau 
It is long on the médian line, that it lias a forwardly projecting pommel, and 
that it has substantially vertical sides and a rounding top." 

The patent in suit gives no proportions to the gênerai pelecoidal 
shape describeid, which is similar to that of the Cutting patent; and 
there is rlo substantial différence between the designs of thèse two 
patents except that in thé Cutting design the central oi^ening conform- 
ing to the outline of the saddle is left vacant, while in that of the 
patent in suit, whose contour is substantially parallel with the outline 
of th(j saddle, lines extending both at right angles and diagonally are 
shown. interwoven. The later patentées were only entitled to a pat- 
ent fer this improvement or différence. Kailway Co. v. Ravies, 97 
U. S. 554. The alleged infringenient dœs not show any such inter 
94 F.— 4a 
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woven right-angled diagonal Unes, but only longitudinal Unes, with 
one or two right-angled lines crossing them at the end of the opening. 
This display is not that, nor much like that, of the patented improve- 
ment, or différence; and infringeraent does not appear to be made 
eut. Bill dismissed. .-; 



MESINGEE BICYCLE SADDLB GO. v. HTTMB^R et al. 
(Circuit Court, S. D. New Tojik. May 11, 1899.) 

1. Design Patents— Inpringement. 

Where the similarity of appearance between designs for bicycle saddles 
■was due ratlier to the gênerai similarity of such saddles than to the par- 
ticular similarity between the two saddjes jn question, and the patent was 
not of a fundamental eharacter, held thëfé was no infringement. 

2. Samb— BtcTCLE Saddles. 

The Mesinger patent, No. 25,423, for a design for a bicycle saddle hav- 
Ing a centrally disposée! opening upon whieh are displayed lines extending 
"both at right angles and diagonally to each other, said lines being inter* 
woven, as shown," construed, and helB not infringed. 

In Equity. . 

Eobert C. Mltchell, for plaintiff. 
John C. Dewey, for défendant. 

WHEELEK, District Judge. This cause bas been reheard on pé- 
tition, suggesting tbat the inyention sought to be secured by the 
Mesinger design patent in question, Ko. 25,423, dated April 21, 1896, 
for a 'bidycle saddle, prec'eded the Cutting design patent. No. 24,988, 
dated December 17, 1895, held inadvertently t6 be an anticipation. 
The Hnnt patent. No. 489,308, dated January 3, 1893, for a vélocipède 
saddle, ùnquestionably antedates the Mesinger invention. It shows 
"an outline of gênerai pelecoidal shape having a centrally dispOsed 
opening, whose contour is" somewhat "parallel with said outline," 
if not substantially so. It might be thought to be an anticipation 
but for the provision in tbe spécification of the Mesinger patent that 
"upon the fleld inclosed by the outline of said central opening are 
displayed linee extending both at right angles and diagonally to each 
other, said Unes being in terwoven, as shown." As the only claim is 
for "the design of a bicycle saddle substantially as herein shown and 
described," this dieplay upon this fleld is material, and especially so 
in view of the prior pelecoidal shapes and central qpenings. The 
alleged infringement does not display lines ât right angles to each 
other, except at the extrême ends acrpss longitudinal Unes, nor lines 
diagonally to each other at ail. If the question about this was as 
to mechanical équivalents to parte of a foundation patent, thèse 
longitudinal lines might perhaps be considered to be such; but, as 
this is a question of appearance oiily, and of appearance of this fleld 
made éssential by the terms of the patent, it does not seem to be such. 
The similarity of appearance between this and the design of the 
patent growe out of the gênerai similarity of such saddles, rather than 
out of the particular similarity of the défendants saddles to the dif- 



FAKR & BAILEY MFG. ÇO. V. INTERNATIONAL NAV. CO. ^675; 

ference between the design, oft^e saddles of the patent and thase of; 
prior structures. Tower t. Pencil Co. (April 4, 1899) 94 Fed. ^Q1; 
Playing-Card Co. v. Spalding (April 24, 1899) Id. 822. Bill dismissed., 
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(District Court, E. D. Pennsylvania. April 28, 1899.; 

1. Shippinq — Injurt to Cargo— Seawobthiness—Effect ôf Habtkr Act. 

Section 3 of the Harter act (2 Supp, Rev. St. p. 81) does not relieve 
the owner from the duty of fumishing a seaworthy vessel at the be- 
ginning of the voyage, nor aflfect his llability for damage to the cargo 
arising from unseaworthiness, but only exempts hlm from liabllity for 
damage arising from the risks therein designated when due diligence has 
been used to make the vessel seaworthy, etc. There is no expressed in- 
tention in the statute to replace the carrier's obligation under the gênerai 
maritime law to furnish a seaworthy vessel by the less extensive obliga- 
tion to exercise due diligence to that end, and it cannot be extended by 
construction beyond Its terms.^ 

2. Samb — Fault IN Maîtagbmbnt of Vessel. 

After a vessel had been out of port only four or flve days, and had 
encountered no severe weather or known accidents, both covers of one 
of her ports were found to be open, and water had entered and damaged 
cargo in the compartment into which the port opened. Neither the cov- 
ers nor the surroundings of the port were injured, and the hatches had 
been battened down since the beginning of the voyage. Held, that neither 
évidence that the vessel was Inspêcted the day before sailing, and the port 
believed to bé elosed, nor even the positive testimony of witnesses that the 
covers were dosed and screwed fast when the vessel salled, was sufflcient 
to establish.Buch fact, but that, under the rule laid down in The Sylvia, 
19 Sup. Ot. 7, 171 U. S. 462, the condition of the port did not render ,the 
vessel unseaworthy, and the failure to close it before the injury Was re- 
eeived by the cargo was a fault or error in the management of the vessel 
during the voyage, for which the owners are relieved from liabllity under 
section 3 of the Harter act. 

This was a libel in admirai ty to recover for damage to cargo alleged 
to hâve arisen from unseaworthiness of the vessel. 

John F. Lewis and Horace L. Oheyney, for libelant 
jBiddle & Ward and J. Rodman Paul, for respondent. 

McPHEESON, District Judge. This action is brought to recover 
damages to cargo under the f oUowing state of f acts : The respondent 
is the owner of the steamship Indiana, a vessel plying between the 
ports of Liverpool and Philadelphia. In May, 1895, 20 baies of bur- 
laps, in good condition, were reeeived by the vessel in Liverpool,; con- 
signed to the libelant in Philadelphia, and a bill of lading was given 
therefor. The baies were stowed, with eome other goods, in compart- 
ment No. 3 of the lower steerage deck; but the compartment was 
not full, only one tier of cargo, two or three feet high, covering the 
floor, so that access to the ports was easy and ,unobstructed. Four 
or flve days after the vessel left Liverpool, water was discovered in 
the compartment; and when the hatches were opened, a. day or two 
later, it was found that the after port on the starboard side was 
admitting water freely as the vessel rolled. Both covers of the port 
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were îÈÉtfafeteDed and open, but thëce -was no sîgn of injury to feither, 
or 'tô Ihfe surroùiidings of the port. îsTo sevet*' weatlïér had been 
enconùtéred, and no accident was known to hâte- bappened to the 
vessel. The ports in the compartment were inspected the day before 
the vessel sailed, and were believed to be closed, but several hours 
elapsed between the time of inspection and the time of sailing. The 
libelant'g hurlaps were injured by thewater thus taken into the ship, 
and the présent suit has been brought to détermine the respondent's 
liability. . 

Itis conceded thattbe case requiree the court to décide what bear- 
ing the so-called "Harter Act" of July 1, 1893 (2 Supp. Rev. St. p. 81), 
has upqn the rights of the parties; for it is clear that, if this statute 
bas made no change in the respondent's obligation to furnish a sea- 
worthy vessel, thelibelant is entitled to recover.' As was said in 
The Edwin I. Morrison, 153 U. S. 215, 14 Sup. Ct. 829: 

"The obligation rested on the owners to make such inspection as would 
ascertàin that the caps and plates were secure. Thelr warraaty that the ves- 
sel was seaworthy in fact did not dépend on their knowledge or Ignorance, 
their care or négligence. The burden wasupon them to show seaworthiness, 
and, if they did not do so, they failed to sustain that burden, even thongh 
owners are in the habit of not usiug précautions which would demonstrate 
the fact." . , _ • 

This burden the présent respohdent also did not sustain, for the 
évidence before us does not show afflrmatively that the vessel was 
seaworthy when the voyage began. ,The beet that can be said of the 
proof i« that ît leaves in doubt thesqUestion how and when the port 
canjie to be ûpened, and such uncertainty would not reiieve the carrier 
frOm Ijabilitj', under the raie aboyé qttot éd. 

The rpspondent contends, however, that the third section of the 
act crf 1898 provides the needf ul relief. The positions are — First, that 
the respondent used due diligence to make the vessel Indiana in ail 
respects seaworthy, and properly manned, equipped, and supplied, 
and therèfore that the respondent cannot be obliged to make good 
the libelant's loss, because such loss arose from a fault or error in 
navigation or in the management of the vessel; second, that, even if 
the loss occuri'ed, not from a fault of navigation or management, but 
from unseaworthinese at the beginning of the voyage, the act has so 
inodified the respondent's obligation to furnish a seaworthy vessel that, 
if due diligence was used in that behalf, the respondent is not liable 
to make good the loss. 

Taking up the second position first, it must be conceded that the 
third section of the statute arouses some such expectation as the 
respondent supposes to be enacted into law. The section begins by 
saying "that if the owner of any vessel transporting merchandise or 
property to or from any port in the United States of America shall 
exercise due diljgence to make the said vessel in ail respects sea- 
worthy and properly manned, equipped and supplied—" ; and, af ter 
this beginning, one naturally expects to hear that, if the statutory 
condition of diligence be fulflUed, the vessel and her owners shall be re- 
licA-ed froib at least some of the liabilities caused by unseaworthiness. 
But we db not hear this at ail. Even if the framers of the statute in- 
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tended to replace the carrier's obligation to furnish a seaworthy vessel 
by the less extensive obligation to use due diligence to furnish such a 
vessel, the intention has not been expressed. The section goes on 
to provide, not that the carrier's warranty of seaworthiness shall 
be modified, but merely this: "Xeither the vessel, her owner or own- 
ers, agent or charterers, shall become or be held responsible for 
damage or loss resulting from faults or errors in navigation or in 
the management of said vessel; nor shall the vessel, her owner or 
owners, charterer, agent or master, be held liable for losses arising 
from dangers of the sea or other navigable waters," or from othet 
causes not now important. In other words, the section does not 
touch, and therefore leaves unchanged, the carrier's liability for un- 
seaworthiness ; and this, as we understand the décisions of the su- 
prême court, has already been decided by that tribunal. 

In the case of The Delaware, 161 U. S. 459, 16 Sup. Ct. 516, the 
gênerai scope of the act was considered, and it was decided that its 
whole object was "to modify relations previously existing between 
the vessel and her, cargo." It was accordingly held that the gênerai 
languagè of section 3, which is broad enough to eover a casé of colli- 
sion, did not relieve an offending vessel from liability for such a 
wrong, although it was caused by a fault in the navigation or manage- 
ment of the vessel. 

In The Carib Prince, 170 T. S. 655, 18 Sup. Ct. 753, the court say 
distinctly, referring to section 3: 

"The exemption of the owners or charterers from loss resulting from 'faults 
or errors in navigation or in the management of the vessel,' and for certain' 
other designated causes, in no way implies that, becanse the owner is thus 
exempted when he has been duly diligent, thereby the law has also relieved- 
him from the duty of furnishing a seaworthy vessel. The immunity from 
risks of a, described character, when due diligence has been used, canuot be 
so extended as to cause the statute to say that the owner, when he has been 
duly diligent, is not only exempted in accordance with the ténor of tlie statute 
from the llmited and designated risks which are named therein, but is also 
relieved, as respects every claim of every other description, from the duty of 
furnishing a seaworthy ship." 

In the latest opinion upon the statute, to be found in The Silvia, 
171 U. S. 462, 19 Sup. Ot. 7, the effect of the décision in The (^arib 
Prince was stated to be that the act "has not released the owner of a 
ship from the duty of making her seaworthy at the beginning of her 
voyage." 

Thèse cases furnish a suffi dent reply to the respondenfs second 
position. We understand them to rule that the obligation of the 
owner to furnish a seaworthy ship is now just what it was before the 
act of 1893 was passed. In order to fulfill that obligation, he must 
show more than due diligence. He must show, as heretofore, that he 
has in fact furnished a seaworthy vessel ; and, if he fails in his proof , 
he is still liable for an injury arising from an unseaworthy condition. 

This brings us to the considération of the flrst position, which 
might présent two questions of fact: First, was the respondenfs ship 
unseaworthy when she left the port of Liverpool, and did this condi- 
tion cause the loss?. And, second, if the loss was caused, not by un- 
sea worthiness, but by faults of navigation or management, had the 
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EespojtKïçnt nm^, ^up diligenc^, as reqBJre^ , bj t)\e act ? : As we look 
àt the evideijcç, jt ^'M W^J ^^ nècèssary tôàhawér'the first question. 
We li3,Y,è Ijttle ûiiBculty in coming to; t^ie ,c6uc^ïu^i|0n that thç vessel 
wa^ à_|taMncIi beat, properly mannect, pqmpp,édl,jl3,pd, sû'pplied, and 
that sIjI iiyas in ail respects àtfop the voyagé,. e;^çppt in thé one re- 
spect of, .wjj',ichthe libelanit coinpiàins,-~tb^ cqnd|t,iQA^^ the after port 
on the ^^{arfcioard side in compartnient lïo.. 3. Oppcerniiig the condi- 
tion of.this port at tliebéginning of the , A'oyage, the testimony is 
unsatisf açtory. Sonie of tlie respondenfs . witnes^es testify with pos- 
itiveness.that both covers were closed and screwéd fast when the 
vessel sailed, and, if this testimony ie accepted as true, it establishes 
the fact thatthe port was properly, fâ^tened. But some of the wit- 
nesses upon this point ^re scarcely crëdiple,,and we regard the others 
as mistaken. The effect of the respoi^dent'steBtimony is atleast bal- 
anced, if nof overbalanced, by the unquestioned fact that, although 
the ship ]fiad;experienQed no severe weathér, and displayed no. mark 
of injury to t^Q port, nev^rtheless both covers w^re found open a few 
days after the vessel bega^her voyage. In dur opinion, this condi- 
tion of ^ffairs c^n only:bfe,fairly pxplained, eitjier ^by supposing that 
the witnesses who. testîfled .with svjch positîyçhéss. must , bave beeh 
niistaken,..aQd that the port wa^ nçt properly fasténed whèn tbe. ves- 
sel left tiiverpool (although they may hâve honestly supposed if to be 
in a proper condition), or t)y supppsiiig that, after the witnesses who 
testified that the port was closed had seen it for tlie last tinje, the coy^ 
ers were opened by some unknown person. Either supposition is uiore 
probiable thàn to suppose that the port wàs bi-oken in by a violence 
that left iip sign, or was opene^ Ijy a person \vh0 fprçed his wày into 
tiie compartment after the, hatcïies hàd béçn . battened down. We 
therefore flnd, as a fact, that the port in question was either not fast- 
éned at al], or ^vas insecurëly fasténed, when the vessel left Liver- 
pool. in either event, it .fQllpws that the vessel 1^as| not seàwdrthy. 
In our view of the case,, this ûnding is décisive', ôf the controversy; 
and aécordingly we direct a decree to be entepsd ladjudging the re- 
spondent tobe liable for the damage complained of 'by the libelant, and 
referring the casç, to a cpmmissioner to détermine the extent of the 

lOSS. ',':,,.!,' 

On Reargûment 

. ;; : , (JUllB 22, 1899.) 

The only question to be considered upon this reargument is whether 
thé court was right in concluding that thë vessel Was unseaworthy 
tvhen she left Liverpool. If the poitit were how presented for the 
ûrst time, so that it niight be decided in accordaiicé \Vith thé i-eason- 
ingthat appeals most strohgly to my judgment, Ishould adhéré to the 
cdiicl'tisio'n alreadv' stMed. ■ It^eèûis to Bie that, although thé owhers 
of the vessel provided tïi« proper' équipaient for 'theporthole linder 
considération, and althotigh the f a'ilure to close it properly was due to 
négligence in the use of such ëofuipinient; nevertheless the resuit was 
unseaworthiness", bécailsë thetessel set sail with a hole in her side 
that was not'only uùkttbwn to héi* dfflcérs, but was believed not to 
exist. Shewas, therefore, not in a condition to afford due protection 
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to the cargo in this particular compartment. If the hole had been 
caused by collision wMle she lay at lier berth, and she lia:d been sent 
upon her voyage without repair, it could not be successfully asserted 
that she was seaworthy, although the proper tools and materials 
might hâve been among the ship's stores, and the failure to repair 
might be properly said to hâve been due to négligence in failing to use 
the equipment at hand. The state of affairs produced by négligence 
seems to me to be more important than the character of the négligent 
act; and theref ore," if, at the time when a voyage is begun, there is an 
open port in a cargo compartment, I should incline to the opinion that 
one élément, at least, of unseaworthiness was présent. This might 
not be décisive, it is true; for another important inquiry, I think, 
should be this : Was it known to the proper offlcers that the port was 
either open or insecurely fastened? Obviously it would be unreason- 
able to require à yessel to leave her berth with ail her portholes 
closed, and to.keep them closed at her péril during the voyage. But 
a porthole thàtis known to be open in a cargo compartmeht, and a 
porthole that is mistakeiily supposed to be closed when the voyage 
begins, iare likely to receive différent degrees of attention, and might 
properly giVe risfi to différent degrees of liability. Such a port, vvhen 
known to be open, must be borne in mind by those responsible for the 
care of the vessel and of her cargo, and must be promptly closed wheu 
danger threateris.' ' Therefore, the port should be readily accessible, 
so that it may be Closed in a féw minutes; and the ship would be un- 
séaworthy if the cargo should be so disposed that the port could not be 
easiiy reached. But a port in such a compartment, when mist'akenly 
supposed tô be closed, whilè it is actually open or insecurely fastened, 
is no longer an objeçt of attention or care. Whether, therefore, it be 
accessible or not, seems to be of little importance ; for there is no in- 
tention tp get to it for any purpose until the voyage is over. Mean- 
while the mischief may be doing. Tha water may be invading the 
compartment and damaging the cargo, while the master of the vessel 
îs relying upon his mistaken belief that the porthole was closed when 
the voyage began. Such a mistake, as it seems to me, is not accu- 
rately described as a fault or error in the navigation or management 
of the vessel. Failure to close an accessible port would, no doubt, be 
such a fault or error in management, if the port was known to be open; 
but, if the port was mistakenly supposed to be shut when the voyage 
was begun, this appears rather to be a fault in fltting the ship for 
the voyage, and a fault that is committed before the vessel sets sail. 
The master leaves the dock with a cargo compartment supposed to be 
tightly closed. If he owes to the cargo a duty continually to inspect 
the ports, and damage is done by reason of neglected inspection, such. 
neglect might be a fault in management. But it has not been sug- 
gested that such a duty exists under ordinary circumstances, and I do 
not dearly see what other duty of management the master can be said 
to neglect. There is a duty to provide against the danger that water 
may enter an open port; but, in the case supposed, the master be- 
lieves that the duty to close was performed before the voyage began, 
and has no knowledge that the port is open. If, therefore, he has no 
ground to suspect that the port is open, and is ordinarily under no duty 
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to inspect (S^fltinually, it seems more reasonable to rest his liabilitj 
ifor whiat^fver.^AJflry may be done upon the mistake he iimde iû prepar- 
fijig tbe comparpgcieîit for the voyage, Tbere is some fopce, I think, in 
the suggestion tjjat such a mistake cannot properjy be câlled a fault or 
e^ror ip navigfition or managendept that had not theu been begun. 
Xt iniglit, pep^pa, be said tliat tiie law regards suçb a mistake as re- 
peated during èyeïy moment of ]tlie.\;oyage; but I tbink tMs would be 
^ spbtlety of légal .action, not necessary for the accomplishment of 
justice. It is no dôubt true tl;iat;it }s not always ea^y to draw a line 
betwgen àefects tba]t may properly be said to constitute unseaworthi- 
ness, and omissions or acts that may be more properly ' described as 
faults or errors of navigation or mîànagement.| Faiïure to provide a 
corapa^s,' for example, might fall inio either clasg; and so with other 
instance^ that might be specifted, But this Would only be to say 
again, what courts are contihually saying, thàt no rple could be laid 
dowii for ail cases, and fo^ that reason I should prefer to confine my 
attention to the parti culai question beforé the court in a given case. 

Whilè the foregoing is perhaps a siif^çient indication of the reasona 
that appeâl to my judgmènt in behalf of the dispuied conclusion, 
nevertheléss I must admit that fùrther considération has coùvinced 
me that i am not at liberty to allow them to control the décision. 
Some of the cases cited by the respondent can be distinguished with- 
qut diffilc|ulty, and some are not of binding authority; but I am un- 
able to àyoid the effect of the décision in The Sylvia, 171 U. S. 462, 
19 Sup. ci. 7. I am afraid that I somewhat more than half shut my 
eyes to the fâcts of that case. They are strikingly like the îacts in 
the preséilt cohtroversy; so like, indeed, that I f eel myself bound to 
accept the conclusions drawn from them by the suprême court. I 
obey the authority of that tribunal, therefore, aùd now hold that the 
condition of the porthole When the Indiana left Idverpool did not ren- 
der the vessel unseaworthy. It folïows that failiii'e to close the port 
was a fault or error in management, committed during the voyage, 
and that the act of 189.^ relieves the respondent from liability for such 
a fault. A decree will be entered dismissing the libel, with costa. 



THE BVANGEai 
(District Court, D.Washington, N. D. May 26, 1899.) 

1. Maritime iJrBNs — Monbt Suppi.ied to Vbssbl. 

The maritime law glrés a lien for monéy suppUed for the use of a shlp 
and necessary to enable her to prpcjeeâ on her voyage sitoilar In ail Its esr 
sentlal features to maritime liens for other kinds of necessary supplles-i 

t, Same— Bffbct of Sale of Vessei, in, Admiraltt. 

; AU liens npon a vessel, whether Impressed by gênerai maritime law or 

1' local StatutëSj or created by bonds 6r mortgages, are completely and finally 
extinguishedby a sale of the vessel pursuant to an admiralty decree In 
rem, and ,110 lien for a pre-existing debt- can thereafter be created or re- 

1 For maritime liens for supplies an^ , services, see note to The George Du- 
mois, 15 C. 0. A. 679. 
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vived, so as to become enforceaMe against the fund proiviced by the sale, 
to the exclusion of credltors whose liens were flxed before the sale. 2 
3. Samk— SuRETY ON Relbase Bond— Subrooation. 

The efCect of a bond given for the release of a vessel after its seiznre by 
a court of admiralty in a suit in rem is to extinguish the lien of the libelant 
on the vessel, and a surety on such bond who pays the elaim of the libelant 
after the vessel has been sold in subséquent proceedings to enforce other 
liens does not by such payment become subrogated to any right in the fund 
produced by the sale. 

In Admiralty. 

The steamer Evangel having been sold under a decree in admiralty 
to satisfy maritime liens, and said liens having been paid from the 
proceeds of the sale without exliausting the fund, the case came on 
to be heard upon questions as to the disposition to be made of the 
surplus and remnants. 

Will H. Morris, for intervener United States Fidel ity & Gruar- 
anty Co. 

Morris B. Sachs, for intervener First Nat. Bank of l'ort Townsend. 
A. W. Buddress, for interveners Fowler and Katz. 

HANFOED, District Judge. This is a suit in rem, against the 
steamer Evangel, to enforce a maritime lien for wages. The steamer, 
having been arrested under a writ of attachment according to the 
usual course in sjich cases, was released upon a bond given pursuant 
to section 941, Rev. St. U. S. ; the United States Fidelity & (laaranty 
Company, one of the above-named interveners, being the sole surety 
upon said bond. After being so released, she was retaken by the 
marshal under other writs sued out by intervening libelants claim- 
ing to bave liens for wages and for supplies and materials furnished, 
and, after being released in a similar manner the second and third 
time, and again rearrested under similar procese sued out by other 
intervening libelants, she was, pursuant to a decree of this court, 
so.ld to satisfy the dernands of the intervening libelants who were 
adjudged to hâve valid maritime and statutory liens. The court 
also rendered a decree against the claimant and said surety company 
for the amounts adjudged to be due to the original libelant and each 
of the intervening libelants to whom security was given as above 
stated. After paying ail costs, and the several amounts due to the 
intervening libelants in whose f avor the decree was rendered for 
sale of the vessel, there remains in the registry of the court a balance 
of several hundred dollars of the proceeds of the sale to be dis- 
bursed. Since the sale of the vessel, the above-nàmed surety company 
has paid the sums decreed against it in full, aggregating an amount 
exceeding the balance in the registry, and it is now before the court 
asking for said balance. The argument made in its behalf is foundéd 
upon the theory that, having secured the release of the vessel, and 
afterwards paying demands which were originally enforceable by 
process in rem, it is, according to principles of equity, entitled to 
be subrogated to the rîghts of the original creditors as lienholders, 

2 For extinguishnaent of lien by judicial sale, see note to The Xebraska, 17 C. 
C. A. 102. 
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aad to claim the money in the registry in lieu of the liens upon the 
ship which were displaced by givlng the several release bonds above 
mentioned. Each of the other interveners above named is the owner 
of a mortgage npôn the vessel, givénprior to the commencement of 
this suit,; and they claim that the, remuant of the fund should be 
paid to them in satisfaction pro tanto of the debts secured by their 
mortgag^éfe. 

Whether or not the équitable doctrine of subrogation has any place 
in admiralty practice is not a question which must necessarily be 
decided' in this case, because the surety company in whose behalf 
the doctrine is invoked will not présent itself in a more favorable 
attitude for, the purpoee of claiming the fund in court, il the doctrine 
of subrogation shall bg applied in this case, than it will otherwise 
occupy. According to the rule in equity, payment oî the debt of 
another who is primarily liable under force of necessity, or compul- 
siôh, is 'essential to the right of subrogation, and a pérson, by his 
own voluçtary act in becoming surety for a debtor, dqes not become 
subrdgàted 'to the rights of the creditor. The only change effected 
by the giving of fhe release bonds was to extinguisb the creditors' 
liens upqn the ship, and to substitute in place of the ship the personal 
security'of, the bonds. Subrogation côuld only take place when the 
surety coinpany paid thé amounts due tb the creditors,, and it could 
only açquii'é' the rights of the creditors éxisting at the time of the 
payments; that is, the Personal obligation of the si^heès.tif the bond, 

The maritime law, as understood and administerçd by the' courts 
in this coùntry, gives a lien for nipnéy sùpplied for tHe u^e of a ship 
and nec'éssary to enable her to 'proceêd' upon her voyage. Thomas 
v. Osbprif,: 19 How.; 2^-56^ T^he (l^peshot, 9 Wàll. 159-145. The 
lien ib,r ' moiièy adyaiiçé^ ,is sitnilar in àll of its çssentïàl ifeatures to 
maritiBip |ièns for ot'hér kinds 6f!necèssary suj)plies. ' Datis v. Child, 
Fedi' C^.^'i^o. 3,628. '^''II^weYer.'^^^^ upbri* a' .v^ysel, of every 

;descri|)ti9iij .whétiiçr impres^^^^^^ général nià'ritjme jàw or local 

&tàtutès,!br'creâte(i bV^iids or mdrt^^gëâ, are cbnipleteîy'ând flnally 
extinguishçd by a safè' "gjf tlie vessel pur,suànt to the decree of a court 
of admiraity in à suit iii rein, 'In t^is'case the rights' pf the parties 
npwbeforè^th^ court ^piecame d'eâjîiitely ûxed by thé. sâië''ôf'thè ves- 
^sel. , A^ter tli,ë,sale, no 'lien foi' a pré-e;Xisting debt could be trans- 
f err ëd toi ttô 'surety coTOianyj or ' reviVed, or enf orcéd- . ■ ,Thé case may 
he s'unim'àriz;eâ''tlijis: ThS fund 'iri court" stands in plaèe of the febip- 
It , is ihsumcjiè|it' |i:o pay in f ull tihe , c^ebts for.' which U'éSs/'attàched to 
the sïiip'befp|0 jt'ne sa'lei'^ j'fherèfpi'e it ail 'belonge ïo^l'ién creditors. 
The liens in, ieivorbf tiiosë çréditorswh^ were pâîd 'by the surety 
çbmpany wëife ,di^placed.'by the releasç bonds given 'ïor that purpo^e 
by thë'suretj^ company. jInc)' lien 'in j^^^^ the siii^ety'cbmpahy for 

inoney âayapjcéd ,to pay' 'ïien' creditors 'ever' a,ttâcïied^to"the ship, 
hiecaùse the;mpn,ey wâsnot advariced uiitilâftjei*' thé' ship was sold. 
The ^^6rtgagÇ;Ji:ens were éxisting jbèfore and, a of the 

salé, Theréfpre' the mortigàgièès are entitled, tp,|!îie 'fealaiice in the 
registry. •■■■■- -i. '■ -.. ■ 

I hâve cpnsidered the following cases cited by cpunsel for the surety 
company: The Tangier, Fed. Cas. Ko. 13,744, The J. À. Brown, Fed. 
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Cas. No. 7,118, and CarroU v. Tlie T. P. Leathers, Fed. Cas. No. 2,455. 
Theee décisions favdp-the application of the équitable doctrine of 
subrogation in admiralty practice, as do many others, but they do 
not give any countenance to a claim of the right to be subrogated by 
one whô merely aided the owner of a vessel to extînguish liens by 
becoming à surety, and who did not pay any uebtuntil after ail liens 
for previousiy existing debts had been completely destroyed by an 
admiralty sale. The principle which must govern the décision of 
this case, and the reasons therefor, are concisely and strongly stated 
in the opinion by Mr. Justice Bradley in the ca^e of Eoberts v. The 
Huntsville, Fed. Cas. No. 11,904, and the authority of that case is 
supported bythe décision of Judge Dyer in the case of The Kobert- 
son, Fed. Cas. No. 11,923, and the décision of Judge Toulmin in The 
Madgie, 31 Fed. 926. 

Ordered that the balance in the registry be paid to the above- 
named mortgagees. 



THE JENNIE MlDDLEïON. 

(District Court, D. New Jersey. May 23, 1899.) 

1. MAiitTiMB Liens— Repaies in Forbiqn Pokt. 

Where repairs are made in a forelgn port by order of the managing 
owners, the presumption Is against the existence of a maritime lien.J 

3. SAMlii— EviDENCii. 

The refusai of the managing owners to pledge ttieir personal crédit for 
repàirs does not justify an inference of the existence of a maritime lien, 
where the repairer agrées to accept payment out of the earnings of the 
vessél as they accrue. 

Joseph H. Brinton, for libelant. 
Flanders & Pugh, for claimants. 

. KIEKPATKICK, District Judge. The libel in this case was filed 
to recover a balance due for repairs on the schoonér Jennie Middle- 
ton incurred lander the following circumetances; In March, 1898, 
the schoonér Jennie Middleton was in the yard of the libelants ai 
Oamden, N. J., in need of repairs. The captain did not feel author- 
ized to détermine the extent of thèse repairs, and the shipwrights 
were referred by Mm to Messrs. Bartlett & Sheppard, of Philadelphia, 
who were the managing owners of the schoonér, for order s respecting 
the same. Subsequently Mr. Mathis, one of the libelants, and Mr. 
Bartlett, one of the managing owners, met at the office of Bartlett 
& Sheppard, and discussed the matter of the extent of the repairs 
to the schoonér, when Mr. Bartlett directed Mr. Mathis to make only 
isuch repairs as he might deem necessary. Mr. Mathis then asked if 
Messrs. Bartlett & Sheppard would personally guaranty the bill 
for the repairs, to which they replied, "No." It is asserted by Mr. 
Bartlett and by Mr. G. W. Sheppard, Jr., who was présent at the 
interview, that Bartlett said to Mathis that, if he (Mathis) took the 

1 As to maritime liens for supplies and services, see note to The George Du- 
niofs. 15 C C. A. 679. 
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job flf repairing the schooner, he, woiild be obliged to yfsjt for bis 
pây untîl thé schooner had eârned the ïaoïley, and that to this lïatÏÏis 
agreed. Mathis dénies that be dide'o agrée, but I tbink bis déniai 
relates to any express agreement on bis t>art; for I am satisfled that 
tbe understanding of tbe parties wais tbat tbè repairs sbould be 
paid from tbe earnirigs of tbe scboo'n'^'i as bas been tbeir custom 
in preyioiis dealings. It is not by à'iy'ôbe alleged thatàt tbis meet- 
ing, wbèiï tbè repairs were ordered, àny]:bing wa-S said by wbicb it 
was agtefed or suggèsted tbat tbe répalirs sbould be a lien upon tbe 
boat' A|ter being repairçd, tbe scbootier wae perinittéj^ to leave tbe 
sbipyaTd*, apd upon ber voluntary retùrç thereV somè, inontbs after- 
wards,?tbïg libel was flléd. In The, iffà vanna, 87 Fed., 487, Judge 
Butler said that, "wbere repairs are piad.e in a foreign port on tbe 
ordèr 'ôf owners, tbe presumption is against tbe existence of a mar- 
itime, lien, and tbe burden is on tbe libelant to clearly show a con- 
tract':'* In thé case of The Havannâ, tbe home port of tbe veesel was 
Pbiladelphia. The repairs were made at Baltimore. Tbe alleged 
lien was for a balance on repairs ordered by tbe managing owner. 
Tbe repairs were chargea to tbe vessel. In the absence of évidence 
tending to show express agreement Ï6r lien, tbe libel was dismissed. 
In the case under considération, tbe eame state of facts exists. The 
record fails to disclose any évidence of express contract for lien, and 
tbei.only circumstance from;whicb it could be infêrred is tbe refusai 
of tbe managing owners to pledge their personal crédit for the re- 
pairs, i tbink such inference, however, unwarranted, in view of the 
évidence relating to the agreement of tbe libelant to accept payment 
for répairs tp the schooner but of the èarbings as tbey accrue'd. In 
accordante witb' the principles laid down in The Havanna, 87 Fed. 
487, afflrmed 92 Fed. 1008, and tbe other cases therein cited, the 
libel will be dismissed. 



RICHARD et al. v. HOGARTH et al. 

(District Court, D. New Jersey. May 23, 1899.) 

Admibaltt JnBisDicTiON — Maritime Contbact6— Suit for Services in Pro- 
coBiNG Charter. 

A court of admiralty is wltlaout jurisdiction of a suit to recover com- 
pensation for services rendered in procuring a contract of afCreiglitmeut 
for a vessel, the contract for sueh services not being ïûaritime, but merely 
prellminary to a maritime contract; and it does not'become maritime be- 
caiise of a provision of tlie ctiarter party for the payment of the brol^er's 
commission and recitiag ,Oiat it is due by the vessel.i 

Tbis was a suit in admiralty to recover for services rendered for 
procuring a contract of affreightment for a vessel owned by respond- 
ents. 

Corbin & Corbin, for libelants. 
Conversa Kirlin, for respondents, ; 

1 For admiralty jurisdiction as to matters of contract, see note to The Rich- 
ard Winslovv, 18 C. C. A. 3-^7, and note to Boulin v. Rudd, 2T 0. C. A. 580. 
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KIRKPATRICK, District Judge. This libel was flled by Oscar 
L. Richard and others, compoeing the firm of C. Richard & Co., against 
John Doe and Richard Roe, composing the flrm of J. Hogarth & Co., 
to recover compensation for effecting a contract of affreightment for 
the steamship Folbridge, belonging to respondents. The answer 
of the respondents admits the rendition of the service by the libelants, 
but allèges that this court hae no jurisdiction over the subject mat- 
ter of the libel. This objection I consider well taken, and in entire 
conformity with the practice and décisions of our courts. In Cox 
V. Murray, Fed. Cas. No. 3,304, Betts, District Judge, said : 

"Tlndertakings which are. merely Personal in their character, or which are 
preliminary to maritime contracts, do not seem ever to hâve been recognized as 
witliin the admiralty jurisdiction." 

In The Thames, 10 Fed. 848, the court recognized this distinction 
between maritime contracts and those for preliminary services lead- 
ing thereto, and distinctly held that a shipping broker had no lien on 
a vessel in admiralty for services in procuriug a charter party. Serv- 
ices which incidentally beneiit the voyage do not thereby become 
maritime. They acquire that quality only when the niatters per- 
formed enable or aid the vessel to conduct the same. This doctrine 
is reaffirmed in The Crystal Stream, 25 Fed. 575, and by the circuit 
court of appeals for the Second circuit in The Harvev, and Henry, 30 
O. C. A. 330, 86 Fed. 656. 

It is insisted upon the part of the libelants that, because a clause for 
payment of broker's compensation was inserted in the charter party, 
the contract for its payment thereby became maritime in its nature. 
Tn this view I cannot concur. The question of jurisdiction does 
not dépend upon the form of the contract, but the substance of the 
undertaking. The court regards the subject-matter. In order to 
give the court jurisdiction, the substance of the whole contract must 
be maritime. "It is not a sufBcient foundation for admiralty juris- 
diction that there are involved some ingrédients of a maritime na- 
ture." Plummer v. Webb, Fed. Cas. No. 11,233. 

It is also urged that there is jurisdiction in admiralty because, 
by the terins of the contract, it is stipulated that "a commission is 
due by the vessel in signing this charter party." This stipulation, 
liowever, in my opinion, can impose no additional liability on the 
vessel, and can confer no jurisdiction on the court which it would not 
otherwise possess. Torices v. Winged Eacer, Fed. Cas. No. 14,102. 

Let a decree be entered dismissing the libel for want of jurisdiction. 
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i FATRGÎIIEVE et al. v. MABÎNBINS. 00. OF LONIVON. 
;, * ' ''(Circuit Court of Appëals, Ëigh,tlï"pircuit. April 10, 1899.) 

,:■.;,: ■•:! 'No. 1;144^;. ;-. .;:'■': 

1. ADMli'ALTT JuItlSDICTION— Suit BBTWktÎN ' FOBEIGNEllS. ' 

' Thféadmlralty courte ictf the XJuited States hâve jurisdiction over suits 
: between.jforeigDers, if tlie subject^matter; of tlie controversy is of a mari- 
tinje nature, apd tlie sbip ,o,r ;party to be chargea is within the jurisdiction 
of the court. It is a jurisdiction the court may décline to exercise if for 
Bome spécial reason it âppekrs to bè inexpediënt to eierclse it, but a suit 
by aiforeignrûarlne Insurance company agalnst a yessel -wlthln the jurisdic- 
tion iBi0;>li[a:eoùrt, based on a right claimed under a policy. of Insurance is- 
sued in the United States, Is one of whlch the court is not justlfled in 
deçllning jurisdiction. 
3. PaètiÎs; to Sun- FOK OdLÏrfsiôN— Boit JBT (Jndbrwriters. 

Wherëa, marine Insurance company bas paid the fuU yalue of an in jury 
to a vessèl by collision càused; hy the fault of another vessel, so that there 
are no other daùnan^s «fititled to sue for the tort, it is s^brogated to the 
right of action of tlie inisured, and may rpiaintaln a suit against the offlend- 
Ing tessel in ifs own flàmë; biit; when the value of the pïoperty destroyed 
exceeds the iiisvirance money paid; the suit must be brought in the name 
of the insilred, iwho maiy recover for the entire loss, as trustée for the In- 
surance corapany as to thp, amount it bas pa.id, and ir| hls own right as to 
, . the remalndjar. j ,!.,:.,:, ; , 

Appeal from the District Court of the United States for the District 
of'Miûnesotai'-'" - ■ ^ -:'■.- ^■::^';'. 

■'Thfe Marine Instrrànce Comp'âi^, Limited, <itf London, Engiand, thé appellee, 
libalêd the Canàdlan steamer Arabian, in the Fifth division of the United States 
distript court for th^ district ofMinnesoïà. Taielibel alleged, in substance, that 
thp Insuranjce ç.Qn)pàny issued a poliçy of Insurance on the Canadlan schooner 
barge Minriédosa; that, as the Miniiedosa was golng dqwn the Welland Canal, 
the Arabian was gping up thé Canal, ànd ti^as sp negligently managéd that she 
infllcted onthe Mlnnedosa danlâges to thé estent of §15,000 and more; that the 
policy contained a clause by: .the- terms of which, in the event of loss or dam- 
agç. paid by s the in^Hranqe cpmpapy to tbeowners, the claim of the insured 
against any thlrd party llable for the damage iwas assigned, to the extent of 
the amoiint pfiid, to the Insurance company; àrid that, of the $15,000 and up- 
wards of dainEfg«,''the libelant had paid to the owners $8,051.20, and so by the 
terms of the policy, and becauséof such payment, became subrogated and en- 
tltled to SU|6 lii4ts own name for that part of thé damages whieh libelant had 
paid. Before answerjng the libel, the clairaants, J. B. and Hugh Fairgrleve, the 
appëllants, citïzèûs of tlie doniinion of Canada, made i^rotest and application 
to the district court to décline to entertalii jurisdiction, becàuse ail the parties 
were Brltlsh subjectS; the subjëct-matter, the locality of the tort, and the 
parties being forelgn to this çoutitry, andall'Oitizens of the same foreign juris- 
diction in whlch the tort occurred and the property belonged. The Arabian 
being wlthln the Jurisdiction of the court, this application was denied, and 
thereupon the appellants filed their claim and answer. Article 10 of the libel 
reads: "Tenth. That, under the ternis of said policy of Insurance, and because 
of the payment of said sum of $8,051.20 to the sald Montréal Transportation 
Company on account of said loss, the libelant became subrogated to the rights 
and claim of sald Montréal Transportation Company against said steamer 
Arabian, and became thereby authorlzed and empowered to file this libel against 
the said steamer." The answer to this article of the libel is as follows: "(9) 
Your respond'ents deny the allégations of article tenth of the libel, and expressly 
deny the right, eitlier by the terms of the contract or otherwlse, of the libel- 
ant to file sald libel in its own name against the sald steamer Arabian. (10) 
Your respondents deny that by reason of the premises, by reason of the allé- 
gations in the libel, or for any reason, the libelant is entltled to recover and 
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/■ecelve of the said steamer Arabian the sum of eight thonsand fifty-one and 
^"/loo dollars, wità interest, or any sum whatever, or to prosecute thls actiou 
therefor in the manner and form as it attempts to do, and admits that the re- 
spondents hâve refused, and do refuse, to pay that sum or any part thereof." 

Haryey D. Goulder (Searle & Spencer, on the brief), for appellants. 
C. E. Kremer, for appellee. 

Before CALDWELL, SAJSFBOEN, and THAYER, Circuit Judges. 

GALDWELL, Circuit Judge (after stating the facts as above). 
ïhe objection to the jurisdiction of the district court is not tenable. 
Though the appellee is a foreign insurance company, its policy was 
issued at Chicago, in the state of Illinois, and no law of comity is 
violated by litigating any rights claimed under or growing ont of the 
policy in the courts of the country where it was issued and by whose 
laws its validity niust be determined. It is the settled law of this 
country that our admiralty courts hâve jurisdiction over suits be- 
tween foreignere, if the subject-matter of the controversy is of a 
maritime nature, and the ship or party to be charged is within the 
jurisdiction of the court. It is a jurisdiction the court may décline 
to exercise where, for some spécial reason, it appears to be inex- 
pedient to exercise it, but there is no fact disclosed by this record 
that would justify the district court in declining to take jurisdiction 
of this caee. 2 Pars. Mar. Law, 543; Taylor v. Carryl, 20 How. 611; 
The Belgeuland, 114 U. S. 355, 5 Sup. Ct. 860; Enos v. Sowle, 2 
Hawaii, 332; Warren v. ïhe Benjamin Rueh, Id. 478. 

It will be observed that the libelant avers that the damage to the 
Minnedosa was |15,000 and more, of which the libelant has paid 
$8,051.20 only. The remaining damage is due to the assured or other 
insurers, and there is no averment in the libel that it has been pàid 
or dîscharged, or is no longer a subject of contention between the 
insurers aîid the assured, or those who may be subrogated to the 
rights of the assured. Upon this state of facts, can the insurance 
company main tain this action in its own name? The contention thai 
this objection was not raisèd in the claim and aiiswer is not support- 
ed by the record, as plainly appears f rom portions of the libel and 
the answer quoted in the statement. Neither the common làw ijar 
code praëtice and pleadiûgs obtain in admiralty. Under the practice 
in admiralty^ thé'rïght<ïf the 'libelant to sue could not be raised by 
demurrer or plea in aba:tement, but could be 'raised only by the 
answer, as was done. Eule 27 of the rules of practice in admiralty 
prescribed by the suprême court of the United States requires that 
"the answer shall be full, explicit, and distinct to each separate ar- 
ticle and separate allégation in the libel, in the same order as num- 
bered in the libel." The answer in this case conforms to this rule, 
and took issue with the averment in the libel that the libelant was 
"authorized and empowered to file this libel against the said steam- 
er," and expressly denied the right "of the libelant to file said libel 
in its own name." 

If the libelant can maintain this action in its own name, then a 
claim arising out of a single tort may be split, and give rise to as 
many différent actions as there may be subrogated underwriters, 
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and one additional action to the owner for Ms damages, and the«e 
actions may be pi'ôsècuted in différent jurisdictions, aod the tort 
f easpr called upon to répéat any def èïisè that he may see fit tb présent 
in as many différent suits in différent jurisdictions ae there are parties 
intëréstëd. This précise question was before this court in the case 
of Norwich Union Fire Ins. Soc. of Norwich v. Standard Oil Co., 19 
U. S, App. 460, 8 G. C. Ai 433, 59 FedJ984, and we there held that, 
when an insurance company pays to the insured the amount of a loss 
on the property insured, it is subrogated in a corresponding amount 
to the right of action to the insured against any other person re- 
sponsible for the loss. This right of the insurance company against 
such other person is derived f rom the insured alone, and can be 
enforced in his right only. At common latv, it must be asserted in the 
name of the insured ; in a court of equity, or of admiralty, or under 
the modem codes of practice, it may be asserted by the insurance 
company in its own name, when it has paid the insured the full value 
of the property destroyed; but, when the value of the property de- 
stroyed exceeds the insurance money paid, the suit must be brought 
in the name of the insured. In such an action the insured may re- 
cover the full value of the property destroyed from the wrongdoer, 
but as to the amount paid him by the insurance company he becomes 
a truistee, and the wrongdoer will not be permitted to plead a release 
of the cause of action from the insured, or to set up as a défense the 
insurance company's payment of its part of the loss. That case was 
exhaustively argued for the insurance company by able counsel, and 
received the careful considération of the court. To the authorities 
then cited in support of the ruling of the court may be added the 
case of Continental Ins. Co. v. H. M. Xioud & Sons Lumber Co., 93 
Mich. 139, 53 N. W. 394. We see no reason to départ from the 
conclusion then reached. It will b« open to the libelant, when the rec- 
ord is retuwed to the district ooJtt't, to amend its libel, and show, if 
it can, that theexcess of damages over the sum for which it sues has 
been paid, released, or otherwise extinguished, m that the claimants 
are no longer llable to an action therefor at the suit of any one. In 
the absence of some such showing, the libel will hâve to be dismissed. 
TJpon this record our judgment in Norwich Union Fire Ins. Soc. of 
Norwich v. Standard Oil Go., supra, is décisive, and the decree of the 
district court, must be revereed and,remanded for further proceed- 
ings in accordance with this opinion. It is so ordered. 
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GEORGE et al. v. RIDDLE et al. 

(Circuit Court, D. Washington, S. D. May 22, 1899.) 

Public Lands— Nokthbbn Pacific Railroad Quant— Rights Acquirbd bt 
Privatb Entry— CompblI/Ins Convetancb by Patentée. 

Tlie provision of section 6 of the act of July 2, 1864 (13 Stat. 365), 
mailing a grant of lands to the Northern Pacific Railroad Company, that 
: "the odd sections oÉ land hereby granted shall not be liable to sale or 
entry or pre-emption before or after they are surveyed except by said 
Company as provided by this act," afifected only lands within tlie limits 
of the grant as fixed by the deflnite location of the road; and the fact that 
land at the time of its cash entry by an individual was within 40 miles of 
the line of road as shown by the map of gênerai route theretofore filed, 
the lands not having been withdrawn from private entry, did not afCeet 
the validity of sueh entry, where the land was outside the limits of the 
grant as subsequently fixed by the map of definite location, and was 
never dahned under the grant by the railroad Company. Nor could the 
purchaser be deprired of the équitable title to such land by the arbitrary 
action of the land department. taken after the deflnite location of the 
railroad, and after his grantees had entered into possession and made 
Improvements, in canceling his entry without notice to such grantees or 
the return of the purchase money, and in patenting the land to another 
on a subséquent entry; and where sueh entry was made with knowledge 
of the facts, and of the possession and claims of the grantees of the 
former purchaser, a court of equity will compel a conveyance from the 
patentée to the équitable owners. 

Suit in equity against the holder of a United States patent for 
land, of which the plaintiffs claini to be the équitable owners, for a 
decree directing a conveyance of the légal title, and to cancel a 
mortgage given by the patentée. 

Richard H. Onnsbee, Melvin M. Godman, Thomas H. Brents, and 
Wellington M. Clark, for complainants. 
B. L. & J. L. Sharpstein, for défendants. 

HANFORD, District Judge. The undisputed facts in this case, 
briefly stated, are as follows: 

On November 8, 1870, the land in controveray appeared upon the 
plats in the land ofiice for the district in which the same are situ- 
ât ed to be vacant, unappropriated public land, offered for sale under 
the then existing land laws of the United States at private cash 
entry; and on said date James K. Kennedy made application to pur- 
chase the same, and paid the priée therefor to the receiver. The 
offlcers accepted the application and money, and issued to said pur- 
chaser a patent certificate, stating that he had purchased and paid 
for the land according to law, and was entitled to receive a patent 
therefor; but no patent bas ever been issued to him or to his ven- 
dees. Nearly two years after the entry, and before any proceedings 
to cancel the same had been commenced, said purchaser sold part 
of the land to one Oeorge, and the remaining part to one Bruce; and 
immediately thereafter thèse vendees caused their deeds to be prop- 
erly recorded in the public records of Walla Walla county, in which 
the land is situated, and incloeed the same by substantial fences, and 
commenced cultivation thereof, and hâve made valuable improve- 
ments thereon; and they and their successors in interest hâve, ever 
94 F.— 44 
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since the date mentioned, held actual, visible, and exclusive possea- 
don of said land, excépt as hereinafter recited; aild the plaintiiïs now 
claim to be the équitable ownere, as the lawful successors in interest 
of their ancestors, George and Bruce, the vendees of the original 
purchaser from the government. The land is part of an odd-num- 
bered section, but not part ol jthe grant to the Northern Pacific Eail- 
road Cîompany, because not within the limits of the granted lands 
as flxed and determined by the deflhite location of the Une of the 
railpoad, and it has not been selected or elainaed by the railroad Com- 
pany as lieu landi. Nevertheless the land department has assumed 
to cancel the above-mentioned cash entry on the ground that at 
the date of the entry the land was not subject to sale, because situ- 
ated within 40 miles ofthe li^e of the gênerai route of the Northern 
Pacific Railroad, as indicated on a map flled in the gefleral land of- 
fice on the 13th of August, 1870.; The only authority for canceling 
the entry claimed by the land department or the défendants is found 
in the 6th ^tion of the charter^ of the Northern Pacific Railroad 
Company (Act Jidy 2, 1864 [13 Stat. 365]), which reads as follows: 

"Sec. 6. And be It further enacted, that the président of the IJnited States 
shall causé the lands to be surveyed for forty miles in width on both sides of 
the entire Une of said roady after the gênerai route shall be flxed, and a^ fast 
as may be required by the construction of said railroad; and the odd sections of 
land hereby granted shall not be liable to sale, or entry, or pre-pràptlon before 

or after they are surveyed, except by said company as provided in this act. 

■»»»"■,, 

It was the practice of thè land department tO'protùulgate an order 
withdralwing from sale, andfroûi pre-emption and homestead en triée, 
ail odd-numbered sections of land Within 40 miles of the proposed 
line of the Northern Pacific Railroad, after receiviag çach of the 
maps of the gênerai route which the company flled, and before the 
grant had become legally attaehedtothe land within .^ucblin^itsby 
the deflnite location of the line of the road; but no order withdraw- 
ing thelands in controvepsy from gale îgas, promulgated until Decem- 
ber 8, 1870, which vras a month after th& above-mentioned cash en- 
try. uBefore. the initiation «f any , ppeceedings to cancel said entry, 
to wit,! on illebruary 21, ■ 1872, tke iNortifern Pacific RailBoad Company 
flled in thegètterariand offlce an ameàded map of it» gênerai route, 
making, stcb a déviation from the line.iBdica,ted by the map flled 
August 13,i 1870, as to exelude the .iandi in! convoyer sy from the 40- 
miie limiti' .The action of the land li^epartmènt în assuming.tio cancel 
the ehtry wa^iimitiated after thô: original purchaser hadsoldithe land 
and convé5«dià,ll his interest theremy and after hie veodees had re- 
corded stheii" deeds andentered into actual possession of the land; 
but notiee oftsuch proposed caneéllation was not given to them, and 
they had nç actual inforiD*ationtherebf,:oropportunity tobe heard in 
opposition thereto, aind the moneypaidto the govemment for the 
land;haB Mot ibeen repaidor tenderéd Ito the original purchaser, his 
vendees, 'Oir their successors. In the year 1882 the'father of the 
défraidaht Riddle purèhased George's part bf the land on crédit, and 
gave a mortgage up'on it for the pùrchâse money, no part of Which 
has been paid ; and the mortgage has been duly f oreclosed and repur- 
chased by George, who resumed poeeôssioii. During the time that 
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the George tract was in possession of said purchàser, he neglected to 
keep up tiê fences, aiijî said défendant made entry ùpcin the land in 
his father's posfeessioifli through a gap in the fence, and erected a 
house thereon, and thereafter flled an application in the land office 
to enter the entire tract, including the portion in possession of the 
Bruce family, under the homestead law. At and previous to the 
time of initiating his homestead claim, said défendant was fully 
informed as to ail the facts in regard to the cash entry and sale of 
the land to George and Bruce, and thèirpossessioiiv Cultiva tion, and 
improvement of it^as afeve récit éd. In the face ôf ail thèse facts 
the land departniént alloWèd the entry of Eiddle to stand, and a pat- 
ent for the land h'âs been issued to him. After he received his patent 
certiflcate, and before the issuance of the patent, and while Bruce 
and. George were in possession of the land, asserting their ownership, 
Eaddie mortgaged the lànd'to Krutz, his co-defendant. 

M seems hardly nece^ary to make any comment upon the abote 
facts, and the rights of the cômplainants are so obvions that the ground 
for discussion of légal questions is very narrow. It seems to me that 
it would be difflcillt to imagine a more flagrant case of dishonest lahd- 
jumping, and, if the proof^'wei*e not indisputablë, it would scarcely be 
believed that the land department could hâve given support to Riddle's 
claim. With entire fairness tô the défendants, the preliminary part 
of the argument made in their behalf may be condensed into the simple 
proposition that the patent is a conveyance of the légal title to the 
land from the government to the défendant George M. Eiddle, and, so 
far as affects the inquiry in this case, the défendants hâve a perfect 
and vested right to the land, unless the cômplainants show aifirmative- 
ly that their right to the land is paramoùnt in equity. This much must 
be conceded in their favor, and the whole controversy must be deter- 
mined by a décision of the single question whether the cash entry 
made by Kennedy is valid, notw'ithstanding the attempted cancella- 
tion of it by the land department. The facts being undisputed, the 
décision of the land department was necessarily a décision of a ques- 
tion of law, and, if erroneôus, the court is not precluded from consid- 
ering the case freely, as if there had been no such attempted adjudica- 
tion. Individuals who purchase land from the government pursuant 
to the public land laws of the United States acquire thereby vested 
rights, which cannot be devested by the mère arbitrary pronounce- 
ment of officers of the land department. Cornélius v. Kessel, 128 U. 
S. 456-463, 9 Sup. Ct. 122. The argument against the validity of Ken- 
nedy's cash entry rests entirely upon the authority of the décisions in 
the following cases: Buttz v. Eailroad Oo., 119 TJ; S. 55, 7 Sup. Ot. 
100; Eailroad Co. v. Orton, 6 Sawy. 137, 32 Fed. 457; Knevals v. 
Hyde, 6 Eed. 631. Thèse cases are relied upon to support the con- 
tention that the clause of the sixth section of the Northern Pacific 
Eailroad Cîompany's charter above quoted must opéra te by its own 
force to withdraw from market ail oddnumbered sections of land 
within the specifled limits on each side of the line of the gênerai route 
of the rail^Oad, immediately upon âling the map thereof in the gênerai 
land office; and the validity ôf said cash entry is not questioned by 
the défendants on any other grouQd than this: that the land was 
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not subject to sale 0Q,;5fovember 8, 1870, because it was situatecl 
witMn said limita, as d^flned by tte çaap of tl^e, gênerai route of the 
Northern Pacific Kailroad Company préviously flled. If this land was 
within tl|Le limita of the grant as the same had béen fixed by the defl- 
nite location of the line of the Northern Paciftc Railroad, the cases 
dted wouïd require serions attention, and it would be necessary to 
détermine .whether, i^ view of the later déclarations of the suprême 
court, they might be safely followed.as tnistworthy guides leading to 
the correct interpreta,tion of tHe grànt- The brp?id statement in the 
opinion by Mr. Justice Field in the case of Butfz v. Eailroad Co., that 
"when the gênerai route of the road is thus fiseâ in good faith, and 
information thereof given to the iapd departmeàt by flling the map 
thereof with the commissioner of the gênerai landoiÊS ce or the secre- 
tary of the interior, the law withdraws from sale or preremption the 
odd sections to the extent bï 40 ruile^iÇn each.^ide," is not warranted by 
the words oî, thé charter, and is ihconsistent witli récent décisions of 
the suprême : coUrt, — notablv, in the case of ^ftilîroad Co. v. Sanders, 
166, U.E f2()-«37, 17 Sup. et. 67t; -^herein thé court, in the opinion 
delivereà l>y Mr. Justice Harlan/ 'af ter quoting from the sixth section 
the clause ■which is siipposed to invalidàtp. the ^entry, viz, "the odd sec- 
tions of l£(.nd hereby granted shall.nqthe liàbie tp sale or entry or pré- 
emption before or after they are surveyed, except by said company, as 
provided. in this act," makes the foUoyying comment : 

"But this section ts not to be construed withoUt référence to ottier sections of 
the act. . ■ It must be taken in connection with sçction 3, which manif estly con- 
templâtes that right of pre-emption or bther claims and rights might accrue or 
becomé attaehed to the lahds granted after the gênerai route of me road was 
flxed, and' beforé the line of deflHite location was established; • * » The 
third and sixth sections must bè talientpg&thér, and, so talœn, It must be ad- 
judged that ; nothirig in the sixth sectiQ);^ i prevented the government from dis- 
posing of any of the lands pyipr to the flxing of the line of definite location, or, 
for the rea^ohs stated, from receivlng, under tiie exlsting stàtutes, applications 
to purchase such lands as minéral lands." 

However,iit is unneeessary to review and contçastthe différent déci- 
sions in which this statute has been undçr considération, for the reason 
that the cases cited by counsel for the défendants- are so difCerent from 
the case under considération that they do not bear at ail upon the 
point to which attention must be directed in this case. It must be 
kept in mind that the land hère in controversy is not within the limits 
of the grant to the Northern Pacific Eailroad Company, as fixed by the 
definite location of its line, so that the grant never in fact became at- 
taehed to this land, and no right to the land is being asserted by the 
railroad cOmpany, or by virtue of any purchase from the railroad com- 
pany. In the case of Knevals v. Hyde the court did not hâve to con- 
strue the grant to the Northern Pacific Railroad Company, nor any 
slmilar act of congress. The opinion contains no allusion whatever to 
any map of gênerai route preliminary to the definite location of the 
railroad, and, the décision of the court is to the eiïect that the line of 
the railroad had been definitely fixed, that the grant had actually 
attache^ to: the land in controversy, and the équitable title thereto 
became vested in the company, prior to the origin of the adverse title 
claimed by the défendant. In each of the other cases the title of the 
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railroad company under a grant from congress was involved, the land 
in controversy being within the limits of the grant as flxed by the 
definite location of the company's Une. Thèse cases are not in point 
hère, for the reason that the lands involved in this case were not 
granted bj act of congress to the Northern Pacific Kailroad Com- 
pany, and therefore are not within the terms of the sixth section, 
which provides for surveying a strip 40 miles in width on both sides 
of the entire Une after the gênerai route shall be flxed, but says noth- 
ing about restricting sales or éntries of odd-numbered sections within 
40-mile limits. The restricting clause refers only to land granted by 
the act, and cannot by any rule of construction be extended so as to 
interfère with the sale by the government of lands not granted. "Any 
other interprétation would dëfeat the évident purpose of congress in 
excepting from railroad grants lands upon which claims existed of 
record at the tirae the road to be aided was deflnitelv located." Kail- 
road Co. V. Sanders, 166 U. S. 6.30, 17 Sup. Gt. 674; Menotti v. Dillon. 
167 r. S. 720, 17 Sup. Ct. 945. 

The whole case may be summed up in a few words : Kennedy's cash 
entry was made in good falth in accordance with the laws existing 
at the time it was made, and the government bas received and retained 
bis money. Naught appears to afEect the validity of the entry, except 
the order canceling it, made upon no other ground than an assumptioa 
that it conflicted with the rights of the Xorthern Pacific Railroad Com- 
pany under its congressional grant. The entry does not conflict with 
the grant to the Northern Pacific Eailroad Company, because the land 
is outside of the limits of the grant, and the entry does not even conflict 
with any régulation or order of the land department in force at tbe 
time it was made or at the time the cancellation was ordered. I must 
therefore conclude that the plaintiffs hâve established their claims as 
équitable owners of the land in controversy, and they are entitled to 
hâve a decree requiring the défendant Eiddle to convey to them the 
légal title, and declaring the mortgage held by the défendant Krutz to 
be void in so far as it aflects the land in controversy, and to hâve an 
injnnction forbidding any proceedings to foreclose said mortgage or 
to enforce any rights thereunder. 



S.'^XITARY REDUCTION WORKS OP SAN FRANCISCO v. CALIFORNIA 
REDUCTION CO. et al. 

(Circuit Court, N. D. California. May 25, 1899.) 

No. 12,714. 

1. PlîELIMINABT INJUNCTION — NaTURB OF EvrDBNCB BEFORE GrAKTINS. 

l'he granting of a provisional injunction rests in tlie Sound discrétion of 
the trial court, and it i.s not necessary that the court sliould, before granting 
it, be satisfied, from the évidence before it, that the plaintiff should certain- 
ly prevail upon the final hearing of the cause. 

2. Municipal Corporations— Mode of Granting Franchises and Privilèges 

— Statutbs of California. 

St. Cal. 1893, p. 299,- S 1, prescribing the nianner in which franchises 
and privilèges shall be granted by municipalities, and providing that they 



' 'sIMli bë'grantea ta the mannér ttetëln'iprovîdedi '''aMa flétiathërwlse"! IS' 
îappUéaWeto thft sale ofihe franchise In thisicàsè^ ' i ' -t'iM 

3. Samb— Power ; To.M*KB Hànitary Régulations— Cou'tkaotb foR CRB^iA- 

TioN op Qakbagp. . i , , . ■ ■, ■ 

Under the coustitution and statii<,^s of Califorhia, the boàrd^ôf sUper- 
visors of thé cïty ànd county ol 8è!n Fi'àncisto has powef to i)totide for 
the remôva,! àiid disposition ot gai-liage and màterials aboiit to become 
nuisances, and imay; do soby contraot giyln^ the i exclusive privilège of 
recelving and çrematingisuch garba^^.for a term pf years to a single per- 
son pr corporatioti, and, autiiorizing thé collection of à fixéd charge there- 
for. ''■ ^' ""' ' ''"•■''' ','''' ''''.''. '"' „;''■'"■ 

4. PRJÉLIMINART iNJUNCTldïT— TlBSTRAINm(}' INT'ÊIîFBÎIÉÏICB 'WlTH OONTRACT. 

The holder of a coatcact from a inunioipality giTing it thé right to re- 
çeivei and reduce ali the garbage : theref rom f«^'; a term of years, at a 
fi3fe4 charge tberefor,,o^^ showingthat in compliance.wlth such contract 
It has built a crematéry at large expênse, is entitled to a preliminary in- 
jnnctioi against th'lrd parties, re^trâining them from cdllecting and re- 
moving garbage to otheir' places, in violation of ite 'Contract rights, pending 
a heariijg on itfe bUl ;f or. the recovery; éf damages and for a permanent 
Injunction. , , ' , 

On Ôfder''to Show Cause Why àii liijunctidn Pendénte Lite should 

not IsSile^.^ '■'■'', ' / ■■''■ 

William M. Piersob^d Charles L. "Tilden, for cpraplainant. 
Alfpeid(Xir Blà,ck/ f or respoûdent Çalifpr^ia péduction Cp. 
Gapret W. McEnernej, E. T. Hàràing,: ,aûd Mich. Mullaney, for 
other responden;ts. 

MQRRO^, J3ircuit Judge. lTi|s is an order to show cause why 
an injupction pendante ïîte 8houi,4i pot issue. Çomplainant's bill is 
brought to seGJare an injunction restraining respondents from carry- 
ing away, outside pf ihp city and çpunty pf Sian Francisco, certain 
garbage |£ind ptbpr enviip.erated matefials coUeçted tîierein, of which 
complainaiït cJaims exclusive right -jio dispose; also, for the sum of 
125,000 a« d^fW^ges for infringeméht.qf çomplainant's rights. Com- 
plainajài s bill allèges that it is .^ corporation duly organized under 
thelâws .o^Oalifornia,, and that th^ respondent corporation is organ- 
ized under the laws of Colorado, and that. the, other respondents are 
aliens, résidents of the city and county of San Francisco; tliat a 
certain order, known as "Order No. 2,965," was duly and flnally 
paesed, adopted, and enacted by the board of supervisors of the 
city and county of San Francisco on February 17, 1896; that an - 
other ordferj known as "Order No. 12" (second séries), and one known 
as "Resolution No. 903" (fourth séries), were also regularly enacted 
in order to cîjrry out the provisions of order No, 2,965 the more 
effectively; that by virtue of order No. 2,965 a valid contract was 
entered into between the city and county of San Francisco and one 
F. E. Sharon, under the terms of which the eaid F. E. Sharon was to 
bave the exclusive privilège, for the period of 50 years from Feb- 
ruary 17, 1896, of crettiating and reducin^ garbage and other specifled 
materials côllected in the city and county pf Sàa Francisco, at a 
maximumi charge of 20 cents per cubic yardi and the said F. E. Sharon, 
on. his part, was to erect a crematory of the capacity of at least 300 
tons à day,to reduce the enuïneràted substances within 24 houre of 
their rëceipt, and in such à mannér as tô avoid the émission of nox- 
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ious gases; that this con tract was assigned by F. E. Sharon to com- 
plainant on September 18, 1896; that ccMoiplainant has carried eut 
the provisions of the contract, having erected a crematory at a coet 
exceeding $200,000, and notifled the board of supervisors of its readi- 
ness to receive garbage for réduction, and ,that, unless complainant 
can hâve the exclusive right of cremating and destroying the mate- 
rials mentioned, the contract and franchise so entered into will be 
rendered worthlees; that complainant has faithfully discharged the 
obligations impoged upon it by the contract; that the respondents 
otlier than the respondent corporation hâve hindered complainant 
in carrying out its contract by diverting large quantifies of garbage 
and other materials from complainant's crematory, and depœiting 
them upon lands in the city and county of San Francisco, and that 
some of them hâve been arrested and âned for so doing; that the 
respondent corporation was organized under the laws of Colorado for 
the express purpose of depriving complainant of its ïawful gains 
by preventing large quantities of garbage from reaehing the crema- 
tories of complainant, and shipping it away and depositing it on 
lands in the county of San Mateo and elsewhere, outside of this city 
and county; that in pursuance of the same object the other respond- 
ents hâve conspired with the respondent corporation to deliver daily 
to it large quantities of garbage, thus diverting it from the crematory 
of complainant, and that in pursuance of this conspiracy the respond- 
ent corporation has hired two barges, capable of carrying more than 
300 tons, for the purpose of traneporting garbage and such materials 
to the county of San Mateo, and other places outside of this city 
and county; that, by reason of thèse acte of respondents, complain- 
ant's contract and franchise hâve been depreciated, and damages hâve 
been inflicfed upon it to the amount of $35,000; that many of the 
enumerated n^ateriaJs, when reduced, are of value as articles of com- 
merce, and that the acts of respondents are depriving complainant 
of just gains and profits to an amount. whichit is impossible to sti^te; 
that complainant is under a contract with the city and county of 
San Francisco to incinerate ail the garbage aad enumerated articles, 
q.nd, if respondents are allowed to divert material from complainant, 
complainant will be rendered, liable for breach of contract, and will 
thereby suffer great and irréparable in jury; that complainant has 
frequently. requegted respondents to desist, but they hâve not done 
so, and, if they continue to infringe upon complfdnant's rights, com- 
plainant will sufifer great and irréparable injury, without any plain, 
adéquate, and complète remedy at law; that respondents hâve not 
yet begun topngage in any business except the hiring of barges for 
the purpose of diverting garbage fropi complaipapt; that respondents' 
acts are contrary to equity; and that coinplainant has no remedy 
at. law. Complainant therefore asks that an injunction provisional 
and perpétuai issue, and for damages to the amount of $25,000. A 
restraining order was iesued upon the flling of the bill. 

A several answer was: ûled by the respondent Oalifornia Réduc- 
tion Company, aind a joint and several a,nswer by the other respond- 
ents. Respondents deny the validity of the Order No. 2,965, and 
that it was ever "duly and finally passed, adopted, and epacted." 
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Deiij/, tHaf tîié çompiainant lias c^eDoiated thé garbagë and otlier ma- 
térî'als withiîi 24 hours, ili such a way as tO'cirèa,tè' no nuisance, 
bût aver th'at a nuisance bas been created by Céinj^lainant. Deny 
that the respondeùt corporation was organized for tbe purpose of 
diverting gârbàge from complainàntj tbat réspôndents bave been 
repeatedly â'i-resteà and fined for violation ' ot the ordinances 
nfinied; tbat.any confederacy or conspiracy bas beeti formed for 
tbé purpose of interfering witb complaibant in carrying out tbe 
tefms of its a,llegèd franchise; tbat complaihànt is entitled to ail 
the garbage, etc., collected in the city and county of San Francisco, 
but aver tbat it is only entitledto so nxucb as is ioluntarily taken 
to its crematory. Deny tbat complainaut bas suffered damage to 
an extent which it is impossible to estimate; tbat çompiainant is 
bound by any franchise to cremate ail tbe garbage collected in tbe 
city and county of San Francisco, and tbat it will be liable for 
violation pf the alleged franchise if it does not do so; that tbey 
bave. unlàSvf ully combined, confederated, and conspired as cbarged 
in.tbe bill. Admit that tbey bave not yet begun to engage in any 
business Other tban tbe hiring of barges, as stated in tbe bill, but 
deny that tbis is being done in pursuance of any contract. Kespond- 
ents alsô oiîer varions afiirmative défenses, by which respondent cor- 
poration aVers that it is engaged in a lavyful occupation, from 
which it wbuld be deriving large profits, were it not for tbe stay 
order issued herein; that çompiainant can claim notbing under tbe 
franchise, as not having complied witb the requirement that no 
nuisance shall be created in tbe réduction of the materials named ; 
and becanse çompiainant bas cbarged a sum in excess of 20 cents 
per cubic yard for the crémation of such materials. Respondents 
other than respondent corporation also offer affirmative défenses, 
in which tbey state tbat the' Order No. 2,965 is null and void, in 
tbat tbe franchise was not granted to tbe bighest bidder; tbat 
çompiainant bas no rights under tbe franchise, because it bas not 
complied witb the conditions rèquiring the crémation of tbe speci- 
fled materials witbout crèating a nuisance, and bas cbarged in 
excess of 20 cents per cubic yard of garbage brougbt for réduction; 
tbat respondents are scavengers, and weré engaged in delivering 
materials to respondent corporation, and that tbey are prevented 
from lawful gains by the stay 'ôrder granted hereiù ; that tbe re- 
spondents are householders. and create large quantifies of the ma- 
terials enùmerated ; that thèse materials are of value to them, 
and tbey claim the right to dispose of them in such a way as not 
to cause a nuisance. Respondents ask for a dissolution of tbe stay 
order, and tbat no injunction be issued. 

Tbe argument of cdnnsel bà^ iollowed the wide range of the 
afflirmative défenses set dp in the respondents' answers. To dé- 
terminé thèse, défenses now wQuld, in effect, dispose of the case 
upon its merits, — a resuit nof (iontemplated by tbe rules govern- 
ing courts of equity in grantirig preliminary injùnctions. "Tbe 
order for such an injunction does not flnally détermine tbe rights 
of the parties to tbe action, and its only purpose and effect are to 
préserve the existing state of things until the case bas been fully 



8ANITARY REDUCTION WORKS V. CALIFORNIA REDUCTION CO. 697 

beard by the court, and the entry of a final decree tberein. And 
it is equally well settled that the granting of a provisional injunc- 
tion rests in the sound discrétion of the trial court, and that it is 
not necessary that the court should, before granting it, be satisfied 
from the évidence before it that the plaintiff will certainly prevail 
upon the final hearing of the cause. On the contrary, to adopt 
the languîjge of the court in Georgia v. Brailsford, 2 Dali. 402, 'a 
probable right, and a probable danger that such right will be de- 
feated, without the spécial interposition of the court,' is ail that 
need be shown as a basis for such an order. See, also, Blount v. 
Socii^té Anonyme du Filtre Chamberland Système Pasteur, 3 0. C. 
A. 4.55. 53 Fed. 98, and cases therein cited." Southern Pac. Co. v. 
Earl, 27 C. C. A. 185, 82 Fed. 691. Under thèse circumstances, the 
affirmative défenses set up by respondents cannot be considered as 
factors in determining this ocder to show cause. 

Complainant's claims to an injunction are based upon the fran- 
chise alleged to hâve been granted by the terms of the order known 
as "Order No. 2,965 of the Board of Supervisors of the City and 
County of San Francisco," and in accordance with the provisions 
of an act of the législature entitled an "Act providing for the sale 
of raiiroad and other franchises in municipalities and relative to 
granting of franchise," approved March 23, 1893. St. Cal. 1893, p. 
288. The first section of this act reads: 

"Every franchise or privilège to erect or lay telegraph or téléphone wires, to 
«onstruct ot operate rallroads along or upon any public street or highway, oi' 
to exercise any other public privilège whatever hereafter proposed to be granted 
by the board of supervisors, common council, or other governing or législative 
body of any county, city or county, city, town or district, vrithin this state, shall 
be gianted upon the conditions in the act provided, and not otherwise." 

Respondents maintain that the franchise alleged to hâve been 
granted to complainant is invalid, because it was not granted ac- 
cording to the provisions of the consolidation act of the city and 
county of San Francisco (St. Cal. 1856, p. 164), section 68 of which 
provides that every ordinance or resolution of the board of super- 
visors granting any privilège, or involving the lease or appropri- 
ation of public property or the expenditure of public moneys (ex- 
cept for sums less than |500), must be published, with the ayes 
and nays, in a city daily newspaper for five successive days before 
the board take final action, and every such ordinance must be 
presented to the président of the board for his approval. If he ap- 
prove, he shall sign it; and, if not, he shall return it to the board, 
with suggestions in writing, within 10 days. The board shall then 
enter the objections on the journals, and publish them in some 
city newspaper. If at any stated meeting thereafter two-thirds of 
thé board— changed to three-quarters (St. Cal. 1867-68, p. 702)— 
vote for such ordinance or resolution, it shall then, despite the 
objections of the président, become valid. The consolidation act, 
it is argued by respondents, was not superseded by the act of 
1893, and the franchise claimed by complainant should hâve been 
granted in accordance with its terms. The act of 1893, however, 
jH'ovides very clearly that such franchises as are specified, and "any 
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other pftjblic privilège whatevér hereafter proposed to ibe granted 
by ttle bëard of supervisbrs, * * * shall be graiïted upon the 
conditions In the act provided; and not otherwise.'^ In the case 
of PeojJle T. Board of Sup'rs of Ôontra Costa Go., 1^2 Gai. 421, 55 
Pac. 131J it was decided by thé 'suprême court of this State that a 
franchise for the construction and maintenance 'of a -n^harf should 
hare beçh granted under this àct of 1893. The court saidj speaking 
of the act quoted above : 

"This language Is broad in Its terins. It ik ' fllfflctilt to iniaig'lne language 
broader in its significance, and more explicit upoii tlië slibject with which tlie 
act is dealing'. It includes the fraricliiBe hère before us." 

And again: 

"It Isdnsisted that the , board made a grant of, the, franchise unaer certain 
provisions of the Political Code, and therefore it is, claîrijed that the act of the 
législature passed In 1898'èànnot furnl^h a test upbn whlch tb base a décision 
as to ab exercise or nonexercise of judidal function on the part of the board 
in grariting the franchise. , This position ^cannot, be maintaiped. This fran^ 
chlse shqqld hâve been granted by tbe; supervlsors under the provisions of the 
açt;of;i8i93."; , '['.,'''. 

In f atce of this décision of the supijenie court, respoiidents' conten- 
tion in regard to thei j]avalidi"tyi,of;,QEder î^^o. 2,965, as, based solely 
upon the act of 1893, cannot be ?netained. 

In the constitution of 1849 it was provided, in article 11, § 5 : 

: "Tlmt th^, législature sball hâve power to .prpvide for the élection of a b^ard 
of supeirisbra in eaclj coùnty, and tljese sûpérvisors shall jointly and individu- 
ally perfoim such duties as.ma'y be pre,scribed,by law." ', . ', , 

fiy tii^ aqt ,of April 25, 1863; (St,^ Cail, 1863, p. •540); it was pro- 
vided that:. , :-■;,.:. ' ' '■^'à'-:^''' ■[ ■ 'i' 

"The board of supervlsors of the clty and county of San Francisco shall 
hâve povfer, by régulation or order; .^ ■ *•.■*■ to authorize and direct the 
sumûiary abatement of nuisances; to make aU régulations wliich may be nec- 
essary or expèdie.nt for the préservation of ,the .public health and the prévention 
of coritagîous disëases; to''prôvide, by régulation, for the prévention and sum- 
mary removal of ail nuisances and obstructions Ih the stréets, alleys, highways, 
and publie grounds of said clty and county." ■ 

And in the constitution ôf 1879 it waS provided, in article 11, § 11, 

that,: ',■'■';' ,,' ,;, ■ ■ ■■;; '-'' ^ ; ;." '' 

''Any county, city, town, or to'svnship, may make and enforce within its Imiits 
ail suçh local, police, sanitary and other régulations as are not in conflict with 
gener'al laws." 

In the case of Alpers îy, City and Coanty of San Francisco, 32 Fed. 
503, Mr. Justice Field, in speaking of the power of the municipality 
of San Francisco to make provision for the removal of nuisances, 
said : 

"There is no doubt that the contract between the plàintifE and the city and 
county of San Francisco is one within the competency of the municipality to 
make. It is within the power of ail such bodies to provide for the health of 
thelr Inhabitflùts by causing thé removal from their limits of ail dead animais 
not slain for hùman food, which otherwise would soon decay, and, by cor- 
rnptlng the air, engender dlsease. And provisions for such removal may be 
made by contract, as well as the performance of any other duty touching the 
health and comfort of the city; its authorities always preserving such control 
over the matter as to seCure an observance of proper sanitary régulations. 
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* *' * Tlie cçH tract in question does, not,,£|,ppear to be opgn to, any serious 
objection. Noné is allegëd against its provisions^ It irùposes no biirtlen upon 
the municipality. The rémoval ôf the dead animais îs tô be made without any 
expense to it. The compensation of tlie party; mailing the reinoval is to be 
found in the uses to which the animais are or may be put. ïheir hides are con- 
verted into leather, from sonjie of which shoes, from othprs gloyes, are made. 
Of their bones, buttons or handles, for knives may be maniifactured; from their 
flesh and fat, varions ôils mâj^ be distilled f olr use ' in the arts. And, iu case of 
horned animais, glue from 'fheit hoofs and combs frÔm theîr horns may be 
made. Indeed, ail parts of the animais may be put to some useful purpose. It 
reqitires, however, for such uses, spécial and somewhat expensive machinery, 
and also, it is said, the employment of hands trained to the business. Ail thèse 
faûilities, tiîe bill allèges, hâve been provided by the plaintiff." 

Fertilizer Co. v. Lambert, 48 Fed. 458, was a suit brought by the 
assignées of the above Alpers to restrain respondects from infringiug 
upon the exclusive right of complainant under the contract. Judge 
Hawley quoted the language of Justice Fleld in the Alpers Case, and 
gave the complainant the injunetion asked for. 

Thèse authorities establish the doctrine that the board of super- 
visors has the power to provide for the removal of garbage and mate- 
rials about to become nuisances. The décision of the bo&rd of super- 
visors that various enumerated mater ials are nuisances is conclusive 
of the fact. 

In Ex parte Lacey, 108 Cal. 326, 41 Pac. 411, the petitioner had 
been convicted and imprisoned for violating a city ordinance of the 
€ity of Los Angeles which provided: 

"No person or persons shall establish or conduct any steam shoddy machine, 
or steam carpet-beating machine, within one hundred feet of any cliurch, school- 
house, résidence or dwelllng-house." 

It was contended that the, ordinance was void on the ground that 
it interfered with certain of the petitioner's inaliénable rights, vouch- 
safed to him by the constitution. On the part of the city it was 
claimed that the passage and enforcement of the ordinance was but 
the exercise of a police power granted to it by the constitution of 
the state, in terms. The suprême court passed upon the question in 
controversy as follows : 

"Conceding the business covered by the provisions of this ordinance not to 
constitute a nuisance per se, and to stand upon difi'erent grounds from powder 
factories, street obstnictions, and the lilve, still the case is made no better for 
petitioner. ïhis is not a question of nuisance, per se, and the power to regu- 
late is in no way dépendent upon such conditions. Indeed, as to nuisances per 
se, the gênerai laws of the state are ample to deal with thein. But the business 
hère involved may properly be classed with livery stables, laundries, soap and 
glue factories, etc.,- a class of business undertakings in the conduct of which 
police and sanitary régulations are made to a greater or less degree by every 
city in the country. And in this class of cases it is no défense to the valldity 
of régulation ordinances to say, 'I am committing no nuisance, and I insist upon 
being heard before a court or jury upon that (luestion of tact.' In tliis clai-'S of 
cases a défendant has no such right. To the extent that it wâs material in 
creating a valid ordinance, we must assume that such question was decided by 
the municipal authorities, and decided agaiust petitioner and ail others similarly 
situated." 

See, also, Ex parte Casinello, 62 Cal. 538; North Chicago City Ry. 
Co. V. Town of Lake View, 105 111. 207. 

The charge of 20 cents per cubic yard of garbage brought for re- 
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duction to thç crematory cannot be regarded as în flie nature of a 
tay or àfisessinent, or as a charge which tlie boatd 6t supervisors has 
no right to impose. This question was before the court in the case 
of Walker v. Jameson, 140 Ind. 591, 37 N. E. 402, and 39 N. E. 869. 
An ordinance was there under conMderation proTiding that garbage 
should be cojlected only by the city's licensçd agent, and that the 
parties producing garbage should place it in boxes for removal pro- 
vided by euch agent at their expense, and a contract empowering the 
coritractor to collect sùch garbage and to charge a specified priée 
per pound for its removal. It was contended that the provision for 
payment by the housèholder for the removal of the garbage was 
an assessment against him or his property, and, as the charter did 
not confer the power to make an assesement of this kind, it could 
not be made. The court said : 

"Wliatever else it may be, it is certainly not an assessment. It has not a 
single élément of an assessment, for the reasons— First, that, except by the vol- 
untary act of the householder, nothing is to be paid at ail; second, no definlte 
amolint. In any event, Is to be paid; third, iiothing is m^de a charge upon the 
property. Thé whole arrangement is stihpiy a provision by the ordinance— 
First^'thàt garbage shall be coUected and earted tliroiigh the streets only by the 
licenséfl agent of the city; second, that parties producing the gai*age needlng 
to be thus earted away shall place the same in proper vessels, convenient for 
the removal by such agent; and, third, that such agent shall charge not exceed- 
ing the price named for remoVing the sàràe. It is no more an assessment tlian 
is the provision of the ordinance fixing the tate of payment for gas or water, 
or street-ear fare." 

The llaw as established by the Slaughter-House Cases, 16 Wall. 
36, is clearly décisive as to the question of the right of a municipal- 
ity to impose a reasonable charge for the removal of a nuisance, and 
it is not clkihied in the présent case that the charge imposed by 
the ordiriance is excessive. The court in that case said: 

"Unless, therefore, it can be malntained that the exclusive privilège granted 
by this Charter to the corporation is bej'ond the power of the législature of 
Louigiana, there can be no just exception to the validity of the statute. And 
in this respect we are unable to see that thèse privilèges are especially odious 
or objectionable. ïhe duty imposed as a considération for the privilège is weil 
deflned, and its enforcement well guarded. The priées or charges to be made 
by the company are limited by the statute, and we are not advised that they are, 
on the whole, ejxorbitant or unjust." 

Eesppndents main tain that their acts do not injure the complain- 
ant; but, if complainant is entitled to the whole of the garbage cre- 
ated în the city and county of San Francisco, — and such is its claim, — 
it is obvious that the continuai shipment of it must necessarily be 
injurions to its interests, and to a degree which would render an 
injunction pendente lite appropriate, under the circumstances. Let 
a preliminary injunction issue in accordance with the prayer of the 
bill pf complaint. 
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HASELTON v. FLORENTINE MARBLE CO. 
(Circuit Court, D. Vermont May 12, 1899.) 

1. MOUTGAGBa— RieHT TO POKECLOSB— AQREEMENT VOS, EXTENSION. 

An agreement between mortgagor and mortgagee, after condition broken, 
that the tiœe for mailing payment might be deferred, but not for any defi- 
nite time, will not defeat tlie right of entry given by the tenns of the 
mortgage, nor bar proceedings for foreclosure. 

2. Attornby and Olient^Powebs op Attohney. 

The relation of attorney and client alone will not confer on the attorney 
authority to bind his client by an agreement to extend the time for pay- 
ment of a mortgage debt owned by the client. 

In Equity. On motion for th^ appointment of a receiver. 

Chas. M. Wilds, for plaintiflf. 

Frederick H. Button and Eleazer L. Waterman, for défendant. 

WHEEIEE, District Judge. This bill is brought for foreclosure 
of a mortgage on, and sale of, marble lands and quarries, "and ail 
and every and each of the engines, boilers, derricks, channeling ma- 
chines, ropes, puUeys, gang saws, mills, houses, machinery, and ap- 
pliances, and ail the railroad tracks, switehee, sidings, leases, and 
ail and singular the real and personal property of the said Floren- 
tine Marble Company, ixx the state of Vermont, which it now owns, 
or which it may hereafter own, in connection with the opération of 
its business in said state of Ver-mont," to eecure six notes of the de- 
fendant, dated September 1, 1897, by whomsoever held, — one of |3,- 
659.86 and one of $6,340.14, due in one year from date, and four of 
110,000 each, due, respectively, in two, three, four, and flve years fi'om 
date, with intereet semiannually. The condition of the mortgage is: 

"Now, if default be made in the payment of said six promissory notes, or 
any part thereot, the Interest thereon, or any part thereof, at the time and in. 
the manner above specifled for the payment thereof, or in case of waste, or non- 
payment of taxes or assessments upoii said premises, or a breach of any of the 
covenants or agreements hereln eontained, then in such case the whole of said 
principal sum and interest secured by the said six promis.sory notes shall 
thereupon, at the option of the légal holders of any of said notes, become im- 
mediately due and payalple; and on the application of the légal holder of said 
promissory notes, or either of them, it shall be lawful for the said grantee, or his 
successor in trust, to enter into and upon and take possession of the premises 
hereby granted, or any part thereof, and to collect and receive ail rents, issues, 
and profits thereof, and operate said quarries and business in his own name, as 
such trustée, and in his own name or otherwise to file a bill or bills, in any 
court having jurisdiction thereof, against the party of the first pai-t. its suc- 
cessors or assigns, and obtain a decree for the appointment of a receiver, and 
for the sale and conveyance of the whole or any part of said premises for the 
purposes herein specifled, by said party of the second part, as such trustée or 
as spécial commissioner, or otherwise, under order of court, and out of the 
proceeds of any such sale to first pay the costs of such suit, ail costs of adver- 
tising, sale, and conveyance, including the reasonable fées and commissions of 
said party of the second part, or person who may be appointed to exécute this 
trust, and reasonable attorney's and solicitor's fées, to be fixed by the court, 
and also ail other expenses of this trust, including ail moneys advanced for ab- 
stracts of title, for insurance, taxes, and other liens or assessments, with inter- 
est thereon at six per cent, pgr annum; then to pay the principal of said first 
maturing notes due one year from the date thereof, and the balance upon the 
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four notes, of ten thousand dollars each, due two, three, four, and five years 
from date, respect^«ly,", , ■ ; ^ j 

The Mil andianswer shp;W tjçiat IJ^ar^ha E. Wortjiy, at whose re- 
quest this suit is brought, holds and owns ail the notes but that 
of 16,340.14, Jyliicîh is beldsfnd iowned by Samuel A. ''Tolman. Thé 
intçrest hàs l^eifi,' pkid as it f elî due. Tbë ans^.ér, Sets ùp an agree- 
ment with the attomey ofi Mrs. Worthy and wift Mr. Tolman to 
extend the time of the two ûrst notes one year,which,i with authority 
to make it, as to the one held by Mrs. Worthy, is denied by her. X 
motion for a receiver bas no\V been heaïd on bill, ânswer, and affi- 
davits. 

The alleged agreement to extend time is relied upon to defeat the 
motion for a receiver. If .there was such valid, agf^ement, before 
condition broken,. to extend the time beyond when the bill was 
brought, it ,niight save thej^reach upon which lihe bill is foundèd. 
But no agi"'e€rùent to exteM any deflnité time appears, or is claimed 
to hâve been made, before the first two notes fell due. There was 
talk aboùt it' before, and coiTespôndencéiàftér, which, hoWever, ap- 
pear to havé never amounted td more thàh a loosè imderstanding 
that payment . inight then be deferred, but not for auy'deûnite time. 
This would ilôt devest the ri^M of ehtry accrued by the breach of 
condition, nor bar proceedîiigs 6f fbreClôeure. iÀuthority to miake 
such an agreeinent would tiçgd to be shown, beybnd the relation of 
attorney and client^ whîch ië hot only nôt shbwn, but the want of it is 
made to appeài". 

The option to hâve the whole debt bécotcie due on'diefault of part 
was attempted to be eiêrcisëd after the next installment of interest 
was paid, and after this suit A^àà begiin. Question bas beéh made in 
argument whether the attempt was seSSonable. That question is 
hot màterial, however, on thîs motion; for the drator httd the right 
to enter upon the mortgaged.pr émises and property, and take the 
rents and profits to apply où the debt, ând to have a receiver ap- 
pointéd for thât purpose, upon any breach of condition, according to 
the ternis bfihemortgage. That question inayproperly arise when 
payment of that part of the debt is reached in the course of the pro- 
ceedings. ■■ [ ■■' ' ■ , ' - 

By the ternis of the m6rtgage, the mpWg^gbP had the right to the 
possession and control of the property, and "to quarry and sell 
marble therefrom, and carry onthe business," in the. ordinary way, 
so long as the conditions of the mortgage should be performed. Ques- 
tion is also tnade whether the mortgàfefe çovérs marblé quarried by 
the mortgàgor in possession. Tlié wbrds, "ail and smgular the real 
and Personal property of the said Florentine Marble Company, in 
the state of "Vermont, which it now owns, or whièh it may here- 
after ow^, in connection With the opération ofits, bjisîness," would 
seem broàd enough to covertïiis marble, if operatiiyç ivipbn it. The 
other property could be mortgaged, mostly or whollyy as real estate 
could. V. S. § 2269. This would be persoual property, but a mort- 
gage of it as iî real estate v^OilId sèenito be vali'd againstithë mort- 
gàgor; and, with possession, against ail. Section 2252. 'The tem- 
porary receiver appointed on consent is understood to be now in 
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possession of the prôperty, with the rest, which would perhaps be 
sufficient. This possession should be continued, but without préj- 
udice to the rights of the défendant inany proceeding concerning it 
that may be advieéd. 

The answei- sets up the want of Mrs. Worthy as a party as an 
objection to the bill; but as the plaintiff is the mortgagee, and by the 
tërms of the mortgage authorized on application of any holder of any 
of the notes to take possession, and to file a bill in his own name, this 
objection does not now seem to be in any wise wèll founded. Tempo- 
rary receiver continued till further order. 



LYNCH V. WRIGHT. 
(Circuit Court, S. D. New York. June 10, 1809.) 

1. Damages— Brbach of Contract to Convet Realty — Loss op Resalb. 

On the bréacli oï a contraet for tlie sale of real estate, spécial damages 
resulting to tlie. purcliaser from the failure to make a resale are only re- 
coverable where the contraet for lesale was brought to the knowledge of 
the défendant, and by reason of sueh knowledge he impliedly undertook, in 
case of bis failure, to make eônveyanee to pay such spécial damages by 
way of indemnity. 

3. Specific Performance— Contract to Bell Rbai, Estatb— Rents and 
Profits — Interkst. 

On a decree for the specific performance of a contraet to conyey real es- 
tate at suit of the purchàser, he may eléct to pay interest on the purehase 
money sinee the time the conveyance should ha;ve been made, and take the 
rents and profits receiyed by the défendant, or to allow the défendant to 
retain. such rents and profits, in which case he will be exempted from pay- 
ment of interest. 

3. Samb— Damages FOR Deterior.vtion op Property. 

Where résidence property bas been allowed by the défendant to remain 
unoccupied during the pendency of a suit by a purchàser to entorce a spé- 
cifie performance of a contraet for its sale, in conséquence of which it dété- 
riorâtes in condition, the complainant is entitled on a decree in his favor 
to an allowance for such détérioration. 

This was a suit in equity for the spécifie performance of a contraet 
to convey real estate and to recover damages for its breach. 

Abram Kling, for complainant. 

Olcott & Olcott and Geo. ]^. Messiter, for défendant. 

TOWNSEND, District Judge. This case was argued at final hear- 
ing upon the following stipulation : 

"ïhat a decree directing specific performance, as prayed in the complaint, be 
entered herein, and that if, in the opinion of the court, after the examination 
of the record herein, the complainant shall be entitled to any costs, damages, or 
compensation herein, by reason of any acts of défendant, such costs, damages, 
or compensation may be assessed by the court upon the testimony, property 
admissible, now before the court, without préjudice to the rlght of either party 
to appeal." 

The sole question, then, is as to the amount of damages, if any, 
to which the complainant is entitled. On April 27, 1896, the de- 
fendant agreed to sell his house to complainant for |11,000, — |20C 
cash on exécution of contraet, and |10,800 on delivery of deed 
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Complainan,t j^jd thé $200, and on May llth, theday agreed on for 
delivery of Jthp deed, teridered theJ10,800, and dèmanded the deed, 
when it appefiç^ that there 'syas a lis pendéris on the property. 
Complainant thëreùpon refused to accept the deed, unless the défend- 
ant would. fumieh a satisfaction pièce or would accept |1,000 cash 
and a mortgE^ge for |10,000, payable on cancellation of lis pendens.. 
Defehdant's agent declined to furnish said satisfaction pièce or to 
make suçh allowance :for said lis pendens, and the sale was not 
efïected. Défendant canceled said Us pendens,, on April 21, 1898. 
Complainant allèges t'hat upon Aprii 29, 1896, she agreed to sell 
said property to one Paul P. Todd for $13,500', but, by reason of 
said incumbrance, was unable to carry out said agreement, and that 
said property has depreciated in value, so that it is not now worth 
more than |10,000. On May 11, 1896, this suit was brought. 

Complainant claims that she is entitled to recover as damages — 
First, the amohnt of dépréciation in or waste to the property during 
the time that she has been kept out of possession by the défendant; 
second, the loss sustained by her iaability to carry out said contract 
of sale to Todd for |13,500; and, third, the value of the use and 
occupation pf the premises from th^ date of the contract, and that 
défendant should not be allowed inïërest on the purchase money. 

The défendant is not liable for damages for the failure of the 
sale to Todd. The évidence as to such alleged sale is uncertain 
and insufficient. The contract is not offered in évidence, and it does 
not definitely appear what the written agreement was which is said 
to hâve been lost, nor why no copy thereof was produced by com- 
plainant. But,' irrespective of this question, the damages for the 
failure to resèll were remote or spéculative in character, and were 
not such as would naturally hâve resulted from said breach. In 
such cases the rule is well settled that only the natural and ordinary 
damages oan be recovered, and that spécial damages resulting from 
a failure to make a resale can only be recovered where the contract 
for resale Was brought to the knowledge of the défendant, and where, 
by reason of bis spécial knowledge of the circumstances, he impliedly 
undertakes, in case of his failure to make the conyeyance, to pay such 
spécial damages bv way of indemnity. Wallace v. Ah Sam, 71 Cal. 
197, 12 Pac. 46; Hadley v. Baxendale, 26 Eng. Law & Eq. 398; Hobbs 
V. Railway Co., L. R. 10 Q. B. 111; Masterton v. Mavor, etc., of 
City of Brooklyn, 7 Hill, 6l; Howard v. Manufacturing Co., 139 U. S. 
199, 11 Sup. et. 500; Telegraph Co. v. Hall, 124 TJ. S. 444, 8 Sup. Ct. 
577; Boyd v. Fitt, 14 Ir. C. L. 43; Griflin v. Colver, 16 N. Y. 494; 
Hamilton V, McPherson, 28 N. Y, 72. 

It appears from the évidence that the premises hâve been without 
a tenant sînce the date of the original contract, and that the dépré- 
ciation therein is largely due to this fact, and there is no évidence 
that the defenda,ilt has made any efl:oj:;t to rent thèse premises. The 
Vendée may elect to pay the înterest on the purchase money during 
the time he has been wrongfully deprived of possession, and take the 
rents a,nd profits receivéd by the vendor, or he may allow the vendor 
to retain the rents and pt-oflts, in which case he will be exempted 
from the payment of interest. Worrall v. Munn, 53 N. Y. 185. In 
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this case, therefore, the complainant should not be held llable for 
the payment of interest during the time that she has been wrong- 
fully deprived of possession. The gênerai raie is that courts of equity 
will as far as possible put the parties in the condition in which they 
would hâve been if the contract had been duly performed according 
to its tenus. In the case at bar, had the contract been carried out, 
the property, preeumably, would not hâve deteriorated in value by 
being left unoccupied during said period. An allowance should be 
made for such détérioration. Worrall v. Munn, supra; Bostwick v. 
Beach, 105 N. Y. 661, 12 N. E. 32; Sedg. Meas. Dam. (8th Ed.) § 
1021; Esdalie v. Stephenson, 1 Sim. & S. 122. 

Complainant's testimony is to the effect that the dépréciation in 
value is directly due to defendant's négligence. While the failure 
of défendant to introduce testimony upon any of thèse questions 
makes it difficult for the court to exactly estimate the damages, 
yet, in view of ail the évidence and of the statement of counsel 
that they désire to simplify the questions so as to obtain an équitable 
disposition of the matter by the court, I think a decree should be 
entered directing a spécifie performance of said contract, and that 
from the sum of $10,800, agreed to be paid by the complainant, there 
should be deducted the interest on the |200 originally paid, and the 
sum of |1,000 for the détérioration in the value of the property, and 
complainant's costs. 



MERCHANTS' NAT. BANK OF HELENA, MONT., et al. v. SCHOOL DIST. 

NO. 8, OF MEAGHER COUNTÏ, MONT. 

(Circuit Court of Appeals, Ninth Circuit. May 2, 1899.) 

L National Banks— Insolvenct — Trust Fukds. 

A national bank recelved funds of a school district which it had no rlght 
to receive as an ordinary deposit, or to mingle witli its own funds, and 
wliicli it undertook to hold for the spécial purpose of paying certain bonds 
«f the school district, and no other. It did in fact mingle the funds with 
Its own, and became Insolvent, none of the bonds having been presented for 
payment. It had on hand, at the time it suspended business, cash in excess 
of the amount of such deposit, which came into the hands of its receiver. 
Held, that such deposit constituted a trust fund, which was recoverable by 
the school district from the peceiver ; the presumption being that so much of 
tbe cash on hand as equaled the deposit was the money of the school district. 
2. Same. 

Nelther a bank nor Its receiver can deny the receipt of money depcsited 
wlth the bank as a trust fund on the ground that no money was actually 
deposited, where it received and accepted crédit for the amount with a cor- 
respondent, and received the money thereon in due course of business. 
B. Same— Claims Disallowbd bt Receiver — Interest. 

No interest is recoverable against the fund in the hands of the receiver 
of an insolvent national bank on recovery in a suit to establlsh a claJm 
against the bank, made necessary solely by the disallowance of the claim 
by the receiver. The receiver is required to exercise his Judgment as to the 
allowance of elaims, and other creditors are not chargeable with Interest 
because of an error on his part. 

Appeal from the Circuit Court of the United States for the District 
of Montana. 
McConnell & McConnell, for appellants. 
H. G. Mclntire, for appellee. 

94F.^t5 
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Before GILBERT and ROSS, Circtiit Jxidgeé, and HAWLEY, Dis- 
trict Judge. ' 

GrlEiBERT, Circuit Judgè. The factS in this case, as they were 
f ound by the master in chancery, to whom the cause was ref erred 
to make findings and report conclusions of law, are, in brief, as 
followSï' €in July 1, 1896, certain coupon bonds of school district 
No. 8, of Meagher county. Mont., which it had issued in the aggre- 
gate sum of $14,000, became due and payable; Prier to that date, 
and for the purpose of refunding and paying the said bonde, the 
school district issued a second séries of coupon bonds in the ag- 
gregate sum ôf $13,000, and sold them to H. B. Palmer, of Helena, 
Mont., for $13,056. On July 11, 1896, Palmer deposited with the 
Merchants' National Bank of Helena, Mont., "as a spécial de- 
posit to the feredit" of the school district, the sum of $13.056, under 
an agreement between Palmer and the offlcers of the bank that 
said sum ëhoûld be paid out only in the rédemption and payment 
of said'pïior cOtipon bonds, which matured on July 1, 1896, and that 
an account Shotild be opened therefor, known as the "Rédemption 
Account White Sulphur Springs School District Bonds." In pur- 
suance of Said agreement. an accbunt wais opened updn the books 
of the bank, designated "Bonds of Meagher County." The offlcers 
of the bank knew that the $13,056 so received from Palmer was 
the proceeds of said refunding bonds, and that the same was ap- 
plicable pnly to the rédemption of said; matured bonds. The cou- 
pon bonds maturipg upon July 1, 1896, had not been presented by 
the owners thereof for rédemption and payment, but were outstand- 
ing and unpaid. On Pebruary 13, 1897, the bank became insolvent, 
and the receiver took possession of its property and assets, among 
which was cash in the sum of $19,533, and the receiTer coUected 
thereafter from other assets $200,000. The bank bas not money or 
assets suificient to pay its indebtedness in full. TJpon thèse facts 
it was held, among other conclusions of law, that said sum of $13,- 
056 was a "spécial deposit" with the bank to the crédit of the 
school district', to be applied solely to the rédemption and pay- 
ment of the prior bonds. A deCree wa^ entered, ordering that the 
receiver pay over to the school district the said sum, with interest 
from the date of the commencement of the suit. On the appeal it 
is contended that, in auy View of the facts of the case, the court 
erred in decreeing payment to the appellee of the full amount of 
$13,056, and erred in allowing interest on the same, The deposit 
with the bank of the f unds realized upon the sale of the school 
district's bonds was prohibited by section 1811 of the Political 
Code of Montana, which provides as follows: 

"AU moneys arising from the sale of said bonds shall be paid fortliwith into 
the treasury of the county In which said school district is located and shall be 
Immedlately available to apply to the purpose authorized and no other purpose." 

Section 1817 denounces the penalty for the violation of the stat- 
ute. Under the terms of the statute, the bank could not lawfuUy 
reçoive the moneys of the school district as an ordinary deposit, or 
mingle the same with its own funds. The bank had knowledge of 
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the nature of the funds, and was ch^geable with knowledge of 
the statute. That it did understand the rights of the school dis- 
trict in that regard is shown by the facts as they were found by 
the master. The bank undertook to receive the money as a trust 
fund for an express purpose, and for no other. It is immaterial 
that in the ândings the deposit is designated a "spécial deposit." 
The true nature of the transaction is disclosed by the facts. The 
money was to be treated as the funds of the school district, and not 
as the funds of the bank, and, in the light of that understanding, 
it is clear that the bank had no right to commingle the money with 
other funds. The fact that it did place it with other funds, and 
that at the time when its doors were closed there was not in its 
possession a separate fund in accordance with the understanding 
had when the deposit was made, cannot préjudice the rights of the 
appellee, so long as it can be shown that a sum of money equal to 
the amount so deposited remained in the possession of the bank, 
and was there when the receiver took possession. It will be pre- 
sumed that of the funds so on hand |13,056 belonged to the ap- 
pellee. Moreland v. Brown, 30 C. C. A. 23, 86 Fed. 257; National 
Bank v. Insurance Go., 104 U. S. 54; Capital Nat. Bank v. Oold- 
water Nat. Bank (Neb.) 69 N. W. 115. 

It is contended that the finding of the master, to the efifect that 
Palmer deposited with the bank the sum of |13,056, is at variance 
with the facts as they are disclosed in the évidence. It appears 
from the évidence that the bonds were sold in Boston, and that the 
sum realized thereon was deposited with the National City Bank 
of Boston, which bank was the correspondent of the Helena bank. 
The Boston bank notifled the Helena bank that that amount had 
been placed to the crédit of the latter by a letter which was re- 
ceived by the bank at Helena on July 11, 1896. On July 3d the 
Helena bank had with the Boston bank a crédit of $39,011.60, 
against which it drew on that day the sum of |10,000, leaving a 
balance of $29,011.60, which was not further reduced until July 
13th, when a draft for f8,075 was drawn against it On July 11, 
1896, the Helena bank gave thé personal account of Palmer a crédit 
on its books of the full amount of the proceeds of the sale of the 
bonds. Thereupon Palmer gave the bank his personal uheck for 
113,056, and reqùested that an account be opened as found by the 
master. Upon thèse facts it is contended that the money which 
was realized on the sale of the bonds was uever actnally deposited 
with the Helena bank. It is not material in this case whether it 
was actually so deposited or not. It is undisputed that the money 
belonged to the school district, and that it was deposited with the 
bank's correspondent in Boston, and that, upon the receipt of in- 
telligence of such deposit, the Helena bank opened the account, 
and entered into the agreement which wa.s indicated in the find- 
ings of the master. The Helena bank, if it had not then the money 
in its actual possession, had it under its control, and could law- 
fully, in the due course of banking, hâve paid it over to Palmer 
or to the school district. Instead of so paying the money, it chose 
to enter into the arrangement which was consummated. Neither 
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thç bank nor the receiver is now in a position to say that the money 
recèiVed- by the bank's agent VfOs not actually received by the 
bànk. Thé question is not complicated by any failure on the part 
of the Boston bank to pay to the Helena bank in full the amount 
which it peçeived. The Helena bank received the money in the 
due course of business. In view of the receipt of that sum by its 
agent, and the arrangement which it made with Palmer on behalf 
of the school district, it will be deemed to hâve diverted from its 
funds in bank on July 11, 1896, the sum of |13,056, and to hâve 
placed the same to the crédit of the school district. That sum 
became and was from that date a trust fund, subject to disburse- 
ment only upon the order of the school district. In Bank v. Arm- 
strong, 148 U. S. 58, 13 Sup. Ct. 533, the court quoted with approval 
the language of Mr. Justice Miller in Marine Bank v. Pulton Bank, 
2 Wall. 252, in which it was said: 

"Ail deposlts made with bankers may be divlded Into two classes, namely, 
those in which the bank becomes bailee of the depositor, the title to the thing 
deposited remaining with the latter, and that other kind of deposit money pecul- 
iar to banking business, in which the depositor. for his own convenience, parts 
with the title to his money, and loans it to the 'oanker; and the latter, in con- 
sidération of the loan of the money and- the right to use it for his own profit, 
agrées to refund the same amount, or any part thereof, on demand." 

The school district could not, and did not, part with its title to 
the money, nor did it lend the same to the bank. The gênerai prin- 
ciples which govern this case svere considered by this court in the 
cases of Spokane Ck). v. First Nat. Bank of Spokane, 16 C. 0. A. 
81, 68 Fed. 979, and Morelaud y. Brown. 30 C. 0. A. 23, 86 Fed. 
257. In thè former case it was held that the depositor of a fund 
intrusted to a bank, by which it bas been misapplied, is not en- 
titled to a gênerai lien ùpon the assets of the bank for the repay- 
ment thereof, but that he can follow the same, so far as it can 
be traced in the possession of the bank, either in its original form 
or in forms to which it has been converted, or into a gênerai fund, 
with which it has been eommingled, and that his right to recover 
it iu the latter instance will dépend, upon whether or not a sum of 
money still remains in the possession of the bank equal to the 
amount so due him; it being the presumption of the law that, if 
moneys hâve been disbursed out of such fund, it was the money 
which the bank had the right to pay out, and not the money which 
was intrusted to it in a fiduciary càpacity. In Moreland v. Brown 
the facts wéro thèse: A debtor had deposited in a New York 
bank the amount which he owed to a créditer in Helena. The New 
York bank telegraphed the Helena bank to pay the debt, and 
charge the same to its account. The Helena bank refused to pay 
in any way, except by exchange on New York, which the créditer 
refused to accept. The créditer refused also to permit the amount 
to be placed to his crédit in the Helena bank. He then accepted a 
drait on the New York bank to be a payment only if honored. The 
Helena bank closed its doors, and the draft was not paid. The 
court held that the refusai of the creditor to accept the draft in 
payment, or to permit the amount to be placed to his crédit, flxed 
the character of the deposit iu the Helena bank as a spécial de- 
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posit for him, subject to the law governing such deposits, and that 
the relation of debtor and créditer was not established between 
him and the bank. We flnd no errer in the decree of the circuit 
court that the receiver pay the appellee the full amount of the fund 
so deposited to its crédit. 

But the objection which is urged by the appellants to the allow- 
ance of interest on the claim must be sustained. The receiver dis- 
allowed the claim, and the suit was brought to obtain a decree for 
its payment. No interest is chargeable against the fund in the re- 
ceiver's hands, based upon his erroneous action in disallowing 
daims. It is his function, by and under the direction of the comp- 
troller, to disburse the fund according to law. In the matter of 
the allowance or disallowance of claims he must exercise his judg- 
ment. If he make an erroneous décision, the law does not con- 
template that the other creditors shall suffer therefor. If interest 
is allowed to the appellee, the dividends payable to the other credit- 
ors will by that amount be reduced. In White t. Knox, 111 U. S. 
784, 4 Sup. et. 686, Mr. Ghief Justice Waite said: 

"The on]y claims the eomptroller can recognize in the settlement of the af- 
fairs of the bank are those whlch are shown, by proof satisfactory to him, or 
by the adjudication of a compétent court, to hâve had their origin in some- 
thing done before the insolvency. It is clearly his duty, therefore, in paying 
dividends, to take the value of the claim at that time as the basis of distribu- 
tion: If interest is added on one claim af ter that date, before the perceutage 
of dividend is calculated, it should be upon ail, otherwise the distribution would 
be according to différent rules, and not ratably, as the law requires." 

The demand for interest in this case is not based upon any action 
of the bank itself before insolvency. It rests solely upon the dis- 
allowance of the claim by the receiver. The cause will be remand- 
ed to the circuit court, with instructions to so modify the decree 
as to disallow the interest upon the appellee's claim. In other re- 
spects the decree will be afflrmed. 



In re DUXNING. 

^Ci^cuit Court of Appeals, Xinth Circuit. May 23. 1899.) 

No. 538. 

Appeal and Error— Assignment of Errors. 

Wliere, on appeal from a final order of the district court granting a 
diseharge to a bankrupt, no • assignment of errors is flled in such court, 
as required by rule 11 of the circuit courts of appeal (31 C. C. A. cxlvi., 
90 Fed. cxlvi.), the judgment of the district court will be aftirmed. 

Appeal from the District Court of the United States for the 
Southern District of California. 

Milton K. Yonng, for appellant. 
Franklin P. Bull, for appellee. 

Before GILBERT and MOEROW, Circuit Judges, and HAWLEY, 
District Judge. 
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ÇmBERT, Circuit Judge. The appeal -was taken in this case 
f^Ota/ili^ #nal order of tbe district court grauting Eber T. Dun- 
ftfiik adiscliàrge itôm âll debts aùd claims wliich were made proTa- 
blè^y'tïie acts of ccjngtess relating to bankfuptcy wMéh existed 
oîi' tue 3d dày 6f September, ié98. No assignmeQt of errors was 
filed in the district court, an^ the requirements of' our rule 11 
iriithàt respect %ere, whiolly disrègàrdedi On accôUnt of such fail- 
ùre té dènipiy with tEe i-ule, thé judgmenf of thé district court will 
be'afflrmedr tJ. S. v. Gëodrich, 4 C. C. A. 160, 54 Fed. 21; Insur- 
ance Col' v. Conoley; 11 C. C. A. 116, 63 Fed. 180. We place our 
juàgment of àffirmahce WhoHj' b'pon the ground indicated, in the 
hope that attention may be àraWn to the necessity of compliance 
with thé rule. It mày be addèd that upon the hearing of the cause 
not oiily was no "plain error iiot assigned" suggested, but, upon 
the contrajry; the coùtt was conrinced that upon the merits the dé- 
cision of the district court was not erroneous. 



BMBLBN ,T. LINCOLN LANDi ÇO. et aL 
(Circuit Court, D; Nebraska. J une 23, 1899.) 

L PUBMO LAinjs— CoNTKOi. OF Disposition— PowERS OB' Congrbss. 

ïhè paramount contiol oyer the disposition of the public lands of 
the Uinlted States remalns in congress,> and the fact that a contest over 
the rlght of entry of such lands Is pendlng before tbe land department, 
a création of congress, and not of the constitution» does not deprlve con- 
gress of such paranjount control, and it may at any time, by an act 
passed for that purpôse, wlthdraw siich contest from the jurlsdictlon of 
the department and Itself détermine the rlghts of the parties. 

S. Sàme-^Dk'cision dp Contest by Skcrï!tart:-^Right op Sucoessob to Annul. 

A eecretary of the Interlor bas no power to annul a décision of hls 

predeçesçor whlch détermines the rigbts of the parties to a contest for 

éntry of t'ubliclandS; such détermination belng a Jùdiclal act, whlch can 

only be rovlewed by the courts. 

t. Samk — Contest of Entry — Rights of Contestant. 

Section 2 of the act of May 14, 1880 (21 Stat. 140), glvlng a con- 
testant who has pald the land-offlce feès and procured the cancellatlon 
of a prier entry of public lands a preferred rlght to enter the same, gives 
Buch contestant no vested rlghts In the land untU the cancellation of 
the existing entry; and hence, where the décisions of the land officers, 
BO far 8^ a contest had progressed, were adverse to the contestant, and 
durlng the pendency of the proceedlngs congress deprlved the land 
department of further Jurisdiction by the passage of a spécial act con- 
firmlng the tltle of the entryman, the contestant acquired no vested 
rlghts In the land whlch a court can recognlze or enf orce. 

4. Same— Patment of ContS;8T Fbes. 

The pàymént Of contest fées and eosts by a contestant of an entry 
of puWici 'land glves hlm no rlght In the land, unless the contest ré- 
sulta in the cancellatlon of the prier entry. 

On Demurrer to Amended Bill. 

T. J. Mahoney and E. E. Duffte, for cdmplainant. 
J. W. Deweese and F. E. Bishop, for défendants. 

SHIEAS, District Judge. In the bill demurred to it îa averred that 
on Séptëmber 19, 1885, one George F. Weed made a cash pre-emption 
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entry of the S. E. i of section 22, townsMp 2 N., of range 48 west, 
at the land office of the United States in the city of Denver, Colo.; 
that on the 4th day of October, 1888, the complainant entered a con- 
test against this entry, on the ground that the entryman, Weed, had 
not complied with the requirements of the law with respect to his 
résidence on the premises, and that in fact the entry was made for 
spéculative purposes, the intent being to establish a town thereon; 
that the purpose of complainant in making such contest was not only 
that the laws of the United States regulating cash pre-emption entries 
on the public lands should be complied with on part of said Weed, 
but that, by defeating the entry made by Weed, the complainant 
might be enabled to enter the land under the provisions of section 2 
of chapter 89 of the Statutes of the United States approved May 
14, 1880 (21 Stat. 140); which section reads as follows: 

"Sec. 2. lu ail cases where any person has contested, paid the land office fées, 
and procuréd the cancellation of any pre-emption, homestead, or timber culture 
entry, he shall be notlfled by the register of the land office of the district in 
which such land is situated of such cancellation, and shàll be allowed thlrty 
(lays from the date of such notice , to enter said lands: provided, that said 
register shall be èhtitled to a ifee of one dollar for the giving of such notice, to 
be pald by the contestant, and not to be reported." 

It is f urther averred in the bill tliat a hearing upon the contest 
made by complainant against the entry made by Weed was had before 
the, register and receiverof the, land office at Denver, who, on May 
21, 1889, ordered a dismissal of the contest, on the ground that the 
allégations on whjch the same was based w,ere not sustained by the 
évidence; that thereupon the contestant, being the complainant 
herein, appealed to the commissioner of tlie gênerai land office at 
Washington, as he had the right to do, and upon the hearing of the 
appeal the commissioner sustained the same ; that thereupon George 
F. Weed moyed before the commissioner for a rehearing on the 
évidence, and the officiais and inhabitants of the town of Yuraa, which 
it was shown had been located on the premises, asked leave to in- 
tervene for the protection of their rights; that the commissioner or- 
dered a rehearing of the matter before the register and receiver; 
that, before this rehearing was had, a new land district was created 
at Akron, Colo., the land in question being within the uew district 
thus created; that the receiver and register of the new district or- 
dered the rehearing to take place at Akrou on the 16th day of Sep- 
tember, 1890; that the contestant did not appear at this time, but 
filed objections to the jurisdiction of the local offices at Akron, aver- 
ring that the receiver af Akron was an intercsted party, being the 
owner of a part of the town of Yuma, under title derived from Weed, 
the pre-emption claimant; that the offlcers of the land district of 
Akron overruled the objections to the jurisdiction, and, upon hear- 
ing the évidence àdduced on behalf of Weed, found in his favor, and 
dismissed the contest; that thereupon complainant appealed to the 
gênerai land office at Washington, and the commissioner afflrmed the 
action of the local land office, from which ruling complainant f ur- 
ther appealed to the secretary of the interior, John W. Noble, by 
whom the action of the local offieers and of the commissioner was 
affirmed by a décision entered Januaiy 9, 1893, and subsequently corn- 
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pl^inant flleda motion for review before Secretary Smith, upon the 
héàrihg bf 'whïbh it was ordered by the secretary of the interior that 
a rehearing of the whole conitèst should be had beîore the local 
oflicers, and, in obédience to this order, the register and receiver of the 
lanâ office at Aferon set the case for hearing on the 3d day of Janu- 
ary, 189^:, at which time Weed a;nd the parties in terested obtained a 
contitlnâûce of the hearing, it being charged in the bill that this 
continuance was obtained for the purpose of procuring the passage 
of an act of congress conflrming the title of the original entryman, 
George F. Weed, which act was in fact passed and approved Decem- 
ber 29, 18194 (28 Stat. 599), the same being in the words following: 

"Be it enacted by the senate and house of représentatives of the Uuited 
States of America in congress assembled, that the pre-emption cash entry 
nnmbered 4,990, of George F. Weed, made at the district !and office at Denver, 
Colorado, on the 19th day of September, 1885, for the southeast quarter of 
section twenty-two (22), townshlp two (2) north, of range forty-eight (48) west. 
which tract embraces the town of Yuma, Colorado, the county seat o( Yuma 
county, Oolorado, be, and the same is hereby, confirmed, and that patent of 
the United States issue therefor to the said Weed." 

Copiplainant further avers that, while this bill was pending be- 
fore the houses of congress, full information was furnished them 
of the exact status of the contest over the title to the land; that, 
when the bill was passed, the question of the title thereto wa« pend- 
ing in the land department, which, under the constitution and laws 
of the United States, is solely charged with the duty of determining 
the rights of pre-emption and contestants, and that congress had 
no right or power to adjudicate on the question of the title to the 
premises in dispute, and, furthermore, that, under the provisions 
of section 2 of the act of congress of May 14, 1880, hereinbefore 
cited, complainant had a vested right to enter the land upon the 
détermination of the contest then pending between himself and 
Weed, and that, if complainant bad been permitted to carry 
through the contest to a final détermination, he would hâve suc- 
ceeded in procuring a cancellation of the Weed entty, and that the 
passage of thè act of congress above cited and the issuance of the 
patents thereunder deprived complainant of a vested right withoot 
due process of law. It is also averred in the bill that in the year 
1886 the town of Yuma was located on part of the premises, and a 
large number of lots hâve been sold to varions parties named as de- 
fendants to the bill, it being charged that thèse parties had full 
knowledge of the facts when they bought under the titles based on 
the Weed entry. The prayer of the bill, in substance, is that the 
seyeral défendants be decreed to hold the title to the property in 
trust for the use and beuefit of complainant, and that it be decreed 
that the patent issued under the aCt of congress to George F. Weed 
conveyed no title in the pr'éhiisés, as against the rights of complain- 
ant. To this amendcd bill a dèmurrer is interposed on behalf of 
the principal défendants, theréby presenting the question whether 
the matters recitèd in the bill entitle the complainant to any relief 
in, the premises. The bill admits that the légal title to the land 
has never. vested in the complainant, and that, by virtue of the pat- 
ents issued under the provisions of the act of Congress adopted De- 
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cember 29, 1894, tlie title to the realty lias passed to tlie défend- 
ants; but the contention of complainant is that the act of congress 
is unconstitutional and void for two reasons: First, that, as the 
contest over the title to the land was pending before the land de- 
partment, congress had no jurisdiction over the land, and could 
not coniirm the entry made by Weed; and, second, that by initiating 
the contest over the validity of the Weed entry, and by payment of 
the costs and expenses incurred in making the contest, complainant 
had obtained a vested right or i^terest in the land of which he 
coiild not be deprived by législative action. The déniai of the 
power of congress to confirm the enti-y made by Weed, beeause of 
the pending of the contest before the land department, seems to be 
based in the allégations of the bill ui)on the assumption that, un- 
der the constitution and laws of the United States, the land depart- 
ment is solely charged witli the duty of determining the rights of 
pre-emptors and contestants, and therefore congress cannot legis- 
late with respect thereto. In view of the fact that the différent 
branches of the land department are the création of congress, and 
not of the constitution, it must eertainly be true that tlie para- 
mount control over the disposition of the public lands of the United 
States remains in congress, and the mère fact that a contest was 
pending before the tribunal created by congress to hear and déter- 
mine the same did not nuUify this paramount control bestowed 
by the constitution itself upon congress to dispose of the public 
lands belonging to the United States. It is within the power of 
congress to terni inate the existence of the land department." or to 
déclare that it shall no longer exercise jurisdiction over contest» 
pertaining to the right to enter or pre-empt any of the public do- 
main, and, when congress passed the act of December 29, 1894, it in 
effect declared that the jurisdiction of the land department over 
the question of the validity of the Weed entry was at an end. It 
cannât be questioned that it is within the power of congress to 
change or terminate the jurisdiction of the district or circuit courts 
over given subjects, and, in the absence of a saving clause in the 
act, jurisdiction over pending cases ceases upon the taking effect of 
the act. Insurance Co. v. Kitchie, 5 Wall. 541; Railroad v. Grant. 
98 U. S. 398; Gurnee v. Patrick Co.. 137 U. S. 141, 11 Sup. Ct. 34. 
The same effect must be given to a statute which intends to put an 
end to further contest over a disputed title. Thus in Re Hall, 167 
U. S. 38, 17 Sup. Ct. 723, it appeared that, acting under authority 
previously conferred on it by congress, the court of daims had ren- 
dered judgment in favor of one Hall against the District of Colum- 
bia for the sum of |8,G44.19, with interest thereon from January 1, 
1877. Upon appeal to the suprême court, it was held that there 
was error in the matter of allowing interest from that date, and 
the judgment was reversed, and the case was remanded to the 
court of claims for correction of this error. The mandate was 
filed in that court; but, before a new judgment had been entered 
in conformity with the opinion of the suprême court, congress 
passed an act depriving the court of claims of jurisdiction, and the 
suprême court held that "the effect of the passage of the repealing 
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act was to take away the jurisdiction of the court of claims to pro- 
eeed further in tliose cases wMch were founded upon the act thus 
repealedi This the congress Ijad the power to do." The gênerai 
rule applicable to cases of this character is laid down by the su- 
prême court in Frisbie t. Whitnçy, 9 Wall. 187, in which it is held 
that, except in cases of vested rights, the power of congress to con- 
trol the disposition of the public lands is absolute, and the conten- 
tion of complainant that the control of congress, over the disposi- 
tion of the land in dispute had ceased to exist, because there was 
pending before the ofiicers of the land department a contest over 
the validity of the Weed entry, cannot be sustained. Do the facts 
averred in the bill show that complainant had obtained such a vest- 
ed right in or to the land in dispute that thereby the same had 
ceased to be within the control of congress, a vested right of such 
a character that the court can enforce it by a decree conveying the 
title of the land to complainant? The history of the case, as re- 
cited in thei bill, shows that the décision of the register and receiver 
at Akrouy dismissing complainant's contest and afflrming the va- 
lidity of the Weed entry, had, upon appeal, been conflrmed by the 
commissioner at Washington, and, on appeal, had been finally con- 
flrmed by the secretary of the interior, John W. Noble, under date 
of Januaijy 9, 1893. 

The averments of the bill further shp-ysf that, after John W. Noble 
had been succeeded in office by Secretary Smith, a pétition for a re- 
view, of the order made by Secretary Noble was filed in the office of 
the secretary of the interi^ç,, apd. was by him entertained and granted, 
and the case was sent back to the local lau.d office for a further hearing 
on the facts, What effect upon the rights of the parties had this 
order grajited by Secretary Smith, whereby it was sought to niillify 
and set aside the final judginent of the land department upon the 
question, of the validity of t^ie.Weed entry, evidenced tiy the order of 
Secretary Noble conflrming,; on appeal, the action of:,tbe commis- 
sioner of the gênerai laaid office, , jvhich, in, 1;iirh conûnned the décision 
and findings of the register and receivier? ïs it open tp each succeed- 
ing secretary, of the interior to pehear cases decided by his predecessor 
in office? In Noble t. Bailrq^d Co,, 147 U. S. 165, 13 S^p. Ct. 271, it 
is said: ! i; i . . ' 

"A revoeâtiéti ôif the apprôVal ■ Of the secretary of the interior, however, by 
Ws suceêssopiin. office, was.an attempt to deprive the plalntiff of its property 
wlthout (Jue pfwess of law, ^nd was therefore, void, ; As was sald,by Mr. Jus- 
tice Grier, in U. ^. v. Stofie, 2 Wall. 525: 'One offlcer of thé. lanà office Is not 
compétent tô cancel oi* àrinul the act of his predecessor. ' that'is a judlcial act, 
and tequires the'jiidgment of a cOurt."' ' ' 

It is clear from the averments of th& bill that the complainant has 
never yet suèceeded in obtaining an adjudication holding that the 
Weed entry is invalid; but, as already stated, it is shown that up to 
this time the adjudications of the land department hâve sustained the 
validity of the Weed entry. If it be held that it was open to Secre- 
tary Smith toannul the finding and décision of his predecessor in 
office, and to send the case back to the local land office for a rehearing 
upon the facts, yet, as the local officers hâve not takén further action, 
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there is no décision holding the Weed entry to be invalid, and until 
that is done no riglit exists in complainant to make entry of the land, 
and thereby acquire an interest in the eame. Under the provisions 
of the act of congress of May 14, 1880, upon which complainant relies, 
before a contestait becomes entitled to enter land, he must procure 
a cancellation of the pre-emption or other entry which he contests, 
and, until this is done, no right to make eptry thereof exists in his be- 
half. The complainant herein does not aver that he bas ever euc- 
ceeded in obtaining a cancellation of the Weed entry, but, on the con- 
trary, the facts averred in the bill show that this entry yet remaina 
uncanceled. The real contention of the complainant is that, if he had 
been pei-mitted to continue the contest in the land department, he 
would hâve succeeded in obtaining a cancellation of the entry, and 
that congress had no right to terminate the jurisdiction of the land 
department, and thus deprive him of the privilège of continuing the 
litigation over the validity of the Weed entry. By flling the présent 
bill the complainant practically admits that the jurisdiction of the 
land department over the matter is at an end, and therefore complain- 
ant now appeals to the court upon the theory that he has euch a vested 
interest in the land that he is entitled to a decree conveying to him 
the légal title of the premises, and cites the cases of U. S. v. Fitz- 
gerald. 15 Pet. 407, Smith v. U. S., 10 Pet. 330, Delassus v. U. S., 9 
Pet. 133, and Magann v. Segal, 34 C. C. A. 323, 92 Fed. 252, in sup- 
port of his contention ; but an examination of thèse cases shows that 
none of them give support to the m le contended for by complainant. 
As is pointed out in Frisbie v. Whitney, 9 Wall. 187-196: 

"The conrts may very properly correct the injustice done by the land offleers 
In refusing to accord rights, however inchoate, which are protected by laws 
stili in existence, while they ean only consider vested rights when those rights 
are sought to be enf orced in opposition to the repeal or modification of the laws 
on whieh they are founded. The argument is urged with mudh zeal that, be- 
cause complainant did ail that was in the power of any one to do towards per- 
fecting his claims, he should not be held responsible for what could not be done. 
To this we reply, as we did in the case of Rector v. Ashley, C Wall. 142, that 
the rights of a claimant are to be measured by the acts of congress, and not by. 
what he may or may not be able to do, and, if a sound construction of thèse 
acts shows that he acquired no vested interest in the land then, as his rights 
are created by the statutes, they must be governed by their provisions, whether 
they be hard or lenient." 

The act of congress upon which complainant relies in thi.s case con- 
ferred upon him the privilège of entering the land in dispute when, 
and only when, he should succeed in canceling the prior entry in fayor 
of Weed. This he has not yet succeeded in doing. He entered the 
contest against Weed in October, 1886, but never obtained a can- 
cellation of the entry ; the décisions of the land department being ad- 
verse to him until in December, 1894, congress passed ah act eon- 
firming the Weed entry, and thus made it impossible for the land 
department to further entertain the contest over the validity of the 
Weed entry. That entry therefore remains uncanceled, and there- 
fore a right to enter the land has never become vested in the com- 
plainant. He has never made an entry upon the land, nor has he 
perfected a right to make an entry thereof by securing a cancellation 
of the Weed entry, and therefore he has no vested right or interest 
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in the land of which he can avail himself to defeat the opération of 
the àct of congress coûflrming the Weed entry. Some reliance is 
placed, in argument, upon the fact that complainànt has paid the costs 
of the contest and certain fées to land-department officiais. Thèse 
payments were made with full knowledge of the fact that they would 
not affect the right to the land, ùnless the Weed entry was canceled. 
The payments were not made with the expectation that, by reason 
therébf, the land department wonid convey the title to the complain- 
ant, but they were made in aid of the contest which complainant initi- 
ated against the Weed entry, and complainant well knew that thèse 
payments would not giye him any right to enter the land, unless he 
succeeded in procuring k cancellation of the previous entry made by 
Weed; and, as he has faUed in his effort to procure a cancellation of 
this entry, he has not established a right to enter the land by the mère 
payment of the costs and fées. Under the act of May 14, 1880, it is 
the procurement of a cancellation of a previous entry and the pay- 
ment of the land-offlce fées that créâtes the right to a préférence in 
the entry of the land upon the part of the contestant. A perform- 
ance of one only of the conditions is not sufflcient. Both conditions 
are essentialin the création of the right. The complainant admits 
that he has not secured the cancellation of the Weed entry, and there- 
fore has failed to show that he has beconie entitled to enter the land. 
He never has entered the same, and therefore has no right in the land. 
He has not perfected a right to enter the land, haring failed to secure 
a cancellation of the W^eed entry, and therefore there is no ground 
shown upon which the court could base a decree that the défendants 
hold the légal title for his benefit. The utmost he can claim, in view 
of the facts recited in the bill, is that, if he had been permitted to pro- 
long the contest over the Weed entry before the land department, he 
might hâve succeeded in ultimately procuring a cancellation of the 
entry; but this court cannot accept, as ground for its action, a pogisi- 
bility of this kind, in view of the requirements of the act of congress 
that the contestant must succeed in procuring a cancellation of the 
eiisting entry before he becomes entitled to create a right in the land 
by making entry thereof. The dfemurrer is therefore sustained, and 
the amended bill is dismissed on the merits at the cost of complainant. 



ANDEESON v. COXDICT et al. 

(Circuit Court of Appeals, Seventh Circuit. June 6, 1899.) 

No. 538. 

RAILROAD FORECLOSURE — SAIiBS SUBJECT TO ClATMS AGAINST RfCEIVER. 

Where a decree for tlie sale of rallroad property in a foreclosure suit 
contains an independent and uncohdltlonal provision tliat the sale shall be 
subject to ail current liabilities of the recel ver, the purchaser takes the 
property gubject to such conditjpn, without regard to the question of pri- 
ority between such liabilities and ttie liens under which the sale is made. 

On Pétition for Eehearing. 

For former opinion, see 93 Fed. 349. 
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Alfred H. Gross, for appellant. 
Levy Mayer, for appellees. 

WOODS, Circuit Judge (concurring in the overruling of the péti- 
tion for a rehearing). The twentj-eighth paragraph of tlie decree 
contains the clause, "and also subject to ail current liabilities of the 
receiver incurred." That is an indépendant and absolute provision, 
unqualifled by anything that précèdes or follows it. What pré- 
cèdes has référence to such claims and allowances as shall be ad- 
judged prior in lien or superior in equity to the receiver's certif- 
icates and the mortgage foreclosed, and what follows to obliga- 
tions assumed or imposed by order of the court which should be 
adjudged superior in equity to the mortgage. The thirty-flrst para- 
graph has no référence to current liabilities incurred by the re- 
ceiver, but only to claims superior to any of the liens or claims 
provided to be paid from the proceeds of the sale. In other words, 
the sale was to be subject unconditionally to the current liabilities 
of the receiver, without question of essential priority, but, in 
respect to other claims, "subject to the payment only of the amount 
allowed upon such of said claims so filed within said 90 days as 
shall be found entitled to priority over the lien of the trust deed 
herein foreclosed and which the court may further find should be 
paid by said purchaser or purchasers." Whether the court erred 
in preferring current liabilities to the receiver's certiflcates is a 
question which does not arise upon this record, and which in no 
event could be raised by a purchaser under the decree. 



ANGLE et al. v. CHICAGO, ST. P., M. & O. RY. CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. June 6, 1899.) 

No. 501. 

R.\ILBOADS— ISSUANCE OF StOCK —TRUSTS. 

A holder of railroad stocls, Issued to him as full paid, in payment of an 
undisputed claim, takes it free of ail trusts created in favor of the railroad 
Company by previous contracta to which he was not a party. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Wisconsin. 

B. W. Jones and M. I. Southard, for appellants. 
Thomas Wilson, for appellees. 

Before WOODS, JENKINS, and GROSSCUP, Circuit Judges. 

WOODS, Circuit Judge. For a statement of the averments of 
the bill in this case référence is made to the opinion of the suprême 
court on demurrer thereto in Angle v. Eailway Co., 151 U. S. 1, 14 
Sup. et. 240. This appeal is from a final decree on the merits dis- 
missing the bill for want of proof of the alleged conspiracy and 
fraud. Before the hearing was had which resulted in that decree, 
another suit, against the Omaha Company and the Bortage Com- 
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pany, ■wherein a bill averring the same facts as are hère alleged 
was brought by the Farmers' Loan & Trust CoihpaHy, as trustée of 
a mortgage executed by the Portage Company, for the purpose of 
chargihg the lands embraced in the' disputed grant With the lien of 
that mortgage, had been determined in faTor of the défendants on 
eyidence which the court belowdeémed to be sub^tantially the 
same as the évidence ili this casé, and on appeal that decree had 
been aflfirmed. Farmers' Loan & Trust Co. v. Chicago, P. & S. R. 
Co., 163 U. S. 31,-16 Sup. Ct. 917. The opinion in that case showa 
that three propositions were claimed to be established by the évi- 
dence, any one of which it was contended entitled the plaintiff to 
the relief prayed for. The flrst two of those propositions, placing 
the second flrst, are in essence the same as the following, which 
are insisted upon hère: First. The evideûce establishes that the 
Umaha Company became the sole or controlling stockholder of the 
Portage Company, and as such stockholder caused to be trans- 
ferred i'io itself ail of the property of the Portage Company, includ- 
ing its land grant, so as to deprive Angle, a créditer of the Port- 
age Company, of payment of his debt. By thus wrongfully ac- 
quiring the property of the Portage Company, the Omaha Company 
became trustée of the property for the satisfaction of the judgment. 
Second.' The évidence establishes that the Omaha Company wrong- 
fully, unlawfully, unconscientiously, maliciously, or fraudulently 
interfered ànd prevented Angle' and the Portage Company from 
completing the work of construction under the Angle contract, and 
from earning the land grant, and took over to itself the property 
of the Portage Company, including the land grant. It thereby be- 
came liable to Angle for the damage done to him as measured by 
complainants' judgment against the Portage Company, and became 
trustée ex maleficio of the land grant and its proceeds for the satis- 
faction of the judgment. Thèse propositions both rest upon the 
charge of conspiracy and fraud. To tise the language of the su- 
prême court: 

"Involved in and essential to the plaintiff's case is the spécifie charge that the 
Omaha Company bribed certain officiais of the Portage Company (in whose 
iiands was, perhaps, the only valid outstanding stock of the Portage Company, 
and held by them in trust) to dispose of that stocli, so that the Omaha Com- 
pany, with Ijnowledge of the trust attending the stocli, and in breach thereof, 
became the controlling, if not ttoe sole, stockholder in the Portage Company." 

It is said in the brief for appellant that "this déclaration is clear- 
ly limited to the trust character of the Jackson stock," but the lan- 
guage used, the context and other parts of the opinion, do not seem 
to warrant so narrow a construction. The opinion proceeds im- 
mediately to state the fact of the transfer of the Jackson stock to 
Cable, and then says, "This transaction is challenged, and its hon- 
esty and good faith are primary matters of inquiry." Then fol- 
lows a review of the évidence, ending on page 44, 163 U. S., and 
page 922, 16 Sup. Ct., with the following statement of the court's 
conclusion: 

"In short, to sum up this branch of the ças^, from the testimony in this 
record it is, we think, clear that Jackson wàs guilty of no breach of trust in 
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•elllng thls stock; that It belonged, both legally and equltably, to J. 0. Bame» 
and himself; that they had a full légal and moral rlght to sell It to any one 
who would pay thelr price; and It equally foUows that the Omaha Company and 

Cable, In making the purchase, were themselves guilty of no wrong." 

This is followed with a brief considération of the charge that the 
Omaha Company wrongfully prevented the Portage Company from 
earning the land grant. The conclusion of the opinion is of prés- 
ent importance: 

"No créditer of the Portage Company had any légal or équitable rlght to 
any portion of those lands; and If the législature had slmply revoked the grant, 
and resumed possession on behalf of the state, there would be no pretense of a 
claim that any such créditer could subject the lands, or any Interest thereln, to 
the satisfaction of his debt. There is no Intimation of a contrary doctrine In the 
opinion flled In Angle v. Railway Oo., supra. AU that was there held was that 
the législative action did not condone, and was not intended to condone, any 
wrongs donc by the Omaha Company; and that, If the Omaha Company had 
been guilty of any fraudulent conduct, in conséquence of whlch the Portage 
Company had been prevented from earning the grant, and the législature 
thereby induced to revoke it, and bestow It upon the Omaha Company, the party 
wronged by those acts of the Omaha Company was entitled to redress. But 
hère, as we hâve seen, although the charges are the same, yet the testlmony 
falls to make good those charges, or to show any fraudulent or wrongful con- 
duct on the part of the Omaha Company. The législative act condoned no 
wrong, for there was no wrong to condone. It neither placed nor continued 
any burden upon the land grant, and hence the mortgage creditors of the Port- 
age Company, having no lien, légal or équitable, cannot pursue the lands in the 
hands of the Omaha Company. There la this substantial différence between 
the Angle Case and the présent: While In each are charges of grlevous wrong 
on the part of the Omaha Company, in conséquence of whlch property which 
otherwise would hâve been subjected to the payment of the plalntifC's clalms 
was obtained by the Omaha Company, in the Angle Case the Omaha Company 
demurred, saylng there was no remedy, notwithstandlng the wrongs alleged. 
We held that. If such wrongs as were alleged had been committed, the law did 
furnish a remedy. In this case the Omaha Company took issue vipon the charge 
of having committed such wrongs, and the testlmony Bhows that It did aot 
commit them." 

On the appeal in this case it was said: 

"But It must be remembered that the wrongs of the Omaha Company were 
done before the législature passed elther the act of 1882 or that of 1883, and It 
is to redress those wrongs that this suit Is brought. * » * The wrong waa 
not done by the state,, or In the act of the législature in taklng away the land 
grant, but In such proceedings on the part of the Omaha Company as put the 
Portage Company In a position whlch âpparently called for the action of the 
législature. • • • The property was In the Portage Company for the pur- 
pose of alding In the construction of this road. Work was done by the plâln- 
tlff In that direction. Equlty recognlzea a rlght that that property shoùld be 
applied In the payment for that work. The wrongdolng of thé défendant, the 
Omaha Company, bas wrested the tltle to thls property frotn the Portage Com- 
pany, and transferred It to itself. It has become, therefore, a trustée ex male- 
ficio in respect to the property." 

"In considering the évidence in this case," It is said In the last brief for tho 
appellant, "the court can get no light from the opinion In the bond case as to 
the effect of the fraudulent and crimlnal lobby contract upon Angle's rlghts, 
as to the frauds practiced upon the législature by means of this lobby contract, 
or by the false représentations and concealments which are charged in the blll, 
and which are fully proved in thls case. Nor can it learn, from tbe opinion, 
what interprétation the suprême court put upon the sell-out contract, Exhiblt 
Li. Upon thèse and other points there is new and highly Important évidence in 
this case. And with respect to the one point which they most fully discuas, 
nàn^Jy, yie guestion whether the Jackson stock was subject to the trust pro- 
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visïofi of'the reorgànization contracts, we repeat that we shall show, by evi- 
(Jërfce-ëlmost wholly new, that the conclusion which the Bupreme court arriyed 
at Is c'iearly untenable in the case at bar." . 

The évidence in this case touqhing the lobby contract and tlie sell- 
Qut contract, and the uses to whldh they were put in order to influence 
the législature, though fuller, is not essentially différent from the 
corresponding évidence in the trust company case, yphich counsel 
hâve called the "Bond Case"; and we agrée viath the court below 
"that, where there is a différence, as in the testimony of Porter, 
Spoqner, and Peck, that différence makes rather in favor of the de- 
fendant than the plaintiff." There is certainly nothing to justify 
a departure from the views of the suprême court. 

Tlpon the question which is most strenuously contested — -whether 
the Jackson stock was subject to a trust which was violated by the 
transf er to Cable — the new évidence seems to be of little moment. 
The most that can be said of it is that it tends strongly to show 
that the entries on the stubs showing an issue of stock to J. G. 
Barnes were not made at the time they bear date, but at a much later 
date. An<,inference that the Barnes stock was not the trust stock 
may or may not be justifled, but either way it does not follow that 
the Jackson stock must hâve been under the trust. That inference is 
not necessary nor admissible. The purpose to create such a trust 
as that provided for may hâve been abandoned or modiûed, or it may 
hâve been postponed, and allowed to go by default; but, what is more 
to the point, and conclusive, to impose upon the Jackson stock the 
conditions of the alleged trust would be distinctly inconsistent with 
the contract between Jackson and the railway company, evidenced. 
by his proposition and by the resolution of acceptance, by force of 
which Jackson became entitled to the immédiate issue and unquali- 
fled delivery to himself of the stock and bonds specifled. The Price 
resolution, whatever the supposable purpose of its adoption, does not 
purport to modify, and cannot be deemed to affect, the explicit con- 
tract 80 executed, and. in force between the parties when that resolu- 
tion was adopted. It may well be conceded that the bonds and stock 
issued to Jackson come within the description of the bonds and stock 
which, according to the agreements of September 20, 1880, and Janu- 
ary 20, 1881, were to be put in spécial deposit; but Jackson was not, 
nor were bis assignors, party to, ov in any way bound by, those con- 
tracta. He was theref ore at liberfy to exact such terms as he chose 
for the surrender and liquidation, of his claims; and, the very explicit 
terms which he proposed having been accepted as they were, the at- 
tempt to import from other writings between other parties, and not 
ref erred to in his proposition or in the resolution of acceptance, in- 
consistent and restrictive conditions, cannot be eanctioned. The 
claims which Jackson surrenderéd were long past due, and in lieu 
thereof he bargained for bonds and stock to be delivered forthwith, 
and yet, if the position of the appellent is true, both bonds and stock 
were to be put in spécial deposit under a trust, one condition of which 
was that before delïvery of any of the bonds, which might not happen 
for two yeiars or more, past-due interest coupons should be eut off and 
canceled 
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While further considération of this phase of the case is not neces- 
sary, it would seem that, if the alleged trust were conceded, the trans- 
fer of the stock to Gable was not a wrong to the appellant's intestate. 
It is not alleged in the bill that the trust was intended for, or was of 
a nature to inure to, the advantage of gênerai creditors of the Port- 
age Company, or that Angle, before entering into his contract for the 
construction of the roadbed, knew of and relied upon the trust, or 
supposed that it could in any way aflfect his rights or interests. In- 
deed, it is upon its face a hardly crédible proposition that parties 
planning, as were Gaylord, Schofield, and the investment company, 
to construet a railroad, and, under the necessity of procuring outside 
aid, should hâve put their scheme in euch shape at the beginning, 
when their efforts were necessarily tentative, that no change of plan 
could be made without the consent of any creditor or contracter to 
whom meanwhile some liability or obligation should hâve been in- 
curred. No such trust could reasonably hâve been intended, and 
none such, it is clear upon the face of the contracts, was created. To 
those contracts Gaylord, the investment company, and Schofield were 
the only parties, and, acting in good faith, it was their privilège at 
any time, notwithstanding the contract of Angle with the railway 
company, to change or annul their agreements, releasing, if they 
chose, bonds and stocks already impounded thereunder. The entire 
title and bénéficiai interest in the stock was confessedly in Jackson 
and Barnes, and, if the trust ever attached, it affected only the posses- 
sion and control. In no event was it possible by mère force of the 
trust that Jackson and Barnes should lose, or that Angle should ac- 
quire, an interest in the stock. He had no interest, as the suprême 
court has already said; and if, knowing of the proposed transfer, he 
had sought to obtain an injunction or restraining order, he could hâve 
had no standing in court; and it is equally clear that his adminis- 
tratrix may not complain af the assignment or its conséquences. 

The averment in the bill that the Jackson stock was permitted, "by 
inadvertence" of the président of the company, to pass into the hands 
of J. C. Barnes, the vice président, is supported by no évidence. 
Schofield, the président, signed a formai written order for the delivery 
of the stock by the trust company to Barnes, and the fair inference 
is that he did it understandingly, on the ground that by the resolu- 
tion of the board accepting Jackson's proposition an immédiate de- 
livery was obligatory, as the order recites, "without regard to any 
of the conditions or limitations contained or specifled in said orders," 
according to which stock properly in trust was to be delivered. 

It is contended that Jackson had no lien on the stock, but held only 
under a naked trust for Barnes. On the entire évidence we deem it 
clear that he held it as collatéral security for the payment of liabili- 
ties to himself, Ruger, and Sloan, which Barnes had assumed to pay; 
and as a resuit of his relation to Ruger and Sloan he would probably 
hâve been answerable to them for the amount of their demands ff 
he had refused or failed to accept payment in the mode proffered. 

Many minor points hâve been discussed, but thèse considérations, 
in view of the opinions of the suprême court referred to, are deemed 
determinative of the case; but, it may be added, we agrée with the 
94 F.— 46 
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judge below "tliat the final collapse of the Portage Company in the 
winter of 1882 was Hot caused by any wrong (if wrong were conceded 
to hâve been) committed by Jackson, or J. G.; Barnes, or Porter or 
Cîable, or the Omaha Company," but was attribut^ble, as the evideiice 
shotés beyond reasonable doubt, to other causes, for which the Omaha 
Company was in no way responsiblè. The decree below is aflQrmed. 

GEOSSCUP, Circuit Judge, by reason of sicknese, did not share in 
the final considération of thig case. 



MERCANTILE TRUST CO. v. BALTIMORE & O. R. CO. et aL 

(Circuit Court, S. D. Ohio, E. B. AprU 17, 1899.) 

No. 889. 

OONTRACT BT DKBTOR FOR BbNEPIT OF CREDIlfOR— RiGHT OF ChBDITOR TO En- 
FOBCB. 

Wliere a rallroad company leased the road of another company, contract- 
Ing to pay as a part of the rental the interest on the bonds of the lessot,' 
thé holders of such bonds, who, in reliance on such contract, accepted 
bonds of a nevf issue, are entitled to the benefit of the contract, and on the 
Insolyency ofjthe lessee, and the appointment of receivers by a fédéral 
court, who operated Its rqad, including the leàsed Une, thus becoming liable 
for subséquent rentali, such bondholders may be permitted to corne in and 
directly assert their elaims to interest against the fnnd in the hands of the 
court for the payment of rentals, notwithstanding the previous appointment 
of a receiver for thç lessor by a state court, with power to coUeet the rent- 
als due the company; nor is it necessary that the bondholders should be 
represented in such mattët by the trustée in the mortgage securing the 
bondSi where no action bas been taken by hito to foreelose the mortgage, 
as no question relating to the mortgaged property is involved, and the 
trustée bas no concern with the rentals until he bas asserted his right to 
take possession of the road. 

In the matter of the intervening pétition of Mark T. Cox, Arthur 
P. Sturges, and William.! Ghurch Osborn. . ■ , 

Oox, Sturges, and OSborii,' on behalf of thehiselves and ail other bondholders 
of thé Sandusky, Mansfield & Newark Eailroad Company, as reorganized, who 
should come In and çontribute their share of the expepses of this proceeding, 
hâve flled a pétition in th^s case, by leave of- court, aigainst the Baltimore & 
Ohio iiajlroad Companj', John K. Cowen and Oscar 6-. Tilurray, the receivers 
of thé * Baltimore & Ohio 'Rallroad Coriipany, thë ' Central Ohio Raiiroad Com- 
pany, InterveneT, alid the Mercantile Trust Company. The Baltimore & Ohio 
EalWoad Company Is a corporation of Maryland and; West Virginia., and owns 
and opérâtes a raiiroad runniag from Baltlniore west to the Obio river, at 
Wheeling a,nd Parkersburgi It bas operated for many years under lea,se the 
Talttofeid o'f the Central Oliio Rallroad Compainy from Bellaire, opposite Wheel- 
âng, to Newark. The Central Ohio Company has leased from the Sanduaky, 
Mansfleld & Newark Raiiroad j Company a rallroad 116 miles in length from 
Newa,ck to Sandusky. The Central Ohio Company, In turn, has leased this 
Une oï road, with the linè of :road Which itself owns imder its lease, to the Bal- 
timoré & Ohio Company. Thé Baltimore & Ohio Raiiroad Company got into 
finaûtiJàl difficulties, and a ereditors' bill wasiiaied in the circuit court of the 
United :States for the district of Maryland against the company, under which 
receivers were appointed to operate the property of that cpmpany, together with 
its leased lines west of the Ohio river. Upon an ancillary bill in this court, 
the same receivers were appointed, and entered into occupation of the leased 
liries, and hâve operated them since their appointment. The Central Ohio Rail- 
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road Company bas filed an intervening pétition in this cause to eompel the 
receivers elther to pay tlie rentals under the lease, on the ground that they 
hâve assumed the obligation of the lease, or, if that prayer be not granted, to 
eompel an accounting for the net earnings of the leased.prop'erty while oper- 
ated by the receivers. The présent intervening petitioners are the holders of 
mortgage bonds issued by the Sandusky, Mansfleld & Newark liailroad Com- 
pany, secured by a mortgage Issued by that company to the Union Trust Com- 
pany of New York. The intervening petitioners hold 463 $1,000 bonds of that 
issue, wbich Is not a majorlty of the entlre issue. In their pétition they claim 
that by vlrtue of the terms of the lease, to whieh the Baltimore & Ohio Rail- 
road Company, the Central Ohio Eailroad Company, and the Sandusky, Mans- 
fleld & Newark Eailroad Company were ail parties, it was stipulated by the 
Central Ôhlo Company as principal, and by the Baltimore & Ohio Eailroad Com- 
pany as guarantor, that a part of the rent under the lease should be paid to 
the bondholders ôf the Mansfield Company in fuU paymeht of the Interest as It 
should fall due semiannually; that this payment should be made ont of, and 
credited as part payment of, the rent provided for under the lease of the Mans- 
field Company. The contention is that the bondholders are now entitled, under 
that provision, to apply to this court— which, it is claimed, has a fund applicable 
to the payment of rent under the lease, or, at least, of compensation for use 
and occupation of the Mansfield road— to distribute from that fund a sufflcîent 
amount to pay the Interest due on the bonds of petitioners. , To this intervening 
pétition the Central Ohio liailroad Company has flied a plea setting forth the 
fact that, upon the pétition of certain of the stockholders of the Sandusky 
Eailroad Company, the common pleas court of Huron county, Ohio, in a suit 
agaJnst the Mansfield Company setting up its insolvency, appointed receivers. 
Neither the trustée of the bondholders nor the bondholders themselves were 
rqade parties. The prayer of the pétition was that ail the property of the 
railroad company might be sold, and the proceeds thereof appUed to its indebt- 
edness, açeording to the priority of the liens thereon, and the surplus, if any, 
to be appliêd to the payment of the debts of the unsecured creditors pro rata. 
The receivers were appointed by consent of the Sandusky Company, were 
directed to eollect ail the rents especlally from the Baltimore & Ohio Eailroad 
Company and its receivers, and were authorized to seek an accounting with the 
receivers of the company as to the earnings of the same since it went into their 
possession. The plea sets forth that from the facts thus stated the rights of 
the petitioners can only be worked ont in the receivership cause pending in the 
common pleas court oî Huron county, and to that court, and that alone, the 
petitioners must apply. The Baltimore & Ohio Eailroad Company answers the 
intervening pétition, setting up as one of its chief défenses the same facts whieh 
are set forth in the plea of the Central Ohio Eailroad Company. 

The foUowing facts appear from the stipulation of counsel and the admitted 
averments of the plea: In 1869 the Baltimore & Ohio Eailroad Company, in 
possession of the Central Ohio Eailroad Company under a lease previously made 
and entered into, made a tripartite agreement with the Sandusky, Mansfield & 
Newark Eailroad Company and the Central Ohio Eailroad Company, whereby 
the Sandusky Company leased its road to the Central Ohio Company for a term 
of years, at an annual rental of $174,350 yearly, which sum "the said second 
party agrées to pay in two equal installments, half yearly, on the 30th day of 
.lune and the 31 st day Of December, or in such sums as may be required at 
that date, and thereafter to meet the Interest or coupons of said party of the 
first part, and the balance of said installment required to pay said coupons that 
shall not be called for at the expiration of each six months shall be paid to the 
party of the first part." "And it is further agreed that the said second party 
will pay over, out of said moneys so due on said rent, to some bank or depos- 
Itory, as may be directed by the first party from time to time, an amount of 
money snfficlent to pay the Interest that may accrue on the mortgage debt then 
outstanding, evideneed by the bonds and coupons aforesaid, on said 30th day of 
.Tune and 31st of December, annually, which sum includes the government tax 
thereon; and the balance of said rent shall be paid semiannually on said day s 
to such officer of the party of the first part as may be authorized to receîve the 
same." By the sixteenth article of the agreement, the Baltimore & Ohio Eail- 
road Company guarantled that the Central Ohio Company should "in good falth 
do, keep, and perform ail and singular, the matters and things and the cove- 
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nants and agreements whlch the sald second party has hereinbefore covenanted 
and agreed to do; and more especially that sald second party will pay, in the 
manner above speclfied, ail the rents It has agreed to pay during the contlnuance 
of this lease, or any extension or contlnuance of the same, as above provlded." 
Thereupon the Baltimore & Ohio Rallroad Company tooli possession of the San- 
diisky Cpmpany's property under the lease. The lease provlded that the out- 
standlng mortgage debt of the Sandusky road should be funded into a new issue 
of mortgage bonds, amounting to $2,300,000, and after the exécution of the lease 
a mortgage was executed to the union Trust Company of New York to secure 
thèse bonds, and upon the Inducement furnished by the exécution of the lease 
and the guarahty of the Baltimore & Ohio Kallroad Company the holders of the 
outstanding bonds of the Sandusky road surrendered the same, and received 
in exchange therefor bonds of the new issue. At the flrst meeting of the board 
of dlrectors of the Sandusky Company after thls lease was executed, resolu- 
tions were passed authorizing the treasurer of the company to receive the rent 
payable under the lease in excess of the amount of thë interest due semlannu- 
ally upon the new mortgage bonds, and designating the Union Trust Company of 
New York as the trustée to whôm the lessees of the lease were to pay the 
amount due semianntially on the coupons of the bonds. Thereafter, and until 
the appointment of the recelvers, the Baltimore & Ohio Company pald out of 
the rental due from the Central Obio, and guarantied by the Baltimore & Ohio, 
to the Sandusky Company, a sûm sufiiclent to pay the aecrulng semiannual in- 
terest on the bonds bf the Sandusky Company. After their appointment, the 
recelvers paid the amount necessary to meet two coupons aecruing next there- 
after to the same trustée. Default was made on the payment of the coupons 
on July 31, 1897, and no further sums hâve been paid to the bondholders slnce 
that tlme, or to any one else, oh account of rental or compensation for use and 
occupation of the Sandusky road. In a supplemental agreement made between 
the three railroad companles in Pebruary, 1880, it was agreed that the lease 
of 1869 should be extended from the expiration of the original term for an addi- 
tional 20 years, and a furthér term of 20 years thereafter, and that, at or be- 
fore the maturity of the $2,300,000 bonded debt of the Sandusky Company, the 
Baltimore & Ohio Railroad Company should "hâve the privilège and option, 
if it so desires, to reuew the same by a new Issue of flrst mortgage bonds of 
the party of the flrst part at a lower rate of Interest, or by extension of the old 
bonds at the low rate of interest. If the same shall be deemed expédient by the 
party of the flrst part, * * * and the différence of annual interest saved 
shall, to the extent of such différence, lessen the annual rental stipulated to be 
pald under article 5 of the lease aforesaid." 

Geo. W. Wickersham and William Church Osborn, for Mark T. 
Cox and others. 

George K. Nash and Louis G. Addison, for Central Ohio R. Co. 
Edward Colston, for recelvers of Baltimore & O. K. Co. 

TAFT, Circuit Judge (after stating the facts). The intervening 
bondholders hère are the creditors of the Sandusky Company. As 
part of the rental for its property, the Sandusky Company has se- 
cured from the Central Ohio and the Baltimore & Ohio Companies 
an agreement to pay the interest due upon the bonds of the in- 
tervening petitioners. As between the three railroad companies, 
with référence to the obligation to pay the interest on petitioners' 
bonds, the Sandusky Company is only a surety. The Central Ohio 
oompany and the Baltimore & Ohio Company are principals. The 
Sandusky Company, which is the debtor of the intervening peti- 
tioners, has therefore the security of the obligations under a lease 
made by the Baltimore & Ohio Company and the Central Ohio 
Company tb pay the interest due to the intervening petitioners. 
In equity, a creditor may hâve the beneflt of any obligation or se- 



MERCANTILE TRUST CO. V. BALTIMORE & O. R. CO. 725 

curity given by the principal to tlie surety for the payment of the 
debt; and it is held by the suprême court of the United States 
in the case of Keller v. Ashford, 133 U. S. 610, 10 Sup. Ct 494, 
that this principle applies in favor of the créditera, even where 
there is no privity of contract between the créditer and the prin- 
cipal, and where the surety is the sole debtor of the créditer. Mr. 
Justice Gray, who delivered the opinion of the court in that case, 
said: 

"In short, if one person agrées with another to be primarily liable for a debt 
due from that other to a third person, so that, as between the parties to the 
agreement, the first is the principal and the second the surety, the cseditor of 
such surety is entitled, in equity, to be substituted In his place, for the purpose 
of compelling such principal to pay the debt." 

In the case cited, which was in equity, the complainant, the 
holder of a note secured by a mortgage upon land in Washington, 
had flled a bill against a grantee of the mortgagor to compel that 
grantee to pay the amount due on the note. The bill was based 
on a clause in the deed to such grantee by which, as between him 
and the mortgagor, he assumed payment of the mortgage. The 
land had been sold under a prior mortgage, and no surplus re- 
mained with which to pay the mortgage of the complainant. It 
was held that in equity the complainant was entitled to subject 
to the payment of her claim against the mortgagor the obligation 
of the grantee of the mortgagor to him to pay her debt, treating 
it as a security held by the surety, who was the debtor of the com- 
plainant, for the payment by his principal of the debt. It seems 
to me that the présent case cornes clearly within the principle of 
Keller v. Ashford, and that the bondholders to whom it was pro- 
vided, between the Sandusky Company and the Baltimore & Ohio 
Company, that the latter should pay their interest on the bonds 
of the Sandusky Company, may, in equity, compel the Baltimore 
& Ohio Company to pay that interest. 

The first objection to the suflficiency of this pétition is that "the 
individual bondholders, as such, hâve no right to interfère, in any 
litigation coneerning the property covered by the mortgage secur- 
ing their bonds, until the trustée either incapacitates himself from 
acting or refuses to act in their behalf." To this objection it is 
sufflcient to answer that the petitioners hère are not seeking to 
foreclose the mortgage given to their trustée to secure the pay- 
ment of the principal and interest of their bonds. They are only 
seeking to subject a security held by their debtor for the pay- 
ment of the interest on the bonds which is not included in the 
mortgage. The Central Ohio Company and the Baltimore & Ohio 
Company did not agrée to pay the rent to the trustée under the 
mortgage for the beneflt of the bondholders, but only to pay it to 
the bondholders themselves. The rule of practice, therefore, which 
requires that, in a foreclosure of the mortgage, the trustée in whom 
is the légal title shall represent the ereditors secured by the mort- 
gage, has no application whatever to the présent litigation. 

The next objection is "that neither the United States court for 
the district of Maryland, nor the courts acquiring ancillary juris- 
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dîç|tioJl qyer thé Baltimore & bhîo Railroad Company, î» Connec- 
tion, witli saLîd suit, had aiïy ppwér or authority tb assuiiie cbn- 
troi ovéf the Sandnsky, Mânsaéid & Neiwark Eailroad Cotapany as 
against the mortgage of tliat railtoàd company." To this objection 
therclear answer is that the petitiôners do "not seek to hâve the 
court exercise ahy pbwer over the railroad covered by the mort- 
gage given by the Sandusky Company. The pétition shows that 
there is a fund in this court either of rental under the lease, or 
of compensation, accruing for the use and occupation of the rail- 
road of the Sandusky Company; due froin the recelyers to some 
party jh, interést. The petitiôners claim that they are that party 
in interést, and that they hâve the right to the fund, and ask that 
it be distributed to them. This court must make some order with 
respect to the distribution of the fund, and every claimant to that 
fund haS a right to be heard in this court, upon due pétition flled. 
The offlcers of this court are àlleged to owe some one money on a 
certain account, and the petitiôners 'Claim that the money on that 
accouht is due to them. The décision by this court of the validity 
of the petitiôners' claim is certainly not an assertion of any juris- 
diction 'ovèr the fee of the Sandusky Company ûpon which it ex- 
ecuted itfe mortgage. It is trae that that mortgage covers rents 
and profits, but it is weU settled, and, indeed, is urged upon the 
court by the eounsel upholdibg the plea, that, untii the mortgagee 
asserts its ri^hts under the mortgage to the possession of the 
road by flling a bill of foreclosure, and by taking possession, either 
through its trustée or by receiver of the court, it has no right to 
the eaiPnïngs and profits. It follows, of course, therefore, that the 
mortgagee's tights under the mortgage are not in the slightest 
dègree affèCted by the présent proeeeding. The trustée under the 
mortgage has not, as yet, taken possession of the roâd or asserted 
its, right to the possession of thé retits and profits. The proceed- 
ing in the Huron common pleas court is a proceeding by a stock- 
holder, to Which the mortgagee and the bondholders are not par- 
ties, and it is doubtful whether, under such a pétition, the receivers 
appointed can be said to take possession of the property and the 
profits for the beneflt of the mortgagee. But, even if it be con- 
ceded that thé receivers are in possession for the beneflt of the 
mortgagee and all'others as their interést may appear, this would 
still not pf event the petitioneits f rom asserting the right which 
they do assert hère. Their claim is that, as bondholders, they 
haVe an équitable right to subject the obligation which the Bal- 
timore & Ohio Company and its receivers are under to pay rent 
to the satisfaction of their elaims for interést, and that this lien 
does not grow ôut of the mortgage, but is acquired by virtue of 
the lease, and the termS thereof, against the Baltimore & Ohio 
Railroad Company. They are not claiming the reht as mortgagees 
out of possession, but they are claiming it under an agreement 
by the lesseè with thé lessor that the rênt shall be paid directly 
to them,-^an agreement which they may in equity enforce against 
the lessee. It is an appropriation of the refit to their use, and 
the cases which may hold that the mortgagee ïnay not take the 
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rents until he takes possession of tlie property hâve no application 
to the case of a spécifie agreement by which the rents are expressly 
appropriated each year during the pendency of the debt to the 
payment of the interest thereon. 

Finally, i't is said "that after the receivers were appointed for 
the property covered by the mortgage, as indicated above, the 
receivers are the proper parties to assert any claim for rent due 
on the lease, if any is due, and that the bondholders, if aggrieved, 
must make their complaint to the court appointing the receivers, 
and seek their relief there ; that, the common pleas court of Huron 
county having acquired jurisdiction over this property, no other 
court, with either co-ordinate or concurrent jurisdiction, can in- 
terfère with the management or control of it, or acquire jurisdic- 
tion of the subject-matter of investigation." Enough has been said 
to answer this objection, but it is proper to point ont a little more 
fully its insufficiency. It is true that ail persons interested in the 
property in the custody of the receivers of the Huron county com- 
mon pleas court, if they désire any relief -with respect thereto, 
must apply to that court, and hâve their equities in the property 
vrorked out, with the assistance of that court. The weakness of 
the contention in the présent case, however, is that the subject- 
matter of dispute is a fund which is not in the possession of the 
Huron county common pleas court, but is in the possession of this 
court. It is true that the receivers of the Huron county common 
pleas court are given authority in their appointment to collect any 
amount which may be due from the receivers of the Baltimore & 
Ohio Kailroad Company to them, but, in order to collect that 
amount, they must come to this court for relief, because the prop- 
erty which they seek is in this court, and not in the court of their 
appointment. The petitioners claim an interest, not in the prop- 
erty in the custody of the Huron common pleas court, but in the 
fund in this court, and say that they are entitled in this applica- 
tion to the payment of interest on their bonds. The conclusion 
reached seems to be sustained bv the décision of the court of ap- 
peals of the Second circuit in Bank v. Smith, 30 C. C. A. 133, 86 
Fed. 398. 

It may be — I do not décide that question no w— that, in order to 
grant the relief which the petitioners ask, namely, that of com- 
pelling the Baltimore & Ohio Company and the Central Ohio Com- 
pany to pay the interest on their bonds to the extent of the rental 
due under the lease, or compensation due for use and occu- 
pation, of the Sandusky Eailroad Company, the Sandusky Com- 
pany and its receivers should be made parties to this proceed- 
ing. But the ground of the plea hère under considération is not 
that the pétition does not make them necessary parties, but it is 
that, on the face of the pétition, taken with the facts recited in 
the plea concerning the litigation of the Huron county common 
pleas court and the appointing of receivers there, this court has 
no jurisdiction of the controversy sought to be made by the péti- 
tion. Upon that issue it seems to me that the plea is bad. Leave 
will be given to the petitioners to make parties défendant to their 
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pétition tte-Sandusky Company and the recelvers appointed by 
the Hùron common pleas court. As the lessees are receivers of 
a court, they cannot be brought in bere as parties, except witb the 
permission of the court appointing them. If that permission is 
withheld, it will then become a question whether they are sucli 
necessary parties as to prevent this court from proceeding to ad- 
judicate who are entitled to the rental fund now in possession 
of its receivers. I cannot suppose that receivers in a state court 
or the court appointing them will décline to permit them to be 
made parties to this proceeding when the purpose of their ap- 
pointment was the collection of rent fr,om the receivers of the Bal- 
timore & Ohio Railroad Company appointed by this court. If, 
however, it is not deemed proper to allow them to become défend- 
ants to this pétition, it may become a matter of serious considéra- 
tion whether they can be granted leave to file a pétition herein 
against the receivers of this court. 

The issue made on the plea of the Central Ohio Company to the 
pétition is with the petitioners, the plea is overruled, and leave 
is given to answer. Leave is also given to the petitioners to make 
new parties. 



HAREISON et al. v. FARMERS' LOAN & TRUST CO. OF NEW YORK. 

(Circuit Court of Appçals, Fifth Circuit. May 31, 1899.) 

No. 816. 

1. Creditors' Suits— KigHt to Maintain. 

Siniple-contract creditors cannot come into a court of equity to obtain 
a gelzure of property of the debtor in satisfaction of tlielr claims. 

2. Same — FoLLOwiNG State Practice. 

Tlils Is so though a statûte of tlie state may authorlze such a proceeding 
In a state court. 

3. SaMB— DiSMISSAL WlTHOUT* PREJUDICE. 

When a simple-contract creditor files a creditors' bill, the dismissal 
should be without préjudice. 

4. Same— Modification op Dpxree on Appeai.. 

When a decree dismissing a bill absolutely is erroneous, in that the dis- 
missal should be without préjudice, the court will modify It on àppeal, 
though complainant does not urge the error. 

Appeal frOm the Circuit Court of the United States for the North- 
ern District of Texas. 

J. E. Gilbert and E. B. Perkins, for appellants, 
H. B. Turner and Frederick Geller, for appellee. 

Before PARDEE, McCOEMIOK, and SHELBY, Circuit Judges. 

PEE CUEIAM. The appellants wère simple-contract creditors 
of the Greenville Water & Electric Light Company. Their claim 
had not been reduced to judgment, and they had no express lien, 
by mortgage, trust deed, or otherwise. It is well settled by the 
suprême court that such creditors cannot come into a court of 
equity to obtain a seizure of the property of a debtor, and its appli- 
cation to the satisfaction of their claims; and this, notwithstanding 
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a statute of tlie state may autborize such a proceeding in tlie 
courts of the state. Hollins v. Iron Co., 150 U. S. 371, 378, 14 Sup. 
et. 127; Scott V. Neely, 140 U. S. 106, 11 Sup. Ct. 712; Gates v. 
Allen, 149 U. S. 451, 13 Sup. Ct. 883, 977. It follows that the demur- 
rer was properly sustained in the circuit court. 

The decree dismissing the bill was absolute, and, although the 
appellants hâve net objected on that account, it should be modifled. 
Lacassagne v. Chapuis, 144 U. S. 119, 126, 12 Sup. Ct. 659. The 
decree of the court below dismissing the bill is so modifled as to 
déclare that it is without préjudice to an action at law, or to 
the assertion by the appellants in the suit by the Farmers' Xioan 
& Trust Company v. The Greenville Water & Electric Light Com- 
pany of any equity they may hâve under the statutes of the state 
of Texas providing for the appointment of receivers against cor- 
porations; and as so modifled the decree is alQrmed. 



HOPKINS V. NORTHWESTERN LIFE ASSTIR. CO. 
(Circuit Court, E. D. Pennsylvania. June 7, 1899.) 

No. 87. 

1. Life Insurance— Scope of Contkact — Suicide. 

It is a term of every policy of life insurance, implied if not expressed, 
that the insured will not die by his own willful and deliberate act, and 
therefore, if he does die by such act, his life is terminated by a rislt 
against which the company has not insured; and the fact that the bene- 
flciary ie a person other than the insured hiœself cannot enlarge the 
scope of the contract, nor authorize a recovery thereon. 

2. 8ame— Prbsumpïion of Sanity. 

Where it is shown that an insured person committed suicide, in the ab- 
sence of évidence that he was insane at the time, his sanity will be pre- 
sumed. 

On Motion by Défendant for Judgment Notwithstanding the 
Verdict. 

Bernard Gilpin, for plaintiff. 

Ira J. Williams and Simpson &: Brown, for défendant. 

McPHEBSON, District Judge. In April, 1892, John S. Hopkins 
made a contract with the défendant, — then called the Northwestern 
Masonic Aid Association, — which for présent purposes we shall assume 
to hâve been a contract of life insurance. By this policy his life 
was insured for f 10,000 upon the assessment plan, the beneflciaries 
named therein being his wife, the plaintiff, if living, and, in case 
of her death, his children, or his heirs at law. The policy provided 
that a "change of beneflciaries can be made at any time, without 
charge, upon complying with the by-laws." It contained no ex- 
press condition against suicide. In December, 1897, Mr. Hopkins 
decided to abandon the assessment plan, and accordingly applied 
to the company for a new policy of |10,000, similarly pavable to 
his wife or children, but providing for the payment "^of a"^ defined 
annual premium during a period of 20 years. The substitution 
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was made, the flrst policy was surrendered and canceled, and the 
second policy was delivered to Mr. Hopkins in the month just 
named. Mrs. Hopkins neither knew of nor consented to the 
change. Thé second policy contained the f ollowing condition : "If 
the insured shall die by hls own hand or act, whether sane or in- 
sane, witiiin two years from the date of this policy, • » » then 
this policy shall be void, and cease to be binding upon said Com- 
pany, except for the ambunt which the insurer bas paid in pre- 
miums on account hereof." In March, 1898, Mr. Hopkins killed 
himself, the death occurring within two years from the date of 
the policy. The cbmpany tendered before suit, and bas paid into 
court, the premiums paid by the insurèd. 

The présent suit is brought by Mtfs. Hoipkins upon the flrst contract, 
her position bëing that, because she did not consent to the substitu- 
tion, she is not bbund by the second policy, but may treat the flrst as 
still in force. To this the company objects, and dévotes much of its 
argument upon this motion to the support of its objections. We 
do not think jt necessary, however, to cpnsider the argument upon 
tliis branch of the case. For the purposes of the motion now be- 
fore the court, we shall adopt the plaintiff's position, and shall 
regard the flrst contract as still in force. We shall also regard it 
as a policy of insurance, and not a mère certiflcate issued by a 
mutual beneflt association. The défendant avers that when the 
flrst contract was made it was a mutual beneflt association, and 
not a life insurance company, and that the contract in suit is 
merely a certiflcate of membership, expressly providing for a 
change of beneficiaries àt any time, in which Mrs. Hopkin« could 
therefore bave no vësted iiiterest to be prejudiced by the subsé- 
quent substitution of another policy upon a différent plan. As al- 
ready stated, however, we shall not consider this objection, but 
shall as.sume the contract to be a policy of life insurance, properly 
so called. Treated as a policy, it is silent conceming suicide, and 
the single question to be determihed i* whether, in the absence 
of such a condition, the contract covers the risk of deliberately eelf- 
inflicted death. There is no ayerment or proof that the insured 
was insane, and the presumption of sanity must, therefore, pre- 
vail. 

Since the décision in Eitter v. Insurance Co., 169 U. S. 139, 
18 Sup. et. 300, we do not think the question is open for discussion 
in the fédéral courts. In that case the application contained a 
warranty that the insured would not die by his own act, whether 
sane or insane, during a period of two years from the date of the 
policy; but the application was excluded by the trial judge, and 
the case was héàrd and considered by the suprême court upon the 
policy alone, which contained no such provision. Without quoting 
from the opinion, it is enough to say briefly that the décision is 
put upon the ground that, although the policy contained no condi- 
tion against suicide, nevertheless such a condition is an implied 
terin of the contract; and therefore, if the insured does commit 
suicide, there can be nô recovery. It is true that in Ritter's Case 
the policy was made payable to the assured himself, or to his ex- 
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ecutors or administrators, while in the case before us tlie policy 
was made payable to the wife of tlie assured; but, in our opinion, 
this difEerence is not important. In either event, tlie terms, 
whether express or implied, of tlie con tract, must control the right 
to recover; and, if thèse terms exclude the risk by which death 
is caused, no person whatever can hâve an enforceable right based 
upon such a death. We think it may be misleading to speak of 
the contract as being "avoided" in case of suicide. Such language 
is often used in polieies, and flnds its way thence into the décisions 
of the courts; but it seems to be more accurate to say that the 
contract does not insure at ail against death by suicide. It is a 
term of the policy, express or implied, that the assured will not 
die by his own willf ul and deliberate g-ct ; and therefore, if he does 
die by such act, his life is terminated by a risk against which the 
Company bas not insured. Suicide does not "avoid" the policy; 
against this event, the policy does not exist. 

It seems to follow that the quality and extent of the beneficiary's in- 
terest in the contract is of no importance. The question is, does the 
policy forbid suicide? If so, death by that act is a risk that is not in- 
sured against, and can therefore furnish no ground for recovery. The 
fact that the beneliciary is some other person than the insured 
himself cannot enlarge the scope of the contract. This, we think, 
is the answer to the reasoning of the suprême court of Pennsyl- 
vania in Morris v. Assurance Co., 183 Pa, 563, 39 Atl. 52, in which 
a différent conclusion was reached upon the point now before us. 
With much respect for the opinion of that court, we are con- 
strained to believe that this view of the contract was not sufii- 
ciently considered, for it is not discussed, and the décision appears 
to rest mainly upon the ground that the insured cannot defeat the 
gift to the beneficiary by his own fraudulent conduct afterwards. 
It seems to us that this begs the question. The beneficiary does 
not receive a gift of a policy against suicide, for the contract does 
not cover death by such an act, and therefore the insured does 
not take away what he did not and could not give. But, what- 
ever weight should be allowed to this case in the courts of the 
state, we are bound to follow the décision in Kitter v. Insurance 
Co., and this is founded upon the principle that recovery cannot be 
had because the company has not insured against this particular 
risk. The principle is formally stated in the following sentence 
at the close of the opinion on page 160, 169 U. S. and page 307, 18 
Sup. et.: "For the reasons we hâve stated, it must be held that 
the death of the assured * * * was not a risk intended to be 
covered, or which could legally hâve been covered, by the polieies 
in suit." As it seems to us, it must follow inevitably that the 
beneficiary can hâve no more extensive right of recovery than the 
Personal représentative of the assured; for in either case the suit 
must be upon the contract, and must be restricted to the subject- 
matter of the contract. 

We direct judgment to be entered for the défendant upon the re- 
served point, notwithstanding the verdict. Exception to the plain- 
tifiE. 
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MONONGJtÔELA OOAL CO. t. FIDELITY & DEPOSIT CX). OP MABTLAND, 

(Circuit Court of AppealS; Plfth arcult May 23, 189».) 

No. 817J 

[ndemnitt— Breach of SuRETYsnip Bond— Evidence. 

Under a bond for indemuity glven on hehalf of an employé appointée! as 
"agent for tiie sale of merchandise on commission, whicii by its terms dé- 
clares that its true intent and meaoins are tliat the surety "shall be respon- 
sible for moneys, securlties, or property diverted from tbe employer through 
fraud or disbonesty on the part of tbe employé," proof tbat on a settle- 
ment of accoimts between tlîem there was an indebtedness from the em- 
ployé to the employer is not of itëelf sufflcient to authorize a recovery by 
tbe employer afjauist tbe surety, as sucb indebtedness may bave beeu au- 
thorized by agreement betvveen the employer and employé, or by their 
course of dealing, and may bave been incurred witbout any fraud or dis- 
houesty on the part of tbe employé. 

In Error to tbe Circuit Court of the United States for the Eastem 
District of Lduisiana. 

This is an action brought by tbe plaintiff in error against the J. B. Donually 
Company, hlmited. and the défendant in error, on a bond of insurance or in- 
demuity. The said plaintiff in error had judgrnent against the J. B. Dounally 
Company, Limited, for $(j.tJ.34.1ô; but the circuit court direeted a verdict for 
the détendant in error, and judgment was rendered in its favor. Wbether or 
not the conrt erred in directing a verdict for the Fidelity & Deposit Company 
of Mai^laïui is the question for considération hère. 

Tbe pétition, leaving out formai parts, is as foUows: 

"First. Tbat on the lOtb day of Marcb. 18!)6, It entered Jnto a contract of 
agency wlth said défendant [the .T. B. Donnally Company, Limited] to sell Pitts- 
burg coal Of plaintiff In the state of Louisiana upon the terms, under the condi- 
tions, and for the commissions set forth in the agreement thereof, made part 
hereof; came expiring on the 31st of December, 1S90. Second. Tbat said con- 
tract was In writing, renewed for one year to tbe 31st day of December, 1897, 
as per renewal thereof annexed hereto as part bereof. Third. Tbat, during ibe 
course of the business relations so existing between petitioner and said défend- 
ant, certain lots of coal were sold by said défendant, the proceeds thereof col- 
lected for accotint of petitioner by said défendant, aud not paid over, and same 
amount to the sum of six thousand six hundred thirty-four and 'Vioo dol- 
lars, with six per cent, per annum interest from the Ist October, 1897, as 
will more fully appear by the statements annexed as part bereof. Petitioner 
furtber represents that demand bas been made upon said défendant for tbe 
payment of said sum aforesaid, without avail. Your petitioner furtber rep- 
resents that the Fidelity & Deposit Company of Maryiand. a corporation 
created under and by virtue of the laws of the state of Maryiand, and a 
citizen of said state, domlciled at Baltimore, Maryiand, nnd having a légal 
représentative and dolng business in this district, did, by its bond No. 80,901, 
In considération of the premium tberein espressed and paid, bind and obli- 
gate itself unto your petitioner, in the sum of ten thousand dollars, tbat it 
would save, défend, and lieep harmless your petitioner frora and against ail 
loss and damage wbatsoever, of any nature or kind, and frora ail otber légal 
costs and expenses, direct or indirect, incidental thereto, wbicb petitioner shal! 
or may at any time sustain or be put to in the premises. and against ail aud any 
pecuniary loss sustained by petitioner of moneys belonging to petitioner, in the 
possession or custody of the said J. B. Donnally Company, Limited, of New 
Orléans, or for the possession of wbieh it is responsible, under their contract of 
agency and rene\tal hereinbefore set forth, which said bond is signed on the 
20th of Marcb. 1896, for a period of time of one yenr expiring the 20th March, 
1897, and which bond was coutinut'd In fuU force aud eû'ect tbereafter, for due 
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considération paid, for one year, to the 20th March, 1898, ail ot which will more 
fuUy and at large appear by référence to sald bond and said continuation cer- 
tificate, hereto annexed and made part hereof. Petitioner further represents 
that the amount so due and owlng as aforesaid by the sald J. B. Donnally Com- 
pany, Limited, Is a loss sustained under and by virtue of the terras and provi- 
sions of the bond, and the continuation thereof aforesaid, and has been duly 
demanded of the said Fldelity & Deposit Company of Maryland, whIch Company 
has heretofore decllned payment thereof." 

The defendant's answer was a gênerai déniai, and an averment that It was 
not liable on the bond, except for pecuniary loss caused by the larceny or em- 
bezzlement of the employé, the J. B. Donnally Company, Limited; that the 
respondent was discharged from liability on the bond by reason of a false cer- 
tificate given by the plalntlfl: that it had examined the booljs of the employé, 
and found them correct, etc. 

The bond sued on is as follows: 

"Whereas, the J. B. Donnally Company, Limited, New Orléans, Louisiana, 
herelnafter called the 'employé,' has been appointed to the position of agents in 
the service of the Monongahela Coal Company, Pittsburg, Pennsylvania, here- 
lnafter called the 'employer,' and has been required to furnlsh a bond for his 
honesty in the performance of his duties in said position; and whereas, the em- 
ployer has delivered to the Fidellty and Deposit Company of Maryland, a cor- 
poration of the State of Maryland, herelnafter called the 'company,' certain 
statements and déclarations relative to the duties and accounts of the employé, 
the manner of conducting the business of the employer, and other matters, 
which, together with any statements or déclarations hereafter required by or 
lodged wlth the company, do and shall constitute an essential part and form the 
basis of this contract: Now, therefore. in considération of the sum of seventy- 
five and o»/ioo dollars paid as a premium for the period from March twentleth, 
1896, to March twentieth, 1897, at 12 o'clock noon, and upon the faith of the 
said statements and déclarations as aforesaid by the employer, it Is hereby 
agreed and declared that, subject to the provisions and conditions herein con- 
talned, which shall be conditions précèdent to the right on the part of the em- 
ployer to recover under this bond, the company shall at the expiration of three 
months next after proof of a loss, as herelnafter mentioned, has been given to 
the company, make good and reimburse to the employer to the extent of the 
sum of ten thousand dollars, and no further, ail and any pecuniary loss sus- 
tained by the employer of moneys, securities, or other personal property belong- 
ing to the employer In the possession or custody of the employé, or for the pos- 
session of which he is responsible, dlrectly occasioned by larceny or embezzle- 
ment on the part of the employé in connection with the duties of the office or 
position in the service of the employé hereinbefore referred to, as the same hâve 
been stated in writing by the employer to the company, and occurring during 
the continuance of this bond, and discovered during said continuance, or within 
six months thereafter, or within six months from the death or dismissal or 
retirement of the employé from the service of the employer within the period 
of this bond, whlchever of thèse events shall first happen: provided, always, 
that sald company shall not be liable by virtue of this bond for any mère error 
of judgment or injudicious exercise of discrétion on the part of said employé in 
and about ail "or anj' matters wherein he shall hav» been vested wlth discrétion 
either by instruction or rules and régulations of the sald employer. And it is 
expressly understood and agreed that the said company shall in no way be held 
liable hereunder to make good any loss that may accrue to the said employer by 
reason of any act or thing done or left undone by the said employé in obédi- 
ence to or in pursuance of any direction, instruction, or authorizatlon conveyed 
to and received by him from said employer, or its duly-authorized oflicer in Ita 
behalf; and it is expressly understood and agreed that the said company shall 
in no way be held liable hereunder to make good any loss by lire, robbery, theft, 
or otherwise that sald employer may sustain, except by the direct act or con- 
nivance of the said employé. The foUowing provisions also aie to be observed 
and bindlng as a part of this bond: That the company shall be notlfled in writ- 
ing, addressed to the président of the company, at its ofBce, in the city of Bal- 
timore, State of Maryland, of any acts of omission or of commission on the part 
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of the employé w^ilcli may involve a loss for which tbe company is responsible 
hereunder, lmpiedj[fl,tely after the ocçurrèi^çe of such act shall corne to the knowl- 
edge of the employer,, jichatjany claim made in resjiect of this bond shall be In 
writing, addrçssed to tbe p^e^ident of the company as aforesaid, immèdiately 
after the discovery of,anjtl9ss.for which the company i^^ijesponsible hereunder, 
asâ within six months ai ter the expisation or çancellatloh of thls bond as afore- 
said. And upon the making ^of such clain) thls bond shall whoUy ceàse and 
détermine, as regards any llability for any àet or omission of the employer com- 
mitted subséquent to the making of such claim, and it shall be surrendered to 
the company on payment of such claim. . : That if the employer shall at any time 
hold, coneurrently with this bond, any other bond or guaranty of surety from 
or on behalf of the employé, the employer shall be entitled, in the event of 
loss by def ault of the employé, to claim hereunder only such proportion of the 
loss as; the amount covered by this bond bears to the whole amount of sécurity 
carried, whether valid or not. ïhat if the company shall so elect, thls bond 
may be canceled at any time by glving one month's notice to the employer, and 
refundlng the premium paid, less a pro rata part thereof for the time said bond 
shall hâve been in force, remalning liable f ôr ail or any def ault covered by this 
bond vrbich may hâve been committed by the said employé up to the date of 
such détermination, and discovered and notified to the company within the 
limit pf time heréinbefore provided for. That the employer shall, if required 
by the company, and as soon thereafter as It can reasonably be done, give ail 
such ald and information as may be in its power, at the cost and expense of 
the company, for the purpose of prosecuting and bringing the said employé to 
justice, or for aiding the company in sulbg for and making effort to obtain 
reimbursement frbm the employé, or his estate, of moneys which the company 
shall hâve pàid or become liable to pay by vlrtue of this bond. That the com- 
pany shall not be liable under thls bond for the amount of any balance that 
may be found due the employer from the employé, and which may hâve accrued 
prîoi" tb the date hereof, and vi^hich may be discovered within the period here- 
of ; It belhg the true intent and meanlng of this bond that the company shall 
be responsible aforesaid for moneys, securitles, or property diverted from the 
employer through fraud Or dishonesty on the part of the employé within the 
period speclfled in thls bond. That this bbnd will become vbid as to any claim 
for which the company Is responsible hei-eunder to the employer, if the employer 
shall fail to notlfy the éiompany of the occurrence of sudh act immèdiately 
after it shall bave corne to the knowledge of the employer. And if, wlthout 
previous notice to and consent of tbe company thereto, the employer bas In- 
trtlstëfl or shall Intrust the employé with moneys, securitiés, or other personal 
property, after having discovered any act of dishonesty, or condones any àct for 
which the company may be liable hereunder, or makes any settlement with the 
employé for any loss hereunder, this bond shall bë null and void, and any 
willful misstatément or suppression of facts in any claim made bereiinder ren- 
ders this bond void from the beginning. That no suit or action of any kind 
agalnst the company for the récovery of any claim upon, imder, or by virtue 
of this bond shall be sustainable in any court of law or equity unless such suit 
or action shall be comm'ehced, and the process served on the company, within 
the term of twelve months (365 days) next after the présentation of such claim; 
and, in case any suit or action shall be commenced agalnst the company after 
the expiration of the said period of twelve months, the lapsé ofi time shall be 
deemed as conclusive évidence agalnst the validity of the claim thereby so at- 
tempted to be enf orced. That the company, upon the exécution of this bond, 
shall' not thereafter be responsible to the employer untder âny bond previously 
issnéd to the employer on behalf of said employé, and, upon the issuance of any 
bond subséquent hereto upon said employé in favor of said employer, ail re- 
spbnsibility hereunder shall cease and détermine, it being mutually understood 
that it is the intention of this provision that but one (the last) bond shall be in 
force at one time, unless otherwise stipulated between the employer and the 
company. That no one of the above conditions, or the provisions contained in 
this bond, shall be deemed to haye been waived by or on behalf of said com- 
pany unless the waiver be clearly ;fexpressed in writing, over the signature of 
its président and secretary, and its seal thereto affixed. And the said employé 
doi;h hereby, for himself, his helrS, executors, and administrators, covenant and 
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agrée to and with the said eompany that he will save, défend, and keep harm- 
less the said eompany from and against ail loss and damage, of whatever 
nature or kind, and from ail légal and other costs and expenses, direct or inci- 
dental, which the said eompany shall or may at any time sustain or be put to 
(whether before or after any légal proceedings by or against it to recover under 
this bond, and without notice to him thereof), or for or by reason or in consé- 
quence of the eompany having entered into the présent bond. In witness where- 
o£, the said J. B. Donnally Company, Limited (the said employé), bas hereunto 
set his hand and seal, and the said eompany bas caused this bond to be signed 
by its président and its acting secretary, and its seal to be hereunto afflxed, this 
twentieth day of March, one thousand eiglit hundred and ninety-six. 
"Signed, sealed, and delivered by the said employé in the présence of 

"J. B. Donnally Co., Ltd. 

"[Signed] J. B. Donnally, Président. [Seal.] 

"Employé. 

"[Signed] P, W. Dyer. [Signed] Edwin Warfleld, Président. 

"[Signed] Tho. L. Berry, Acting Secretary. [Seal.]" 

The dépositions of O'Neill and Theis, officers of the plaintifC eompany, showed 
that there was found due from the employé to the plaintiff in error the sum of 
$6,634.15 on settlement of aecounts. ïhe bond sued on was renewed, as 
averred in the pétition, on the Ist day of May, 1897; the renewai- to begin 
Mareh 20, 1897, at the expiration of the bond as flrst given, and to continue till 
March 20, 1898. O'Neill and Theis admitted that before this renewai was 
granted they gave the défendant in error a certiflcate In substance as foUows: 

"To the Fidelity and Deposit Company of Maryland: This is to certify that 
on the 17th day of March, 1897, the books and aecounts of the J. B. Donnally 
Co., Limited, in our employ as agents, were examined by us, and we found them 
correct in every respect, and ail moneys handled by him accounted for. He bas 
performed his duties in an acceptable and satisfactory manner, and w^e know 
of no reason why the guaranty bond should not be continued. His salary is 
now commissions, and he is employed as agents. 

"Dated at Pittsburg, Pa. 

"[Signature] Monongahela Coal Company, 

"Wm. W. O'Neill, Prest. 

"April 20th, 1897." 

They both testified that the books had not really been examined as stated in 
the certiflcate. Other facts are stated in the proper connection in the opinion. 

The court, on request, instructed the jury to find for the défendant the Fidel- 
ity & Deposit Company of Maryland. The court said: 

"The Certiflcate must be taken as true, so far as this surety eompany bas a 
right to take it, as to them, whether as a matter of fact it was false to O'Neill 
or not. There was nothing done by the surety eompany to mislead O'Neill 
into glving this certiflcate. The inclosing the blank was a mère form, but it 
was essential that he should give the certiflcate, if be expected the renewai of 
the eontract of indemnity. Theref ore he chose to give it. It may hâve been 
false that they never examined the books, but the indemnity eompany had a 
right to take the fact stated as true; and the suggestion that it was a trick of 
the indemnity eompany does not count for anythlng, unless it be shown that 
O'Neill was misled into a condition of things, which does not appear by the 
testimony. It was a voluntary contribution of O'Neill's. He could bave de- 
clined to send it, or that he would not send it, because he had not examined the 
books; but, when he did say that he examined the books and found them cor- 
rect, the indemnity eompany had a right to take that fact to be true, and did 
take it for true, and acted upon it. Unquestionably, as between thèse con- 
tracting parties, O'Neill is estopped from denying that certiflcate, in law. He 
cannot be heard to deny it to screen himself from it, in law, as between the two 
contracting parties. Of course, that would cover ail antécédent matters. But, 
further, the inducement to the surety eompany to enter into the second eontract 
was a false inducement. That inducement was in the statement of O'Neill that 
he had examined the books and found them correct I think there must be a 
verdict for the indemnity eompany." 
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Vçiî^lrt and Judgment were renderfîd (or the défendant the Fldellty & D&- 
peslt C(wipan3r of Maryland. The plaintiCC in error assigna as error tbe instruc- 
tionjs of the court. 

W. S. Benedict, for plaintif? in error. 

Harry H. Hall and P. M. Milner, for défendant in error. 

Before PAEDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge, aiter stating the case, delivered the opin- 
ion of the court. 

The bond sued on is one of indemnity, but it is a contract imposing 
différent obligations ou the several nuiliers. The plaintiff in error 
is called in the bond the "employer," the défendant in error the "com- 
pany," and the J. B. Donnally Company, Limited, the "employé." 
Thèse terms will be used for brevity. The contract flrst recites that 
the employé "has been required to furnish a bond for his honesty in 
the performance of his duties in said position" (meaning as agent 
for the employer). After reciting the considération, and making 
other récitals not material hère, the agreement is that "the company 
shall ♦ • • make good and reimburse to the employer, to the 
extent of the sum of ten thousand dollars, * * * ail and any 
pecuniary loes sustained by the employer, of moneys, securities, or 
other Personal property, belonging to the employer in the possession 
or custody of the employé, or for the possession of which he is re- 
sponeible, directly occasioned by larceny or embezzlement on the 
part of the employé in connection with the duties of the office or po- 
sition. * • *" The employer, if required by the company, i» to 
give aid and information "for the purpose of prosecuting and bringing 
the said einployé to justice. * * *" It is declared by its terms 
that the "true intent and meaning" of the bond are "that the company 
shall be responsible • • • for moneys, securities, or property 
diverted from the employer through fraud or dishonesty on the part 
of the employé. * * •" Thèse provisions ail relate to the obliga- 
tions of the company. From them it appears that the liability of the 
company is restricted to claims based upon the larceny, embezzle- 
ment, or, atleast the dishonesty, of the employé. The obligation of 
the company does not cover every liability or claim which might 
accrue in favor of the employer and against the employé. A loss 
by carelessnees or inattention to business might be the foundation 
of a just claim against the employé by the employer, which would 
impose no liability on the company by the terms of its obligations in 
the bond. If, with the consent of the employer, expressed or implied 
from the course of dealings between it and the employé, the latter 
used or retained moneys, chargihg itself with them, it would be no 
obligation covered by the insurànce or indemnity of the company. 
It follows, therefore, that the fact that the acconnt between the em- 
ployer and the employé shows an indebtedness from the latter to the 
former is not sufficient of itself to support a claim on the bond 
against the company. To recover in an action on a bond, défense 
being made, there must be an allégation of a breach of it, sustained 
by évidence. T|iere is rieither allégation nor proof that the employé 
has, through fraud or dishonesty, diverted from the employer moneys, 



MONONGAHELA COAL CO. V. FIDELITY & DEPOSIT CO. 737 

securities, or other property, nor that it bas committed larceny or 
embezzlement of such property. O'Neill and Theis, the only wit- 
nesses, testify that the course of, business between the employer and 
employé was for the latter to transmit the notes of the purchasers 
for coal sold on crédit, and subsequently out of cash sales to retain 
commissions on account of the sales for which the notes were given. 
Such dealings made it necessary to keep accounts of débit and crédit. 
Fraud and dishonesty are not to be presumed. The law presimies 
that every man acts honestly, till the contrary is shown. No fact 
is shown tending to prove that the debt originated in the fraud or 
dishonesty of the employé. As late as the 20th of April, 1897, 
O'Neill, the président of the employer company, furnished a certifl- 
cate that the employé had performed its diuties in an acceptable man- 
ner, "and that we know of no reason why the guaranty should not be 
continued." The amount of the debt of the employé to the employer 
is 16,634.15. Part of this sum ($1,088.64) was collected in 1896. 
The remainder was collected in April and June of 1897. J. B. Don- 
nally, Sr., the président of the employé company, died August 29, 
1897. The fact that on settlement the employé owed the employer 
was discoTered November 24, 1897, nearly three months after Don- 
nally's death. Under the cireumstances, the fact that the employé, 
on settlement, is found to owe the employer, is not sufficiept to show 
that the debt originated in fraud or dishonesty, in embezzlement or 
larceny. 
It is alleged in the pétition that the company- — 

"Did bind and obligate Itself unto your petitioner, in the sum of ten thousand 
dollars, that it would save, défend, and keep harmless your petitioner from and 
agalnst ail loss and damage whatsoever, of any nature or kind, and from ail 
other légal costs and expenses, direct or indirect, incidental thereto, which 
petitioner shall or may at any time sustain." 

The bond sued on does not contain this or any similar obligation 
on the part of the company to the employer. Such language, in sub- 
stance, is in the latter part thereof , but it is the obligation of the em- 
ployé (the J. B. Donnally Company, Limited) to the company (the 
Fidelity & Deposit Company of Maryland). That part of the bond is 
as follows: 

"And the said employé doth hereby * * * agrée that he will save, dé- 
fend, and keep harmless the said company from and agalnst ail loss and dam- 
age of whatever nature and kind, and from ail légal and other costs and ex- 
penses, direct or incidental. * * *" 

This part of the bond is the agréement of the employé to reimburse 
the company if it has to pay anything to the employer by reason of 
the contract. It contains no euch obligation of the company to the 
employer. 

There was no évidence, in our opinion, before the jury, to sustain 
the allégations of the pétition, or to justify a recovery in the case, It 
was proper to direct a verdict for the Fidelity & Deposit Company of 
Maryland. The judgment of the circuit court is afflrmed. 
94F.-^7 
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; SOUTH SHOBH l^UMBERÇB.ty. C. C. THOMPSON LUilBEE GO. 
(Circuit Court 6Î Appeals, âëventh Circuit. June 6, 1899.) 
,:No,'559., ^ 

BOCNDAKIES— ElPABIAN, O'W'NERS, ok |CoyB OR BaT— FrONTAGB ON LiNE 01" 

NAnîïABLK W.atbr'. '■ i ' ., , - 

■''■' TJnfler the rule that the f routage of a riparian owner on the Une of navi- 
'!; gable -vEater within/a small bayi iOE ;cove shalj bear the same ratio to his 
Bhore f routage as tJt»B entire lengtliiOf the .Une of navigable water within 
the coYe bears to lis shore line,. a! court cannot déclare the boundary be- 
twéelï two àdjôining owners on' the Une of navigable water as a matter 
of làw, where the ëf Idence as to.thë limita of the'cove is confllcting; and 
In iuch case there is sufflcient lincertalnty, so that tbe boundary may be 
flseflby the agreement or acquiescenceot, the parties. 

In Èrror to the Circuit tiàmrt (^f the IJilit^d States for tl^e Western 
District pf Wisconsin. ; ^ n , ■ 

W. Mt Tompbinsj f or plaitttifl Sjfi error,, : v 

0. A. LaMoreux and H. H. Hay^n, iov défendant in error. 

Befote WOODS, JE:^KlNS, knS GROSSOUP, Circuit Judges, 

Woods, qircùit Jud^e. ■OJi'é'pl^.intift in errôr ifi thé, plaintiff in 
the action. The CdnipMnt 'shdWs tiiàt the parties oWn severally 
adjacent lands, on whiçh they operate^ sa.wniills, the land of each front- 
ing upon Ghequamegbii Bay, ànd thàt for use in connection with its 
land and"niiil eàch, lias erectëd dbc^s and piers extending to the liné 
of navigable waterl Jtis chargea "thaif, the defendajit's docks and 
structures encroach on the water f routage of the plaintiff," and the 
question for détermination at the trtal was of the proper location of 
the comnion boundary from the,]water's,^^e to the line of navigabil- 
ity. The trial was by jury, ^pd, on the yerdict rendered, judgment 
was given for the défendant, i : 

Error is assigned upon the refusai of each of the f oUowing requests 
f or «peciàl instructions: s : i 

"(1) The cove or bay in which the propertles of the parties are situated is 
the one bounded by the Unçs A-B,and C7D on the map marlsed 'PlaintifC's Ex. 
X.' (2) The évidence shbWb that the riparian, boundary Une between the prop- 
ertles, pakses overthe doclfs of the defenddht.at points on Une F-Q in plalntlffs 
Ex. X. (3) The plalntifC is éntitled to a verdî<l!t in its f àVor, the only question 
for the jury belng what amount of damages plaintlfC shall recover. (4) There 
is no sucU uncertalnty ^s to the boundary Une betvreen the dock propertles as 
to raise a question whiqh can be settled by agreement or aequiescence." 

The flrst and second requests, it is eyident, were in efifect the same 
as the third. It is agreed that the rule for flxing boundary lines in 
a small bay or cove, as déclared in Inhabitants of Deerfleld y. Arms, 
17 Pick. 41, and approved in Jones t. Johnston, 18 How. 150, John- 
ston T. Jones, 1 Black, 209, ahd Land Oo. v. Bigelow, 84 Wis. 157, 54 
]Sr. W. 49.6, is: 

"First, détermine the outslde boundarles of the cove or headlànds. Eun ont 
lines from thèse headlànds at equal angles to the shore to the Une of navigable 
waters. Between thèse headlànds draw a Une upon the gênerai course of the 
navigable waters. Then apportion thls line of navigable water to the shore 
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Une in the same pToportlon tbat tbe navigable water Une bears to tbe shore 
Une." .,;, ■,:•-,,•, , , ,. 

The évidence touching iie limits of the cove in question i» not nn- 
disputed, and the court could not rightfully hâve withdrawn the ques- 
tion from the jury.: Jt iollows, necessarily, that the true location 
of the disputed line wasa propec subject of negotiatlon and agreement 
between the parties or their grantors, and the court did net err in 
refusing the fourthrequest. îîie judgment below is afQrmed. 

GKOSSCUP, Circuit Judge, by reason of eicluiess, did not share in 
tbe final considération of tiiis case. 



TENNBNT-STRIBIilNG SHOE CO. T. ROPBB. 

(Circuit Court of Appeals, Fifth Circuit May 23, 1899.) 

No. 743. 

1. SiTNDAT CONTRACT— VALIDITT Afl TO ThiBD PaBTIKS— EpPBCT OÏ RaTIFICA- 

TIOK. ■ 

A debtor cannot defeat the collection of a valld debt by an assignée, 
on the ground tiiat it was sold and asslgned to blm on Sunday, In violation 
of the laws of the state, vrhere thé tr'ansfer was subsequently ratlfiéd by 
the assigner, and became blnding between the parties to it; and such 
ratification renders It valid from the date of the actual asslgnment for 
the purpose of an attachment thereon procured by the assignée on that 
day. 

9b JUKISDICTION OV FEDERAL COURTS— AmOUNT IN CONTROVERaT. 

Where an action in a fédéra], court Is basfed on several accounts, eXhlb- 
ited with the déclaration, the amoùnt of the accounts in the aggregate is 
the amount In dispute; andi whcn It exceeds $2,000, the court Is not 
deprlved of jurlsdictipn, though the défendant successfuUy attacks the 
Talldity of the transfer of one of the accounts to the plaintiff, rëducing 
the amount remainln^ below fbie Jurisdictional limlt ' 

In Error to the Circuit Court of the United States for the North- 
ern District of MississippL 

Rice T. Fant, for plaintiff in error. 

James Stone and C. L. Siveley, for défendant in error. 

Before FARDEE, McCORMICK, and SHEEBY, Circuit Judges. 

8HELBY, Circuit Judge; 1. This is a suit for |2,336.64, begun 
by attachment by the Tennent-Stribling Shoe Company, a corpora- 
tion chartered under the laws of Missouri, against W. E. Roper, a 
citizen of Mississippi. Of this sum $920.90 is an account which the 
plaintiff in error holds against the défendant in error for goods 
sold to him. The remainder of the sum saed for is composed of 
accounts which werë held against the défendant in error by citizen» 
of States, or by corporations organized and chartered in states, of 
which neither the plaintiff in error nor the défendant in error was 
a citizen. The assignée of such claims, if in the aggregate they 
reach the jurisdictional amount, can sue on them in the United 
States courts. Chase v. RollerrMills Co., 56 Ped. 625; Bowden v. 
Burnham, 8 C. 0. A. 248, 59 Fed. 752; Bergman v. Inman, 91 Fed. 
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293: or tlle total sum sued foB,. f 644.96 is an account against tbe 
défendant in error and in favor of Wm. E. Moore & Co. The other 
sefete aiceoùnts were transfeirredj in writing, to the plaintiff in 
eS*ep Uf a valnable consideratién on the "20thof November, 1,897." 
Thëré'îé no eontroversy- in the- case, as sliown in the évidence, ex- 
cept^as" to the transfer of the ¥fm. E. Mopre & Co. account. That 
acconnt is transferredfin this ianguage; 

"TranSfër of thé account' of Win. B.;Mô6te & Company. Nov. 20, '97. For 
value recelved, we hereby sell, transfer, and asslgn unto Tennent-Stribllng 
Shoe €teJBRany,,Q£ St. Louis, Mo., tbe wityn account versus W* E. Roper. . 

*'Wm. R. Moore & Company." 

The attachaient suit was brought on thèse several claims Novem- 
ber 21, 1897. This was on Sundajy but the statutes of Mississippi 
permit the issuance and levy of attachments on Sunday. Ann. Code, 
§ 139. A déclaration was duly.flledin the case. Sîibsequently, on 
the 8th o| (Decembei;,, 1897, the défendant in the suit, W. E. Eoper, 
moved thè court todisniiss the case "feecausé this 'court has no 
jurisdiction; because, at the timeof suing out this attachment, 
def#n4Sînti)vas only djiie or owed tothe pJaintiff the svm of |920.90." 
The case was tried and disposed of on this motion. The bill of ex- 
ceptibtfs shbi'S that' tjie "défendant; toisustain-said motion to dis- 
miss^ .t^y'h'i^ Çounsel ofEèi;|EKi'îii, évidence the déclaration in attach- 
mentyiwitiî'ïïiiïs of pa^'ticularppattached thereto,: ^îid the transfers 
on the bills of particulars." We hâve already given the contents 
of thé t*ahsfer of the Wûi. E^ Moore &;Co. account, dated November 
20, 1897. The défendant then offered the évidence of one witness, 
O. Ç. Arpist^ong. Hia exaûiiiiatfpn rçlated alone to the transfer of 
the Wm. E. Moore & Co. account, Witness Vas a member of the 
flrm pf Wm. E. Moore & Co. To undérstand the Case, it is neces- 
sary to gîve the matefial parts Of Mr. Arnistf.ong's statement : 

"Q. What time did you actjialjy and.ln fact close the sale, of your flrm's 
accounts with plaintiff s? A. That wâs actually done, I would say, about 
4 o'clcSefeiSunday evening, November 21st, Q. Was any p^rt of the purchase 
money paid before Monday, the 22d, or on Monday, the 22d? A. No, sir. 
Q. Had any memoranda In writing been signed before Or on Monday, the 22d 
of November? A. Any memoranda. In writing? Q. Yes, sir,— evidencing the 
sale. A. No, gir. , Q. I believe younstated la your direct examination that 
your flrm owned the account after It was transferred to the plaintiff up until 
Monday, November 22d. 'Please explain what you mean when you state that 
your flrm were the owners of the account until that day. A. When I made 
.that statement, I forgot a tolegram that passed Sunday , evening, and I 
pow remember that it did secure it Sunday evening. I was merely mistalien. 
Q. Then the sale was made on Sunday, was It not? 'A. Yes, sir. Q. When 
did yoù first deliver your account to the agëiM: of thè Tennent-Stribling Shoe 
Company, or the plaintiff s? A. I don't Icnow,' sir. It was done as soon as the 
clerks coïfld make it out and, put it in ordér. Q. That was some time àfter 
the 22d.of N<>vember, was it not? A. Yes, sir." 

On crossjexamination,' Mr. Armstrong testifled that on the even- 
ing of Noveraber 20th he went on the train with Mr. Fant, the 
attorney for the plaintiflE in error, to Byhalia; that the trip was 
made to investigate W^E. Boper's affairs; that witness had with 
him an itemized statement of the account of Wm. E. Moore & Co. 
âgainst W. E. Eoper; that it was on that evening agreed that the 
plaintiff "in error couldbuy the account for 50 cëiits on the dollar 
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(witness referred to tMs agreement as an "option"); that the option 
was flnally closed on Sunday evening. 

On this eyidence, tMe court granted the motion, dismissed the 
cause, taxed the plaintifE with the costs, and ordered that certain 
moneys in court (the proceeds '6î the sale of part of the attached 
pj-operty) be paid to the défendant, W. E. Roper. The several as- 
signments of error are directed to the action of the court in dis- 
missing the case and entering the judgment described. 

It is claimed by the défendant in error that the transfer of the 
Wm. R. Moore & Co. account was made in violation of the Sunday 
laws, and that such transfer is therefore void. It is a misdemeanor 
in Mississippi to engage in work on Sunday. Ann. Code, § 1291. 
Mr. Armstrong testifles that he and the plaintifE in error's attorney 
had a conversation on Saturday about the sale of the claim. It 
seems that the effect of the conversation was that the plaintiflE in 
error was to hâve the account, if he wished to take it, at 50 cents 
on the dollar. This agreement is referred to by the witness as an 
"option." On Sunday there was evidently further communication 
on the subject, and on direct examination the witness says, in 
effect, that the account was not drawn off till some days later, 
probably about the 22d of November, and that the sale was not 
completed till 4 o'clock Sunday afternoon, November 21st. But, 
on cross-examination, the witness says that he had the account with 
him itemized on Saturday, the 20th, at the time of the conversation 
with plaintiff's attorney. The account offered in évidence is trans- 
ferred on "November 20th." If this is not the true date of the writ- 
ten transfer, no date is given by the évidence. We are not unmind- 
ful of the fact that the witness holds to the proposition that the 
sale was not concluded, as he understood it, till Sunday afternoon; 
but the date of the written transfer would indicate that the télé- 
graphie correspondence on Sunday was to ratify what was already 
done. If it be conceded that the transfer was made on Sunday, 
we cannot agrée that the défendant in error can take advantage 
of it. The action is not brought on the contract of assignment. The 
défendant in error is not a party to the contract of assignment. His 
contract was with Wm. R. Moore & Co. to pay the account. That 
account, with the other claims, is now the property of the plaintifif 
in error. It sues on the account. The assignment of it is the means 
by which it became the owner of it. If it was assigned to it on Sun- 
day, if the assigner afterwards ratified the assignment, and the as- 
signée claims under it, it is binding between them. A third person, 
not a party to the contract of assignment, should not be permitted 
to avoid the payment of the debt by pleading the illegality of a 
contract that can be and is ratified by the parties to it. The de- 
fendant in error could not be again made to pay it if this assignée 
recovers it. Ko one else claims, or can successfully claim, the 
debt. A member of the flrm of Wm. R. Moore & Co. was in court 
as a witness, ratifying and approving the assignment. If the de- 
fendant in error can defeat the collection of the claim of the plain- 
titî in error, then no one can collect it. As both the assigner and 
the assignée are satisfled with their contract, and the same having 
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l>PftOpip (^s,ecuted by thç payjnept , of t,lie jiiyRchase ; money, ÇLnd the 
deiivéry of the account with tjje written ass^f nïueîatj tjie dëféndarit 
iri,erç()r, ,)vli(Ç) is ftot a l)arty to it, a»d wÈosè contrajit is not subject 
to àn.y iliflrmity, shoulld. not be pérmîtteçl to appéal Ï0 the Sundày 
lîa^^fs to àypiji t|ie payaient of ljis.,pwa ïegat obligatrpns. The in; 
tention w,i,tAWbich thèse laws liver^ enaçted will be l?etter promoted 
by hot per,mitting their use to be extended to de'fè;â^ just obliga- 
tions not contracted on Suni^ay., ; A third person, ndt_a party to thè 
contract.of as^ignment, cannbt dispute its validity on the ground 
that it wàsniade on Sùnday. Eichardson v. Kimball, SS Me. 463; 
Foster v., Wooten, 67 Miss. 5à0,'7 South. 501; Adâ,nis v. Gay, 19 

vt..3s8. ■ ,; ., , _, ■ ;, ■ ,;. ' 

. 2. The foilbwihg is a stateraeht of. the'claims sued on, as appears 
b3' the^ record: , ';,:''-'" i. , ,. ' 

Exhlbit A, Tennent-Strlbllng Shoe Company. ...l $ 920 90 

Exhlblt B, #m. ft. Moore & Co. .".'. .,. 644 96 

ExWblt 0, Mieniphis Grocery Cbrniiaiiy. .'.;... ..........:. 488 35 

Bkblblt B, îGôdaman Bros!'.......'......... ...i....,, :.,.■ 12» 75 

Eshibit E, Macks & Pader .;.,;.;,... ,......;... .152 68 

'' ^ Aggreg^ite ., J..,r. ...... ,.,U ...... ..' ;...,..... $2,336 64. 

The plaihtiff is the original owner of the first account, and the 
othèi*s are transferred to it as bèfore stated. The afiidâYit is tnade 
tô seciire an attachment to collect, thèse claims, theîwrit m iseued and 
levied; and declarationj filed, eafih Ishowing an amount^nn the aggre- 
gate, within the junsdiction > of the circuit court. If it be conceded 
that thei eyidenee in the oase shows that the plaintiffj for some rea- 
son, cauÉBOt maintaiii its title to, or rigbt to recovér on, one of the 
accoui]^*^ and that dedudting that account from the aggregate of the 
amountsisued for redùces the sum below |2,000,.does such évidente 
defeat flie jurisdiction; of the circuit court? The circuit court so 
held, Goncluding that the plaintifl's title to the Wm. R. Moore & 
COi account was defective, and deducting that sum from the aggre- 
gate, it réduced theamount for which plalintifif could obtain judgment 
below |2,000j and the court therefore dismiseedithe case for want of 
jurisdietiom. TJnless the matter in dispute in a case exceeds $2,000, 
the èourtiis-without jurisdiction. In Lee v. WatSoh, 1 Wall. 339, 
the court said: :* i 

"By toatter irt dispute' ÎB nieant thé subject of lltigatloïi,-Mlie matter for 
which tbesult is brought,— and upon *hich issue Is jolned, and in relation 
to which j.urors are called. ajjid witnesses e;xanjined. In ap action upon a 
money (^emand, where the gênerai issue is pleâded, the matter in disputi^ls 
thé debt-ciâliied, and its arnount as stated în the body of th'è deélaratlori." 

In dipci,iiSsing the question of appellate jurisdiction, in Hilton, v. 
Dickinson, 108 U. S. 1^6, 2 Sup. Ct. 424,rthe Gourt,heia:, "The arnount, 
stated in, tbÇ; body of the déclaration * * * n^ust be considered 
in deternjiining the question of jurisdiction." Cas^s of course do arise 
when the anjcunt stated, in the declai^ation would not govem, as, for 
example, a sujt for 115^000 damages for tjie breach of a |1,000 bond. 
The amoant of the bqnd, would be theilimit of the recovery, and so 
the ex,t^at of the matter in dispute. In an action, however. on 
accouuis exhibited withthe déclaration, tjie arnount pf thés accounts 
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in the aggregate is the amount in dispute. The fact tliat some dé- 
fense may be made, or is, in fact, made, which will make tlie recovery 
fall below the jurisdictional amount, does not defeat the jurisdic- 
tion of the court. It occurs in the practiee that judgments are some- 
times entered for a less sum than suit could hâve been brought for. 
Statutory provision as to costs is made for such cases : 

"When, in a circuit court, a plalntifE in an action at law origlnally brought 
lliere * * * recovers less than the sum or value of flve hundred dollars, 
exclusive of costs, in a case wMch cannot be brought there unless the amount 
in dispute, exclusive of costs, exceeds sald sum or value, * * * he shall 
not be allowed, but, at the discrétion of the court, may be adjudged to pay, 
costs." Eev. St. U. S. § 908. 

This statute, at least, shovps that the congress doee not so eon- 
strue the statutes conferring jurisdiction on the court that the 
same will be defeated, if, by défense, the an;iount claimed in the 
action should be reduced below |2,000. In Hardin v. Cass Co., 42 
Fed. 652, a suit was brought for a sum exceeding the Jurisdictional 
amount. , The statute of limitations was suceessfully pleaded as to 
jjart, of ttie claim. This part of the suit being defeated, the amount 
left collectible wae less than the jurisdictional, amount. , The, défend- 
ant insisted that the case should be dismissed. The court, however, 
granted judgment for the remainder of the claim, although it was for 
less than |2,0Q0. The case, of Green y. Liter, 8 Çranch, 106, was a 
suit f.Qr a lg,rge tract of land, alleged to exceed the value which then 
flxed , the jurisdiction of the court. The recovery was for lees in 
value. Mr. Justice Story, delivering the opinion of the court, said: 

, "As to the flrst question, we are satisûed that the circuit court had juris- 
diction of the cause. Taking the eleventh'and twentieth sections of the judl' 
cial act.of 1789 (chapter 20) in connection, it is clear that the jiirisdiction at- 
taches When the property deruanded exceeds $.500 in talue; and if, npon tWal, 
the demandant recovers less, he is not allowed his costs, but, at the discrétion 
of the court, may be adjudged to pay costs.!' 

See, also, Levinsld v. Banking Co., 92 Fed. 449. 

The judgment of the circuit court is tever^ed, and the cause re- 
manded, wifh direction to reinstate said cause on the docket, and to 
proceed in conformity with this opinion; and it is so ordered. 
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(Circuit Court of Appeals, Third' Circuit. May il, 1899.) 

No. 12. 

1. Insurance— Action on Accident Polict — Evidenck. 

ïhe Pennsylvania act of May 11, 1881, which provides that no applica- 
tion or constitution or by-law of the company shall be admitted in évi- 
dence as part of a contract of life or lire Insurance, or as having any 
bearing thereon, unless a copy thereof shall hâve been attached to the 
policy, does not apply to contracts of accident insuranc-e. 

2. Rbvibw — Harmlkss Ebroe. 

A judgment will not be reversed on account of the erroneous exclusion 
of évidence which was merely cumulative, and where the fact sought to 
be shown thereby was proved by other évidence without dispute, and 
properly submitted for the considération of the jury. 
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In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. ' i 

H. D. McBuriiey, for plaintiff in error. 

Gr. M. Watsbn, for défendant in en*or. ' • j 

Before ACHESON and DALLAS, Circuit Judges, and KIKKPxlT- 
EICK, District Judge. 

KIRKPATRICK, District Judge. In May, 1887, the National Acci- 
dent Society of New York accepted Samuel Dolph as a member of 
said Society, and issued to him a policy 6t Insurance, which provided 
that, in the event of the death of the insured resulting f rom accidentai 
bodily injuries, the sociéty would pay the principal sum of |4,000 
to Mindwell Dolph, wif e of said assured. It appears irom the record 
that, in the application which he màde for this policy of Insurance, 
said Dolph stated his occupation to be that of a professional sales- 
man in a lumber yard and a foreman of men, aûd that his riek was 
rated as one engaged in such employment. In his said application 
the assured agreed that, for injury sustained by him when doing an 
act or thing pertaining to any occupation or exposure dassed by the 
Society as more hazardous than thoee so stated in the application, 
he or his beneflciary should be entitled to recover only such amount 
as the Society paid for such ihcreased hazards. It was expressed in 
the polifcy iseued on said application that, if the member of said 
eociety (tlie assured) should be fatally injured while engaged tempo- 
rarily or otherwise in any occupation classed as more hazardous than 
the occupation under which the certiflcate was issued, he should 
be entitled only to the indemnity or death loss of the division in 
which the occupation in which he had sustained the injuries was 
classifled. -The insured received an injury at the mill at which he 
was employed, and subsequently died. It was ineisted at the trial, 
on the part of the défendant, that the injury so received was not 
the cause ot death, and that, if it were such injury, it was received 
by assured while he was engaged in the occupation and perfonn- 
ing the.duties of an "off-bearer," which were classed by the sociçty 
as more hazardous than those under which the assured was rated. 
The évidence on theee points was contradictory. It was fairly sub- 
mitted by the court to the détermination of the jury. In the charge 
of the coui't in this respect, as well as in its neglect or refusai to 
charge as fequested by the défendant, we flnd no error. Upon the 
trial of thé cause, the learned judge refused to receive in évidence 
the application which was the basis of the policy of Insurance, baeing 
his refusai so to do upon the statute of the state of Pennsylvania 
enacted May 11, 1881. This court has held, however, in the case 
of Insurance Co. V. Carroli; 58 U. S. App. 76, 30 0. C. A. 253, and 86 
Ped; 66'7, that the statute upon which the leâmed judge relied was 
not applicable to accident insurancé. ïn accordance with the views 
therein expressed, we are of the opinion that in such refusai the 
learned judge erred. 

In the record brought to the court the application refused by the 
learned judge is set oùt at length, and the fact is disclosed that the 
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only matter contained therein, pertinent to the issue raised, was con- 
tained in section 17, and related to the amount wliich the plaintiff 
would be entitled to recover, in case the assured at the time of the 
accident was éngaged in business more hazardous than that in which 
he had by his représentations then made been claesed or rated. 
Clause 4 of the policy sets out the agreement made by the insured 
in regard to rating as expressed in the application, and expressly 
provides for the contingency of injury to the assured while engaged 
temporarily or otherwise in any occupation classed by the Society 
as more hazardous than the occupation under which the certiflcatt 
or policy was issued. The defendant's manual containing their classi- 
fication of risks was also received in évidence, so that there was 
nothing in the application relevant to the issue which was not brought 
to the attention of the jury. The learned judge clearly set forth to 
the jury in his charge that, if the assured had met with his accident 
and conséquent injury while engaged in a more hazardous occupation 
than that in which he had been rated, the plaintiff would not be enti- 
tled to recover the full amount named in said policy, but only the 
$500, which the policy provided should be paid to one engaged in 
the more hazardous occupation. The jury had before them for consid- 
ération ail the évidence which was necessary to enable them fairly 
to détermine ail the questions of fact which were properly submit- 
ted to them. We fail to see how anything in the excluded applica- 
tion would hâve aided them, or tended to hâve changed the resuit, — 
at most, its évidence would hâve been but cumulative. Under thèse 
circumstances, there wa-s no réversible error in refusai to receive 
the same. "The court will not reverse for error which it is évident 
has done no injury to party complaining." Chaee v. Hubbard, 99 
Pa. St. 226. To the same effect is the case of Galbraith v. Zimmer- 
man, 100 Pa. St. 374. We are of the opinion that the verdict should 
not be disturbed, and that the judgment of the circuit court should 
be afiirmed. 
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(Circuit Court of Appeals, Eighth Circuit. May 1, 1899.) 

No. 1,032. 

Railhoads— Obstruction on Track— Négligence. 

A rock weighing some 200 tons, wliich was embedded in the face of the 
slope of a railroad eut along the side of a mountain, slid from its place, 
In the night, upon the traek, and, an engine attached to a train, comlng 
in collision with it, was wrecked, and the engineer klUed. The eut was 
through a formation known as'"slide," consisting of loose boulders em- 
bedded in clay or gravel and the slope stood at an angle of about 45 
degrees. The road had been built about eight years, during which time 
no change had been made in the slope, and the only inspections had been 
made by observations from passing trains or hand cars. The bank was 
regarded as safe by the cbmpany's engineers. There had been no récent 
rains, and no night patrol of the eut was being made at the time. Held, 
in an action against the railroad company to recover for the death of the 
engineer, that such facts did not warrant a peremptory instruction for 
thé défendant, but that the question whether it had exerclsed ordinary 
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care to eonstruct and maintaiii its track in a reasonably safe condition 
wàs oàe for the jury. 
8. Damages—Action for Wrongfu'l Death— Evidence in Mitigation. 

In'ttn action for wrongful death the défendant is not entitled to prove 
In mitigation of damages that.pJajntifl lias received insurçince on the life 
oî thp deceased from a collatéral source wholly independent of défendant. 
Sanborn, Circuit Judge, dlssentlrig. 

In Errôr to the Circuit Court of the United States for the District 
of Colorado. 

Edmund.F. Kich^rdsO|n (Thomas M. Patterson and Hoirace N. 
Hawkins, on the brief), for plt^intitf in error. 

Henry T. Rogers (Lucius M. Cuthbert, Daniel B. Ellis, and George 
0. Preston, ,qn the brief), for défendant in error. 

Before GALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYEEj Circuit Judge. This record présents the gênerai ques- 
tion whether à perempto-ry instruction to return a verdict in favor of 
(reorge W. Eistine, receiver of the Colorado Midland Railroad Compa- 
ny, the défendant in error and the défendant below, was properly giv- 
en. At the conclusion of jthe plaintîff's testimo-ny the facts which hadi 
then been iestàblished were substantially as follows: On August 21, 
1894, J. Bi Blocker, who Was the sûn iof Mary E. Clune, the plaintiff in 
error, ané tîïe; plaintiff below, was employed as a railroad èngineer, and 
was engagea în running freight trains over the raiilroad of the Colo- 
rado Midland Railroad Company; between Colorado City and Leadville, 
Colo. On the night of that day^ as he was running his train through 
Eleven Mile caSon, which is eome distance west of Florence, Colo., and 
hâd prifléèedèd up the eanon abdut eight mile^, his engine came in con- 
tact witb- a lâbge' rock'^ that had slid down upon the ttack from the 
ïiope oh thé eouth side ofthe trackin which it had been embedded, the 
rèsult IMûg that the éngiine was.î6\!^rtùmed; and.theplaintiff's son 
was instantly killed. The rock in question was a granité boulder from 
22 to 25 feet long, and was found to beirom 5 to 6 feet high, when it 
landed upon the track, and weighed many tons. The mountain on 
the south side of the track abreast of where the accident occurred 
rose at a sharp angle to the height of about one thousand feet, and the 
foot of thélQouhtain had beeh scorèd away so as to f orm a berm, or 
shoulder, on which to lay the tracik. The river or stream which flowed 
through the canon was on the north sïde of the track, and immediately 
adjacent thereto. The grading; that had been done at the foot of the 
ihouhfàïd oh the soUtH' side of the stlfeàm to forih 'the roadbed was 
thi;'pjigl)i a formation i^npwii fts "slidfe" o^ "wash|",/aiid coti^isted of 
bouldersiof various kinds embedded.iniclay or grasfell Tbe rock which 
oûcasiohed the accident slid outof the; slope atthô south sideof the 
track, which'had been; ing:dé whén thé gradiùg was dtthe. This slope 
lay at aaii^hgikof abou,î'4^ àegtees,,,, T^hè bottçin of the rdck as it 
iay in the slope before it moved was. fippip 30 to 30 feetfrom the track, 
according to the testiiflony of the plaintiff's witnesse», and at a height 
Tërtically of about 6 or 7 feet aboyé the track; : In its descent it 
pushed out , of place tliç, tçack, -çvliich wàs there laid on a flll. It had 
rained a very little onithe night ofithp accident as 'îhé train left Elor- 
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ence, but there had been no unusual stomi or flood or seismic disturb- 
ance of any kind,' either tliat night or fçp some time previouslj. The 
night of the accident was not unusually dark. . The moon appears to 
hâve shone at intervais,, but at the place where thé accident occurred 
the tracli lay in the shadow of the mountain, which made it difficult to 
see. The headlight of the engine, for some reason, had not bumed vei^ 
brilliantly on the night of the accident. /The deceased was àt his post 
when the accident occurred, and saw thé rock a moment or so before 
the collision, and signaled for brakes, but not in time to ppvent the 
disaster. 

The défendant did not demur to the case which was made by the 
plaintiff's testimony, but introduçed further évidence, which was to 
the following effect; The railroad in question had been in opération 
about éight or niné years previous to the accident. After the con- 
tractors who constructed the road turned it over to the Colorado Mid- 
laij^d Bailroad Company, that company sent a gang of men into Eleven 
Mile canon to dress up the track through the cafion and flatten the 
slopes. They left the particular slope where the accident occurred at 
an angle of about 45 degrees, which was deemed safe.. No spécial 
examipàtion had ever been made of the pock which eventually slid ont 
of plaçp, to asçertain if it was safe, except such visual examination as 
could bé made by an inspector or engineer trayeling throngh the 
canon on a moving train or haud car. To an inspector thus travel- 
ing through tlie canon and, viewing the rock in question, it extended 
lengthwise of the eut about 22 feet and up the slope about 1.6 feet. It 
was neayjy half as large as a freight car, and the lower edge of the 
rock neareèt io the track seemed to hâve a bearing on other broken 
rock. From its bottom or lower edge the rock appears to hâve formed 
the face of the slope to the height of 16 feet, but it jutted out therefrom 
a few feet. At its lowest point it was 5 or 6 feet higher than the 
track, and from 10 to 20 feet distant therefrom. Its weight was about 
210 tons, and the soil in which it was embedded was known to be 
"wash" from the mountaïn. When the rock slid out of place on the 
night of the accident, it was found to be wedge-shaped ; that is to 
say, the under side of the rock upon which it rested was not flat, but 
inclined upwards to some extent, so that it would more readily slide 
out of placel The chief engineer of the railroad, who had been through 
the caSon as often as six times a month for several years prior to the 
accident, and had made a visual examination of the road on such oc- 
casions, testified, in substance, that he had seen nothing at the place 
of the accident which led him to belle ve that the rock in question was 
insecure. Anôther witness testifled, in substance, that it would hâve 
been impossible to tell whether the rock was insecure by sounding it 
with a hammer, owing to its great size, and that its peculiar wedge 
shape was not manifest until it had slid out of place. The testimony. 
for the réceiver further showed that about August 1, 1894, he had 
withdrawn the night track walkers from Eleven Mile canon, and that 
from that time forward until after the accident occurred, the canon was 
not patrolled but once a day, and then by daylight. This was because 
the raiiiysèason was supposed to be over, and a night patrol was not 
deemed necéssary. 
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Upon this showîng the trial court directed a verdict for the defend- 
aait, holding, appareiitly, that tEe facts heretofore recited could not 
giVe née to any différence of ojpinîon, and that ail reasonable men 
Would, of neçesài^y, agree that the défendant was without fault. We 
are not able to concur in that view of the case. It is an elementary 
rule that a railroad company is uhdër an obligation, 'bothto its em- 
ployés and to the traveling public, to exercise drdinary care both in 
the construction and maintenance of its track and roadbed, to the 
end that they may be reasonably sàfe for the pa^^age of trains; and 
thé proper diécharge of that obligation makes it the duty of a rail- 
road company to be observant of ail objects in close proximity to its 
track, which in the ordinary coiirse! of events may impair its safety. 
If rocks overhang its track, or liîQsè rock is embedded in the slopes 
of cuts through which its track runs, in such a position that they may 
be displaced by the ordinary. action of the éléments, and precipitated 
upon its track, it should either rèmove them, or take other adéquate 
précautions to guard agàijlst the dabger, and render its track reasona- 
blj^ sâfe. In the case in hand we are unable to say that ail i^easonable 
meû, lîstening to the évidence which was adduced at the trial, would 
hàvé concluded that the receiver'had performed his full duty with 
respect to caring for the safety of the track intrusted to his charge, 
and was hot chargeable with àny négligence. The rock which occa- 
sioned ih.e accident was known to be a loose rock. It was also known 
to be embedded in slide or wash on the face of a steep. slope, and 
that it Svas bf enormohs weight. If it did not rest upon a sêcure 
foundâtioh, it was certain to fall sooner or later, and in its descent was 
sure to, wreck the track, and might occasion great loss, both of life and 
propértyi Besides, the continuous action of frost and floods, and the 
vibration caused by moving trains, would hâve a tendency to render 
it morë,' insecure each year unless it rested upon a rock foundation. 
In view of thèse considérations, and in ^aew of the fact that the évi- 
dence showed that the track thrôugh the caEion. was nOt patrolled at 
night, although trains ran at night as well as by day, it is very prob- 
able, we think, that many persoiis would hâve reached the conclusion 
that in the exercise of ordinary care the défendant should hâve taken 
the précaution to hâve asçertained with greater certainty upon what 
sort of a foundation the rock rested, and should not havé trusted to a 
Visual examination, made hastily and at intervais from the platform or 
window of a moving train. It is manifest from what was discovered 
when thé rock slipped from its plâcç^that the défendant would hâve 
been guilty of gross carelessness if the trué nature of its foundation 
had been knoWn prier to the accident, and it had been allowed to 
rëmain in the slope unsupported; Inasmuch as a demurrer to the 
évidence Wàs not interpdsed at' thé conclusion of the plaintiff's évi- 
dence, the case séems to hâve been tried below, bôth by the court 
and counsel, upon the theory that thé fall of the rock from a position 
in close proilmity to the track, withoiit any immédiate cause except 
its own weight, would, in itself, warrant an inference of négligence. 
The recéiver accordingly introduced testimony, as above statéd, to 
rebut sUch tnference, and to show from the appearance of the rock 
whilé in place that his servants and agents had not been guilty çî any 
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négligence. But whether the testimony thus offered in behalf of the 
receiver was entirelj trustworthy, and whether, if in ail respects true, 
it showed the exercise of ordinary care, and absolved the receiver 
from ail blâme, were each questions for the jury. In a given case 
it îs generally the province of the jury to décide, in the light of their 
knowledge and expérience, whether ordinary care has been exercised, 
since ordinary care is that degree of circumspection which persons of 
average prudence and intelligence would usually exercise under like 
circumstances. In a certain class of négligence cases the standard of 
duty has been so well deflned and established by judicial décisions 
that a court is entitled to déclare that a given act or séries of acts 
do or do not amount to culpable négligence. But we are of opinion 
that the case at bar does not fall within the latter class of cases, and 
that it was the province of the jury to décide the questions aboVe indi- 
cated. 

On the trial of the case the plaintiff seems to hâve claimed that on 
the night of the accident there was some defect in the headlight of 
the locomotive, or in the oil which was being used, by reason of 
which fact it did net give the usual amount of light, and in that way 
contributed to some extent to the accident. But, as that branch of the 
case was not discussed on the oral argument, and as the assignments 
of error predicated thereon were practically abfindoned, we do not 
consider it necessary to notice them, and shall refrain from doing so. 

In the course of the trial the court permitted the défendant to 
prove, by way of mitigating the damages which the plaintiff might 
recover, that she had coUected from an Insurance company, after the 
death of her son, the sum of about $2,000, and for that reason was 
not entitled to recover to the fuU extent of her loss. An exception 
was taken to the admission of such évidence. We think that the tes- 
timony should hâve been excluded, and that the objection thereto was 
well taken. When an action is brought against a wrongdoer, he is 
not entitled to hâve the damages conséquent upon the commission of 
his wrongful act reduced by proving that the plaintiff has received 
compensation for the loss from a collatéral source wholly independent 
of himself. This doctrine is well established by the authorities, and 
is apphcable to the case in hand. Suth. Dam. (2d Ed.) § 158, and 
cases there cited. On the second trial the évidence complained of 
should be excluded. The judgment bëlow is accordingly reversed, 
and the case is remanded for a new trial. 

SANBORN, Circuit Judge (dissenting) . I am unable to resist the 
conclusion that there is no évidence in this case of any négligence on 
the part of the receiver. The test of absence of ordinary care hère is : 
Would a man of usual prudence and sagacity hâve anticipated, and 
hâve taken steps to guard against, the fall of this rock, under ail the 
circumstances of this case? The rock which slid upon the track was 
half as large as a car. It was so embedded in the side of the mountain 
that it was visible only to the extent of 18 inches. No ordinary in- 
spection or test by the use of hammer or bar could déterminé that it 
would ever fall, The railroad had been constructed eight years before 
this accident occurred, and no cutting or grading or change in the face 
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of thémbMmitaintàbouttlie rock haéteen made duriug all;tlïis time. No 
flood, sttwmp o#! other; distlirtoandetof tbe earth or.of the éléments oc- 
curred shortlyibelore its fall, whict» œaght hâve <îa.used; it. A state of 
things-OHce provfed .tonexisÉ is prestimedito continue. Wlien the face 
ot&mQwûà^ii is'changëd by grading, cotting, or ffl]iBg,.a duty of watch- 
fulnéss andicaife isimpoeeddiîlpingïtlie ârst few ïnontbs thereafter in 
order to gajaiid aîgaingt thiç natural effeota of such acts. But the longer 
a rock or a; mountain side reniainBintlieâameï)ôBitioïii and condition, 
the less beeomës the needv«nd heûce the duty, of wîa-tchfulness, until 
flnally the probàbility that they will not aaove orehange in the absence 
of some waming, and ofsomeactisifti and, apparent cause, becomes 
conclupive. ■ This rock; had remainwïsêùtbédded in the mountain side 
unmoved ithïoHgh the storms ànd chianging seasons of eight years 
after the railroad was built and the grading done about it, and I bave 
been forced to the same conclusion as the trial judge that a man of 
ordinary pnideùce would not haVe aûtîcipated that it would fall with- 
dut apparent cause or warning, and would not hâve taken any steps 
tô fasten it in its position, 'or to inspéct it more carefuUy than the re^ 
ceiver did. Aminjùry: that could bot ihavfe beeu iforeseen or reason-. 
ably auticipafeôàs the ipt-obable resuit ofan act or omission lays no 
fotindation for an action (Eailway CoiV. Elliott,) 12 U. S. App. 381, 
386, 5 C. e. A..847,.350, âiid 55 Fed; 949, 952), and it Beems to me 
that there ^as no human t)irobability that this rock would slide f rom its 
mountain bed àfter it had remainedjin the same Situation for eight 
yèârs, and that no man èould: hâve anticipated its. iall a^ the natural 
or probable resplt of a failure to inspett or secure it 



NATIONAL ACO. SOC. V. SPIRO. 
(Olrcïilt Court ofAppeals,= Second Circuit. May 25, 1899.) 

' . . : . " ", ' No. 23.^' : ';, 

JtJDBMENT AS Evidence— AtrrftTJNTicATioîr 0* Record. .. ' 

A judgme^it of a fédéral court .làay be prOved in another fédéral court by 
an exemplifled copy of the record containiifg the judgmqnt, under the seal 
of the court and aùthentiçated by the cértlflcate of the députy clerk. Bv- 
ery fedefâl court is prefsùraed to know the seal of every other fédéral court, 
and it will also be presumed in favor of the certiflcate of the deputy that 
the clerk was absent when it was made. 

In Error t9 the Circuit Court of tï(Ç;,tJnited Staites for the Southern 
District of ÎTew York. , ' :, 

Tfhis is a wrltjof error by the défendait in the qourt below to review a judg- 
riiént for the plkintiff, the actten having been brought upon a judgment in favor 
oif the plaintlfC and against the (ieferidant rendered by thé circuit court of the 
United States for the Bastern district of Tennessee. 

Eoger A. Prydr, f or plaintiiî in error. , 

HamiltOûWallis, for défendant in error. 

Bef ore WAIJAOB and SHIPMAN, Gii-cuit Judges, and THOMAS, 
District Judge. ::' , : 
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PER CTJEIAM. The only question which bas been argued at the 
bar is as to tbe validitj^ of tbe objection made to the admission in 
évidence of the record of the judgment of the circuit court of the 
United States for the , Eastern district of Tennessee. The record 
purports to be an exemplifled copy of the original proceedings in the 
cause, including the judgment itself, is attested by the seal of the 
court, and is authenticated by the certiflcate of the deputy clerk of 
the court. Whether the record is suflSciently authenticated, pursu- 
ant to the provisions of section 905 of the Eevised Statutes of the 
United States, is a question which need not be considered. The stat- 
ute provides the mode of proof of the records and judicial proceed- 
ings of the courts of any state or territory, and bas no application 
to those of the courts of the United States. Records may be proved 
by exempliflcations (copies under seal), by office copies, and by sworn 
copies. Greenleaf states that "copies of records in judicial proceed- 
ings, under seal, are deemed, of higher crédit than sworn copies, 
as having passed under a more exact critical examination." 1 Greenl. 
Ev. § 503. The rule is that every country recognizès the seals of its 
own tribunals without any further proof accompanying them. Dela- 
âeld v. Hand, 3 Johns. 313. Each circuit and district court of the 
United States is presumed to know the seals of every other circuit 
and district court of the United States, as each state court within 
a state is presumed to know and recognize the seal of every other 
court of record within the eame state. In Tumbull v. Payson, 95 
U. S. 424, it was held thàt the record of a district or circuit court 
of the United States may be proved in any other circuit or district 
court of the United States by a certiflcate of the clerk, under the 
seal of the court, without the certiflcate of the judge that the at- 
testation is in due form. 

Although the certiflcate hère was made by the deputy clerk, that 
offlcer is by statute authoriied, in the absence of the clerk, to do and 
perform ail the duties pertaining to the office; and, in gênerai, a 
deputy of a ministerial offlcer can do every act which his principal 
might do. The Confiscation Cases, 20 Wall; llli We are at lib- 
erty to présume, in faVor Of the proper discharge of officiai duty, that 
the clerk wàs absent at the time. Eankin v. Hoyt, 4 How. 327; Ui Sj 
V. Crusell, 14 Wall. 1; Doughty v. Hope, 3 Denio, 253, 1 N.Y. 79; 
Mosher v. Heydriek, 45 Barb. 549. The objections were correctly 
overruled, and the judgment is affirmed» with costs. 



SUPREME 3L0DGB KNIGHTS OF PYTHIAS OF THE WORLD v. BECK, 

(Circuit Court of Appeals, Ninth Circuit. May 16, 1899.) 

Evidence— Shifting Bitbdbîi of Proof. 

Where a defendâJit in an action on a policy of life Insurance pleads as a 
défense tliat the insured cominitted suicide, by reason of which the policy 
became void, the btirden of establishing such défense rests upon the dé- 
fendant throughout the trial, The fact that the plaintiflE Introduces in évi- 
dence the proofs of death fjjrnished the défendant, conta^nlng the atatç-, 
ment that the inSured cotùnil'tted suicide and the verdict of a coroner's Jurjr 
to' that effect, while êiich etidènce'is entitled to Its weight, and, standing 
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• alpne, , ■^'ould establisb the factof suicide prima facie,i(îoes not shlft the 
bùrdéh pf proof on the issue, so as ,to réquii^e, the plaintiff on the whole case 
"' i'cj'jpïc^e! by a prépondérance of eVldence, 'fhat deàth rèsulted from other 
■•'■■ ■ cttusès.'" !'■-;■■' 

^..fi^n^jErrorto the Circuit Court qf i,l\e IJnited States for the District 
off iwtbntana. . , ■,;';; 

Albert I. Loéb, for plaintiff in errdr. 
O. B. Nolan, for défendant in errot. 

Before GILBEET, BOSS, and MÔEKOW, Circuit Judges. 

EOSë, Circuit Judgè. On thé' Ist day of April, 1895, one Frank 
E. ËecK"inade applicâ|:ion for membership in tliè énd'owment rank, 
Kni^hts'.of Pythias, which is the insurance branch of that society's 
business.'. The application was acceptéd. The applicant's wife, Lil- 
liani H. Beck, the défendant in error hçre, was named as beneficiary. 
The by-làWs of the society pertinent td the présent case provide: 

"If the death of any member of the endowment rank herètofore admitted into 
the flrst, second, thlrd, or fourth class, or hereafter admitted, shall resuit from 
slilcide, elther voluntary or InToluntary, Whether such member shall be sane or 
insahe at the time, or if snch death shall be caused or superinduced by the use 
of intoxicating llquorg, narcotics, or opiates, or in conséquence of a duel, or at 
the hand pf justice, or violation or atternpted violation of any crimiual law, 
then, tlie atnount to be paid upon such member's certificate shall be a sum only 
in pi-dpdrtion to the whole amount as ihe matured life expectancy is to the 
entlre expectancy at date of admission to the endowment ranli; the expecta- 
tlon of life based upon the American Expérience Table of Mortality in force at 
the time ot such death to govern." 

On the night of the 31st day of Gctober, 1896, by the discharge of a 
double-barreled shotgun, which Beck at the time carried, he was killed. 
A coroner's inquest was held, and the verdict declared that the in- 
sured "came to his death, on the 31st of Octoberj 1896, by shooting 
himself in the head with a double-barreled shotgun, with the purpose 
and intent of committing suicide, while temporarily insanè, due prob- 
ably to the ittse of intoxicants; that he threatened to kill his wife be- 
fore killing hihlself." Pursuant to the by-laws of the society, proofs 
of death wére ptesented to it, whioh' vere signed and sworn to by the 
beneficiary, in which the statement was made that the death of the 
insuréd %as caused by suicide. Annexed to the proofs was a copy 
of the eoroner's verdict, together with a certifled copy of the testimoriy 
upon which it was based. In due time, after thé présentation of the 
proofs of death, a tender of $138 was made by the society, which was 
refused, and thereafter the présent suit was commenced against the 
plaintiff in error to recover the sum of $3,000, which was the amount 
of the insùrànce. While the com^âint allèges thàt the plaintiff fiir- 
nished the défendant with proof of the death of the inspred, it contains 
no mention of the manner of his death. In défense of the action, the 
défendant allées "that the death df said Beck res^lted from self-de- 
struction, and that he coBonùtted suicide; that, prior.to said Beck tak- 
ing his own life, said Beck was attenipting to violate, and did violate, 
the criminal laws of the state of Montana.'* Thç answer made a ten- 
der to tiie plaintiff of |138, and askedthat the, défendant be dismissed 
with its çosti. The case came on for tria], before the court with a 
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jury, and resulted in a verdict for the plaintiff in the sum of $3,000. 

It is flrst claimed on behalf of the plaintiiï in error that there is no 
évidence to sustain tlie verdict; in otlier words, tiiat the court should 
hâve directed a verdict for the défendant. A careful examinai ion of 
the évidence and considération of the circumstances surrounding the 
killing satisfles us that the trial court wonld not hâve been justified 
in doing so, but that it was a case proper to be submitted to the jury, 
under appropriate instructions. 

Complaint is next made of instructions given and refused, the sub- 
stance of which complaint is that because, in the proofs of death pre- 
sented by the beneflciary, which were introduced in évidence by the 
plaintiff, were the verdict of the coroner's jury and the statement of 
the beneflciary to the effect that the deceased committed suicide, the 
burden which theretofore rested on the défendant to prove that fact, 
which it alleged, as a défense, was thereby shifted, and that it then 
became incumbent upon the plaintiff to show, by a prépondérance of 
évidence, that the death of the deceased was from accident or natural 
causes. Undoubtedly the preliminary proofs furnished the défendant 
by the plaintiff, and introduced in évidence by her, constituted prima 
facie proof that the deceased committed suicide, and, standing alone, 
would hâve defeated any recovery on her part. But they were of such 
a nature as that, since it was not made to appear that the insurer was 
prejudiced in its défense by relying upon the représentations contained 
in the proofs, it was open to the plaintiff to show by other proof, or 
by the facts and circumstances of the case, that those représentations 
were made under a misapprehension of the true facts, or in ignorance 
of material matters subsequently ascertained. Insurance Co. v. New- 
ton, 22 Wall. 32; Hanna v. Insurance Co., 150 N. Y. 526, 44 N. E. 
1099; Walther v. Insurance Co., 65 Cal. 417, 4 Pac. 413. In ail 
cases where such showing is satisfactory, such an admission is over- 
come. The burden of proof and the weight of évidence are, as said 
by the suprême court of Massachusetts in Bridge Co. v. Butler, 2 Gray, 
132, "two very différent things. The former remains on a party af- 
flrming a fact, and does not change in any aspect of the cause; the 
latter shifts from side to side in the progress of a trial, according to 
the strength and nature of the proofs offered in support or déniai of 
the main fact to be established." In Heinemann v. Heard, 62 N. Y. 
455, the court of appeals of New York said: 

"During the progress of a trial, it often happens that a party gives évidence 
teriding to estabUsh his allégation,— sufHclent, it may be, to establlsh it prima 
façie,— and it is sometimes said that the burden of proof Is then shifted. Ail 
that is meant by this Is that there Is a necessity of évidence to answer the 
prima facie case, or it will prevail; but the burden of rnaintaining the affirm- 
ative of the issue involved in the action Is upon the party alleging the fact 
which constitutes the issue, and this burden remains throughout the trial." 

See, also. Spencer v. Association, 142 N. Y. 509, 37 N. E. 625; 
Scott V. Wood, 81 Cal. 398, 22 Pac. 871; Clark v. Hills, 67 Tex. 141, 
2 S. W. 356; Powers v. Russell, 13 Pick. 76; Tarbox v. Steamboat Co., 
50 Me. 345; Nibl. Ben. Soc. & Ace. Ins. § 336. 

We are of opinion that the burden assumed by the défendant, in 
its answer, of proving that the deceased came to his death with sui- 
94 F.-48 
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cidal intent, remaîned on the iefendant, and that it did not devolve 
upon the plaintîfl to prove, by a prépondérance of évidence, that his 
death resulted ftom the accidentai discharge of thè gun. 

It is further claimed on the part of the plaintiff in error that the 
court should hâve directed the jury to return a verdict for the défend- 
ant, on the ground that the death of the deceased should be treated 
as one "in violati6n or attempted yiolation of the criminal law." There 
are two answers to this point, either one of which is sufficient: First, 
the allégation ôf the answer is not that Beck's death resulted from 
the violation or attempted violation of any criminal law of the state 
of Montana, but only that at some indeflnite time, "prior to said Beck 
taking his own life, said Beck was attempting and did violate the 
criminal law of the state of Montana." In the next place, while the 
évidence showed that, very shortly prior to the time that he was 
killed, he was engaged in unlawful acts, it did not show with suflficient 
cleamess that he was so engaged at the time he met his death as 
to justify the court in taking the case from thé jury. The judgment 
is affirnied. ■ 



' HARVARD PUB. 00. v. SYNDICATE PÛB. CO. 

î . ,,. ^fSrcult Court of Appeals, ^^hird Circuit. June 5, 1§99.) 

AC'riÔTf oH CdNTRACT— EVTDBNCE TO BslTABljISH-^QtBSTION FOR JDRY. 

>i Wliere;ietters introdueed la évidence by a plaintiff in proof of the 
,. contract sued upon do npt constitute in thernselveg a çopapieted con- 
tract, but merely nçgotiatiops with a view to a contract, and they are 
éupplemented by oral testimony,' it is protièi to submit to tlie jury the 
question whether the contract allêged wàs in fàct coniplètedi 

tn , Error to the Circuit Coui^t, pf tbe TJnited States for the Éastera 
Bistrict qf Pennsylvanija. , , , , '> . >, . 

Thordas Darlingtoû, fôrifflaintiffi inJerror. 
JobnG. fcTohnson; fordefendant il error. ; 

"feefdrë ACBCBSOÎsT Ètûd DAUEiAS, Circuit Judges,' and BUFFINa- 

T6sr;:D^ti*îct'jtkdge.': "":'•';'' "/' ' '' \':'' ' " ':■"''' "!■" 

ï)iLLt(A8, Circuit Jndge. ' ËigHteen ertors havé been âssigned in 
this case, but it is not nècès&ar^' ito cônsider theiûi în 'détail. The 
brief on bebalf lOf the plaiQtjffijn error présents its actual çonteption 
in four points, The flrst; and second of thèse points rest upon the 
assertion tha:tthe couït bçïCW 'erréd in holding that certiaih letters 
wiiiçh'werejL^jîjij^'céd^iiVçlTi^^^ did not of theimselvés; constitute a 
oQmplete iCOi*lpàct. H tmj, did aot, the lçarnè<i , jii^dge wae clearly 
right in submitting to the< jury whethe^r, upon the whole.matter, the 
contract alleged and sued upon had in fact been completed. The 
Poconoket, 28 U. S. Ajlp. 800,17 G. G. A. 309, 70 Fed. 640. ■ We hâve 
caréfully examihed thèse ïètters, and flnd iil thfem nothing'*but nego- 
tiatîons haviiiga coiitraict prospectivel*!? in view. From^thém aloiie-' 
it would be impossible to state any periect agreemént. 'They do 
not diselose^a fùll ànd flttal: meeting of thei minds of the pftrties. 
If there waisà eôntrâct, it was partly'in Writing and partly oraL 
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Çonsequently the court below committed no error in declining to 
hold, as by several of the plaintiff's points it wa^ requested to do, 
that a contract exciusively in writing had been established. The 
plaintiiï, indeed, was not willing to rest its proof of contract upon 
the letters merely; for it intr.oduced supplementary testimony, which, 
if the letters had constituted a complète contract, would havè beèn 
both superfluous and irrelevant. 

The complaint made of the action of the trial judge in declining to 
instruct the jury that, in the absence of a plea of accord and satisfac- 
tion, "the alleged transaction of January 22d, as to a settlement on 
that day, cannot be considered by the jury in that light," is not well 
founded. The testimony relating to this transaction was receiyed' 
withoùt objection, and there was some cross-examination with re- 
spect to it. In otir opinion, the court would not hâve been justifled 
in directing the jury as the plalntiff requested. What it did eay was, 
we think, entirely proper and appropriate, viz. : 

"I may say, however, respectlng this, that I hâve been more Inclined to regard 
tlie évidence heard on this^ Subject as bearing on the question whether the 
plaintiiï at that time believed it had such a eiaim as it now sets up,— in other 
words, wliether the eiaim is an afterthought,— than as évidence of a settlement 
of the claim made hère. ïhe parties were at that time settling an old account, 
and tliey introdueed into it the cost of puttipg in the electric light and preparing 
the office for this business. They made no such claim then as is now set up, 
so far as my memory of the testimony gœs,— though I leave it to you, — nor 
uutil this suit was brought. You hâve heard the testimony of the witnesses 
respectizig what was said upon that occasion. The défendant sets it up as evi- 
deuçe tliat this matter was called up, and that any claim the plaintiff had 
against the défendant on account of what had taken place was settled. I re- 
peat to, you that I hâve regarded it, not so much as évidence of such a settle- 
ment^ as évidence bearing upon the question whether the. plaintiff then at that 
time believed it had such a claim,— believed that the contract now set up ex- 
isted,— or whether this claim was an afterthought. You hâve heard the defend- 
ant's testimony in answer to the plaintiff's on this subject, and must détermine, 
f rom a f air considération of it, and of ail that is bef ore you, what weight should 
be attached to it." 

The fourth point submitted by the plaintiff in error, that "the ver- 
dict was against the évidence," présents no question which is properly 
for considération by this court. The judgment is afflrmed. 



TOWN OF GREENBUEG v. INTERNATIONAL TRUST CO. 

(Circuit Court of Appeals, Second Circuit. May 25, 1899.) 

No. 82. 

1. HiGHWAYs — Detehmination op Necessitv et Courts — Validitt of Netv 

"yOHK StATDTE. 

Laws N. Y. 1892, c. 493, providing for the extending of highways in one 
town into or through other towns in the same county, was not in violation 
of the State constitution because it conferred on certain courts of the 
State thé power to détermine the necessity or expediency of such extensions, 
tlie highest court of the state having upheld the exercise of such powers 
by the courts in numerous anaiogous cases arising under the same consti- 
tution. 
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3. Mçim!IPAIj.BONDS^lRKEGULARITT IN IsSUANCK-BONA FiDE HOLDERS. 

THe fâet fhkt the municipal autljoritles gave a crédit to the purchaser 
of the bonds Of a town, Instead ot selîing them for cash, as required by 
the statute, is not a défense tO an action on sueh bonds by a subséquent 
bona fide purchaser. ■ 

In Error to thç Circuit Court of the United States for the South- 
ern District of New York. i 

J. Eider Cady, for plaintifE in error. 
John Dillon, for défendant in error. 

Before WALIACE and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. The bonds in suit were created pur- 
suant to the authority cohferred by an act of the législature of the 
state of New York entitled "An act to provide for the construction 
of highways and bridges upon highways running through two or more 
towns of the same ccunty" (chapter 493, laws 1892), and their valid- 
ity is contested upOn the proposition that the act violâtes the consti- 
tution of thé state. The contention, if well fopnded, is of course 
fatal to the validity of the bonds, and no hclder of them can in- 
voke protection as a bona flde purchaser, as ail purchasers take them 
with knowledge of the law, and présumed knowledge that they are 
void. 

Section 1 of the act pro vides as foUows: 

"Any twelve or more freeholders, reslding in any county of thls State, may 
présenta pétition which must be duly verifled by at least ail of the sàid free- 
holders, to thé suprême court at a spécial term to be held in the judlcial dis- 
trict where sueh court is situated or to the county Court of said countjr, stating 
that It Is necessary for the public welfare and convenience that a hlghway in 
any one tttwn In said county shall be continued along and through àhother 
town in thé saine county. Upon receipt' of the said pétition the said court 
shall earefully' èonsider the facts théreln alleged, and if tt shall be satisfled that 
the said highway' Is necessary for the putjlic welfare and' convenience, and that 
its continuation and construction will afford a nearer road between two popu- 
lous points In two towns than by any existing highway, then the said court 
mày make an order directing that a notice shall be published in two news- 
papers of said county, for two successive weeks, of the time and place when an 
application for .the commissioners shall be raade, and at said time and place 
said court shallmake an order appointing three commissioners for the purposes 
hereinafter described, ail of which commissioners shall be freeholders residing 
within the said county." 

By other sections of the act, the ccmmissioner.s are directed to pro- 
ceed with due diligence to continue, lay but, open, and construct 
the highway by as direct a route as they shall deem practicable be- 
tween the terminal points named in the pétition, and build any neces- 
sary bridges, are empowered to enter upon necessary laiids and re- 
move the fences, and are directed, upon a prescribed notice, to ascer- 
tâih and detèrtnine the damages sustained by any person interested 
in the lands through which the highwfiy may bave been laid eut. 
The act also provides for an appeal from the award of the commis- 
sioners by any person aggrieved to the court by which the commis- 
sioners were appointed; authorizes the court to conflrm, or order the 
ccmmissioners to alter or amend, the award ; provides that the amount 
ascertained by the commissioners for the expenses and damages of 
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laying out and constructing the road shall be paid by the town through 
which it is constructed; directs the superviser of each of the towns 
to issue the bonds or obligations of the town for the amount, pay- 
able in 20 years from date, and deliver them to the commissioners ; 
and directs the commissioners to pay out the bonds at not less than 
par, in liquidation of the expenses and damages, or, at their option, 
to sell them at not less than par, and apply the proceeds for that pur- 
pose. 

The constitution in force in 1892 (Const. 1846, and amendments) 
contained no provision in terms prohibiting the législature from con- 
ferring upon the court the powers now in question. As to "officers 
whose offices may hereafter be created by law," it authorized their 
sélection by appointment "as the législature may direct" (article 10, 
§ 2), and thereby enabled that body to lodge the appointment with 
any agency it might see fit to designate. Sturgis v. Spofford, 4.5 
N. Y. 446. It authorized the législature to ascertain the compensa- 
tion to be ma de when priva te property was to be taken for public 
use "by not less than three commissioners to be appointed by a 
court of record as shall be prescribed by law" (article 1, § 7) ; and un- 
der this provision it was adjudged by the court of appeals to be no 
objection to the constitutionality of an act that it devolved upon the 
commissioners, thus to be appointed by the court, administrative 
dutiee in the management of the public undertaking. In re Village 
of Middletown, 82 N. Y. 196. Under the gênerai powers confided by 
the constitution, it has been declared by the highest court of the 
state that the législature could delegate to public officers the déter- 
mination of the expediency of laying out highways and appropriat- 
ing the property of individuals for the purpose; could direct the con- 
struction of highways by towns; could compel the création of a 
town debt therefor by the issue of bonds; could impose a tax upon 
the property of the towns to pay the bonds; could do thèse things 
without the consent of the citizens or the town authorities; and 
that, when the législative act has committed to public officers the 
duty of judging of the expediency of making an appropriation of 
property for a public use, it is no objection to its validity that it 
permits them to act upon their own views of propriety and duty with- 
out the aid of a forensic contest, or afEording a hearing upon the 
question to parties interested. People v. Smith, 21 N. Y. 595; Peu- 
ple V. Flagg, 46 N. Y. 401. 

That the législature can delegate to the courts the power of deter- 
miuing the question of the extent and necessity of an appropriation 
of property for public use is shown by the décisions under the gên- 
erai railroad act of 1850. In Eailroad'Co. v. Davis, 4.3 N. Y. 137, the 
court used this language: 

"It is, we think, the clear construction of tlie statute that the court Is to 
détermine, upon the application by a railroad company to acqulre additional 
lands for thé purposes of the corporation, the question as to the necessity and 
extent of the .appropriation. The plenary power of the législature covering the 
stibject would hâve authorized it to designate the particular premises whieh 
the respondent might take for its purpose. The gênerai purpose being pubUc, 
the législature could hâve deflned the extent of the appropriation necessary for 
the public use. But this the législature has not attempted to do, nor has It 
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d^fe^afëâ' fé'thé railread'eoinpahy thé ^ttwërto détermine thé neéetesHy for thé 
appropriatfonifoffiprivate propertyfor ojrporate purposès. It hag constltuted 
the court a trlliunal to hear and determjne on the premises." 5 , 

In île Nè^ York Cent: R. Co., 66 k. Y- 407, the court said: 

"jThis necessity Is therefore made a judieial question, and when controverted 
It is obvions that,tlie facts must, in some îorm, be laid before the court to enable 
it to décide." ■ ' ■'■""■ ''. ' .!■■,•■.■ 

We Jo not understand that the censtitutionality of therprasent act 
isinipMgned upon any other contention than that it undertakes to 
devoJve upon tiie court législative or administrative, ingtead lOf judi- 
cial, functions. The séparation of législative, executive, and judicial 
powers iSi recognized throughoutthe constitution,Ha8 it is in the 
constitutions of ail the other states; and, if the question of the neces- 
sity of opening public highways is not a judicial question^ the légis- 
lature coald not commit it to the courts, and the act is; clearly void. 
Uiis is the reaJ inquiry, and, as it appears to n^t the only one that re- 
quires flàscuseion uponithis branehof the cause: - ;■ r 

If the législature ean dfevolve upon a court the décision of the neces- 
sity of an appropriation : of property for the uses of a Iwlway, it is 
difflcult toj.uniderstaaid^hy this may not be done whgn the public 
use is for the'purpose of a commonhighway. No at^'u^cation by the 
courts of this state, or by any other court, directly in point, is cited 
for the proposition that the législature may not confer upon a judi- 
cial tribunal the power to détermine as to the necessity of the con- 
struction of a highway. ;Inasmuch as »uch a queatidio can be referred 
to a mnnicipaJity, or to public offlcers, for détermination, the objec- 
tion to: depo^iting the power with a judicial tribunal can only be 
found in the considération that the question is not of a nature to 
in volve the exercise of the judicial function. The objection is met 
by many décisions of the courts of this state in cases arising under 
statu tes authoïizing. courts to yeview the action of commissioners 
in laying out, or refusing to lay ont, highways. In Lawton v. Com- 
missioners, 3 (paines, 179, the suprone court, in considèring a stat- 
ute which authorized the commissioners of highways to lay out a road, 
and, if they refused to lay it out, gave an appeal to the judges of the 
court of eommon pleas, assumed as unquestionable the authority of 
the judges to décide the appeal upon the merits,— "the fltness or un- 
âtnese of laying out the road." In People v. Champion, 16 Johns. 
61, the case arose under a later statute authorizing an appeaJ to three 
of the judges of the court of eommon pleas by any person aggrieved 
by the détermination of the commissioners of highways in laying out, 
or refusing to lay out, any road, and the court declarëd that the 
power of the judges in appeals from a refusai authorized them "to 
lay it out themselves." Commissioners of Highways of Warwick 
V. Judges of' Orange Co., 13 Wend. 433, was a case arising under a 
later stâtnfe contaihing substantially similar provisions, and the 
court said: ;, . , 

"The proceedlng by appeal waa not Ihtended to bé a review oî légal ques- 
tions. Or of irregutarities that mlght exlst in t}ie prellmlnary steps, or of a right 
of certiorarl, bdt to be an examination of thé necessity or propriety of the road, 
assumin^ ail Of the previous sfeps tb hâve been regularly taken." 
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In People v. Judges of Dutchess Oo., 23 Wend. 360, the court said : 

"The commissioners had declded, in effect, that no road on any route between 
thèse points should be laid ont. Upon that décision the judges were sitting in 
review, and it was a matter of no moment what particular route either the 
jury or the commissioners had examined." 

In People v. Commissioners of Highways of Clierry Valley, 8 N. T. 
476, the syllabus is: 

"Upon an appeal from the détermination of the commissioners of highways 
refusing to lay out a highway, the référées hâve ail the powers, and are charged 
with ail the duties, formerly possessed by the three judges of the court of com- 
mon pleas under the provisions of the Eevised Statutes. To reverse the déter- 
mination of the commissioners, they should make such an order In relation to 
laying out the highway as in their judgment the commissioners should hâve 
made." 

In People v. Commissioners of Highways of Town of Milton, 37 N. 
Y. 360, the case was one where the commissioners had refused to 
open a highway, and, upon an appeal from their order, the référées 
had ordered it to be laid out and opened. The court affirmed the 
lower courts in ordering a peremptory mandamus compelling the 
commissioners to open the road. AU of 'thèse cases necessarily sanc- 
tion the proposition that the question of the propriety and necessity 
of opening, or refusing to open, a highway can be properly committed 
to the décision of a judicial tribunal. 

We entertain no doubt that the présent act was a constitutional 
exercise of power by the législature, axtd, having reached this conclu- 
sion, do not feel it to be our duty to consider whether it was ex- 
pédient or inexpedient législation. It is proper to say, however, in 
answer to the suggestion that the act as framed precluded the of- 
âcers or citizens from any voice in a matter entailing a large debt 
Upon the town, that we do not so read the act. The commission- 
ers were to be appointed after two weeks' public notice; and at any 
time before the appointment was made it was within the power of 
the court to reconsider its décision; and refuse to appoint com- 
missioners, and it is to be presumed that the court would hâve given 
due weight to any remonstrances or représentations had any been 
presented. 

The bonds in suit were issued and negotiated conformably in ail 
respects to the provisions of the act but one. They were negotiated 
at par, but not for cash, and under an agreement with the purcliaser 
that, as to a portion of the priée, payment might be deferred and 
collatéral seçurities substituted meanwhile. Assuming this to hâve 
been a departure from the statutory requirement, as the plaintifl 
was a bona flde holder of the bonds, wïthout notice of the déviation 
by the agents of the town from the ternis of their authority, the facts 
did not aifopd any défense to his action. Mercer Co. v. Hacket, l 
Wall. 83; Grand Chute v. Winegar, 15 Wall. 355; Provident life & 
Trust Ço. of PljiLadelphia v. Mercer Co., 170 U. S. 593, 18 Sup. Ct. 
788. The coUrt below properly directed a verdict for the, plaintiff, 
and the judgment is affirmed, with costs. 
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DOHEMUS V. ROOT et al. 

(Circuit Court, D. VVasliingtpù, S. D. May 22, 1809.) 

I. Master and Servant— Action vor Personal Injury— JoincSk of Défend- 
ants. . . ■ - , . 

Although a master and his servaiit, through whose culpable négligence 
another is injured, may each be liable for sueh iujnry, tlieir obligations rest 
upon différent grounds, and they cannot be lield jointly liable. 
3. Removal op Causes — Action of Tort againsï Sevekal Dépendants— 
Sbvbhablb Contbovbrsies. 

Au action to reeover unliquidated damages for a Personal Injury oaused 
by négligence, tliougU the négligence complained of may constitute a bieuch 
of contract on the part of défendant, is au action ex delicto, governed by 
the law of torts; and the plaintifC may join several as défendants, and, if 
the évidence sustains his complaint against one ouly, may reeover against 
that one and dlsmiss as against the otUers. In such case, défendants, 
thoughiSuéd as though jointly liaWe, and although the complaint sliows 
afflrmatlvely that they are not jointly liable, cannot recast the issues ten- 
dered by the complaint, and dlvide tbe cause so as to présent separate con- 
troversies as to each.i 

3. Samb— Pleading. 

When the right to remove a cause dépends upon the nature of the cou- 
troversy and the questions to be litlgated, the complaint a loue is to be con- 
sldered for the purpose of ascertaining the nature of the controversy and 
the Questions involved; and, although the défendants may by their plead- 
Ings introduce new matter and raisê additional questions, they cannot so 
change the case as to make It cognizable in a fédéral court, if it was not so 
when commenced. ' 

4. SaME— JOINDER OF DEFENDANTS TO PrEVENT ReMOVAIj. 

Where two défendants are sued together, and plaintiff demands Judg- 
toent against both, the court cannot assume that either one of them is the 
real pàrty against whom the plaintiff Intends to prosecute his action, and 
that the other has been jolned merely for the fraudulent purpose of depriv- 
Ing the real défendant of his right of removal. In order to sustaiu the 
jurisdlction of the fédéral court on that ^rouud, it is uecessary for the re- 
moving défendant to allège and prové such fraudulent purpose. 

Action at law to reeover damages for a personal injury, com- 
menced in the superior court for the state of Washington, aiid 
removed to the United States circuit court by the défendant the 
Oregon Railroad & Navigation Company on the grouud of a separable 
controversy. Heard on motion to rèmand. 

M. O. Rëed, for plaintiff. i 

W. W. Cotton, for défendant Oregon E. E. & Nav. Co. 

HAÎÎFÔED, District Judge. The plaintiff sues to reeover damages 
for a Personal injury sliftered by him while employed in the opéra- 
tion of the Oregon Bailroâd '& Navigation Company'e railroad, through 
allégea négligence. The cûmplàint charges the défendants jointly 
with négligence and wrongful contluCt producipg the injury, but 
it is apparent from the récital in the complaint that the two défend- 
ants cojild uot hâve been joint actors, so as to become jointly liable, 
as in casêfe' where several persons. actively participate in the com- 
mission of a trespass. If the défendant Koot is guilty of any wrong, 

1 For separable controversy as ground ror removal, see note to Robbios v. El- 
leubogen, .18 G. C. A. SC. 
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it is his Personal, cul])able neglect of a duty whicb, by reason of bis 
position in tbe service of his co-defendant, he was obligated to per- 
forai penîonallj. The employer is net guilty of any wrong, and 
cannot be held liable to tbe plaintilï, otherwise than by application 
of the principle that a servant in the transaction of the einplojer's 
business is to be regarded as the employer's instrument, and his 
torts and niisfeasances wliich are connected with his employer's 
business are imputed to the employer. Although the employer and 
his négligent serTant, wiiose oulpable misconduct causes an injury, 
niay each be liable to respond in damages, their obligations rest upon 
différent grounds. Therefore they cannot be jointly liable. 

The attempt of the Oregon Railroad & Navigation Company to 
remove this case from the state court in which it was commenced, 
into this court, is based upon the assumed ground that there is a 
separable controversy; and it is argued that because tbe complaint 
shows afiirmatiyely that the défendants cannot be jointly liable to 
the plaintiff, and as each défendant may pursue an entirely separate 
and independent course in défense of the action, there is necesearily 
a separable controversy, and said défendant, being a citizen of an- 
other state and nonresident of this state, may claim the right of 
removal. This souuds plausible, but I think that the décision of 
the suprême court in the case of Powers v. Railway Co., 169 U. S. 
92-103, 18 Sup. et. 264, lays.down a rule which constrains me to 
hold otherwise. See Creagh v. Society, 88 Fed. 1. As the identical 
(jucstion in this case bas been presented to this court a number of 
times, and been argued with great persistence, and as this court 
has at diiïerent times made contrary rulinga, I will endeavor in this 
opinion to state exactly the controlling propositions and rulee which 
I understand to be now established by the décisions of the fédéral 
courts. They are ae follows: 

1. An action to l'ecover unliquidated damages for a personal in- 
jury caused by négligence, although the négligence complained of 
amounts to a breach of contract on the part of the défendant, belongs 
to the dass of cases denominated "actions ex delicto." The tort is 
the ground of action, and the law of torts must govern the case. In 
such a case the plaintiff may join several as défendants, and if upon 
the trial he fails to sustain his complaint against ail, but does sus- 
tain it against one of them, he may dismiss as to the others, and 
reeover against the one found to be liable. Eailway Co. v. Laird, 
164 U. S. 393-403, 17 Sup. Ct. 120. 

2. In such an action against several défendants sued as if they 
were jointly liable to the plaintiff, they must ail meet the plaintiff 
upon the ground chosen by him; and, even though the complaint 
shows affirmatively that they bave not acted jointly in such a man- 
ner as to incur a joint liability, still They cannot divide the cause 
so as to présent a separate controversy as to the separate acts of 
each. The défendants are not permitted to recast the issues tendered 
by the complaint, so as to make several lawsuits in place of the one 
case which the plaintiff has elected to prosecute against them ail 
jointly. Little v. Giles, 118 U. S. .596-608, 7 Sup. Ct. 32. 

3. When the right to remove a case from a state court into a TJnited 
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Btatesejrcuît court dépends upoû tlie nature of the controverey and 
th'e qWeStloùà toi be litigated, thé complalrit alone is tp be considered 
for t&ë piifpdsè of ascértaining the nature of the çohtroversy, and 
flnding out what question» are' inVolyed. Although défendants by 
their pleàdihgs ihay introduce new taatter and raise additional ques- 
tions, they cannot so change the case as to make it cognizable in a 
fédéral court, if ;ït was not so at the outset. Walker t. Cîollins, 167 

u. S. ;S7-6o, ir Sup. et. 738. ; ; ' ■ 

4. WHere two défendants are Suédi^ogether, and the plaintifif de- 
mands judgment against both, the éburt cannot assume that either 
one of them is the real party agâiûst whom the plaintifif intends 
to wagehis action, and thàt the bther bas been joined as a co-defend- 
ant mërëly for the f raudiïlent |)tti!>ppse of depriving the real défend- 
ant of hîs right to remove thé case Mo a United States circuit 
court. In ordër to sustain the jiirisdiction of the fedei'àl court on 
that^^ôuia, it is necessary fo^ the renioving défendant to allège 
alid pi'OTë such' fraudulént pui*pose on tlle part of the plaintiff. 
Waràx vl Railway Co.; 72 Fed. 6â7.;' , 

Acéoi-dîng to thèse principles,' thiS case must be reinanded. It ie 
.{ii'obatile that the plaintiff will tiot; ôbtain a verdict, against both 
défendants in the state court, and thât hé may wish to dismiss as 
to éne of them, and endeavor to obta^n a judgmefat against the other. 
When that attempt is made, if thè défendant Eoot shàll be dismissed 
from ,ttie case on the plaintifl's motion, the bar to thé right ofre- 
moviii^ t;he case ilito this court on the ground of diversity of citizen- 
Ship wilîbe éliminated, and thb Ôregon Eailroad & Navigation Com- 
pany' 'wi|r t^ien hâve thé right tb file a nevp pétition and bond for 
removâl^' if bèfore tàking any othei- stèp it elects to do éo. Powers v. 
EailWày 'Co., 169 U. S. 02-103,18 Sup. Ct. 264. In the présent 
situation of the case, the court is without jurisdiction, and the mo- 
tion té rémand must begranted. 



TIMES PUB. 00. V, CARLISLE. JOURNAL CO. v. SAME. WORLD PUB. 

,00. V. SAMB. ■ 

(01^-cuit Court of Appeals, Bighth Circuit. May 8, 180!).) 

Nos. 1,137-1,139; 

1. LiBEL— Actions— D.\MAGE8. 

A good name is more estimable thaû tangible property, and as valuable, 
and the ls,w gives corresponding redress for Its injury. 

2. Samb— BvjDENCi;— Prbsdmption from Goôd Réputation of Plaintiff. 

Every nian is presumed to be innocent of crime until be is pioved to 
be guilty; but there is à stronger presumption tbat a man of good reim- 
tatlon is not guilty of à criminal charge, and he who attacks the répu- 
tation of such a inan cannot escape the effect of this presumption. 

3. Same — Nbcbssity op Proving Actoal Malice. 

The unprivileged publication of matter that is false and libelous per se 
warrants the recovery of compensatf)ry damages, without allégation or 
proof of malice in its ordlnary acceptation; that is to say, ill will, bad 
motive, hatred, or intent to injure. 
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4, Same— Implied Malice. 

Malice, in Its légal serise,— that is to say, "an act done wrongfully, 
wlthout légal justification or excuse,"— is concluslvely implied from such 
a publication. 

5. Same— TJnpkivilegbd Pubucation— Justification. 

The f act that the inf oi-matlon f rom which such a publication was made 
was derived from another, who made or repeated the charge It contained, 
and thàt the name of the informant was stated in the littel, is uojustiâca- 
tion for its publication. 

i6. SAME— EXEMPLARY DaMAGBS. 

Exemplary damages may be allowed by the jury, in an action of libel, 
when the publication was made with 111 will, or a willful intent to injure 
the party libeled, and the matter published was false, libelous, and un- 
privileged. 
'7. Same. 

A violation of the rights and feelings of the victim of a libel, which is 
caused by a reckless disregard of them, is the légal équivalent of an in- 
tentional violation of them. 
8. Same. 

Exemplary damages may be allowed by a jury, in an action of libel, 
when the publication has been made with a reckless disregard of the 
rights of tlie person libeled, although it was not inspired by lU will, 
spite, or intent to injure him. 
^. Same— Questions foe Jury. 

In an action of libel, It is ordinarily a question for the jury, in view 
of ail the facts and circumstances of the case, whether or not exemplary 
damages should be allowed; and the amount of such damages is exclu- 
Blvely within their province. 

10. Fedehal Courts— Foli.owing State Practice. 

The fédéral courts in Missouri are not required to follow the statute of 
that State (Laws 1895, p. 168), which reqnires juries, In cases in which 
exemplary damages are allowed, to assess such damages sépara tely.i 

11. Libel — Liability dp Corporation. 

A corporation is llable for exemplary damages for acts done in the 
course of its business, by its agents, while acting wlthln the scope of their 
authority and duty, to the same extent as an individual; and a corporation, 
publishing a newspaper may be liable for such damages for circulating 
a libel therein. 

12. Same — Pleading— Matter in Mitigation. 

Uilder the Code matter in mitigation of damages for the publication of 
a libel must bepleadéd before it can be proved. 

In Error tp the Circuit Court of tlie United Statee for the Western 
District of Missouri. 

Thèse were three actions for libel. The défendant In error, Harold Carllsle, 
was a merchant, living with his wife. In Kansas City, in the state of Missouri, 
where he had resided for more than two years, on February 20, 1897. He was 
44 years old, and had a good réputation for honesty and integrity. He was 
engaged with one Peters, under the flrm name of Carllsle & Peters, in trade in 
gents' furnishing goods, at 818 Main street, in Kîinsas City. He was born in 
Bngland, and came to this country in 1879. He nd been engaged for many 
years la the business of raising, buying, and selliug cattle in New Mexico and 
Kansas. From 1884 until 1893 he was the manager of a cattle company, which 
had been incorporated in Engiand, and which had a ranch, and sometimes as 
many as 20,000 head of cattle, in the southwestern corner of Utah and in the 
northwestern corner of New Mexico. In 1893 that company closed out its stock, 
and Carllsle and one Gordon, who then became his partner in this business, 



1 For conformity of practice in fédéral to that of state courts, see note to 
O'Connell v. Reed, 5 C. 0. A. 594, note to Griffin v. Wheel Co., 9 C. G. A. 548, 
and note to Insurance Co. v. Hall, 27 C. C. A. 392. 
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ocçupied the ranch, and conducted the business of buying young cattle, shlpplng 
thèin ëâât; 4nâii?elling them. Gordon occupled the ranch, andbôught, cared for, 
ànd drovè thecattle, while Carlisle Hved in Kansas City, met the herds at 
Dallas, in the state of Colorado, shipped, and sold them. In Jùrie, 189C, Gordon 
drove about 700 of the cattle of this flrm Into Dallas, Colo., where Carlisle met 
him, and shipped them. At this time one Mostyn appeared at Dallas, and 
claimed that a part of a buneh of 60 cattle, whlch Gordon had bought from one 
White, had been stolen by Whlte, and thereupon White was arrested. He was 
subsequently tried and convicted for the theft. When this claim was made, 
Gordon produced his bill of sale from White, and Carlisle reinarked that, if 
therewas anything in the bunch that had been stolen, he did not want it, and 
thereupon separated the cattle purchased from Whlte from the other cattle 
owned by the firm, and tumed them over to Mostyn and a proper inspecter for 
the benefit of their owners. On February 20, 1897, John D. Reeder, the sheriff 
of Mesa county, Colo., appeared in Kansas City wlth an affldavit of one Chip- 
man, an Information signed by the district attorney of Mesa eoimty, a warrant 
of arrest, an affldavit of the assistant district attorney of Mesa county" for a 
réquisition, a proper réquisition ou the governor of Missouri fbï Carlisle, and 
an order for his arrest and delivery to Keeder on the false charge, which was 
set forth In thèse réquisition papers, of having in his possession, on June 4, 
1896, eight head of cattle which he linew had been stolen by Ed. Young and E. 
Frank, White, and which he intended to appropriate to his own use. On thèse 
papers Carlisle was arrested. He declared to ail who asked hlm that he was 
innocent of the charge, accompanied the sheriff to Colorado, and the district 
attorney of Mesa county entered a noUe prosequi on the charge against him. 

Onthe, evening of the (^ay of his arrest the plaintifif in error the World Pub- 
lishing .Oojnpany printed and circula ted in the Kansas City World an article 
which gave an account of the arrest of Carlisle, and of the charge upon which 
he was arrested, and which contalned, among other things, thèse words in addi- 
tion: "Shej;yï Reeder arrlved hère from Colorado Saturday morning. He said 
thatj.for moriths he had been searching for évidence against Carlisle, who was 
forhierly in the cattle business at Sait Lake City and who is alleged to hâve 
been operating with a gang of cattle thieves for money. * » * For a long 
time cattle thieves hâve been driving cattle off the lonely ranges in Northern 
Colorado. The authorities dlseovered that White drove cattle ofC the TItah 
Cattle Compàny's range in Mesa county and shipped eight head to Dallas, Colo., 
where they [— - — ] received by Carlisle. Carlisle, in turn, shipped the cattle to 
Denver, where they were recovered by Sheriff Reeder before a sale was ef- 
fected. This was last June. Before this the Mesa county sheriff had recov- 
ered two shlpments of stolen catflè,— one of 20, and one of 40, head." On 
March 12, 1897, Carlisle suéd the World Company for publishing the statements 
which we hâve quoted, and prayed for jùdgment for $20,000 aetual damagei- 
and $5,000 punitive damages. In its answer to the pétition of Carlisle tli* 
World Company set ont the entire article whlch contalned thèse quotations, 
th? existence of the réquisition papers, and the proceedings whlch they evl- 
denced, apd pleaded that White and Young stole 40 cattle, and dellvered them 
to Gordon, who held them untll they were identifled as stolen cattle, and taken 
from the drove of Carlisle and Gordon by the sheriff, and that White and Young 
had been arrested, and White had been convicted of stealing the cattle. It 
also pleaded that Reeder, the sheriff, whom it believed, and from whose officiai 
position aild appearance it was justifled in believing, to be reliable and trust- 
worthy, stated, in the présence of its reporter and others, substantially ail that 
the article contained about the défendant in eiTor before it made the publication, 
and that it published the statements in it without any malicious intent, and 
without any desite or intent to injure Carlisle. 

On the mCfrning of February 21, 1897, the plaintiff in error the Journal Coni 
pany published in the Kansas Olty Journal an account of Carligle's arrest, au, 
of the charge upon which his arrest was made, and, among other things. thés 
words in' addition: "Sheriff Reeder arrlved in Kanias City yesterday. Hi 
claims he has been searching for évidence against Carlisle for six moiiths, ami 
that Carlisle has been associated with a gang of cattle thieves, which has oper- 
ated to some extent in Utah, stealing about 60 head of cattle. » * » Yor 
some time past cattle hâve been driven off the Utah Compàny's range lu Mesa 
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county, Oolo. SherlflC Eeeder learned that Frank White had driven 18 head of 
cattle off the range, and shipped them to Dallas, Colo., where It is claimed 
Carlisle received them, and shipped them to Denver. Sheriff Reeder recovered 
the cattle befôre a sale had been eflfected, however. Sheriff Reeder elaims to 
hâve recovered two shlpments of stolen cattle before this,— one of 40 head, and 
one of 60 head. He clalms Carlisle made both shipments." The défendant In 
error thereupon sued the Journal Company for publlshing the statements we 
hâve quoted, and that company answered in the same way that the World Com- 
pany did. 

On the same morning, the plaintiff in error the Times Publishing Company 
priiited and circulated in the Kansas Qty Times an account of the arrest of 
Carlisle, and of the charge upon "which it was made, and, among other things, 
thèse words in addition: "The police of this city and John D. Reeder, sheriff 
of Mason county, Colo., allège that he has been at the head of an organized gang 
of cattle thieves, that hâve run oiï a great deal of stock from Colorado cattle 
ranges. * * * It Is claimed by Sheriff Reeder that Carlisle, who, together 
with a man by the name of Gordon, is interested in a cattle ranch at Dallas, 
Colo., purchased 60 head of cattle 18 months ago, and 8 head of cattle last June, 
which vyere stolen from the Utah Cattle Company." Thereupon Carlisle brought 
an action against the Times Company for publishing the statements quoted, 
and that company answered in the same way that the Journal Company did. 

On the motion of the plaintiffs in error, the three cases thus commenced 
■were Consolidated and tried together. Carlisle did not claim any dafnages in 
his pétitions, or on the trial of thèse cases, for the publication of the fact that 
he was charged in the réquisition papers with, and was arrested for, having 
eight head of stolen cattle in his possession, which he knew were stolen. His 
claim was for the publication of the cliarges contained in the statements we hâve 
quoted, and his allégation was that their publication was false and libelous. 
The gravamen of thèse charges, stated in différent language, was that Carlisle 
had operated with, or been associated with, or was the head of, a gang of cattle 
thieves. There was no évidence at the trial that thèse charges were true. 
There was évidence that Eeeder made the charges ■ï^hen he visited Kausas City 
for the purpose of making the arrest, and that he made them in the hearing of 
the reporters of the plaintiffs in error before their articles were published. The 
réquisition papers were received in évidence, and the fact was proved that they 
were seen and examined by thèse reporters before the publications were made. 
The jury returned a verdict of $2,500 against the World Company, of $2,685 
against the Journal Company, and of $4,580 against thé Times Company; and 
it is the judgments upon thèse verdicts which the writs of error hâve been sued 
ont to reverse. ' 

Frank Hagerman, D. B. Holmes, and Frank P. Sebree (Henry C. 
McDougal and L. C. Krauthoff, on the brief), for plaintiffs in error. 
I. N. Watson and Shannon C. Douglas, for défendant in error. 

Before OALDWELL, SANBOEN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

"A good name is rather to be chosen than great riches, and loving 
favor rather than silver and gold." The respect and esteem of his 
fellows are among the highest rewards of a well-spent life vouch- 
safed to man in this existence. The hope of them is the inspiration 
of his youth, and their possession the solace of his later years. A 
man of àffairs, a business man, who has been seen and known of his 
fellowmen in the active pursuite of life for many years, and who has 
developed a good character and an unblemished réputation, has 
secured a possession more useful and more valuable than lands, or 
houses, or silver, or gold. Taxation may conflscate his fands ; flre may 
burn his houses; thieves may steal his money; but his good name, 
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hié fair ifeputatién, ought to gô withihim to the êudy-^a ready shield 
agjaiiïst 'thjé attâcksôf his ènemieSy àiid a pbwerfui ald in: the com- 
petitioH, anâ ' stri|è Ôf dail j )jîe, , IJy é); j* man is ' |)re^ii^ea!,*t(j be inno- 
cent of wrong ujitil lie is proyed to be guilty; but„,wlien a 'hemous 
crime is cbargëd upon a man whose cSaracter and; réputation for 
hOndr ând iïit#ptj haVè been unquéstioiied for yearS' in the com- 
munîty iii whicn he Tiâs lived, that cMracter and 'tliâ!t réputation 
stand sponsors for his innocence, and raise a still stronger presump- 
tion, which acoompanies Mm in public and in private, in court and 
in council, àiid'în eVèry situation in life, and wbicb is acted upon 
aiid recogniàed. 4aily by ,âil rdën,— a pfesumption that Sucb a man 
would not be guilty of such a crime^ Ù. S. v. Shapleigh, 12 U. S. 
App. 26, 42, 4 a C. A. 237, 246, and 54 Fed. 126, 135. The law rec- 
ognizfes' tbè vajue of suëb a rèputatioû, and constantly strives to give 
redress fo^ its injur^. , It imposes ùpoû him wbo àttacks it by slan- 
derous words, or by a libelQus publication, a liàbility to make full 
compensation for the damage to the réputation, for the shame and 
bbloquy, and for the injury to the feelings of its owner, which are 
çaused bj^ thé publicatipn of the slander or' libeL It go€* furthfer; 
If the words are spoken, or tbe publication is made, witji the Intent 
to injure the victim, or with a criminalindilïerenceto civil obliga- 
tions, it imposes such damages as a jury, in view of ail the circum^ 
stances of the particuiap Qàse, adjuqgé that thé Wi'ongdoèr ôught 
to pay, as an esample ta t^é public, tp deter others frôm committing 
like offenses, and as a punishment for the infliction of the injury. 

Thèse gênerai proppeitioiis are unquestioned. > : But the books are 
fiill of learning and ci^nfiision a;s tp h6'<<r fîlp, maliëè in the libeler 
is an essential prereqùisite, to .tîie euforcement bt tbes'e liabilities. 
Much of the discussion arises from, aod a large part of the con- 
fusion is caused by, the différent mêanings which thie word has 
grown tP hàvè. In the ordinary acceptation of the tèrm, it signi- 
fies ill will, evil intent, or hatred; while its legal^igiiiâcation is 
deflned to be "a wrongf ul açt, done intentionally, without légal jus- 
tification or excuse." Darry v. People, 10 N. Y. 120, 139; Buckley v. 
Knâpp, 48 Mo. 152, 161; Cléments v. Maloney, 55 Mo. 352, 359. 
When we corne to read the text -books knd the opinions of the courts 
ou this subject, we find the writersand the judges using the word 
alternately with one and the other meaning, so that close attention 
tothe sensé in which it is/used in each instance is requisite tp a 
clear understanding of the statements of the writers and of the 
décisions pf the courts. In many décisions it is laid down as a set- 
îled rule that malice is eseeiitial to a recovery in a,n action pf libel, 
but that it is conclusively implied frpm the unpriyileged publication 
jOf;a false charge which is.libelous in itself. Buckley V, Kç,app, 48 
Mo. 161 ; Callahan v. Ingram, ".i^$' Mp. 355, 370, 26 S. W. 1020, This, 
ifldeed, is a settledrule pff lav?, and it is obviously a correct, state- 
jneut where "malice" m^aps» as it does in this déclaration, that kind 
of: malice whicb isalways^ inferred from "a wrongful act, done in- 
tentionally, withput Justification, or excuse"; for it is a truism to 
say that malice is the conclusive inference from such an act, and 
that, since the publication of a false charge that is libelous per se 
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is without justification or excuse, malice is implied therefrom. This 
déclaration of the law has exactiy the same practical effect as the 
more simple and more philosophie rule that malice, in the common 
acceptation of the tenu, — ^that is to say, ill will, evil intent, bad 
motiTe,— is not required to be either pleaded or proved to entitle the 
injured party to recover the actual damages he has sustained from 
the unprivileged publication of a fâlise and libelous charge. The 
persoil libeled is as clearly entitled to full compensation for the loss 
he has sustained from a wrong inflieted with a laudable motive, or 
thrôugh mistake or inadvertence, as from one perpetrated from a bad 
motive, or with a diabolical intent. Ullrich v. Press Co. (Sup.) 50 
N. Y. Supp. 790, 798; Hamilton v. Eno, 81 N. Y. 126; King V; 
Root, 4 Wend. 127. It is a corollary to thèse rules that it is no jus- 
tification for the publication of such a libel that another had spoken 
or written the falee charge, and that the libeler simply repeated 
his statement, and that he gave the name of his informant. It is no 
défense to an action of trespass that another trespassed, and infôrmed 
the défendant how to do it without expense or trouble; and it is 
no excuse or justification for an injury to a fair réputation that an- 
other has commenced to besmirch it, and has fumished the pigments 
to carry on the nefarious undertaking. Sans v. Joerris, 14 Wis. 666; 
Newman v. Foster, 8 Wend. 602; Odgers, Libel & Sland. p. 124. 

But may exemplary or punitive damages be recovered for a libel- 
ous publication, without proof of ill will, hatred, or an intent on the 
part of the libeler to injure his victim? Punitive damages are given 
as an example to the public, to deter others from committing a like 
offense, and as a punishment to the wrongdoer. They are never 
allowable whère the défendant, after due investigation, in good faith, 
with reasonable cause to believe the charge to be true, has published 
it from a proper motive, in the honeet belièf that it is true. Are 
there, however, no circumstances under which the jury may award 
exemplary damages, in the absence of proof of actual evil intent or 
bad motive, on the part of the défendant? May the libeler shut his 
eyes, and blindly publish heinous charges against men and women of 
spotless character and unsullied réputation, and still escape liability 
for everything except the actual damages which they can prove, be- 
cause he had no intention to injure them, no care about tiiem, but 
simply sought to make money from the sale of the racy story? If 
he may not, where is the dividing Une, and who shall détermine in 
each case, the court or the jury, whether or not exemplary damages 
shall be allowed? "It is not every degree of négligence, it is not a 
mère mistake or inadvertence occurring in the course of a reason- 
able investigation, that will lay the foundation for exemplary dam- 
ages for the publication of a libel; and yet every man is bound to 
use his own property and pursue his own vocation in such a way 
that he may not unlawfuUy injure the property or violate the rights 
of his neighbors. Not only this, but when his property or his voca- 
tion borders upon or impinges upon the property or rights of his 
fellow men, he is bound to exercise ordinary care to ascertain the 
extent of that property and of thoee right% and to abstaiu from un- 
necessarily injuring them. 
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Inj Dui;^nt Min. Co. v, jPercy.ÇîoiiiBpl. Min. Oo., 93 Fed. 166, an 
action, ofi.îyiîlfultrea^asSj/tliis court, ;h.eld tliat the plaintiff might 
reeov&iî, more.jthan his acj;ual lœs if the tresjass was willful and 
inteptionalj and that the jury might "la wfully infer that a tres- 
paesej; had .knpwledge of iie right and title of the owner of the 
property uppn ^hich he entered, and tliat he intended to violate that 
right, and to appropriate the prpperty ,to his own use, from his reck- 
lesjs disregard of the owTier's right and title, or from his failure. to 
e:çercise ordinary care fo discoven and protect them." It is difficult 
to perceive why a jury might not likewise infer an intent to violate 
the rights of a plaintiff, in a libel suit, from a stolid indifférence to, 
or recklees disregard of, them. , 

In Day v. Woodworth, 13 How» 363, 371, the suprême court de- 
clared that exemplary damages might be allowed by the jury in 
"actions of trespass, where the injuryhad been wanton or malicious, 
or gross and outrageoue." , 

In Kailroad Co. v. Quigley, 21 How. 202, 214, an action of libel, that 
court held that: 

"Whenever the Injury complained of has been Infllcted maliciously or wan- 
tonly, ana wlth circumstances pf contumely or^ indlgnity, the jury are not lim- 
ited to the ascertainment of a simple compensation for the wrong committed 
agaliist tfie aggrieved person. But tbe malice spoken of In thls rule is not 
merely the doing of an unïawful or injurions a.ct. The word implies that the 
act complained of was concelved in the spirit of mlschief, or of crlmlnal indiffer- 
ence to civil obligations." 

In Eailway Co. v. Arms, 91 U. g. 489, 493, an action of négligence, 
Mr. Justice Davis, in dellvering the opinion of the court, said: 

"Redress commensurate to sueh Injuries should be afïorded. In ascertalning 
its extent, the jury may eonsider ail the îa:ets which relate to the wrongful act 
of the défendant, and its conséquences to the plaintiff; but they are not at 
liberty to go further, unless it wàs done wlUfully; or was the resuit of that reck- 
less indifférence to the righ^s; pf others whlch is équivalent to an Intentional 
violation of them. In that case, the jury are authdrized, for the sake of public 
example, to glve such additlonal damages as the clrciimstances requlre. The 
tort is aggravated by the evil motive, and on this rests the rule of exemplary 
damagt:;." ' 

In Bennètt V. Salisbury, 45 U. S. A^p. 636, 63Ô, 24 C. C. A. 329, 
331, aiid 7» Fed. 769, 771, the circuit court of appeals of the Second 
circuit held that exenipiary damages mi^t be rçcovered in an action 
oi lifcel, although the défendant had no, ill will ôr 'Intent to injure 
the plaintiff, if he was gililty of '"such tvanton disrfegard of, or such 
rèckless indifférence to, tïie rights of others as, t^iàs équivalent to 
the intentional violatioh of such rights." , ' 

ThroUgh âll thèse and many bSier authorities the thought runs 
thàt a rèckless disregàrd of the rights; and feelings of others mày be 
équivalent to àa intentional violation bf them, and that, where such 
rèëkleseness exists, punitive dani,ageenlâyhe allowed, in the discré- 
tion of the jury. A inoment's considération will shëw, however, that 
wh^rèver the violation bf the rigAts of bùe who is slandered or libeled 
rei^pltà from a rèckièsé disregârdofthose rights by the libeler, that 
dî^regard is the equivaletat ofàh intentional violation of them. ÉV' 
ery nïàn is presumed to intend thé ha tural and probable effects of his 
aots and omissions. The natural and probable eifect of the rèckless 
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disregard by the publisher of a newspaper of the rights of hie f ellow 
men to their good names and fair réputations is tlie violation of those 
rights, and hence the reckless disregard of thçm becomes équivalent 
to an intentional violation of them. Moreover, every reason for the 
allowance of exemplary damages applies with as much cogency and 
force to a libel published with a reckless disregard of the rights of 
the libeled as to one published with an evil intent or a bad motive. 
Such damages are allowed as an example to the public, and as a 
punishment to the wrongdoer. The main purpose of their allow- 
ance is to protect the characters and réputations of thoee who hâve 
not been attacked, and to warn ail men not to destroy or injure the 
names that are still good and the réputations that are yet fair. 
The interests of thèse citizens and of the public demand the protec- 
tion of their réputations against assaults that would destroy them 
with a reckless disregard of the rights of their owners as forcibly as 
they do that they shall be protected against those inspired by hatred 
or ïll will. The effect of libels published with recklessness is as 
deleterious as that of libels published with ill will. In truth, the 
demand for the protection against libelous publications made with 
stolid indifférence to, and reckless disregard of, the rights of those 
injured, is far more urgent than the demand for protection against 
thoee published with hatred, because the former are usually in- 
spired by avarice, and are as much more numerous and as much more 
dangerous to individuals and the public as avarice is more prévalent 
than spite. 

Turn it as you will, the reason of the rule and the great weight of 
authority upon the subject lead alike to this conclusion: Exempla- 
ry damages may be allowed by the jury, in actions of libel, when, 
upon a considération of ail the facts and circumstances of the case, 
they flnd that the ipublication bas been made with a reckless disre- 
gard of the rights and feelings of the person libeled, as well as 
where they tind that it has been inspired by hatred or ill will to- 
wards, or an intent to injure, him. Bennett v. Salisburv, 45 TJ. S. 
App. 636, 639, 24 C. C. A. 829, 331, and 78 Fed. 769, 771 f Ullrich v. 
Press Oo. (Sup.) 50 N. Y. Supp. 788, 792; Samuels v. Association, 75 N. 
Y. 604 j Bergmann v. Jones, 94 N. Y. 51, 62; Holmes v. Jones, 121 
N. Y. 461, 467, 24 N. E. 701; Warner v. Publishing Co., 132 N. Y. 
181, 184, 31 N. E. 393; Holmes v. Jones, 147 N. Y. 59, 61, 41 N. E. 
409; Smith v. Mathews, 152 N. Y. 152, 158, 46 N. E. 164; Young v. 
Fox (Sup.) 49 N. Y. Supp. 634; Shanks v. Stumpf (Sup.) 51 N. Y. 
Supp. 154; Callahan v. Ingram, 122 Mo. 355, 371, 372, 26 S. W. 1020; 
Buckley v. Knapp, 48 Mo. 161; Cléments v. Maloney, 55 Mo. 352, 
359. 

It is ordinarily a question for the jury to détermine, in view of 
the particular circumstances of each case, whether or not puni- 
tive damages should be allowed, and the amount of the allowance 
■ is exclusively within their province. Day v. Woodworth, 13 How. 
370; Scott V. Donald, 165 U. S. 58, 89, 17 Sup. Ct. 265; Holmes v. 
Jones, 147 N. Y. 59, 67, 41 N. E. 409. The constitution of the state 
of Missouri, where thèse actions were tried (article 2, § 14), provides 
that: 

94 B\-49 
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"Ip ail sults ana proseoutions for llbel the truth tliereoiE may be given in évi- 
dence, and the Jury, under the direction of the court, shall détermine the law 
and the fact." 

The questions whreh hâve noW heen discussed were presented in 
various forms in the triai of the càgies before ns, ànd hâve been 
properly saved for our considération. It seemed conducive to a 
convenient and expeditlous disposition of the cases to consider 
them before statiag the détails of the exceptions which raise them. 
We turn to a coDsideration of thèse exceptions. The main point 
of attaek is the chargé of the court. The plaintiffS in error did not 
plead or prove the truth of the charges for the publication of which 
thèse suits were brought, but thèy ^îroduced évidence to the effect 
that Shériff Reeder originàted the charges, and stated them to 
their reporters before their publication, and they prayed in their 
answèrs, and in four requests which they presented at the close of 
the trial, that they might prevail on account of this pleading and 
proof. The court carefùlly read to the jury the thrèë libels, stated 
clearly the contents of the answers of the plàintiffs in error, and 
then addressed itself in their order tothe questions of justification, 
mitîgation of damages, compensa tbry'daniagee, exemplary dam- 
ages, and some spécial phases of the cases against the Times Com- 
pany and the World €ompanyi The trial judge properly charged 
the jury that the fact that the libelous matters published were told 
to the publishers by another was no justification foi* their publica- 
tion, and that proposition of law is not challenged in this court, 
although, as we hâve saidj the judge was asked to 'hold'the counter 
proposition at the trial, and exceptions were tàken because he 
refused. The complaint now is'that there wàs erroT in the charge 
of the court on the question of damages, and we haVé 'called atten- 
tion to the fact that this question of justification was presented 
and urged upon the court below because many of the statements of 
the judgè that are now challenged as tending to iiiduce error in 
the assessment of damages were not addressed to that subject at 
ail, but ta the question of justiflcàtibn alone. For example, he 
said: 

"The répétition of slander uttèred by publication in the newspaper malles the 
publisher of that scandai or libel as much responsible in law for the act of pub- 
lication as if the newspaper -Were the originator of the slander; the information 
they receivedi as you will be advised by the court later on, going to the question 
only of damages." 

This was a correct statement of the law. The court did not say 
that the publisher would be liable for as much damages as the 
originator, but that he would be as much liable, and he was speak- 
ing, not of the amount of damages, but upon thè question of a jus- 
tification of the publication. 

It is assigned as error that the court instructed the jury that, 
if the défendant in error recovered, he would be entitled to com- ' 
pensa tory damages, and then said that by "compensatory dam- 
ages is meant simply slich sum of money, such round sum in 
raeasurement, as in the judgment of the jury will compensate him 
for iujury doue to his feeliugs and his character and réputation." 
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He then told them that the action was not founded on spécial dam- 
ages resulting from lôss of business or trade, but on gênerai dam- 
ages for defamation pf character, injustice, and indignity. This 
assignment is leveled at the adjective "round," and it is contend- 
ed that its meaning i s large, and that its use deprived the jury of 
the privilège of returning nominal damages. To our mind it has 
no such significance, and we are unable to persuade ourselves that 
it had any such meaning to the jury. In our opinion, it was used, 
and rightly used, to describe a lump sum, in contradistinction from 
one that is the resuit of calculation or of exact computation. 

The statutes of the state of Missouri require that, in ail actions 
where punitive damages are recoverable, the jury shall separately 
st.ate the amount thereof in their verdict (Laws Mo. 1895, p. 168), 
and it is insisted that the court erred because it told the jury to 
assess such damages in thèse cases as they deemed just and right, 
and did not require them to separate the exemplary damages from 
the actual damages. We hâve searched this record in vain for any 
request on the part of the plaintiffs ib error for such a separate as- 
sessment, nor do we flnd that this statute or this objection was in 
any way called to the attention of the court when the charge was 
delivered and the exception taken. The function of this court is 
to review the supposed errors of the court below. There is no er- 
T-or hère for us to review, because this question was not presented 
to, or decided by, that court. Moreover, if it had been, there was 
no error in the instruction given or the practice adopted by the 
trial court. The fédéral courts are not required to follow subordi- 
nate provisions of state statutes which would incumber the admin- 
istration of the law or tend to defeat the ends of justice in their 
tribunals. O'Connell v. Reid, 12 U. S. App. 369, 378, 5 C. G. A. 586, 
592, and 56 Fed. 531, 537. 

The next subject for our considération is the charge of the court 
upon exemplary damages. While treating the subjects of justifica- 
tion and compensatory damages, the court deflned "malice," in its 
légal sensé, to be "a wrongful act, done intentionally, without légal 
justification or excuse," and used it in that sensé throughout its 
instructions. It told the jury that no justification of the publica- 
tion of the libels had been pleaded or proved, that malice was 
implied from their publication, and that the défendant in error was 
entitled to recover compensatory damages. This was a correct 
statement of the law, under ail the authorities. White v. Nichols, 
3 How. 266. When the court came to the subject of exemplary dam- 
ages, it said to the jury: 

"As I hâve already stated to you, gentlemen of the jury, the publication of 
libelous matter in a newspaper, that is false, and without justification or légal 
excuse, itself expresses malice, and entitles the parties to recover thereon. 
Thèse publications can be made under circumstances which entitle the party to 
something more than what is called 'compensatory damages.' " 

It then proceeded to give the portion of the charge on compen- 
satory damages which has been considered, and continued in this 
way: 

"It is also permissible for the jury to award, in libel cases, what is linown as 
"punitive' or 'exemplary' damages; that is, damages by way of punishment to 
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the party for doing recklessly and wrongftilly an injury to aûotlier, or exem- 
plary damage, such as would be an exaœple to the communlty to prevent such 
•yvpongs apd Injustice to soclety, to punish the party. Now, gentlemen of the 
Jury, you are to détermine for yourselves, from ail the évidence in this case, as 
tô T^^hether or not you give the party punitive damages. Look at ail the cir- 
cumstances and facts in the case, to see whether this publication was made 
undercircumstances such as to entltle the plalntifC to recover punitive damages." 

This portion of the charge is vigorously assailed. It is contended 
that it is erroneous (1) because the charge on malice was not ac- 
companied "with a further chaiPge thàt, in the absence of express 
malice or its légal équivalent, there could be no recovery of ex- 
emplary damages"; (2) bècàùse "the proper légal définition as to 
what is sufacient to authorize exemplary damages was not given by 
the court, and the évidence did not warrant the charge on the 
subject"; and (3) because the court rëfused to give to the jury in- 
structions 5, 7, and 8, which were requested by the plaintififs in 
error, and which read in this way: 

"(5) If you flnd, from ail the clrcumstances, that there was no malice on 
the part of any one of the défendants towàrds the plaintiff Induclng or actu- 
atlng the publication complained of agâinst that défendant, then you can give 
no damages against such défendant on acdount of such malice." ■ 

"(7) If a newspaper Is advised by ofilcers of the law, or other persons, that a 
given party bas been guilty of an offense, and publishes that fact in good faith, 
and without any actual malice against such person, mentloning the source of 
its information in such publication, and havlng reasonable ground to belleve 
that thè facts stated are true, then such defeiidant cannot bé charged with pu- 
nitive damages by reason of such publication. 

"(8) The jury are instructed that it is compétent for a newspaper publisher 
to show, in mltigatlon of any punitive damages sought to be recovered from it 
for the publication of a libel, that It acted upOn information received by it, and 
that it had reasonable cause to bèlievê, and did believe, that the partlcular 
publication complained of was true at the tlme it was made, although it may 
hâve developed, by subséquent occurrences, that as a matter of fact such state- 
ments were not true." 

The relation of malice to the action of libel, and to the recovery 
of exemplary damages, bas been purposely discussed in the earlier 
part of this opinion, and it is ohly nècessary herè to compare the 
charge of the court with the conclusions there stated. In brief , 
they were that malice, in the légal sensé in which the court below 
used it, is implied from the publication of an unprivileged libel; 
that malice, in the ordinary sensé, — that is to say, ill will, hatred, 
or an intent to injure the person libeled, — is not essential to the 
recovery of compensatory damages in an action for libel; and 
that exemplary damages may be recovered either when the publica- 
tion is inspired by ill will or an intent to injure the victim, or when 
it is made with a reckless disregard of his rights. A comparison of 
the charge of the court with thesê conclusions shows that it is 
in strict accord with them. The court spoke of malice in its légal 
sensé. Taken in that sensé, it was implied from the publication of 
the libels, and it remained implied throughout the entire trial, 
for the purposes of compensatory, as well as of exemplary, damages. 
In many cases this implied malice would be insufScient to warrant 
exemplary damages. But this implied malice, together with a 
conscious indifférence to, or a wanton or reckless disregard of , the 
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rights of the défendant in error, was sufScient, even in the ab- 
sence of 111 will or an intent to injure, as we hâve already seen, to 
•warrant an award of thèse damages. This was the efEect of the 
court's charge. There was no direct évidence of ill will, or hatred, 
or intent to injure the défendant in error, on the part of the pub- 
lishers of thèse libels; and their agents testifled, truthfully, no 
doubt, that they had none. The real question was, not whether or 
not thèse agents were inspired by spite or ill will, but whether or 
not they had made the publications with a wanton or reckless dis- 
regard of the rights of Carlisle. The court very properly conflned 
its charge on this subject of punitive damages to this question. It 
told the jury that they might allow exemplary damages for doing 
recklessly and wrongfuUy the injury which had been inflicted upon 
the défendant in error, and that they must look at ail the circum- 
stances and facts in the case, and décide for themselves whether 
the publications were made under such clrcumstances as would 
justify such an allowance. "Recklessly" signifies with a wanton 
disregard of ail conséquences, and hence of the violation of ail 
rights, and its use presented to the jury the proper ruie for their 
guidance upon the question under considération. Cent. Dict. "Reck- 
less"; Plummer v. Kansas City, 48 Mo. App. 484; Railway Co. v. 
Adams, 26 Ind. 78; Cobb v. Bennett, 75 Pa. St. 330. The resuit is 
that the objections that the court did not instruct the jury that 
there could be no recovery of punitive damages, in the absence of 
express malice or its légal équivalent, and that it did not give the 
proper définition of what was necessary to warrant the recovery of 
such damages, must fall, because it declared that the publishing 
of libels recklessly and wrongfully was the légal équivalent of ex- 
press malice, and that such a publication would warrant the re- 
covery of exemplary damages. 

The objection that there was no évidence to warrant the con- 
sidération of exemplary damages by the jury must share the same 
fate. A merchant of unspotted character and unblemished réputa- 
tion, residing and engaged in mercantile business in the city where 
thèse publications were made, was arrested on the afBdavit of a 
stranger, who lived hundreds of miles away, for knowingly having 
in his possession eight stolen cattle. This afiidavit was accom- 
panied with the usual information, verified by the district at- 
torney of a county in Utah, and by the necessary affidavit of the 
assistant district attorney of the same county for a réquisition, 
with the usual réquisition, and with an order for his arrest. When 
he was arrested, he and his attorney protested to ail the agents 
of the plaintiffs in error who inquired of him that he was innocent 
of this charge. An account of his arrëst, and of the charge against 
him, was published, and of this he made no complaint. The sher- 
iff of Mesa county,- who arrested him, and who, so far as this record 
discloses, was a stranger to the agents and employés of the plain- 
tiiïs in error, said in their hearing that the défendant in error had 
been operating with, and associated with, and had been the head 
of, a gang ,of cattle thieves. The publication of this charge is the 
foundation of thèse suits. The défendant in error was in Kansas 
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Oitj^. To ûiany of thé résidents and citizens of that town he was 
not unknoiwn.: His character and réputation for honesty and in- 
tegrity were easily ascertâiinable in the city whéce thèse publica- 
tions were made. We hat^e searehed this record in vain for any 
évidence that, bef ore this charge was published, any of the agenta 
or employés of the plaintiffs in error made any effort, by inquiry 
of any of the acquaiiitanoes of the défendant ini error, except of 
the sherifiE of Mesa couaty and the police of Kansas City, who, they 
knéw, were repeating thèse charges on his statement alone, to 
ascertain whether or not it was true, or that they ever even asked 
the défendant in error or his attdfney whether or not he was the 
head of a gang of cattle thieves, or was associated or operating 
with them. The réputation of this man rested under the légal pre- 
sumption that every man is presumed to be innocent until he is 
proved to be guilty, and under the still stronger presumption on 
which ail men constantly act, in social and business transactions, 
that a man of 40 years of âge, Who bas established a good réputa- 
tion, wouldiûot be guilty of such a crime. The plaintifîs in error 
disregarded thèse presumptions, and published the story of the 
sheriff. A sworn charge; of crime carries with it no presumption of 
truth; much lèss does, the gossip of an: officer. The trial judge 
thought that the puMication of this ' story, under thèse circum- 
stances, presented substantial évidence of the reckless disregard 
of the rights and feelings of the défendant in error, which he was 
not authorized to withdraw from the jury upon the question of the 
allowance of exemplary damages, and we are ail of the same 
opinion. : >i 

Another. contention bf counsel for plaintiflfs in error, under this 
exception, is that punitive damages cannot be recovered of their 
clients, because they are corporations. But the charges which they 
published were gathered and circulated in the course of their or- 
dinary business by their agents who were acting within the scope 
of the authority and duty intrusted to them, and for "acts done by 
the agents of a corporation in the course of its business and of 
their employment a corporation is responsible in the same manner 
and to the same extent as an individual is responsible under similar 
circumstances." Railwav Oo. v. Prentice, 147 U. S. 101, 109, 13 Sup. 
et. 261; Railroad Co. v.'^Quigley, 21 How. 202, 210; Bank v. ftra- 
ham, 100 U. S; 699, 702; Sait Lake City v. Hollister. 118 U. S. 
256, 261, 6 Sup. et. 1055; Railway Co. v. Harris, 122 U. S. 597, 608, 
7 Sup. et 1286. 

The conclusions already announced pràctically dispose of the 
refusai to give the three instructions réquested. The flfth was a 
mère truism, from the failure to give which it is évident that no 
préjudice could possiblyhave arisen. It was a request to say to 
the jury, in effect, if yoU'flnd no malice, you eau give no damages 
on accouutof malice, or, in other words, you will give no effect to 
a, nonexistent cause. No pfejudice can arise from the refusai to 
give such an instruction. It may be further said that in thèse 
eases malice, in the légal sensé, was implied from the publications, 
and the jury were not at liberty to flnd that it did not exist, while 
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malice, in the sensé of ill will, was not essential to a recovery, so 
that the only efïect of the instruction, if given, would hâve been 
to mislead or to puzzle the jury. The seventh instruction was 
properly refused, because it did not présent the crucial question 
in the case,— whether or not the publications were made with a 
reckless disregard of the rights of the défendant in error,— while 
the charge of the court tersely and fairly presented it, because it 
was framed on the erroneous theory that there could be no recovery 
of exemplary damages unless the publication of the libel was in- 
spired by actual malice or ill will, and because it assumed that the 
jury were at liberty to ând that some of the plaintifls in error had 
published the libels in good faith and with reasonable ground to 
believe that ail the libelous matter which they published was true, 
when the facts proved were insufScient to warrant such tindings. 
There was some of the libelous matter published by the World 
Company and some of that published by the Journal Company that 
there is no évidence that either of them had reasonable ground to 
believe; and, in the case of the Times Company; notice of the 
falsity of the charges was repeatedly given to its agents by Carlisle 
and his friends before they were published, and its city editor tes- 
tifled that ail they knew about them from any other source was 
that the sheriff said he believed them. A publication under such 
circunastances could not hâve been made "in good faith." Lee v. 
Bowman, 55 Mo. 400; Coover v. Johnson, 86 Mo. 533. The eighth 
request was properly refused because it assumed that the jury were 
at liberty to ând that some of the plaintiffs in error believed ail 
of the libelous matter which they published, while there is no évi- 
dence in the record that any of them, or any of their agents, ever 
had such a belief. 

On the evening of the day of the arrest, a friend of the défend- 
ant in error and his partner went to the office of the Times Pub- 
lishing Company, met the city editor, told him that the charges 
against Carlisle contained in the article which had been published 
on that day in the Kansas City Star, and which was then before 
him, were false, and that Carlisle was innocent, and, according to 
the testimony of the city editor, demanded that he should print 
nothing about it. The article subsequently published in the Times 
the next morning contained substantially the same charges made 
in the article in the Star. When the interview with Mr. Carlisle's 
friend and partner took place, the Times article had been written 
by the police reporter, and either at or after this interview the city 
editor inserted a statement to the effect that the défendant in er- 
ror claimed that he was entirely innocent of the charge, and then 
published it. Before preparing the article the police reporter had 
talked with Carlisle, and the latter had told him that the charge 
against him of receiving the stolen cattle tvas trumped up, 
and his attorney, W^afson, had informed him that Carlisle could 
prove his innocence of it. In answer to the question why he pub- 
lished the statements in the Times article of charges other than 
that for which the arrest was made, the city editor of the Times 
testifled; 
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"Now, this man Eeeder. The only thlng, according to lils statement— the 
orily spécifie charge they eould get against this man— was he haà received eight 
heàd of cattle. But this man Eeeder, who came from Colorado, believed that 
Mr. Carlisle was the head of an organized gang of cattle thieves. I say Ue 
believed it, and that was ail we knew about it." 

When the friend of Carlisle protested against the publication of 
the'matter in the Staj, the night before the Times Company pub- 
lished its article, this city editor replied that he intended to publish 
it anyway, and his assistant, or some other person in the oiSce, 
added an injunction to read the Times and keep posted. It is as- 
signed as error that the court below, in presenting this évidence to 
the jury, stated it incorrectly, and then instructed them, in effect, 
that when a newspaper is warned and notifled that a charge is 
false, wrong, and trumped up, and then proceeds to publish it, it 
thereby afflrms it, becomes sponsor for it, and answerable to the 
party injured, and that it was for them to say, under ail the circum- 
stances of the case, whether, if the Times Company published the 
libel, even with the addition to the efEect that Carlisle claimed to 
be entirely innocent, it did or did not exhibit a wanton disregard 
of the rights of others. The testimony of the witnesses in the 
case of the Times Company has been carefuUy compared with this 
part of the charge of the court. There are verbal inaccuracies in 
the statement which the court made of this évidence. In some in- 
stances testimony attributed to one witness was given by another, 
but the substance and effect of the testimony relative to the action 
of the Times Company was clearly and fairly stated by the court, 
and the law was correctly declared, There was no just ground for 
exception to this part of the instructions to the jury. 

It is assigned as error that the court below refused to permit the 
introduction of proof of the article in the Star, and its publication, 
in mitigationi of damages, and that, while it admitted proof of the 
fact that this article was before the city editor of the Times and the 
friend and partner of Carlisle at the interview on the evening of 
February 20th, it restricted its effect to that fact. But the article 
in the Star was not évidence of the truth of the statements it con- 
tained, and it was not admissible in mitigation of damages in the 
action against the Times Company, because it was not pleaded in its 
answer in that case. For the same reason the offer to prove, by the 
testimony of the reporter of the Star, that he communicated what 
Eeeder had tôld him to the reporters of the plaintiffs in error before 
they ptiblishëd their articles, was properly rejected. Neither of the 
answers pleaded or euggested the article in the Star or the story of its 
reporter as one of the sources which induced the plaintiffs in error 
to make euch publications. In jurisdictions which hâve adopted the 
Code, matter in mitigation of damages must be pleaded before it 
can be provéd. Eev. St. Mo. 1889, § 2081; l^orthrup v. Insurance 
Co., 47 Mo. 435, 444; Burt v. Newspaper Co., 154 Mass. 238, 244, 28 
N. E. 1; Hewitt V. Pioneer-Press Co., 23 Minn. 178. 

It is also assigned as errof that the reporter of the Star was not 
permitted to testify in theee actions to what Sheriff Reeder told him 
at the time of the arrest of Carlisle. As we hâve aiready eeen, his 
testimony upon this subject was not compétent in mitigation of 
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damages, but it is suggested that it was admissible for the purpose 
of contradicting and impeacliing the testimony of Reeder. A perusal 
of Eeeders testimony, however, discloses the fact that no founda- 
tion was laid therein for his impeachment. No questions were asked 
him which would allow of his impeachment by the testimony of this 
reporter. 

In connection with the rejection of this testimony, much com- 
plaint is made of the action of the court in the submission of the 
évidence upon the question of mitigation of damages to the jury. 
The record and the charge hâve been carefully examined upon this 
subject, with the resuit that it seems to us that this complaint is not 
warranted. The court expressly charged the jury that, while the 
answers did not plead justification, they eet out the facts and cir- 
cumstances out of which the publication of thèse articles grew, for 
their considération on the question of the mitigation of damages and 
that they should look at ail the circumstances and facts in the case 
to see whether the publications were made under such circumstances 
as to entitle the défendant in error to recover punitive damages. Ail 
the réquisition papers had been received in évidence. The reporters 
of the plaintiffs in error had been permitted to testify fully to their 
examination of thèse papers, and to ail that Sheriff Eeeder had told 
them. With this évidence before them, thèse instructions gave to 
the jury ail that the plaintiffs in error had pleaded, and ail that they 
had proved, for their considération upon the question of mitigation 
of damages, and they were too plain for mistake, misconstruction, or 
misunderstanding. 

When the charge of receiving the eight head of stolen cattle was 
dismissed by the court in Colorado, the World Company published 
an article, purporting to be signed by Sheriff Eeeder, to the effect 
that the charge had been dismissed by the entry of a nolle prose- 
qui, and that the défendant in error was thoroughly vindicated 
in a lengthy opinion on the merits of the case submitted by the district 
attorney. The Journal Company and the Times Company made no 
publication of thèse facts, and did not publish the fact that the de- 
fendant in error brought thèse actions. In its charge the court called 
the attention of the jury to the publication of this article by the 
World Company, told them that if, when a publisher ascertains the 
fact that he has done an injustice, he makes the amende honorable, 
and says he has done a wrong, he has then acted the mànly part; 
that public opinion and juries ought to appreciate such an act; and 
that the jury ought to coneider this later publication by the World 
Company in mitigation of damages. It is assigned as error on the 
part of the Journal Company and of the Times Company that when 
the court gave this charge, and whlle speaking of a publisher, it 
added: 

"But If, having slandered you and libeled you, he doggedly remains réticent 
from that day fortli, leaving you to run down and to catch this swift-footed 
slander that goes through the world, that is another question for the jury." 

But this statement of the court was certainly true in fact, and we 
are unable to discover why it is not true in law. A différent ques- 
tion is surely presented, when a jury is to consider +he damages to- 



778 94 FEDERAL REPORTER. 

be allowed for a publication of a false charge of crime which bas 
been protoptly retracted, f rom that which is presented when it is to 
aseess the damages for one that bas not been withdrawn. One of 
the crucial questions in this case was whether the publications were 
made with wanton indifférence to, and reckless disregard of , the 
rights and feelings of the défendant in error. Silence after he was 
vindicated, and silence when he sued for the publication of the libels, 
présents this question in a far différent light f rom that in which a 
prompt publication of the vindication places it. Publishing Co. v. 
Hallam, 16 U. S. App. 613, 645, 8 C. C. A. 201, 206, and 59 Ped. 530, 
535. 

Another portion of the charge to which objection is made reads in 
this way : 

"One of the.cqunsel In this case argues that Mr. Oarlisle never went to the 
papers, and asketf them to make thèse corrections. Gentlemen of the jury, it 
is not the (îuty---lt is not required—of a citizen, when a newspaper lihels him, if 
it does liljel hiin, to go and hunt the libeler up, and entreat and implore him to 
rectify it. It is the duty of the publisher to look out for the facts, and to make 
corrections if the facts warrant it. It is not the duty of a man to go to them." 

There is nothing questionable in this 'excerpt from the charge, 
except the last sentence but bne, and that must be read and inter- 
preted in the light of the subject under discussion when it was deliv- 
érèd. If the question of which the court was treatiiig had been 
whether or not a person libeled could recover datnages for the f allure 
of the libeler to discover the truth and publish it after he had circu- 
lated the libel, and the court had charged that he might, such an 
instruction wouldùndoùbtedly bave been error. But this was not 
the subject tinder considération hère, afid this was héither the mean- 
ing nor the ettect of the déclaration of the court. The question 
uhder discussipii' Was whether or not the fact that the défendant in 
èrror did. not go to the publisljers, and tell them the facts, and de- 
manda retraction, aftër the' libelfe werë'éirculatèd, was any justifica- 
tion or ;eiçtiee for thfeir original publication. The court properly 
charigfed, th'at it was nôt, scM thè rémsirk that "it i's the drity of the 
publishef to look after the facts, and to make cori'ectiohs, if the facts 
Warrant it. ' It is not the duty of a man to go to theni,"— was used 
argnendo, dnly tb support and enfôrce this rule, and nôt to announce 
atibther and'an e,ntirely différent propiisition of law, which was not 
in the mind bf either cburt or jury. 'The cbiinection in which thèse 
jwords were ùéed made it impossible for the jiiry to misunderstand 
them, and in that bbhnéctibn their usé washot erroiieous. 

Many assiguments of error are madé; and much cômpla;int is in- 
duiged in, because the court below limite'd the effect of the réquisition 
papers when thèy werë received iû évidence. An examination of 
thèse exceptions discloses the fact that the real objection to this 
liraitation w^s that thè court did not permit théier use for the pur- 
pose of proying thiÇ truth of the facts which they recited. The propo- 
sition that the affldavit of the complaining witness, or the affldavits 
of the offlcerB based upon it, constitute any évidence of the truth 
of the chargés made therein, in thèse actions of libel, is unworthy 
of considération. ' It is said, however> tbat great injustice was done 
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because the court failed to mention in ils charge the afiadavit of the 
assistant district attofney upon which the application fur a réquisi- 
tion was granted. But the foundation of the réquisition proceed- 
ings was the aifidavit of the complàining witnees, Ohipman. No 
coniplaint is made that this was not mentioned to the jury. This 
affidavit was accompanied with the affldavit of the district attorney, 
or the information, and with the affldavit of the assistant district 
attorney, or the application for the réquisition. But it is common 
knowledge that the affidavits of thèse officers are generally based 
upon the complaint of the witness who makes the charge, jhey do 
not purport to rest upon personal knowledge, but upon the informa- 
tion presented by the prosecuting witness; so that, when his affida- 
vit is received, thèse formai affidavits of the officers are not of surpass- 
ing importance. Moreover, it was entirely in the discrétion of the 
trial court to mention such affidavits, or to fail to mention them, 
in its charge, provided it fairly reviewed the évidence presented by 
the contesting parties. Our conclusion is that the failure to men- 
tion the affldavit of this assistant district attorney, was the exercise 
of the discrétion of the court in reviewing the testiraony, with which 
we cannot interfer«, and that the case présents no évidence of an 
abuse of that discrétion, or of any injustice resulting from the man- 
ner of its exercise. 

The entire charge of the court is challenged as partial and inflam- 
matory. Careful and repeated readings of it, and of every objection 
made to it, hâve led us ail to the conclusion that it was, on the whole, 
a just and fair présentation of the law and the facts of thèse cases. 
The truth undoubtedly is that the plaintiffs in error published the 
libels without spécial ill will or spite againet Carlisle, on the theory 
that they were warranted in doing so because the sheriff of Mesa 
eounty made the charge they contained in the hearing of their re- 
porters. This was a fatal mistake. Its commission left them with- 
out any défense against judgments for some amounts in thèse actions. 
The only question the cases really presented was what the amounts 
of the judgments ^liould be. This was not ail. The publication of 
the charge that Carlisle had been operating with, or associated with, 
or had been the head of, a gang of thieves, on the etatement of this 
sheriff, without investigation or inquiry concerning its truth of any 
one but their informant and those who were repeating it on his in- 
formation alone, in the face of the presumption of innocence, which 
the law throws around the upright man who has established a char- 
acter for honesty and integrity, indicates so grave an indiiîerence 
to and disregard of a right of the défendant in error df^med preçious 
by every honorable man, — the right to the préservation of his good 
name unsullied, — that the court could not lawfully refrain from sub- 
mitting to the jury the question of exemplary damages. We fear 
that counsel for the plaintiffs in error, in their criticisms of the trial 
court, hâve forgotten some of thèse facts. They hâve been instant 
in season and out of season in the défense of thèse cases. With rare 
skill and ability they hâve presented to the court below, and to this 
court, every considération — every suggestion^favorable to their- cli- 
ents. But they were defending cases which the law forbade them 
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to completely -win. It is hard to conduct a contest that must be 
lost. It is trying tp receive with equânimity adverse rulings that are 
fatal to a défense, aitjiough expected and known to be right. We 
fear that the beat of the s.trife, the zeal of the advocate, and the 
unavoidable annoyànce of inévitable défeat, bave produced some 
obliquity of vision on the part of the côunsel for the plaintifls in 
errer when tbey look at the charge of the court. Some of their criti- 
cisms of it seem to us to attribute strained and unnatural meaninga 
to plain and correct déclarations of law, and to apply other déclara- 
tions to subjects to which they had no référence. In some of their 
criticism We fear they forgot for the moment that it was the duty 
of the court to déclare the law applicable to the facts of thèse cases, 
to announce that the publications were not justifled, and to submit 
the 4uestion of punitive damages to the jury, whatever the effect 
of this action might be upon the parties to the suit, vphile their duty 
was discharged when they considered the law and the facts solely 
with référence to their efifect upon their clients. The facts in thèse 
cases were such that an impartial Statement of them, and a clear and 
concise enunciation of the law which applied to them, could not be 
made welcome to counsel for the plaintififs in error or to their clients. 
A hesitating, confused, and obscure présentation of the law and the 
facts might hâve been more favorable to them, but no just exception 
can be taken because correct déclarations of law are plainly and 
forcibly given, or because apt and impartial références to the ealient 
facts of a case aï"e madé. There were, as we bave said, some inac- 
curacies in some of the court's statements of the facts. In a few 
instances teetimony given or a statement made by one witness or 
person wâs attributed to another. But the court did not undertake 
to recite or fefer to ail the évidence, the mistakes in its références 
to it were insubstantial and ineffective, and the whole question of 
the existence and effect of the évidence was left to the jury, in whose 
province it fell, 

The more cal*efully we hâve studied the record, the rulings upon 
the évidence, and the charge of the court in this case, the more firm 
our conviction bas grown that the trial was, on the whole, fairly 
conducted ; that the références to the évidence in the charge were just 
and impartial; that the instructions to the jury contained a terse, 
clear, and correct statement of the law of the cases; and that there 
was no subetantial errbr in the proceedings. This conviction is con- 
ârmed as we review the entire case, and the arguments and briefs of 
counsel, by the fact that the counsel for the plaintiffs in error assign 
more than 75 errors in each of thèse cases, and epecify in their briefs 
74 upon which they rely. None of them hâve escaped our considéra- 
tion. But none of them which bave not already been considered 
demand ^xtended notice or discussion. The 48th, 49th, 50th, 51st, 
and 52d assignments are that the court did not instruct the jury to 
return a verdict in favor of each of the plaintiffs in error; that it al- 
lowed the défendant in error more than three peremptory challenges 
(Insurance Co. v. Hillmon, 1,45 U. S. 285, 12 Sup. Ct. 909) ; that it re- 
fused to permit the plaintiffs in error to prove that Carlisle had not 
sued, or made any claim against, Chipman or his company for char- 
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ging him with receiving the eight stolen cattle; and that it refused to 
permit them to ehow that he had never made any claim against the 
Sheriff Reader for the slander he had uttered. When counsel of the 
learning and ability of those who preeented this case gravely an- 
nounce to an appellate court that they rely upon 74 alleged errors 
for a reversai of judgments against their clients, and some of those 
specifled turn ont to be as frivolous as those we hâve just cited, it 
is at leaet difflcult to resist a suspicion that they themselves were 
not certain there was any substantial error in the case. The judg- 
ments of the court below must be afBrmed, and it is so ordered. 



FELTON V. BULLARD. 

(Circuit Court of Appeals, Sixth Circuit. May 15, 1S99.) 

No. 617. 

t. Mastek asd Servant — Ikjurt of Railroad Employé from Dkfkctivb 
Cahs— Ohio Statuts. 

Section 2 of tlie Ohlo act of Aprll 2, 1890 (87 Ohio Laws, 149), which 
makes it unlawful for any railroad corporation to knowingly or negli- 
gently use or operate any car that is defective, or upon which any at- 
tachment is defective, makes no distinction between the cars owned by 
the corporation and foreign cars which it may operate, and the duty of 
proper inspection applies equally to both; and under the further pro- 
visions that, If any employé shall recel ve an injury by reason of any dé- 
tective attachment, the company shall be deemed to hâve had knowledge 
of the defect, and proof of the defect and injury shall be prima facie 
évidence of Its négligence, as construed by the suprême court of the state, 
to overcome the presumption of knowledge on the part of the company, 
raised by the statute on such proof, it is not suffleient to prove that tlîe 
company fumished a sufiBcient and compétent inspector, but actual and 
proper inspection, or Its équivalent, must be shown. 

8. 8ame — Duty op Railhoad Company to Inspect Foreign Cars. 

As a matter of gênerai law, independently of statute, a railroad com- 
pany owes to its servants engagea in handling or operating foreign cars on 
its road the légal duty of not exposing them to dangers arising from de- 
fects which might be discovered by reasonable inspection before they are 
admitted into its trains, and for the négligence of an Inspector in that re- 
gard the master is responsible. 

8. SaME — SUFFICIENOT OF INSPECTION..- 

A mère Visual inspection of the grab irons constituting the ladders on 
cars, which brakemeu are required to use more or less while the cars 
are in motion, cannot be held, as a matter of law, to be a sufticient in- 
spection; and whether an inspection made was in fact a reasonable and 
suffleient one Is a proper question for the .1ury. 
4 Samb — Action por Death of Brakeman — Trial. 

In an action against a railroad company to reeover for the death of a 
brakeman, caused by the breaking from the car of a handhold forming 
part of the ladder upon which he was descending from a moving car, the 
testimony of an inspector that lie inspected the car on the day before the 
accident by climbing up the ladder at one end and down that at the 
other Is insufHcient to warrant a peremptory instruction for the défend- 
ant, where the évidence disclosed that the iron was lield to the car at one 
end only by a pièce of a rusted screw half an inch long and imbedded in 
rotten wood. 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 
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Lawrence MatWeih, for plaintiff in error. 
Harvey Scribûer,' for défendant in errot. 

Before TAFT anâ LUETON, Oircliit Jùdges, ajid CLARK, Dis- 
trict Judge. ' ■' ■ ■ '■ 

LURTON, Girtuit Judge. Edward McCarn^ a brâkeman in the 
service of the' plaintiff in error, Iva^ killed; while descending from 
the top of â^ toiOTirig car, by reasbn of the dèféctive character of a 
grab iron, iV^hich broke off and thrëw him befleath the wbeels. 
This grab iron was attached to the end of a foreign car, which 
belonged to the Grand Trunk Railway Company, which had been 
received the day before from a Connecting railway company. The 
grab iron was of the usual construction, and had been attached to 
the end of the car, in the usual way, by two screws, each of from 
three to four inches in léngth; one being at eàch end of the iron. 
An examination after the accident disclosed the fact that one of 
thèse screws was badly rusted, and had long been broken, so that 
it supported one end of the iron by a stub only one-half inch in 
length, which rested în wood much decayed. The screw at the 
other end appeared to ha;ve been freshly broken or wrenched in 
two; a part being pullfed out with ^thè grab iron when it came ofif 
the car. That tîiis defective grab iron was the direct cause of the 
death of the intestate was not disputed. It constituted an attach- 
ment upon a car at the tinie being operated by the receiver upon 
a Une of railway within the state 6f Ohio. 

The Ohio ax;t of April 2, 1890, so far as it bears upon the facts 
of this case, furnishes a rule of law which must govern its disposi- 
tion. The second section of that act raakes it unlawful for any 
railway corporation to knowingly pr negligehtly use or operate any 
<;ar that is defective or upon which any attpLChment thereto belong- 
ing is defective. It also provides that, if an employé of any such 
corporation shall receive any injury by reason of any defective at- 
tachment thereto belonging, the corporation "shall be deemed to 
haye had knowledge of such defect, before and at the time such in- 
jury was so sustained," and that, when the fact of such defect shall 
be made to appear by such employé or his légal représentatives 
in an action against any such railroad corporation for damages on 
aCcouht of such injuries, so received, the same shall be "prima facie 
évidence of négligence on the part of such corporation." 87 Ohio 
Laws, 149. This section of this statute recognizes no distinction 
between the liability of a railway company for injuries sustained 
by its employés through the opération of defective cars owned by 
such corporation and injuries sustained from defects in foreign 
cars. The statute applies to cars "owned and operated, or being 
run and operated, by such corporations." The liability is the same 
in either case. How, then, may this prima facie évidence of cor- 
porate négligence bé rebutted? Prior to the passage of this act 
the décisions of the suprême court of Ohio were to the effect that a 
railroad company was not liable to a brakeman for the négligence 
of a car inspecter, it bèing held that the brakeman and the in- 
spector were fellow servants. Railroad Co. v. Fitzpàtri'cK, 42 Ohio 
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St. 318; Railroad (Jo. v. Webb, 12 Ohio St. 475. The third section 
of this aet changes the law of fellow servant in the cases to which 
it applies. That section provides that: 

"In addition to the liability now existing by law, that every person in the 
employ of such compauy, ac-tually having power or authority to direct or 
control any otlier employé of such company, is not the fellow servant, but 
superior of such other employé, also that every person in the employ of such 
Company having charge or control of employés in any separate branch or de- 
partment, shall be held to be the superior and not fellow servant of employés in 
any other branch or department who bave no power to direct or control in the 
branch or department in which they are employed." 

This section would seem to hâve no bearing upon the case now 
to be decided, inasmuch as the inspecter employed by the receiver 
had no subordinates, and had no power "to direct or control any 
other employé" of the receiver. He was sole inspecter, with no 
power of direction or control and no assistants. The situation is, 
therefore, unique. The inspecter, under the décisions of the Ohio 
courts, which deubtless constituted a part of "the new-existing 
law" referred to in this section, was the fellow servant of the 
brakeman. This "now-existing law" is not changed by this sec- 
tion, except in se far as speciflcally provided by this enactment. 
Conceding, therefore, that the third section has no application to 
the peculiar facts of this case, we reach the inquiry as te the effect 
of the second section, which créâtes a statutory presumption of 
cerporate knowledge of the defect from évidence of its existence 
and an injury sustained by an employé engagea in opération of 
such defective car. Is that prima facie case rebutted by évidence 
that the railroad corporation had furnished a suflBcient and com- 
pétent inspecter? This question finds its answer in the case of 
Railway Co. v. Erick, 51 Ohio St. 146-162, 37 N. E. 128. One of 
the questions in that case arose upon the refusai of th» trial court 
to instruct the jury that if the company had employed a compétent 
inspecter, whose duty it was to carefully inspect ail cars and their 
appliances before they were pemiitted to go ont, the company 
would not be liable if he neglected to make such inspection. This, 
in various forms, was refused. The suprême court held that the 
presumption of knowledge ef the defective condition of the car in 
question, raised by the proof of the defect and injury, under thé 
second section of the act of April 2, 1890, was not rebutted by 
proof of the empleyment of a compétent and sufiBcient inspecter. 
Upon this question the court said : 

"The presumption of knowledge of the defect, before and at the timé of the 
Injury, is,' by the statute, chargeable to the company; and this statutory pre- 
sumption cannot be overcorae by proof of facts which only raise a presumption 
that the company did not hâve such knowledge. Compétent and careful 
inspectors are presumed to properly Inspect the cars and their attachments, 
but such presumption would not overcomë the statutory presumption of knowl- 
edge of defeets before and at the time of the injury. It would take an 
açtual and proper inspection, or its équivalent, to overcomë the statutory pre- 
sumption of knowledge of such defeets. It will be noticed that this section of 
the statnte also provides tbat, in the trial of a personal Injury case agalnst 
a ra,i)road company, the fact of such defect in its cars or their attachments 
shall be prima facie évidence of négligence on the part of sueh corporation." 
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TJiat tihis section of the statute' coiistitutes à mère rule of évi- 
dence, as decided by liie same court in Pennsylvania Oo. v. McOarin, 
54 Ohio St. 10, 42 N. E. 768, and Hesse v. Railroad Ck)., 58 Ohio St. 
167, 50 :N. E. 354, is no answer. Tbese cases in no way diminish 
the weiglit of ttie case of Railway Co. t. Erick, supra, as an au- 
thoritative construction of the statuté, in which it is held that the 
statutôry presumptiOn ôif knowledge is not rebutted by anything 
less than évidence that there was "an actual and proper inspec- 
tion.» 

Aside from the effect to be given to the second section of the 
act of 1890, we hold that the duty of inspecting foreign cars is a 
duty due from the master to his sei^yant, and that the master is 
responsible to the servant for ail defects which would be disclosed 
by a rçasonably careful inspection. The well-known course of 
business pursued by carriers in this country involves so large a use 
of foreign cars as to make it inadmissible that any distinction 
should be recognized between the duty of caring for the safety and 
protection of employés engaged in operating such cars and that 
exacted in respect to cars owned or controlled by the carrier. Em- 
ployés can no more be said to assume the responsibility for inju- 
ries due to the defective condition of foreign cars than they can 
be said to assume the risk arising from defects in domestic cars 
which might hâve been discovered by proper inspection. In the 
one case, as much as in the other, the inspecter is discharging the 
duty of the master to his servants, and for his négligence in this 
particular the master is responsible. The question is one of gên- 
erai, and not local, law, unless controlled by statute. It is, there- 
fore, a question for the courts of the United States to décide upon 
their own judgment as to the common law controlling the ques- 
tion. Eailroad Co. v. Baugh, 149 U. S. 368, 13 Sup. Gt. 914; Rail- 
road Co. v, Hambly, 154 U. S. 349, 14 Sup. Ct. 983. 

To support the contention that, in the matter of the inspection 
of foreign cars, the ingpector is the fellow servant of the men 
operating such cars, the cas:çs of Mackin v. Railroad Co., 135 Mass. 
201, and Coffee v. Railroad Co., 155 Mass. 21, 28 N. E. 1128, hâve 
been cited. In Mackin v. Railroad Co-, the court, in discussing the 
duty of carriers to receive from other companies cars to be f orward- 
ed, said: , - 

"The obligation of drawlng cars over Its road would not extend to such as 
were In an unsafe condition; but, as to cars so received, the dtity of the de- 
fendant Is, not that of furnlshlng proper instrumentalltles for service, but of 
inspection, and this duty is performed by the employment of sufflcient, compé- 
tent, and sultable inspectors, who are to act ùnder proper superlntendence, 
rules, and instructions; and, however It mày be as to other cars, the inspectora 
must be deémed to be engaged In a common employment wlth the brakeman, 
as to such cars, while In transit, and until ready to be Inspected for a new ser-V' 
Ice." ;' ,,, ' . 1 

In the later case of Chandier v. Railroad Co., 159 Mase. 588, 589, 35 
N. E. 89, the court declined to extend the exception made in the 
earlier cases to foreign cars employed in any way by the receiving 
Company for its own useis during the process of forwarding them. 
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The rule which we deduce as having the support of thé weight 
of authority and reason is that a railroad company owes to its 
servants engaged in handling or operating foreign cars the légal 
duty of not exposing them to dangers arising from defects which 
might be discovered by reasonable inspection before theyare ad- 
mitted into its trains. Gottlieb t. Eailroad Co., 100 N. Y. 462, 3 
N. E. 344; Goodrich t. Railroad Co., 116 N. Y. 398-401, 22 N. E. 397. 
In the case last cited the New York court of appeals said: 

"It was decided in Gottlieb v. Eailroad Oo., 100 N. Y. 4C2, 3 N. E. 344, tbat a 
railroad company is bound to inspect the ears of another company, used upon 
its road, just as it would Inspect its own cars; that it owes thls duty as master, 
and is responsihle for the conséquences of such defects as -would be disclosed 
or discovered by ordinary inspection; that, when cars corne in from another 
road which hâve defects visible or discernible by ordinary examination, it must 
either remedy such defects or refuse to take them. This duty of examining for- 
eign cars must obviously be performed before such cars are placed in trains 
upon the defendant's road, or fumished to its employés for transportatlon. 
When se furnished, the employés whose duty it is to manage the trains hâve a 
right to assume that, so far as ordinary care can accompUsh it, the cars are 
equipped with safe and suitable appliances for the discharge of thelr duty, and 
that they are not to be exposed to risk or danger through the négligence of their 
employer." 

This rule, as thus stated, was approved and applied in Eailroad 
Co. T. Mackey, 157 U. S. 72-91, 15 Sup. Ct. 491. In concluding a dis- 
cussion of the question, the court, speaking by Justice Harlan, 
after quoting from Goodrich v. Eailroad Co. the paragraph we hâve 
set eut above, said: 

"We are of opinion that sound reason and public policy concur in sustainlng 
the principle that a railroad company is under a légal duty not to expose its 
employés to dangers arising from such defects in foreign cars as may be dis- 
covereid by reasonable Inspection before such cars are admitted into its trains." 

In the later case of Eailway Go. v. Archibald, 170 U. S. 665-669, 
18 Sup. Ct. 777, the suprême court again had under considération 
the duty of a railroad company to its servants in respect to foreign 
cars, and followed the doctrine announced in the case of Eailroad 
Co. T. Mackey, cited above, saying: 

"That It was the duty of the rallway company to use reasonable care to see 
that the cars employed on its road were in good order and fit for the purposes 
for which they were Intended, and that its employés had a right to rely upon 
this being the case, is too well settled to require anything but mère statement. 
That this duty of a railroad as regards the cars owned by it exists also as to 
cars of other rallroads received by it, sometlmes designated as 'foreign cars,' Is 
also settled." 

That this duty is not discharged by merely furnishing an in- 
spector compétent to discharge the duty is very clear, and that this 
was the holding in both the cases decided by the suprême court 
of the United States, and cited above, is most apparent from an 
examination of the facts of the cases, as well as from the language 
employed by the court in considering the duty as one identical in 
character with that resting upon the master in respect to the in- 
spection of his own cars before admitting them into its trains. That 
the master is responsible for the négligence of such an inspector, 
and that the inspector is not the fellow servant of those operating 
94 F.-SO 
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such foreign cars, is the necessary conclusion f rom the character 
of the duty. 

In Railroad Co. v. Herbert, 116 U. S. 642, 6 Sup. Ct. 590, the 
court held that the inspector was not the fellow servant of a brake- 
man who was injured through the négligence of the inspector, who 
failed in his duty as inspector. Upon the same grounds he is not 
the fellow servant of a brakeman who sustains an injury through 
a defect in a foreign car, provided the defect was one which might 
hâve been discovered by the exercise of reasonable care in the 
proper inspection of the car by the inspector. 

At the close of the charge, which included much upon the gênerai 
subject of the exercise of care in making such an inspection as 
was possible and usual when foreign cars were received, and to 
which no exception was taken, the court was asked to charge as 
follows: 

"If the defect was iktent,— that Is, one not visible,— the défendant is not 
llable, If the injury occurred by reason of such latent or invisible def ects." 

In response to this request the court instructed the jury as fol- 
lows : 

"I would not put It upon the ground of visibility alone. I will give it as I 
hâve already done,— if it was not discoverable liy fair and reasonable and an 
ordinarily prudent inspection. It does not dépend upon the mère question of vis- 
ibility alone, but It dépends upon that. Of course, it is an important circum- 
stance. If It was visible, so that everybody could see it, wby, it would be nég- 
ligence not to seé it. But if it was latent and concealed, in the sensé that a 
reasonable and ordinarily prudent inspection would not diseover it, then the 
railroad company is not lia blé;" ■ 

The refusai to instruct in the words of the request is now assigned 
as error. Thei-e was évidence tending to show that neither the 
broken and rust«d condition of onp of the screws by which the grab 
iron was held to the wood of the car nor tjte decayed condition of 
the wood surrpunding this broken screw wâs visible, ïronj the sur- 
face. Indeed, the evidpHce strongly indicated that no mère visual 
inspection would hâve disclosed thedangerous conditioiiof this grab 
iron. But would a mère visual inspection of such an âttachment be 
i^ueî and reasonable inspection of such ah instrumentâlity? Was 
no other inspection reasonable and possible, under the^ circumstances 
under which such cars are received and forwarded? Would a mère 
Visual inspection Of a car wheel be regarded as ordinary and reason- 
able? If the tapping of the wheel with a hammer would disclose by 
Sound the présence or absence of a fracture which might not be dis- 
closed to the eye, could it be said that so ready and accessible a 
test should not be applied? As much may bé said touching the ûrm- 
ness and security with which this grab iron was faetened to the end 
of this car. Tliis grab iron was one of the rounds in a ladder provided 
for the use of brakemen, whose duty called them niore or less often 
to the top of such cars. The Ufe of the' brakeman mây often dépend 
upon the flrmnees with which such an iron is attached to the end or 
side of the car. Was there no other ready means of ascertaining 
whether it was properly and safely attached than a visual inspection? 
If the application of some force would disclose a dangerous weakness, 
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ought not such a teet to be applied? The plaintifE in error did not 
regard a visual test as alone sufticient, for the inspeetor says that liis 
habit was to go up such ladders at one end of a car and down the 
ladderat the other end. Uid he do that in this instance? If 
he did, did he do eo in such a way as to throw his weight upon this 
particular iron, or upon that end of the grab iron supported by the 
broken screw? If not, would such a test be feasible and calculated 
to disclose a broken screw or rotten wood? Thèse were proper ques- 
tions for the jury to consider, and it was not error to modify this re- 
quest as was done. 

Neither was it error to refuse the request for an instruction to 
flnd for the défendant. This request was based upon the insistence 
that there was no évidence upon which the jury could reasonably flnd 
that the railroad company had been guilty of négligence. The in- 
specter testified that he did inspect this car upon the day it was re- 
ceived, being the day before the happening of the accident. He says 
he did so by going up one ladder and down the other. He also testi- 
fied that neither the condition of the broken screw nor of the wood 
into which it had been driven could be discovered by the eye. The in- 
speetor also testified that he inspected ail cars for his company, and 
that he frequently inspected as many as 50 in one day. It is true 
that he said he inspected this particular car and this particular grab 
iron^ in the manner stated ; that is, by going up and down the ladder 
in which it was one of a séries of four or flve iron handholds, one 
above another. But it is manifest that his testimony was not based 
upon any memory of this particular car, but depended upon his habit 
and the record made of cars inspected. Did he in truth and fact test 
this particular grab iron by any means likely to disclose its weakness? 
It was held at one end only by a rusted stub of the screw one-half inch 
in length, and that embedded in decayed wood, though this fact did 
not show externally. Is it likely that this iron would not show its 
weakness if any weight had been thrown upon the broken screw? 
The grab iron was about two feet in length. If the weight of a man 
was thrown upon the end supported by the sound screw, it might hold. 
But, if that weight was thrown upon the other screw, was it likely 
to indicate any flrmness? The facts were not voiceless. They speak 
for themselves. The condition of the screw supporting one end, and 
of the wood into which it was screwed, was such, as disclosed by 
examination after the accident, as to make it obvions that any strain 
thrown upon that end would disclose the weakness with which it was 
attached. Did the inspection made involve any strain upon the weak 
end of this grab iron? Did the inspecter use this ladder at ail? 
If so, did he use it in such way as to really afford a test of the flrm- 
ness of its attachment? If the inspection made did not involve sucî* 
a physical test as was feasible, and calculated to disclose just such 
an inflrmity as existed, would not a jury be warranted in flnding 
either that no physical test at ail was made, or that, if made, it was 
so çarelessly made as to be useless? The circumstances were such 
as that it was not error to take the opinion of the jury, 

Let the judgment be afSrmed. 
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HUBINGER V. CENTRAL TRUST 00. OF NEW YORK. 

(Circuit Court of Appeals, Eighth Circuit. May 1, 1899.) 

No. 1,099. 

1. MoRTGÀaES— Injuet to Mortgaged Pkopektt— Right of Action of Mort- 

GAGBB, 

A mortgagee may maintaln an action at law for an injury wrongfully 
doné tb thie mortgaged property, wbereby its value is lessened, and his se- 
curlïy Impaired, provided he sustains an actual loss thereby, and the meas- 
ure of his recovery is the amount of such loss. 

3. Fédéral Courts— Jurisdiction—Pbhdenct op Suit in State Court. 

The pendency in a state court of a suit to foreclose a mortgage does 
not preclude a fédéral court from entertaining jurisdictlon of an action 
at law by the mortgagee to recover damages for the conTersion or de- 
struction of the mortgaged property, which amounts to an abandonment 
by the plaintifiC of any daim to the property itself, 

3. MoKTGAGEs — Rbvbrsal of Obder Confirming Sale— Iowa Statuts. 

The lowa statute (McOlaln's Ann. Code, § 4429), provldlng that property 
acquired by a purchaser In good fàlth, under a judgment subsequently 
reversed, shall not be affected by such reversai, does not apply to a case 
where an order confirming a sale of property under a decree of fore- 
closure is alone appealed from and reversed, the purchaser being a 
party to the appeal, and on such reversai It is the duty of the pur- 
chaser to çestore the property. 

In Error to the Circuit Court of the United States for the South- 
ern District of lowa. 

This is a suit wherein the Central Trust Company of New York, the défend- 
ant in error, hereafter termed the "Trust Company," sued John C. Hubinger, 
the plaintlff in error, in an action whlch is essentially an action at law to re- 
cover damages for the wrongf ul disposition and destruction of property whlch 
at one time constituted an electric street-rallway plant in the city of Keokuk, 
lowa, the same being the property of the Gâte City Electric Street-Kailway 
Company. A jury was waived, and the case was tried by consent beforé the 
court, whlch made a spécial flnding of faots. From this flnding we extract the 
f oUowing facts, in substance, whlch are ail that are deemed essential to a proper 
understanding of the case: The Central Trust Company, as trustée, flled a bill 
to foreclose a deed of trust whlch was executed by the Gâte City Electric 
Street-RailWtty Company of the city of Keokuk, to secure an Issue of bonds 
amounting to $85,000, which deed of trust covered ail the property and fran- 
chises of said street-rallway company. The suit was brought in the superior 
court of the city of Keokuk, lowa, and a decree of foreclosure was entered 
thereln on March 21, 1894. At a sale whlch was made under said decree by a 
master on April 28, 1894, the mortgaged property was purchased by John C. 
Hubinger for $10,000, which sum was not sulilcient to pay certain pref erential 
claims that had been allowed in the foreclosure proceedings, and lef t nothing 
to be applied on the mortgage indebtedness. The salei was approved by the su- 
perior court, notwithstanding objections made thereto by the Trust Company, 
and the property so sold was delivered to Hubinger on May 10, 1894. From the 
order approving the sale the Trust Company took an appeal to the suprême 
court of lowa, on June 27, 1894, without giving bond. In the latter court the 
order of the superior court confirming tlie sale was reversed, on January 23, 
1896, and thereafter, on June 9, 1896, a wrlt of procedendo issued from said 
suprême court, directing further proceedings in the foreclosure case, not incofi- 
sistent with the opinion of the suprême court of the state. 96 lowa, 646, 65 
N. W. 982. Shortly afterthe property had been turned over to Hubinger, as 
heretofore stated, he surrendered the possession thereof to the J. C. Hubinger 
Company, a corporation tben engaged in the opération of an electric light plant 
in said city of Keokuk, which was controlfêd by said J. 0. Hubinger, and on 
April 10, 1896, after the suprême court of the state had reversed the order of the 
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superior court conflrming the sale, sald Hubinger made the transfer effectuai 
by conveying said property, with fuU covenants of warranty, to the J. C. Hu- 
binger Company for a considération tlierein expressed of $100,000. After Hu- 
binger had acquired the property aforesaid at the sale aforesaid, he applied to 
the City of Keoliulj for a franchise to operate an electric street railway on the 
streets of said city, and secured the passage of an ordinance known as "Spécial 
Ordinance No. 73," whereby there was granted to the said J. C. Hubinger 
Company, for a period of 25 years from said date, "the exclusive right to lay 
down, construct, and operate a street railway on ail the streets of the city of 
Keokuk, with single or double track, standard railway tracks, with electric or 
other practicable motor power, other than animal or steam." This ordinance 
was duly accepted by the J. C. Hubinger Company, and by its terms operated 
as a repeal of a previous ordinance, No. 60, granted to the Gâte City Electric 
Street-Kailway Company, under which ordinance it had preriously operated its 
railway in the streets of the city of Keokuk. The deed of trust in favor of the 
Trust Company, to whicli référence lias been made, covered the franchises 
granted by said ordinance Xo. 60. After procuring the passage of ordinance 
Xo. 73, and the repeal of ordinance No. 60, Important changes were made by 
the défendant in the location of the tracks of the Gâte City Electric Street-'Rail- 
way Company, as they existed when the deed of trust was executed. Thèse 
changes consisted in extending the tracks at certain places, and in taking up 
portions of the track on some of the streets, and laying the same on other 
streets, so as to conform to the requirements of the new ordinance No. 73. AU 
of the machinery originally used to operate said railway, such as engines, dyna- 
mos, and generators, with the exception of two boilers, were also removed from 
the power house of the railway company to a power house which was owned 
and used by the J. C. Hubinger Company. Before the commencement of this 
suit, and after the reversai of the order approving the foreclosure sale, the 
•Trust Company tendered to the défendant the sum of $10,000, which he had 
paid for the mortgaged property at the foreclosure sale, and demanded its re- 
turn; but the défendant refused to restore it unless he was paid ail further sums 
which he had expended in ehangîng, altering, and repairing it, and sundry 
other sums which he had also expended. The trial court further found that by 
procuring the repeal of the old ordinance No. 60, and by the changes which the 
défendant had made in the mortgaged property while the same was in his pos- 
session, and by disraantling the old power house, the identity of the mortgaged 
property had been destroyed, so that it was no longer in existence in its en- 
tirety, and could not be restored to the Trust Company. It also found that the 
fair market value of said property, when the same was turned over to the de- 
fendant, was $33,600. In pursuance of thèse findings, the trial court rendered 
a judginent in favor of the Trust Company, the piaintiff below, for the sum of 
$25,271.18, which sum représenta the marltet value of the mortgaged property 
as assessed by the court, less the price paid therefor at the foreclosure sale, 
interest having been computed on the balance at the rate of 6 per cent, per an- 
num from and after June 10, 1896, until the rendition of the judgment. The 
writ of errer brings this judgment before us for review. 

James H. Anderson and John E. Craig, for piaintiff in error. 
James 0. Davis and William J. Eoberts, for défendant in error. 

Before CALDWELL, SANBOKN, and THAYEE, Circuit Judges. 

THAYEE, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The case having been tried before the circuit court without the 
intervention of a jury, and the facts having been found specially, 
the only question open for considération in this court is svheth'î- 
the facts as found by the trial judge are adéquate to susldin the 
judgment. The findings of the trial judge, as a matter of course, 
cannot be reviewed. The judgment is challenged by counsel for the 
piaintiff in error, as we understand, on two principal grounds: 
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First, because the Trust Company, as it is said, had no such title 
to the mortga,ged property which was bought by the défendant 
Hubinger at the foreclosure sale as will enable it to maintain an 
action at law against the pnrchaser for the wrongful disposition or 
destruction of the property, or for his refusai to surrender it to 
the Trust Company upon demand; and, second, because the su- 
perior court of the city of Keokuk, in which the suit was brought, 
bas, as it is claimed, exclusive jurisdiction of the controversy, and 
ail matters connected tberewith or incidental thereto. 

Concerning the first of thèse contentions, it may be said that, 
while it is true that the Triist Company was not the absolute owner 
of the property in controversy, nevertheless the; légal title was 
vested in it for the beneflt and security of the mortgage bondhold- 
ers, and we perceive no reàson why it is not entitled to sue at law 
and recover the value thçfeof, from one who has wrongfully dealt 
with and dissipated it/so that it cannot be restored to the proper 
custody. The authorities are quite numerous that a mortgagee 
may maintain what would at one time hâve been termed "an action 
on the case" for an injury wrongfully done to the mortgaged prop- 
erty, whether it be realty or personalty, whereby its value is im- 
paired and the security of the mortgagee lessened, provided that, 
as a resuit of the wrongful act, the mortgagee sustains an actual loss. 
The recovery in such cases is commensurate with the loss. Yates v. 
Jovce, 11 Johns. 136, 140; Van Pelt v. McGraw, 4 N. Y. 110; Edler* 
V. Hasche, 67 Wis. 653, 81 N. W. 57; Sperry v. Ethridge, 70 lowa, 27, 
30 N. W. 4; Gooding v. Shea, 103 Mass. 360; Allison v. McCune, 15 
Ohio, 729; MitcheU v. Mining Co. (Cal.) 17 Pac. 246-257; Heath v. 
Haile (S. C) 24 S. E. 300. ^he spécial flnding shows that the mort- 
gaged property had been dissipated by the wrongful acts of the défend- 
ant, and that he refused to restore it, and could not in fact restore it 
in its entirety, when, upOn th.? reversai of the order cohfirming the 
foreclosure sale, it became his duty to restore it to the Trust Com- 
pany. Inasmuch as the mortgagor company seems to hâve been 
utterly insolvent at that time, the mortgagee's security became 
impaired to the full extent of the value of the mortgaged property 
when it was purchased by the défendant, and we know of no reà- 
son why the défendant may not be compelled to respond for its 
value in an action at law. 

We are also of opinion that the second ground on which the 
judgment below is contested is equàlly untenable. If the case at 
bar were one in which the Trust Company was seeking to reeover 
the mortgaged property or any spécifie part thereof, or to enforce 
a lien againet the same, it may be conceded that the action could 
not be maintained because of the pendency of the foreclosure suit 
in the state court. By the commencement of that suit, the court 
in which the bill was flled acquired an exclusive jurisdiction over 
the mortgaged property, and any attempt to enforce a claim 
against the property itself, or any spécifie part thereof, must be 
made in the state court. Merritt v. Barge Co., 49 U. S. App. 85-93, 
24 C. C. A. 530, and 79 Fed. 228; Gates v. Bucki, 12 U. S. App. 69, 
4 C, C. A. 116, and 53 Fed. 961; Zimmennan v. Sorelle, 49 U. S. App. 
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387, 25 C. C. A. 518, and 80 Fed. 417. As bas already appeared, 
liowever, the case at bar is not one in which the Trust Company 
sought to recover the property, but it is essentially an action at law 
to recover damages for its waste and destruction. It is a suit 
strictly in personam, which contemplâtes no interférence with the 
mortgaged property, and reqnires no référence thereto, further 
than to ascertain its value at a certain date, and what ha s since 
been done with it. The bringing of this suit by the Trust Com- 
pany upon the theory that the mortgaged property had been de- 
stroyed by the wrongful conduct of the défendant, and was no 
longer available as a security, was a practical abandonment by the 
mortgagees of ail claim to the property, and an élection on their 
part to take a money judgment for its value. It is probably true 
that the state court would hâve had adéquate power, by orders 
made in the f oreclosure suit at the instance of the Trust Company, 
to hâve compelled Hubinger to account for its value; but we think 
that it was under no obligation to seek for such relief in that suit, 
but was entitled, upon the faets found by the trial court, to sue at 
law for the damages which it had sustained. Buck v. Colbath, 3 
Wall. 334; Stanton v. Embrey, 93 U. S. 548; Garabaldi v. Wright, 
52 Ark. 416, 12 S. W. 875. 

It was suggested on the oral argument, and some stress seems to 
be laid on the point in the brief, that the défendant below was not 
obliged to restore the property which he purchased at the fore- 
closure sale because of a provision found in the lowa Code (Mc- 
Clain's Ann. Code, § 4429) to the eiîect that "property acquired 
by a purchaser in good faith, under a judgment subsequently re- 
versed, shall not be affected by such reversai." It is obvious, how- 
ever, that Hubinger is not within the protection of this provision 
of the Code, as the trial court very properly held (87 Fed. 3-8), 
because the judgment under which he purchased was not reversed, 
but remains undisturbed to this day. The only proceeding which 
was challenged by the appeal to the suprême court was the order 
conflrming the sale, and the défendant below was a litigant before 
the suprême court, endeavoring to maintain that the order was not 
erroneous. We fully agrée with the trial court that the défendant 
was not a purchaser under "a judgment subsequently reversed," 
and for that reason was not protected by the aforesaid provision of the 
Code, and that he was bound to restore the mortgaged property 
when the order approving the sale was reversed. Some other 
points are discussed in the brief of counsel for the plaintifE in error, 
but they are not of sufifïcient moment to deserve spécial notice. 
The judgment below was for the right party, and it is hereby af- 
firmed. 
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; COOPER et al. v. NEWELL et al. 

(Circuit Court of Appeals, Fiftli Circuit; May 31, 1899.) 

No. 511. 

Evidence— Record in Collateraij Suit. ' 

In an action in a fédéral court in which It was sought to eoUaterally im- 
peach a prior judgment of a state court, the admission in évidence of the 
record of a second suit in the state court, commenced by the person against 
■whorû the former judgment was rendered, to relieve himself therefrom, for 
the sole purpose of showing due diligence on his part, is not réversible er- 
ror. 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 

F. Chas. Hume, for plaintifls in error. 

Henry W. Rhodes and Thos. H. Franklin, for défendants in error. 

Before PARDEE and McOORMICK, Circuit Judges, and NEW- 
MAN, District Judge. 

PER CUEIAM. The controlling question in this case, to wit: 

"Was the judgment of the district court of Brazoria county, Texas (said court 
jeing a court of gênerai Jurisdiction), in the case of Peter McGreal v. Stuart 
Newell, subject to collatéral attacls in the United States circuit court for the 
Eastern district of Texas, sitting in the same territory in which said district 
court sat, In this suit, between a citizen of the state of New York and a citizen 
of the state of Texas, by évidence allunde the record of the state court, showing 
that the défendant, Stuart Newell, in said suit in said state court, was not a 
résident of the state of Texas at thè time the suit was brought, nor a citizen 
of said state, but a résident citizen of another state, and that he was not cited 
to appear In said suit, and that he dld not hâve any knowledge of said suit, and 
that he did not in fact appear in said suit, and that he dld not authorize J. A. 
Swett, the àttorney who purported to appear for him in said suit, to make any 
such appearance, and that the' appearance by said àttorney was made without 
his knowledfee or consent?" 

— was certiîfled to the suprême court, and bas been answered in 
the affirmative. (Opinion not yet offlcially reported) 19 Sup. Ct. 
506. The trial court admitted in évidence the transcript of the 
proceedings and judgment of the district court of Bi?azoria county, 
Tex., in the suit numbered 3,542, flled August 20, 1876, by Stuart 
Newell against the heirs of Peter McCreal, not as a muniment of 
title, but for the sole purpose of showing diligence on the part of 
Stuart Newell in relieving himself of the aforesaid judgment of the 
Brazoria court in said case No. 1,527 (Peter McGreal t. Stuart New- 
ell). This was not réversible error. 

The other questions raised by the assignment ôf errors are not 
insisted upon, and the judgment of the circuit coUrt is afflrmed. 
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In re FEAKOIS-VALENTINE CO. 
(Circuit Court of Appeals, Nintli Circuit. May 16, 1899.) 

No. 538. 

1, Bankrdptcy — Dissolution of Liess — Possession of Propeett under 

Levy. 

Wtiere actions are begun in a state court, and wrlts issued and levied 
on property of an Insolvent debtor, within four months before the insti- 
tution o£ proeeedings in involuntary banliruptcy against him, the trustée 
is entitled to recover possession of sucli property from the sherifî holding 
the same under the levy, notwithstanding the pendency of an action of 
replevin in a state court against the sherifC by a stranger claiming own- 
ership of the property; and the court of banljruptcy has jurisdiction to 
order the surrender of the property on summary pétition by the trustée. 

2. Same— Shbrifp's Fbes. 

A sheriflf, holding property of an involuntary bankrupt under writs 
levied within four months before the commencement of the proeeedings 
in banlcruptcy, has no right, as against the trustée, to retain posses- 
sion of the property until payment of his fées. Such fées are taxable 
in the court from which the writs issued, and, when there taxed and al- 
lowed, may be made the basis of a claim in the court of bankruptcy. 

Pétition for revision of an order of the district court of the United 
States for the Northern district of California, in bankruptcy. For 
opinion of the court below, see 93 Fed. 953. 

Eeddy, Campbell & Metson, for petitioner. 
Gordon & Young, for respondent. i 

Before GILBEBT, KOSS, and MORROW, Circuit Judgea 

GILBERT, Circuit Judge. The jurisdiction conferred upon this 
court by subdivision b of section 24 of the bankruptcy act of July 
1, 1898, is invoked in behalf of Richard I. Whelan, fonnerly the 
sheriff of the city and county of San Francisco, in a pétition which 
shows that, at the time when the Francis- Valentine Company was 
adjudged a bankrupt, certain of its property was in the possession 
of the said Whelan, as sheriff, having been levied upon by him under 
writs of attachment and exécutions issued out of the superior court 
of the state of California in and for the city and county of San 
Francisco in actions then pending, in which the bankrupt had been 
the défendant; that on April 10, 1899, the trustée of the estate of 
said bankrupt, under appointment of the district court of the United 
States for the Northern district of California, flled in said district court 
an aflBdavit setting forth the facts that the trustée had taken posses- 
sion of said estate under the provisions of the bankruptcy law, and 
that the said Whelan claimed to be in possession of portions of said 
property, and was interfering with the trustee's possesision of the 
same; that upon said alBdavit an order was made requiring the said 
Whelan to show cause why an order should not be made command- 
ing him not to interfère with or disturb the trustee's possession of 
the bankrupt'e property; that upon the order to show cause the 
sheriff alleged his right to the possession of the property to consist 
in the fact that he held the same under writs of attachment and ex- 
écution on behalf of certain creditors of the bankrupt, and so held 
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the same on the day when said corporation was adjudged a bank- 
rupt, and that the said writs were not dissolved by the adjudication 
in bankruptcy, and that he still possessed the right to retain the 
possession of said property, and had been notifled by the plaintiffs 
in said actions not to surrender the possession of the same. He fur- 
ther alleged that prior to the adjudication of the bankruptcy, and 
while lie held said property under said writs, the American Type 
Founders' Company çommenced against him an action of daim and 
delivery in the superior court of the city and county of San Fran- 
cisco, etate of California, to recover the possession of a portion of 
said attached property, consisting of a printing prese, which said 
American Type Founders' Company claimed to own; that in said 
action, upon due proceedings had, and flling an undertaking there- 
for, the said printing press was taken from the possession of the 
said sheriff; that thereafter the said eheriff, as défendant in said 
action, pursuant to law, did file a bond in the sum of |4,000 for the 
return of the said printing press to him, whereupon it was returned 
to àis possession; that he would hâve sold the same upon said writ 
on Octôber 12, 1898, but for a writ of injunction forbidding the sale, 
issued out of the said district court in proceedings against said bank- 
rupt; that the action of claim and delivery çommenced by the Amer- 
ican Type Founders" Company is stijl pending and ùndeterniined. 

Upon the pétition filed in this court it is contended: First, that 
the district court had no jurisdiction upon an brdei* to show cause 
to take the property from the petitioner's possession While he was still 
holding the same under said writs; second, that the district court 
had no jurisdiction by such proceedings to suramarily adjudicate the 
title to a portion of said property to be in the bankrupt's estate, while 
an action in replevin was pending against the petitioner in a court 
of compétent jurisdiction under a claim of ownership in the plain- 
tiff in said action, for the reason that, if judgmentbe rendered in said 
action against the petitioner, he will be required to ânswer for prop- 
erty which has been taken from him without due process of law. 

In support of the flrst contention the petitioner cites and relies 
upon certain cases, of which the principal is Marshall v. Knox, 16 
Wall. 551. In that case a lessor of the bankrupt had caused the 
sherifif, under a writ of provisional seizure, to take possession of 
certain property of the bankrupt, which the lessor claimed the right 
to hold as a pledge for the payment of rent which was due him. It 
was held that the district court, sitting in bankruptcy, had no juris- 
diction to proceed by rule to take the goods from the posisession of 
the sheriff. The court, referring to the seizure of the goods, said: 
"The landlord claimed the right thus to hold possession of them until 
his rent was satisfied. This claim was adverse to that of the as- 
signée." Thèse words quoted from the opinion fully explain the 
ground of the décision. It was because the claim was adverse to 
that of the assignée. In the présent case the sheriff had posses- 
sion, not in opposition to the right of the bankrupt, nor in antagonism 
to its title, but his possession was based entirely upon the assump- 
tion that the title was in the bankrupt. Upon the adjudication of 
bankruptcy the sheriff's right to the possession terminated, for the 
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writB were dissolved, and upon the appointment of a trustée in bank- 
ruptcy the right to the immédiate possession vested in the latter. 
There was no question of conflicting claims to be adjudicated by the 
district court. Nor had the sheriff the right to retain the posses- 
sion of thé property until his fées were paid. His claim for fées, 
and his lien therefor, if he has one, will be protected in the court 
of bankruptcy. No difficulty is presented from the fact, suggested 
by the petitioner, that the sheriff's costs had not been taxed, and 
that the district court had not the jurisdiction to ta? the same. His 
fées were still taxable in the court in which the writs were issued, 
and, as allowed in that court, will be the basis of his claim in the 
bankruptcy court. 

The pendency of the action of replevin agaînst the sheriff on behalf 
of the American Type Founders' Company is not ground for holding 
that the portion of the property involved in that litigation shall not 
be delivered to the trustée. The possession which the sheriff had of 
that property was not for the beneflt of the American Type Founders' 
Company, but was antagonistic to it. The intervention of bank- 
ruptcy deveeted the sheriff of his possession, just as it would hâve 
devested the possession of the bankrupt itself in case a like action 
had been commenced againt the bankrupt by the same party plain- 
tiff. The sheriff had no right to the possession of the printing press, 
except upon the theory that the title was in the bankrupt. The projh 
erty having been once taken from his possession, upon a proper bond 
furnished by the American Type Founders' Company, in again secur- 
ing the possession by a counterbond the sheriff asserted and relied 
upon the bankrupt's title. The American Type Founders' Company 
is not a party to the proceeding in the bankruptcy court, and its 
righta are in no way affected by the order upon the sheriff. It is not 
represented in the présent proceeding. The question is purely one 
of the respective rights of the sheriff and of the trustée of the estate 
of the bankrupt. We find no error in the order of the district court, 
and the pétition will be dismissed. 



In re DAWLBT. 

(District Court, D. Vermont June 17, 1899.) 

No. 47. 

Bankbuptct— Exemptions — Homestbad. 

Where the bankrupt had a tenement house, in which he reserved a room 
for the storage of certain household and Personal efCects, but boarded at a 
restaurant, and lodged In furnished rooms elsewhere, and did not keep 
house, and had no family using, or for which he was lieeping, any of the 
premlses, held, that he was not entitled, under the laws of Vermont, to 
claim a homestead In the tenement bouse. 

In Bankruptcy. On review of décision of référée in bankruptcy. 
Butler & Moloney, for petitioner. 
D, P. Peabody; pro se. 

"WU-KELEE, District Judge. The bankrupt appears to hâve had 
a tenement house. In which he reserved a room, where he stored some 
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hotieehoM and Personal effects, but he boarded at a restaurant, and 
had furniéhedi rooms elsewhere, in which he lodged. The trustée 
and référée hâve refused to set out a homestead as exempt in the 
tenement house, and tbis is a review of that proceeding. The opin- 
ion of the référée seems to well show that no part of the house was 
used or kept as a homestead by him, within the meaning of the stat- 
utee of the state on that subject, as construed by the suprême court 
of the state. Moreover, homesteads are given in this state only to 
housekeepers, or Jieads of familles. The bankrupt does not appear 
to be either. He is a boarder, and does not keep house, and is not a 
housekeeper. He bas no family using, or for which he is keeping, 
any of the premises, and is not the head of a family. Not but that a 
single man or wonian, without relatlTes even, might be a house- 
keeper, or a head of a family, as to a homestead; but the ability to 
be euch is not enough; the condition must exist. It did not as to 
the baiikrupt. Décision affirmed. 



In re BINGHAM. 

(District Court, D. Vermont. May 30, 1899.) 

Bankruptct— Set-Off of Claims— Subhogation. 

. Where. at tlie time of the flling of a pétition in banliruptcy, the bank- 
rupt and a person Indebted to him werè jointly llable on a promissory 
note to a bank, and the bank pfoved its claim on the note, and thereafter 
the bankrupt's debtor toolt up the note, held, that the latter could not set 
ofC against his indebtedness to the estate the moiety of the note which 
the bankrupt should hâve, paid, but that, on paying hls debt to the trus- 
tée, he should be subrogated to the rlghts of the bank as to that moiety, 
and entitled to receive such dividends as should be declared thereon. 

In Baû'kruptcy. 

Henry C. Ide, for trustée in bankruptcy. 
Wendell P. Staff ord,' for James E. Hartehom. 

WHEELER, District Judge. At the time of the flling of the péti- 
tion the bankrupt owed James E. Hartshorn fllO.SO, Hartshorn 
owed the bankrupt |554.70, and both were holden on a note of |1,200 
to a eavings bank, one^half of which each ought to pay. The bank 
has proved its claim, and Hartshorn bas taken up the note. One- 
half of what he paid was his own debt, and he can hâve no claim 
against the bankrupt estate growing out of that. He insists that 
the balance of direct claims between him -and the bankrupt should 
be set off aga.inst what he hae paid that the bankrupt ought to hâve 
paid, and that the balance should stand as a valid claim in his favor 
against the estate. The bankrupt was impliedly bound to save him 
harmlees from this part of that debt, and has not done so; but the 
détriment bas occurred since the flling of the pétition, and, till that 
occurrence, Hartshorn had no provable claim on that account By 
this bankrupt act ail claims turn upon thelr status at the time of 
the flling of the pétition, and décisions upon statutes having différent 
provisions in this respect will not afford eafe guides for the conetruc- 
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tioiï ôf this. It affords relief for a surety when the créditer does not 
prove the claim by allowing the surety to prove it for subrogation, 
but nothing more. The relief is the same that the surety would hâve 
if the creditor ehould prove the claim, and get what could be had 
upon it voluntarily. The creditor has no right to anything more 
than payment, and the surety who has borne the biirden is entitled 
to the benefit. Thèse rights arise, not from the original contract of 
suretyship, but from the equities of the subséquent transactions. 
Miller v. Sawyer, 20 Vt. 412. Subrogation of the surety to the righte 
of the creditor does not enlarge them. They extend only to such 
dividends as the creditor can hâve. Hère, Hartshom should pay the 
balance due between him and the bankrupt to the trustée, now, for 
administration; and the trustée should pay the dividends on the 
bankrupt's half of the note, v?hen declared, to Hartshorn. One-half 
of bank claim to stand for benefit of Hartshorn. Hartshom's claim 
merged in balance of $444.20 due the estate. 



In re JACKSON et al. ■ 

(District Court, D. Vermont. May 12, 1899.) 

Bankrtjptcy — Collection of Assets. 

Where a debtor of the bankrupt gave him a promissory note made 
payable to the order of a certain banlj, but the same had not been in- 
dorsed by the banli, and no notice of any assignment of it had been 
given to the maker, and the trustée in bankruptcy could not flnd the note, 
held, that the bank should be restrained from indorsing the note, and 
that the debtor should not be permitted to set up the note against pay- 
ment to the trustée of his indebtedness to the estate. 

In Bankruptcy. On report of référée in bankruptcy. 

George N. Dale, for trustée in bankruptcy. 
Elisha May and J. W. Erwin, for certain creditors. 
Porter Dale, for Dyer and Island Pond Nat. Bank. 

WHEELER, District Judge. The report of the référée on the 
pétition of the trustée shows that creditors, undertaking to reach 
assets of the estate held in some alleged flduciary capacity by trus- 
tée process in the state courts, hâve stipulated to discontinue their 
suits. Questions as to such liabilities of bankrupts relate to the 
discharge, and not to the assets, or the right of.the trustée to the 
assets, which this court seems to hâve jurisdiction to protect. 
The stipulations, if carried out, will avoid the necessity of any in- 
junction to restrain thèse suits. The report shows that Dyer gave 
Jackson a note dated October 27, 1898, payable to the order of the 
Island Pond National Bank three months or ninety days from 
date, on partnership account, which the trustée cannot flnd, the 
bank has not indorsed, and no notice of any assignment of which 
given to Dyer appears, and that Dyer owes the bankrupt flrm |87, 
if the note is disregarded. It would not become negotiable paper 
as to" others without indorsement by the bank, nor could it be effective- 
ly assigned as a chose in action without notice to Dyer, and could not 
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be in existence anywhere before the bankruï)tcy proceedings as a valîd 
claim againstDyer but in the hands of Jackson, nor since but in 
hishands, wbere it would belong to the trustee,.oc in the hands 
ef the trustée, as an assetof the estate. Djer.might be embar- 
rasçjîd if the bank should jndorse it; therefore such indorsement. 
shpjild be restpçiined, and Dyer should not then be permitted to 
set up the note 80 pnaccounted for against paymçsnt to the trustée 
of what is justiydue from hinj; to the estate. Thèse proceedings 
mayremain pending for carrying ont thèse suggestions. Ordered 
accordingly. 



GOODIBR ▼. BARNES et al' 

(Circuit Court, N. t). New York. June 19, 1899.) 

1. BANBTRUPTCT — JURISDICTION OF CIRCUIT COtJRT— ClTIZENSHIP. 

Under Bankruptcy Act 1898, § 23, a circuit court of tlie United States has 
no jurisdlctlon of a bill in equity by a trustée in bankruptcy to set aside an 
alleged f raudulent conveyance of property by the bankrupt, when the bank- 
rupt, the trustée, and the défendant ài*é ail Citizens of the same state. 

9. 8amb. 

Clause c of section 23, providing that "the United States circuit courts 
Bhall hâve concurrent jurisdiction with the courts ; of bankruptcy, withln 
thetr respective territorial limits, of; the offenses enumerûted in this act," 
has no applicabillty to civil actions; the "offenses enûmerated" meanlng the 
crlines described In section 29. v: 

In Equity. Motion to dismiss the bill on the ground that this court 
has no jurisdiction of the action, which is broùgbt by a trustée in 
bankruptcy to set aside an alleged fraudulent transfer by the bank- 
rupt of his property. Ail the parties are citizens of this state and 
réside in this district. 

Fred. GT. Fincke, for the motion. ' 

Fred. H. Hazard, opposed. 

COXE, District Judge. No paperç hâve been submîtted on this 
motion except the brief s. The court understands that no objection 
is made to the form of tbè motion and that the sole question which 
counsel désire the court to détermine is whether or' not the circuit 
court has jurisdiction of the action, The court has been unable to 
flnd an authority sustaining the jurisdiction; nopè is cited. A persua- 
sive argument, sustainedfey several récent décisions, can be advan- 
ced in fayor of the jurisdictioi^ of the district court in thèse cases, but 
this conclusion, if affirméd, will not aid the complainant. Although 
the authorities are not in accord as to the proper construction of the 
présent act^ they ail, appàrently, agrée that section 23 prohibits the 
circuit court from entertaining jurisdiction of action^, of this charac- 
ter. Burnett v. Mercantile Co., 91 Fed. 365; Mitchell v. McClure, 
Id. 621; In re Sievers, Id. 366; Carter v. Hobbs, 92 Fed. 594; In re 
Abraham 93 Fed. 767; Hicks v. Knost, 1 Nat. Bankr. News, 336, 94 
Fed. 625. 
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Tlie proposition that paragraph c of section 23 of tlie act is ap- 
plicable to a civil action cannot be maintained. It is limited by 
express words to "the offenses enumerated in this act," namely, the 
crimes de>scribed in section 29. The motion is granted. 



CAMP V. ZELLABS. 

(Circuit Court of Appeals, E'ifth Circuit. June 1, 1809.) 

No. 836. 

BaNKBUPTCT — JURISDrCTION— SUITS BY TRUSTEE. 

The district court, as a court of lianliruptcy, bas no jurisdiction of a 
pétition by a trustée in bauliruptcy for tlie cancellation of a convey- 
ance of land previously made by tlie bankrupt to bis wife, and alleged 
to bave been fraudulent as to creditors, and for the recovery of tbe laml 
for tbe beneflt of tbe estate, nor to enjoin the banlirupt's wife from 
prosecuting a suit against the trustée to recover personal property claimed 
by her. 

Pétition for Eevision of Décision of the District Court of the 
United States for the Northern District of Georgia. 

H. A. & B. T. Camp were duly dedared bankrupts as a partnership and as 
individuals. T. M. Zellars was appointed tnistee of the estâtes of said bank- 
rupts. After the passage of the bankruptcy act, and within four months of 
the tinie {n wbieh tbe pétition in involuntary bankruptcy was flled in this cause, 
H. A. Camp conveyed certain real estate to bis wife, Mrs. C. B. Camp, and 
placed bei- in possession of the same. T. M. ZçUars, as trustée, tiled a pétition 
in said United States district court against Mrs. C. B. Camp, seeking to hâve 
said conveyance canceled, and to recover said lands for the beneflt of tbe es- 
tate. Tbe pétition of said trustée is in tbe nature of a suit to cancel tbe said 
conveyance as fraudulent. The pétition also allèges that Mrs. C. B. Camp bas 
brougbt certain suits against the trustée to recover personal propeity claimed 
by her. The petitioner seeks to bave thèse suits enjoined. Mrs. Camp filed a 
demurrer to this pétition, upon the ground that the district court had no juris- 
diction to hear and détermine the question, and because the controversies re- 
ferred to in said pétition must be determined by a separate action at law or in 
equity, tbey being no part of tbe bankruptcy proceedings proper. This demur- 
rer was overruled by the district court. The matter is brougbt to this court by 
a pétition flled by Mrs. C. B. Camp, alleging that the district court erred in over- 
ruling the demurrer, and praying that this court superintend and revise the 
action of the district court. 

H. A. Hall, for petitioner. 
Alex. W. Smith, for respondent. 

Before FARDEE, McCOEMICK, and SHELBY, Circuit Judges. 

PER CURIAM. We are of the opinion that the district court 
erred in overrullng the demurrer. The judgment ot the district 
court is reversed. The district court is directed to sustain the de- 
murrer of Mrs. C. B. Camp to the said pétition filed by T. M. Zellars, 
trustée. Bernheimer t. Bryan (présent term) 93 Fed. 767. 
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In re GRIMES et al. 
(District Court, W. D. North Carolina. Mày 30, 1899.) 

1. Bankhuptcy — Exemptions— Paktnbrship Assets. 

In North Carolina, in case of tiie bankruptcy of a partnership, eaeh 
partner is entitled to receive, eut of the partnership assets, the exemption 
allowed by the law of the state, provlded the other partner consent» 
thereto. 

3. Samë. 

A partner having an equal interest wlth his co-pàrtner In the flrm prop- 
erty Is entitled to claim his statutory exemption therefrom in case of the 
bankruptcy of the firm, although the amount contributed by him to the 
capital of the firm was less than the amount of such exemption. 

3. Samb— Domicile — Bubden of Proof. 

Wbere a créditer opposes the claim of a bankrupt partner to exemptions 
eut of the flrm assets, on the ground that he was not domiciled within 
the State at the tlme the flrm's pétition in bankruptcy was filed, and it 
is shown that he was at one tlme domiciled in such state, the burden 
of proof Is on the créditer to show a change of domicile. 

In Bankruptcy. On review of ruling of référée. 

Glenn & Manley, for bankrupt. 
L. M. Swink, for creditors. 

EWART, District Judge. I concur with the référée in the con- 
clusion that the partners constituting the flrm of Grimes Bros, are 
entitled to their exemptions out of the partnership assets. In 
Burns v. Harris, 67 N. 0. 140, Mr. Justice Reade says: 

"One of two or more partners cannot hâve a portion of the partnership effects 
set apart to him, as his Personal property exemption, without the consent of the 
other partner or partners, because the property is not his. But, if the other 
partner or partners consent, it may be donc. The creditors of the flrm cannot 
object, because they no more hâve a lien on the partnership effects for their 
debts than creditors of an individual hâve upon his effects." 

■ In the case before the référée, the consent of both partners in 
their claim for exemption out of the partnership assets was flled. 
It was further insisted before the référée that T. W. Grimes had 
no such interest in the partnership property which amounted to as 
much as his exemption. From the évidence taken in the case it 
appears that he contributed |200 to the capital stock of the Com- 
pany, and that he was to receive a salary of |900, as against hia 
partner's capital. This made him an equal partner, and the flnd- 
ing of the référée that he was entitled to the exemption claimed, 
viz. |500, was correct, and is hereby approved. It could make no 
différence to creditors from what f und the exemption was given. 
Scott V. Kenan, 94 N.G. 296. In this connection I am not unmind- 
ful of the décision of Judge New;man of the Northern district of 
Georgia (In re Camp, 1 Nat. Bankr. News, 142, 91 Fed. 745), which 
apparently sustains the contention of counsel representing cred- 
itors of Grimes Bros. But, in the case referred to (In re Camp), 
the évidence failed to show that B. T. Camp, one of the partners, 
and the son of the other partner, H. A. Camp, had such an interest 
in the partnership assets as would authorize the allowance to him 



SELLEES V. BELL. 



801 



of an exemption. But in this case T. W. Grimes appears to hâve 
been an equal partner with E. E. Grimes, and hence entitled to the 
exemptions claimed. Allen v. Grissom, 90 N. C. 90; McMillen v. 
Williams, 109 N. 0. 256, 13 S. E. 764; Richardson v Bedd, 118 N. 
C. 678, 24 S. E. 420. The finding of the référée as to this exception 
is approved. 

It was further insisted that E. E. Grimes was not entitled to the 
exemption claimed, as he was not a résident of this state when 
the pétition in bankruptcy was flled by Grimes Bros. The burden 
of showing a change of domicile, when it becomes material to do 
so, "unquestionably lies on the party who asserts the change." 5 
Am. & Eng. Enc. Law, 865. It is presumed that the résidence of 
a person continues to be in the place where it is proved to hâve 
been until the contrary is shown. 17 Am. & Eng. Enc. Law, 76; 
Fulton V. Koberts, Il3 N. C. 428, 18 S. E. 510; Chitty v. Chitty, 118 
N. C. 648, 24 S. E. 517. The term "domicile," used in the bank- 
ruptcy act of 1898, i« a broader term than the term "résidence." 
Prom the évidence it appears that E. E. Grimes was born and raised 
in this State; that he at one time lived and voted in Winston, and 
paid taxes there; that he has never voted in any other state, and 
is BOw a traveling salesman for a Winston tobacco house. There 
is certainly no évidence that he ever acquired a résidence outside 
of North Carolina. The flnding of the référée as to this exception 
is approved. 



SELLEBS et al. v. BELIi. 

(Circuit Court of Appeals, Fifth Circuit. May 31, 1899.) 

No. 818. 

BANKBUPTCT— DlSCHABGE— KBKPINO BoOKS OV AcCOTJNT. 

The bankrupt's omission to keep books of account cannot be made a 
ground of opposition to hls discharge, when it appears that, since a time 
more than three years prior to the passage of the bankruptcy act, he has 
not been engaged in any business to which the keeping of books would be 
necessary or appropriate. 

SaMK— SCHBDULBS— JUDQMKNT— DBBT. 

Where a judgment prevlously recovered agalnst the bankrupt still ap- 
pears on the records of the court, which rendered it as an unsatisfled ob- 
ligation agalnst him in favor of the judgment creditor, It is rightly included 
in the bankrupt's schedule as a debt due to that creditor, although it has 
actually been sold to another creditor, and the bankrupt is chargeable wlth 
knowledge of the sale. 

SAME— MONBT BORROWBD POR ATTOENEY'S PbE. 

Where a proposed voluntary bankrupt, who has no property except such 
as Is exempt, borrows $50, wherewith to pay the fées and costs of his at- 
torney, just before flling his pétition, he is not required to list the amount 
so borrowed In his schedule of assets, and his omission to do so Is no ground 
of opposition to his discharge. 
Same — Exempt Property — Wbartng Apparel. 

Under Code Ala. § 2037, exempting from exécution Personal property to 
the amount of $1,000, and, In addition thereto, "ail necessary and proper 
wearing apparel," a watch may be included in the term "wearing apparel"; 
and consequently, where the schedule of a voluntary bankrupt dlstltteed no 
assets except as appeared in the item "Personal wearing apparel, $100," 

94 P.-51 
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whlch he aaiméd as exempt, hels not guilty bf making a false oath to 
sucïi schedule, so as to bar hls discharge, although it is showii that he 
owned a gold watch worth $50, whlch he habitually wore, and which he 
Intended to include In the Item mentioned. 

5. Same— Claim against Bankropt's, Wife. 

Where a hùsbaad, being àt the time In business and enjoying good 
crédit, advanced to his wife a sum of money to enable her to complète a 
purchase of realty for her pwa beneflt, buttook no pote for the amount, 
and made no entry or mémorandum of the loan, and never asked for re- 
payment, and, belng subsequently adjudged bankrupt, testifled that his 
wlfe owed him the inoney, but that he dld not exact it of her, held, that his 
omission to ineludè thîs claim in hls schedule of property would not bar 
his rlght to a discharge in bankruptcy, especially as the money, if repaid, 
would be claimable by the bankrupt ; as part of his statutory exemption, 
exceipt as ag;ain^t a single creditor holding a note wjth w^lyer of exemption. 

6. Same— FiLiNG FeeSt-Povebtt Affidayit. 

A voluntary bàiikrtipt, whose pétition is accompanied by an affldavlt 
that he Is without and cannot obtain the money neceseary to pay the filing 
feeSj cannot subsequeiitly be reqnlred to pay such fées out of any property 
set apart to him as exeinpt, or out of money earned by him af ter the filing 
bf the pétition. ; i 

7. Samb.' ' , . ' ',''.■' 

A proposed volutitary bankrupt, who bas not money ehough to pay the 
filing fées, Is not required to soliclt gifts or'loaris from his friends for 
that purpose; andhe is not guilty of a falseoath in màUing affldavlt that 
he, "cannot obtain"' the requisite sum, although itappears that friends 
would hâve advanced him the amount if requested. 

Appeal from the District Court of the United States for the Middle 
District of Alabama. 

WlUls V. Bell, the appellee, résides in Montgomery county, Ala. Having 
caused to be prepared a pétition to :the: court bf bankruptcy praying for the 
beneflt of the bankrupt act, to be adjudged a voluntary bankrupt, and to bave 
a discharge; from àll his debts provàblé under the act, oh September 8th he 
made affidavit before a notary public to this pétition and to Schedules A and 
B attached thereto, and to a statemént in writing "that he is a poor man; 
that he is not possessed of sufficient nieans and is not actua^y able to pay the 
deposit oftwenty-flve (?25) dollars fçr court çosts in thé above-entitled cause." 
On thé same day thèse psipers were subpiitted , to the elerk of the court of 
banl^ruptcy by the appellee's attprney;s, Reêse & Sternfeld. The clerk declined 
to receive and file them, because the ^davit did not state that he eould not 
obtain the inOney. On being adviséd bf this (at his home), he went to Mont- 
gomery, and, with his consent, there was added, to the affl(Javlt that he had 
made of inability to pay costs, the words, "And thait he çahnot obtain the 
money with which to pay said' fées." Thereupon, on September 12th, the 
clerk flled the papers, and the ça,use duly procéeded. Schedule A showed the 
names of 21 credltors véhose claims were _ in judgment, aggrégating in amount 
$41,341:42, and 15 credltors who had not sued their claims to jjjdgment, whose 
eialms aggrégated In amount $4,435:31. Schedule B, orditting the signature 
and affldavlt thereto, was as foUows; 

"Schedule B. 

"Statemént of ail real and Personal éstate and effects whatever of Willis V. 
Bell, with his claim of exemptions of personal property and effects excepted 

from the opération of said act by the provisions of section thereof: 

Eeal estate, none; Personal wearing apparel, $100,— which said personal prop- 
erty Is claimed as exempt from levy and sale under exécution or other process 
for the collection of debts, under section 2037 of Code of Alabama 1896, and 
which is excepted from the opération of the act of July 1, 1898, by the pro- 
visions of section ~ thereof." 

On the same day that thèse papers were flled the petitioner was adjudged 
to be a voluntary bankrupt 
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At the flrst meeting of .ereclitors, held Oçtober 5th, the appellants appeared 
before the référée by counsel. Only the appellants had then or hâve ever 
proved their debts against thls bankrupt, and hence they alone, of the numerous 
creditors, appeared at that meeting or at any subséquent stage of thèse pro- 
ceedings In bankruptcy. On October 5th the appellee also appeared before the 
référée, and was cross-examined by counsel for the appellants. The referee's 
report of that examina tlon is as follows: "At Montgomery, October 5, 1898. 
"WiUis V. Bell, the banlirupt, being duly sworn, déposes and says: I stay at 
Ada. My wlfe and children are living at Ada. I am 46 years old. I am 
superintending a farm for N. J. Bell and a commissary store for him. We 
hâve never had a definite understanding about salary. I was to hâve a living. 
That understanding has been in vogue since December, 1894. Oontract verbal, 
and not in writing. We hâve had no settlement. N. J. Bell looks over his 
books about twice a year. This understanding includes a living for my fam- 
ily as well as myself. Nothing said about spending money. I get money, 
besides my Uving and elothes, to pay tuition for the children and the doctor'a 
bill. I hâve a pass on the Midland Eailroad, and don't pay fare. I go to see 
my father once a year, and pay my fare on the Louisville & Nashville Railroad. 
My wife has some money, and I get it from her every time I vrant it, If she 
has It. I cannot tell always where I get the money from. Sometimes I sell 
an old suit of elothes, and get four or flve dollars. My wife has some money,— 
a steady ineome. It don't amount to much this year. The rents amount to 
about 24 baies for the year. She had some of the property when we married, 
—about $400 or $500. She got a place that she bought in 1891. I think she 
paid about $1,400 for it. I believe that was ail she had. She had got one place 
she bought since then for $2,000, paylng $1,000 cash and $1,000 on time, se- 
cured by a mortgagé which is now held by my brother N. J. Bell. She has 
two or three little places. She has 80 acres of land she paid $100 for, and 
another 80 she paid $300 for. She owns the following named places: Tbe 
Webster place, that she paid $1,400 for; the place called the Woodson place, 
for which she paid $100; then she has another tract called the Giddins place. 
I think she paid $300 for that. She has the Moseley place, for which she paid 
$2,000, as stated above. She dérives ail her ineome from thèse places, except 
some houses and lots in Kamer and- 40 acres of land near Ramer. She had a 
storehouse there, but I moved it away. She has three dwellihg houses and 
lots there. I reckon they are worth about $300 apiece. The store lot is worth 
about $50. Two of them are not rented now. Two of them, when last rented, 
rented for $4. The other rented for $5 a month. One was rented up to August 
last. The other rented a while last spring. We got $50 a year for the 40 
acres of land near Bamer up to this year. This year we got $40. I married 
in 1890. My wife has one place— the Webster place — that she has been getting 
$250 to $350 a year for. She aecumulated the money, and I kept it for her 
mostly. We usually kept it about the house, sometimes in the wardrobe. She 
bought the Webster place in the summer of 1891. We did not get the rent 

that year. I bought it from Webster, who lives at La Pine. I paid 

$1,400 for it,— $500 cash and the balance in the fall. My wife had $500 or 
$600, and I let her hâve some m the fall of 1890 or 1891,— at the time the 
purchase was made,— and some when the final payment was made. To the 
best of my recollection I let her hâve as much as $500 at the time the last pay- 
ment was made. She had the lots at Ramer when we were married. My 
wife bought the $2,000 plantation about two years ago, since I failed. We 
bought from a man named Laird, of Colburg. My wife had the money. She 
got it from rents of her places. She has never paid me back the money I 
loaned her. I never loaned her any other money. I took no note for the 
money I loaned her, and made no entry on any book, and made no other 
mémorandum of it, and I do not keep any books between my wife and myself. 
I never asked her to pay it back to me. You might say that she owes it. 
She really owes it; but I do not exact it of her. The arrangement I hâve wlth 
N. J. Bell includes my living and living for my family, and amounts to between 
$600 and $800. My brother limits me to an expense account of not over 
$800. I get a little money on that account, and charge it to myself. The larg- 
est amount I recollect getting under this arrangement from the store was $75 
or $100,— not over $100. I hâve been in the mercantile and farming business 
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a long time. I failed and went out of business in 1804. The arrangement 
went into eflfect lu January, 1895, and has been in etfect ever since. When I 
failed, N. J. Bell took àll the property on hand at that tiitie, and none 6f my 
other creditors got anything. I put down in my schedtile personal wearing 
apparel at $100, comprlsirig ail my estate. I hâve a gold watch worth $50, 
and had it at the time I made ont the schedule. I had no otlier property. 
The most of my âcçotints on hand when I failed were secured by mortgage, 
and hâve been tranSferrèd to N. J. Bell. I know there are some accounts on 
my old books due and uncoUected. They are ail out of date and barred by 
statute of limitations. Q. You hâve Stated thèse accounts , are barred by 
sta tûtes of limitations ; do you know how long it takes for the statute of 
limitations to bar an aecount? A. I think it takes three years to bar an ac- 
count stated. Q. How long does it take to bar an open aecount? A. About 
two years I think. I hâve tept no books since I suspended business in the 
fall of 1894. 1 had a diamond stud which could be worn as a ring. I gave 
It to my wife when we were married. I gave $150 for it. 1 made the affldavit 
of inability to pay court fées [shown hère, the same being the one now on tile]. 
I think the affldavit was as it now is when I swore to it. There was some 
change made in the affldavit as orlglnally prepared; but the Changes were made 
wlth my knowledge, approval, and assent, and the affldavit, as it now stands, 
was sworn to by me. The only man I talked to about getting the money to 
pay for this bankruptcy proceedlng was my brpther, N. J. Bell, and he asked 
me; "What's it going to cost?' I told him I did not know, but would see a 
lawyër and flnd out. He told me, lif it cost over $50 or:$T5, he advised me 
not to hâve anything to do with it. After I filed the paùper's oath, Mr. 
Bernard Frank came to me and said it was too bad; that he and several of 
my friends would hâve let me hâve money, if I had come to them. I did not 
say anything to N. J. Bell about letting me hâve this $25 deposit f ee after I 
had declded to go into bankruptcy.. I did not ask my wife to let me hâve the 
$25 to' make this deposit fee. I hever asked anybody to let me hâve it. I 
borrowed from Freeman Etishton fifty dollars just before I made the affldavit 
of inability to pay court costs, and had $35 of it at the time I flrst made the 
oath. Between that time and the time the oath was changed I paid my at- 
tprneys $25, and I think I paid to my attorneys the other $10 for advertising 
or costs, or something of that kind. The balance of the flfty dollars, to wit, 
fifteen dollars, I might hâve bought goods for myself and family with. Still 
hâve two or three dollars at this time. [Signed] W. "V. Bell." 

On February 7, 1899, the bankrupt ijcesented hls pétition for discharge, 
which is as foUows: "W. V. Bell, of Ada, in the county of Montgomery and 
State of Alabama, in said district, respectfully represents that on the 12th day 
of September last past he was duly adjudged, bankrupt under the acts of con- 
gress relating to bankruptcy; that he has duly surrendçred ail his property 
and rights of property, and has fûlly complied wlth ail thé requirements of 
said acts and orders of the court touching hls bankruptcy. Wherefore he 
prays that he may be decreed by the court to hâve a full diseharge from ail 
debts provable against his estate under said bankrupt acts, except such debts 
as are excepted by law from such discharge." 

On February 15th the judge of the court of bankruptcy made the foliowing 
order: "For good and sufflcient reasons shown, it is ordered that the affldavit 
of inability to pay filing fées of the petitioner filed hereln, with the pétition 
herein, be stricken from the flle in this case, and that the petitioner be, and 
he is hereby, permitted to wlthdraw said affldavit." 

On the 18th the appellants Sellers & Orum filed the foliowing: "Sellers & 
Orum, of Montgomery, in th^ county of Montgomery and stat^ of Alabama, 
parties interested in the estate of said W. "V. Bell, bankrupt, do hereby oppose 
the granting to him of a dlschàrge from his debts, and for the grounds of such 
opposition do file the foliowing spécifications: (1) That said W. V. Bell did 
knowingly, willfuUy, and f ràtiduiently not attach a full, true, and correct sched- 
ule of ail his property to hls pétition to be adjudged a bankrupt. (2) That the 
schedule of his property which W. V. Bell attached to his pétition to be ad- 
judged a bankrupt Is willfuUy and knowingly false and untrue, in that it does 
not contain a debt of about $Ç00 which was due from the said Bell' s wife to 
him. (3) That èald scheddle of his property attached by said Bell to his petl- 
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tion is -willfully and knowingly false and untrue, in that the said Bell does 
not inelude in said schedule a gold watch worth about $50, which his testi- 
mony shows he owned at the time said pétition was flled. (4) That said 
schedule of his property attached by said Bell to his pétition is willfully and 
knowingly false and untrue, in that said Bell had at the time of filing said péti- 
tion a sum of money, to wit, $50 or other sum, as shown by his testimony on 
his examination, which said Bell has never turned over to the trustée in this 
proceeding. (5) That said W. V. Bell willfully and knowingly swore falsely 
when he made the pauper's oath to the pétition, swearing that he did not hâve, 
and could not obtain, money to deposit as costs and fées. (0) That the said W. 
V. Bell willfully and knowingly swore falsely when he made the pauper's oath 
to the pétition, swearing that he did not hâve, and could not obtain, money to 
deposit as costs and fées, in that he had $50 or other large sum when he made 
said afBdavit. (7) Beeause said Bell willfully and fraudulently has not turned 
over any property to the trustée in this proceeding. (8) That the said Bell 
willfully and knowingly negligently failed to keep, for several years prior to 
filing said pétition, any books of account or other books showing his assets 
and liabillties, so that the same might be ascertained in this bankruptcy pro- 
ceeding. (9) That the laws of Alabama do not allow the said W. V. Bell any 
exemptions of Personal property against the debt of this créditer, and that 
the said Bell has willfully and knowingly failed. to turn over to the trustée the 
property set ont in the schedule attached to his pétition in this cause or the 
other property he owned, as shown by his own testirar-ry in this case. (10) 
Thèse creditors are informed and believe, and upon sueh information and belief 
State, that the list of creditors flled by said Bell is willfully and knowingly 
Incorrect and false in this: that D. JI. Snow & Oo. appears as a créditer for 
the sum of eleven hundred one and oo/ioa dollars, when, at the time said péti- 
tion was filed, said B. M. Snow & Co. was not a créditer of said Bell. (11) 
Thèse creditors are informed and believe, and upon such information and belief 
State, that the said Bell paid D. M. Snow & Co. in fuU, or compromised their 
daim and settled it in full, before he flled his pétition in this cause, and that 
D. M. Snow & Co. were not creditors, and the list of creditors returned by said 
Bell with his pétition is willfully and knowingly untrue and incorrect." 

After the filing of the foregoing, Sellers & Orum added to the spécification 
of the grounds of their objection to the discharge that "the said Bell, before he 
filed his pétition in bankruptcy in this court, and in contemplation of the filing 
of said pétition, offered to petitioners (creditors), and stated to them, that he 
Intended to file his pétition in bankruptcy, but that he intended to pay them 
what he had paid other creditors, notwithstanding he got diseharged from their 
debts." At the same time and by the same counsel the appellants AV. B. Jones 
and Ray filed identically the same objections, except spécification 9, not applica- 
ble to their case, as their judgment was not on a waive obligation. 

At the instance of the appellants, a second examination of the bankrupt and 
an examination of other witnesses was had by and before the référée on the 
Ist and 2d daj's of March. From the report of that examination we make 
thèse excerpts: "Q. (by the appellants' counsel). I believe that you testified 
on your former examination that you had $50 in your poclvct. A. Ko, sir; 
I do not think I did. Q. Well, how much did you hâve on your person? A. 
I do not know how much I had at the time when the change was made in the 
paper. I did not hâve $50. I might hâve had two or three dollars. I do not 
remember. Q. Did you hâve $25? A. I did not hâve $25. Q. When you 
first submitted the affldavit to the clerk, did you bave any money in your 
pocket? A. I think I just had a little change. Q. 'When you submitted the 
affidavit to the clerk the second time, did you hâve any money in your pocket? 
A. I do not think I had." From the testimony of John A. Sellers: "Mr. Bell 
never offered me at any time anything not to oppose his discharge." From 
the testimony of W. B. .Tones: "I hâve had no conversation with W. V. Bell 
since he went into bankruptcy. He never made me any offer, or offered me 
any inducement not to oppose his disciîiarge." From the testimony of the clerk, 
questioned by the attorney for the appellee: "Q. Did any one pay the fées, 
what is known as the primary or original cost fées, for filing the pétition in 
bankruptcy in the matter of W. V. Bell? A. I think, Mr. Wilkinson, you paid 
the fées yourself. Q. How was it done, by check or in money? A. My recol- 
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lectlon l8 that It was done by giving your check. Q. Was Mr. Reese or Mr. 
Sternfeld présent when that was done? A. No, sir. Q. Dld they hare any- 
thing to do with it, or hâve any knowledge of It? A. I do not ki^ow anything 
about thelr . knowledge. They certainly were not présent. Q. Was W. V. 
Bell présent? A. No, sir; he was not Q. Was It done wlth his knowledge, 
80 far as you know? A. I cannot say. I suppose it was done by you as hia 
attorney. I suppose you were acting for him. He was not présent. Q. You 
know nothlng/ then, except the mère fact that one Charles Wilkinson paid the 
fées of $25? A. Yes, sir; that Is aU I know about It. Q. Was there what is 
known as the 'Inability oath' made in this case? A. There was. Q. Do you 
know, as a matter of information connected with your office, that the Judge 
of this district, as well as judges in other districts, hâve stated judicially that 
they would refuse to allow a discharge in bankruptcy to a man who bas taken 
that oath? A. I do not understand clearly about this proposition. I bave not 
looked into the question very closely. Once I heard some discussion about the 
question in a vague, hazy way. We bave dlscharged one mai) who made tliat 
oath without paying his fées." 

On March 25th the court of bankruptcy rendere'd the foUowing judgment: 
"Whereas, Willis "V. Bell bas been duly adjudged bankrupt under the act of 
eongress establlshlng a unlform System of t)ankruptcy throughout the United 
States, and appears to bave conformed to ail the requirements of law in that 
behalf, it is therefore ordered by the court that said Willis V. Bell be forever 
dlscharged froin ail debts and claims which by said âct are made provable 
against his estate, and which existed on the 12tb day of September, 1898, on 
which day the pétition for adjudication was flled by him, excepting such debts, 
if any, as are by said act excepted from the opération of a discharge in bank- 
ruptcy." 

ïhe credltors appealed, and présent the following assignment of errors: "(1) 
That the cour! erred in rendering a Judgment granting a discharge to said 
Willis V. Bell from ail debts and claims which were provable against his estate, 
and which existed on the 12th day of September, 1898, excepting such debts 
as are by the act of bankr\iptcy excepted from the opération of a discharge 
In bankruptcy. (2) That the court erred In not sustaining the objections filed 
to the discharge of the said Willis V. Bell, as shown by the record, (3) That 
the court erred in refùsing to grant said 'Willis V. Bell a discharge in bank- 
ruptcy from his debts provable under the act of eongress approved July 1, 189S, 
entitled 'An act to establish a unlform System of bankruptcy throughout the 
(Jnited States.' (4) That the coMt erred as shown by the record." 

John D. Roquemore and Eobert L. Harmon, for appellant. 
Charles Wilkinson, for appellee. 

Before PAEDEE, McCORMICK, and SHELBY, Circuit Judge«. 

McCORMIOK, Circuit Judge, after etating the case as above, de- 
livered the opinion of the court. 

It is to be observed that the pétition in this case was presented 
before the gênerai orders and forms in bankruptcy were prescribed 
by the suprême court. The gênerai orders were adopted and estab- 
lished November 28, 1898, to take effect January 2, 1899. Tlie forms 
in bankruptcy were not promulgated until December — , 1898. The 
attorneys who prepared the pétition and schedules and their vérifica- 
tion in this case had tb use such forms as seemed to them to fit the 
provisions of the statute and the conditions of the estate. It is made 
the duty of référées to examine ail schedules of property and lists of 
creditors filed by bankrupts, and to cause such as are incomplète or 
defective to be amended. Bankruptcy Act, § 39 (2). In this case the 
honorable référée has not on his own motion caused to be amended 
the schedules attached to the appellee's pétition. The appellants, 
who were the only credîtors that hâve appeared before the référée to 
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prove up their claims, hâve takeii no action nor made any direct mo- 
tion before tlie référée to hâve thèse schedules amended. On the day 
fixed by the référée for the flrst meeting of creditors, the appellee 
promptly appeared and submitted himself "to an examination con- 
cerning the conduct of his business, the cause of his banltruptcy, his 
dealings with his creditors and other persons, the amount, lîind, and 
whereabouts of his property, and, in addition, ail matters which may 
affect the administration and settlement of his e&tate," so far as the 
référée or the counsel for the creditors who were présent deemed nec- 
essary then to make inquiry, Five months thereafter, at the in- 
stance of the same creditors, he again appeared before the référée and 
submitted to such further examination as the counsel for the credit- 
ors chose to make. In the report made by the référée of the ap- 
pellee's dépositions on thèse two several occasions, there is nothing 
tending to show that he refused to answer or hesitated in answering 
any question propounded to him by the référée or by the counsel for 
the creditors. There is nothing in his testimony or in that of the 
other witnesses who deposed on the second occasion to show or indi- 
cate in the slightest degree that he did not answer fully and truly 
every question that was propounded to him. It is the duty of the 
judge of the' court of bankruptcy to hear the application for a dis- 
charge and such proofs and pleas as may be made in opposition there- 
to by parties in interest, and investigate the merits of the applica- 
tion and discharge the applicant, "unles.s he has (1) comraitted an 
offense punishable by imprisonment as herein prescribed; or (2) with 
fraudtilent intent to conceal his true financial condition, and in con- 
templation of bankruptcy, destroyed, concealed, or failed to keep 
books of account or records from which his true condition might be 
ascertained." Section 14b. Tlie second of thèse statutory gro-unds 
for rfefusing to: grant the discharge is not applicable to this case, be- 
cause ail the proof shows that the appellee lias not, since the passage 
of the act of bankruptcy, nor within more than three years before 
the passage of the act, been engaged in business on his own account 
that required or made it appropriate for him "to keep books of ac- 
count or records from which his true condition might be ascertained." 
As provided in the act of bankruptcy, the offenses punishable by im- 
prisonment which the bankrupt may commit are: 

■'Havlng knowingly and frandulently (1) concealed while a bankrupt, or 
af ter his discbarge from his trustée, anj' of the property belonging to his estate 
In bankruptcy; or (2) made a false oath or account in, or in relation to, any 
proeeeding in bankruptcy; (3) presented under oath any false elaim for proof 
against the estate of the bankrupt or used any such claim in composition per- 
sonally or by agent, proxy, or attorney, or as agent, proxy, or attorney." Sec- 
tion 29b. 

The appellee in this case has not presented under oath or otherwise 
any daim, true or false, for proof agaiùst his estate. Hence this 
third subdivision under which a bankrupt may commit an offense, 
because he is allowed to bring certain claims against the bankrupt 
estate, cannot be applied hère. 

The flrst, third, and fourth errors assigned are too gênerai to re- 
quire or permit any spécial considération of them. We therefore 
confine our attention to the second, which is: 
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"That the court erred in not isustainlng the objections ûleâ to the disctiarge 
of said Wlllis V. Bell, as shown by the record." 

The character of thèse objections is such that it is more convenient 
to take them up without regard to the order in which they stand as 
they were presented. The last (which was filed subsequently to the 
othere, and on what date it does nôt appear) we think is fully disposed 
of by a sentence or two in the testimony given before the référée by 
the appellants Seller s and Jones. Sellars says: 

"Mr. Bell never oflfered me at any time apything not to oppose his discharge." 
Jones says: "I hâve had no conversation wlth W. V. Bell since he went into 
bankruptcy. He never made me any offer or olïered any inducement not to 
oppose his discharge in banliruptcy." 

The eleventh objection is not pnly not proved, but is clearly dis- 
proved by ail the testimony in the case. It is to the effect that Bell 
had paid D. M. Snow & Co. in full, or compromised that claim and 
settled it in full before he flled his pétition in this case. This is not 
only not sustained by the évidence, but is clearly disproved. The 
remaining part of this objection, as stated, is embraced in objection 
10, which is to the effect that the flrm of D. M. Snow & Co., which flirm 
appears in Schedule A as a creditor, was not a creditor at the time 
the pétition to be declared a bankrupt was flled. The proof on 
this subject abundantly ehows, and the fact is not disputed by the ap- 
pellants, that at the time of the failure of the appellee in business the 
iirm of D. M. Snow & Co. was a creditor of his, and sued its debt 
against him to judgment, and it now appears (like the 30 others 
shown in the schedule) in the record books of the court rendering the 
judgment. The proof indicates that the part of Schedule A which 
gives the list of the judgment créditons was prepared from data 
obtained in the court house. It appears that the books and records of 
the courts were, and for some years had been, those from which this 
bankrupt's true condition might best be ascertained. It does ap- 
pear from the testimony that, at eome time subséquent to the rendi- 
tion of thie judgment, another one of the crédit ors of the bankrupt 
(his chief creditor) had purchased (not on the bankrupt's account) this 
judgment of D. M. Snow & Co. It f urther appears that the bankrupt 
had such information with ragard to this purchase as gave him every 
reason to believe — in popular language, to know— that the purchase 
had been made. He had légal personal knowledge of the fact that 
that flrm had extended crédit to him, that he had not paid them, and 
that they had recovered judgment against him. His Schedule A 
showed that the résidence of this flrm was Montgomery, Ala., — 
the place where the appellant flrm résides and does business. The 
référée rightly refrained from causing to be made any amendment of 
the schedules to meet the suggestions of the proof on which this ob- 
jection is based, and the judge of the court of bankruptcy did not err 
in refusing to sustain it. 

The ninth objection had better be considered in connection with 
the flrst seven. 

The eighth has been sufflciently noticed in what was said earlier 
in this opinion, showing that the second statutorj' ground for refus- 
ing a discharge in bankruptcy has no application to this case. 
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The otiier objections, redacted and put in différent order and in 
■working form, are: (1) That tlie banlirupt did not include in the 
schedule of his propertj' tlie sum of $50 whichi he borrowed from Free- 
man Kusliton; (2) that the schedule did not nialœ particular mention 
of a gold watch which he owned at tlie time his pétition was filed; (3) 
ihat he did not include in the schedule of his property a debt of about 
|C00 which his wife owed him; (4) that when he made the afifidavit 
stating that he "is without, and cannot obtain, the mbney witli which 
to pay" the filing fées he made a false oath in relation to this proceed- 
ing in bankruptcy. 

We appreeiate the gracious forbearance which constrained the ap- 
pellants to resist the temptation to accompany the first of the objec- 
tions just above noted with the equally patent, and not less valid, 
one, "that the list of creditors filed by said Bell is willf ully and know- 
ingly incorrect and false in this: that it does not include the name of 
Freeman Rushton, of Montgomery, Alabama, from whom "the said 
Bell borrowed |50, just before presenting his pétition, to be adjudged 
a voluntary bankrupt." It taxes judicial gravity to coi iider seri- 
ously this objection. The bankrupt law provides that the court 
shall order the trustée to pay ail taxes, national, state, and municipal. 
Thèse charges occupy a position above claseifteation. It is provided : 

"The debts to hâve priority except as herein provided, and to be pald in fui' 
out of banlirupt's estate, and the order of payment shall be (1) actual and neces- 
sary cost of preservlng the estate subséquent to the flling of the pétition; (2) 
the fihng fées paid by creditors in involuntary cases: (3) the cost of administra- 
tion, including » » * one reasonable attorney's fee, for the professional 
services aetually rendered • * * to the bankrupt in voluntary cases, as 
the court may allow." ' 

It is to be observed that in ordinary cases, whether in involuntary 
or in voluntary bankruptcy, the actual and necessary cost of pre- 
servlng the estate subséquent to the filing of the pétition and up to 
the qualification of the trustée will usually, and always should where 
he is exercising good faith, devolve upon the bankrupt himself, not 
at his charge and expense, but as a charge of the first rank against 
the estate which he is required or has volunteered to surrender. The 
charge of the second rank is the filing fées paid by creditors in involun- 
tary cases. The reason for restricting this to fées paid by creditors 
in involuntary cases is obvions, because where such fées are paid in 
voluntary cases they may be paid by the bankrupt hinii^elt out of the 
estate which he has to surrender, and therefore no account need be 
taken of them. The charge next in rank and to be paid in fuU out 
of the bankrupt estate is the cost of administration, including a rea- 
sonable attorney's fee, such as the court may allow for services ae- 
tually rendered to the bankrupt in voluntary cases. This clearly 
shows that, where there is no surrenderable estate in the bankrupt's 
hands out of which he could pay either in money or in property a rea- 
sonable attorney's fee, and therefore has to obtain crédit therefor 
either from the attorney or from some other person, the reasonable 
value of the services aetually rendered becomes a charge in favor of 
the bankrupt or of the attorney on ail of the bankrupt estate equally 
with the other costs of administration. This view is in harmony 
with, and strongly supported by, the provision that a debtor may, in 
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contemplation of the flling of a pétition to be adjudged a bnknipt, 
pay money or transfer property to an attorney to a reasonable 
amount, to be judged of by the court, for selndces to be rendered in 
the bankrnptcy proceedings. In case the payment so made shall 
in the judgment of the court exceed a reasonable fee, the excess may 
be recovered by the trustée for the benefit of the estate. Section 
60d. In the case we are considering the schedules and the testimony 
show that there is no estate in bankruptcy, unless the property which 
the law of the defendant's domicile exempts from levy and sale under 
judicial process from the payment of debts constitutes a part of th(' 
estate in bankruptcy. Ail of the évidence conduces to show and con 
strains us to conclude that, since the fall of 1894, the appellee has had 
no property which is not exempt from levy and sale under judicial 
process for the payment of debts by the terms of the constitution and 
statutes fixing such exemptions in the state of Alabama. What 
effect the waiver evidenced by the judgment in the case of Sellers & 
Orum may bave will be discussed further on in this opinion. If the 
$50 borrowed from Eushton at the time of preparing the pétition 
and exhibits presented to the court to be declared a voluntary bank- 
rupt became a part of the estate in bankruptcy as soon as it passed 
from Eushton's hand into the hand of the bankrupt on its way to the 
attomeys, the payment of it to the attorneys for thèir fee and to meet 
the cost of giving notice to the creditors, if the fee and cost charges 
were reasonable, was a valid disposition of that much of the estate. 
It is objected that the schedule did not make particular mention of a 
gold watch worth |50, which the bankrupt owned at the time his pé- 
tition was flled. In his examination bef ore the référée on October 
5th the appellee said that in the item "personal wearing apparel" in 
Schedule B he included the watch which he habitually wore; that, 
exclusive of the watch, his personal wearing apparel did not e^^if^ 
in value |25. He claims his personal wearing apparel, including 
the watch, as exempt property, under section 2037 of the Alabama 
Code, which provides that the personal property of a résident of that 
state to the amount of |1,000 in value, to be selected by him, and, 
in addition thereto, ail necessary and proper wearing apparel for 
himself and family, and ail family portraits or pictures, and ill books 
used in the family, shall also be exempt from levy apd sale under 
exécution or other process for the collection of debts contracted af ter 
the 23d day of April, 1873. The CkSde of Alabama : provides : 

"ïh© words "Personal property' Include money, goods, chattéls, thlngs in ac- 
tion and évidences of debt, deeds, and' conveyances." Chapter 1, § 2. 

It bas been repeatedly and uniformly decided by the suprême court 
of Alabama that the exemption laws are founded in a spirit of hu- 
manity and benevolence, and are to be liberally constraed, and that 
such a rule of construction requires them to attach to the phrase 
"personal property," as ueed in thOse laws, a signification so compce- 
hensive as to embrace everything which is the subject of ownership^; 
not being realty or an interest in realty. Enzor v. Hurt, 76 Ala. 595. 
In a gênerai sensé and within comprehensive signification attachée 
to the phrase "personal property," as ttsed in the Alabama exemption 
lawB by the suiM*eme court in the case just cited, that phrase includes 
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wearing apparel. It is clear, however, that section 2037 draws some 
distinction between personal property and the necessary wearing 
apparel, family portraits, or pictures and books used in the family. 
We hâve not found in the statutes of Alabama or in the décisions of 
the suprême court of that state a définition of the phrase "wearing 
apparel," as it is used in this section. Thé only limitation which the 
section puts upon the meaning of the words is that the apparel shaJI 
be necessary and proper for the wearer or his family. This includes 
what is merely proper, as well as what is necessary. And, subject 
to this qualification alone, there is no limitation put on the quantity, 
(juality, or value of the property which the words used describe. The 
nature of the case, the reasonable average conditions of life, will 
sufEiciently restrict the amount in quantity and value of articles kept 
by insolvent debtors to be worn on their persons. The homestead 
exemption is limited in Alabama both in value and in area. Personal 
property, as distinguished from wearing apparel, family portraits, 
or pictures and books used in the family, ie exempt to the value of 
|1,000. This is not restricted to designated articles. The right to 
sélect the property protected from seizure and sale for debt at any 
time before or after the levy of process and before actual sale is 
secured by the constitution beyond the power of the législature to 
abridge it. It is fully recognized by the Code: 

'Any person by an instrument in writing may waive his right to an exemp- 
tion in any property exempt from levy and sale under exécution or other 
process." Section 2104. 

As to Personal property, the waiver may be made by a separate in- 
strument in writing, subscribed by the party making the saine, or it 
may be included in any bond, bill of exchange, promissory note, or 
otber written contract executed by him. Section 2105. That "a 
waiver of exemptions as to personal property" written in a promissory 
note will subject wearing apparel to levy and sale under exécution is 
by no means clear. As was said in Enzor v. Hurt, supra, the exemp- 
tion laws are founded in a spirit of humanity and benevolence, and 
should be, and uniformly hâve been, liberally construed. We hâve 
not found it said or suggested in the opinions of the suprême court 
of Alabama that the provision for waîving exemption as to personal 
pro]>erty made by section 2105 should receive like libéral construction. 
It would seem to be the better view that, as the waiver opérâtes as 
an exception to the gênerai rule, as such exception it should be con- 
strued strictly,— not so strictly as to destroy or diminish the force of 
the exception, but so as not to extend "a waiver of exemption as to 
personal property" to wearing apparel. The question whether a 
watch of reasonable value, habitually worn by a debtor, is a part of 
his wearing apparel, ' within the meaning of those terms as used in 
exemption statutes, has been considered by the courts of several of 
the States, and answered afflrmatively or negatively by them, accord- 
ing to the gênerai scope of their respective exemption laws and the 
particular circumstances of the case in which the claim to the exemp- 
tion was made. 29 Am. & Eng. Enc. Law, pp. 39, 40, notes. The 
phrase "wearing apparel," as used in exemption laws, has its popular 
sensé, and includes ail the articles of dress generally worn by per- 
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sons in the callihg and condition of life and in the locality of the 
résidence of the person claiming the exemption. It includes what- 
ever is necessary to a décent appearance and to protection against 
expcsure to the changes of weather, and also what is reasonably prop- 
er and customary in the way of ornament. A plain gold watch worth 
not more than |50 is not usiually worn habitually by farmers and 
country merchants as an ornament; but in this day, when everything 
moves on schedule time, a watch is an eminently useful, if not an abso- 
lutely necessary, article of dress. We conclude that where, as in 
Alabama, the exemption laws embrace the homestead of every citizen, 
and such personal property as he may hâve to the extent in value of 
|1,000, "and, in addition thereto, ali necessary and proper wearing 
apparel for himself and family," a fair construction of this last pro- 
vision will include within the meaning thereof the watch worn by the 
appellee. Under différent statutes in other states than Alabama, 
the décisions are conflicting. 

It is further objected that the appellee did not include in the 
schedule of his property a debt of about |600 which his wife owed 
him. For "a long time" the appellee was engaged in the mercan- 
tile and the planting business, carried on in connection with ëach 
other, in the country, in the mariner that such associated business is 
conducted in the cotton-growing states. He had sons who sometimes 
wore the gold watch which he usually wore. In 1890 he married the 
wife referred to in this objection. At the time of their marriage 
she owned several lots in the town of Eamer, in Montgomery county, 
and a small farm near that town, from which property she has been 
getting an annual rent of about |200. She seems to hâve had also 
1400 or |500 in money. The year after their marriage she bought 
a farm from Webster for the price of |1,400, of which she paid |500 
in cash, and the balance in the fall of that year. The rent of this 
farm for that year was not included in her purchasé. For the subsé- 
quent years this place brought her an annual income of from $250 
to $350. Some time in the summer or early fall she got a small 
amount of money from her husband to pay on this purchasé, and, at 
the time of making the last payment, in the fall of 1891, he let her 
hâve about $500. The number and character of his creditors and the 
amount in face value of crédits extended to him show that he had 
enjoyed good standing as a business man for some time previous to 
his failure, in the fall of 1894. It is matter of common knowledge 
that in 1891 cotton, the chief staple farm product grown in the state 
of Alabama, brought in the market a good price. It was at this time 
that the appellee let his wife hâve the money. From ail that the 
record shows we must conclude that, if at that time he had given her 
this money outright, the appellants could not then hâve complained or 
now complain. After this transaction with his wife the appellee 
gave one of thèse appellants a note containing "a waiver of exemp- 
tions as to Personal property." This waiver created no lien on any 
property. _ Craft v. Stoutz, 95 Ala. 245, 10 South. 647. The note was 
not put in 'judgment until March 3, 1898. On October 5th (if never 
before) the appellants obtained full knowledge of thèse transactions 
had between the appellee and his wife in 1891. The appellee took 
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no note for the money and made no entry on any book, and made 
no other naemorandum of it. He says that he did not and does not 
keep any books between himself and his wife; that he never asked 
her to pay it back to him; that one might say she owes it; that she 
really owes it, but that he does not exact it of her. If, in fact, this 
transaction created the relation of debtor and creditor between the 
appellee and his wife, and the debt ie still subsisting, though not 
renewed by any subséquent promise, and payment of it bas never been 
demanded, and is not now exacted, and by the force of the waiver it 
is, under the laws of Alabama, subject to seizure by gamishment or 
other process to eatisfy the appellants' judgment, there is nothing in 
the pending proceedings in bankruptcy to obstruct the use of such 
process from the state court. Giving the waiver the full effect 
claimed for it by the appellants, it would vest the right to this chose 
in action in the trustée, not as a part of the estate in bankruptcy for 
the beneât of creditors generally, but for the beneût of this one credit- 
or to the exclusion of a great number of creditors whose debts aggre- 
,gate nearly 100 times as much as his. Conceding that this alleged 
debt exists, it is a part of the personal property of the bankrupt, 
which has not been reduced to his possession, and he has no material 
part of it or évidence of it, or other thing in connection .with it, which 
he can voluntarily surrender or be made to surrender by a summary 
rule against him. If the right to it has vested in the trustée, unless 
the wife voluntarily pays it or consents to submit herself to the juris- 
diction of the court of bankruptcy, it can be recovered by the trustée, 
if at ail, only by légal' proceedings in the state court substantially 
identical with the proceeding which the appellants could hâve used 
had no adjudication in bankruptcy been had, and which, in our opin- 
ion, they still hâve the same right to use that they would hâve, if the 
bankruptcy proceedings were not pending. "AU property of the wife 
held by her préviens to the marriage, or to which she may become 
entitled after the marriage in any manner, is the separate property 
of the wife and is not subject to the liabilities of the husband." Sec- 
tion 2520. "The earnings of the wife are her separate property." 
Section 2521. "The wife has full légal capacity to contract as if she 
were sole, except as otherwise provided by law." Section 2526. 
"The husband and wife may contract with each other, but ail con- 
tracts into which they enter are subject to the rules of law as to con- 
tracts by and between persons standing in confidential relations ; but 
the wife shall not, directly or indirectly, become the surety for the 
husband." Code Ala. c. 60, § 2329. There was no proof offered 
tending to show that the wife had or claimed any other property than 
that disclosed by the bankrupt in his testimony before the référée, or 
that the property she owned had been acquired in any other manner 
than that shown by him. Ail of the items embraced in the foregoing 
objections amount in value to only $700. Personal property, as dis- 
tinguished from wearing apparel, family paintings or pictures, and 
books used in the family, and in addition thereto, is exempt under 
the law of Alabama, as we hâve seen, to an extent beyond the amount 
of thèse three items. The act of bankruptcy does not aiïect the al- 
lowance to bankrupts of the exemptions which are prescribed by the 
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stàté law. Bankruptcy Act, § 6. The courts qf baiikniptcy bave 
juriadiction to détermine ail claims of banktiipts to their exemptions. 
Section 2 (11). It is the duty of tràsteêS to sèt apart the bankrupt's 
exemptions, and to report thé itèïne and estimated value thereof to the 
court as soon as practicable aifter their appointmërit. Section 47 
(11). Exempt propert;^ is exceptéd frbm that the bànkrUpt's title to 
whîch is vested by opération of law in the trustée. Section 70a. On 
this subject Collier, in his work 6n Bankruptcy, says; 

, "A court pf bankruptcy bas rip jijrlsaiction over exempt prpperty other than 
to hear and détermine the Claims of the bankrupt, If dispùted; It may restrain 
its own offlclalB from interfering with it; but that Is a jurisdïction over them, 
not over tbe property. It wlU net give any ald to the bankrupt In enforcing 
hls rlghts, as to the exempt property beyond preventing the trustée from Inter- 
fering wlth It. To the state courts Is left the décision of ail questions that may 
arise between parties as to such property. The bankruptcy court cannot prop- 
erty entertaln a proceeding to enforeç a lien npon feùch property." Coll. Bankr. 
pp. 74, 75. 

There is lurking through àll the_record màde in thia case by the 
appellants from their flrst appeai^nce befqre the référée an implied 
euggestiw that much of the property now hominally bwhed and held 
by thé appellee's wife and by the appellee's brother, N. J. Bell, is in 
fact the property of the appellee. It is now more than four years 
since the appellee's failure in, business and the transfer of his asseta 
real and personaJ to his brqther, N. J. Bell. The bankrupt law does 
not open any door for inqiiiry intjq such transactiops as Occurred be- 
fore the passage of the açt, or into such transactions pccurring after 
the passage of the act, but inpre thaii four months before the begin- 
ning of prpceedirigs in bankruptçjî. Moreover, it appears that thèse 
parties and the appellants réside în the same countyj that the wife 
and the brother hâve reaj estate more than sulïicient to satiefy the 
claims of the appellants; and, if the wife and the brother hâve been 
and continue to be parties to the fraudulent conceaJment of the ap- 
pellee's property, there exists in the state of Alabama a court of 
chancery clothed with power to search the conscience of pach of thèse 
parties and strip the veil from their simulated dealings, and make dis- 
covery of thé property of the appellee, if he has any in the handis of 
thèse near kindred. Code Ala. §§ 819, 822. '' 

The only objection remaining to be considered is that the appellee 
willfully and knowingly swore falsely when he stated in the aifidavit 
which accompanied his pétition that he was without, and could not 
obtain, the money with which to pay the fées of the clerk, référée, and 
trustée. Another statute of the United States provides that any 
citizen entitled to commence any suit or action in àny court of the 
United States may commence and prosecute to conclusion the same 
without being required to prepay fées or give security theref or before 
or after bringing the suit or action, upon flling in the court a state- 
ment under oath, in writlng, that, betause of his poverty, he is un- 
able to pay the costs of ihe suit or action which he is about to com- 
mence, or to give security for thé saûie, and that he believes he is en- 
titled to the reQress he seeks by such suit or action;, setting forth 
briefly the nature of his alleged cause oï action. 27 Stat. 252. The 
bankruptcy act provides that any péi*soh who'owés debts, except a 
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corporation, shall be entitled to the benefits of tliis act as a voluntary 
bankrupt. Section 4. In eacii of tlie sections referring to the fées 
of the référée, trustée, and clerk, required to be paid in bankruptcy 
proceedings at the time of the flling of the pétition, there is a réserva- 
tion made by the insertion of thèse words: "Except 'when a fee is not 
required from a voluntary bankrupt." Sections 40, 48, 52. It is 
made the duty of the clerk to colleet the fee of the clerk, référée, and 
trustée in each case instituted before flling the pétition, except the 
pétition of a proposed voluntary bankrupt whicb is accompanied by 
an affidavit stating that the petitioner is without, and cannot obtain, 
the money with which to pay eueh fées. Section 51. The gênerai 
orders in bankruptcy, which hâve the force of statutes, provide: 

"In any case In which the fées of the clerk, référée, and trustée are 
not required by the act to be paid by a debtor before flling his pétition 
to be adjudged a bankrupt, the judge, at any time during the pendency 
et the proceedings in bankruptcy, may order those fées to be paid out 
of the estate; or may, after notice to the bankrupt, and satisfactory proof 
that he then has, or can obtain, the money with which to pay those fées, 
order him to pay them within a time specified, and, If he fails to do so, 
may order his pétition to be dismissed." Gen. Order 35, par. 4 (32 C. G. A. 
xxxlv. , 89 Fed. xiv.). 

"Before incurring any expense in publishing or mailing notices, or In 
traveling, or in proeuring the attendance of witnesses, or in perpetuatlng 
testimony, the clerk, marshal, or référée may require, from the bankrupt 
or other person in whose behalf the duty is to be performed, indemnity 
for such expense. Money advanced for thls purpose by the bankrupt 
or other person shall be repaid him out of the estate as part of the 
costs of admlnisterlng the same." Gen. Order 10 (32 0. 0. A. xiii., 89 Fed. vi.). 

The évident intent and spii-it of the gênerai law which secures 
ail citizens entitled to bring any suit or action in the courts of the 
United States, tûe right to commence and prosecute the same, 
though they hâve not the means to pay or secure the costs, and 
the careful mention, four times repeated in the bankruptcy act, 
that the prepayment of fées is not required ffom a debtor who 
is without, and cannot obtain, the money with which to pay the 
same before filing his pétition to be adjudicated a voluntary bank- 
rupt, show that this class of litigants is not viewed with disfavor 
by the laws of this country. The last paragraph but one of the 
présent law shows that pétitions for voluntary bankruptcy are 
not disf avored. On the contrary, they might be flled after the ex- 
piration of one month from the passage of the act, while no péti- 
tion for involuntary bankruptcy was permitted to be flled within 
four months of the passage thereof. In cases of voluntary bank- 
ruptcy, a schedule showing ail of the property of the petitioner 
must accompany the pétition. Upon the flling thereof, the right 
of the petitioner to sell or charge any part of the property em- 
braced therein, and not excepted from that the title to which will 
be vested as of the date of the adjudication of bankruptcy in the 
trustée when appointed and qualifled, immediately ceases. Al- 
though the courts may appoint receivers, or the marshal upon ap- 
plication of parties in interest, when absolutely necessary for the 
préservation of estâtes to take charge of the property of bank- 
rupts after the filing of the pétition and until it is dismissed or 
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the trustée is qualified, it is the duty of the bankrupt himself in 
involuntary cases, and much more in voluntary cases, to keep 
careful charge of and préserve alï the property which, upon his 
being adjudged a bankrupt, will vest, by opération of law, in tbe 
trusteeas soon as one sball be appointed and qualified. The ac- 
tual and necessary cost, if any, of preserving this property subsé- 
quent to the fliing of the pétition, by whomsoever it is expended, 
is tb be paid in full out of the estate flrst after the payment of 
taxés. There is no indication in the act that the petitioner in 
voluntary cases may not after fliing his pétition, and before ob- 
taining his discharge, earn, aecording to his ability, a living for 
himself and family, or that he may not use ail of his earnings as 
he may, himself elect for that purpose, or that he shall in any 
manner account to the conrt for the same. Neither is there any 
indication in the law that any of the expenses of the bankruptcy 
proceedings are to be a charge on the property which, by the law 
of the bankrupt's domicile, is exempt from forced sale for the 
collection of debts, and on that account excepted from the bank- 
ruptcy estate by section 6 of the act. The whole purview of the 
act is opposed to the thought that the fées of the clerk, référée, 
and trustée are made, or in any event are to become, a charge upon 
the Personal earnings of the bankrupt accruing after he is ad- 
judged to be a bankrupt, or a charge on the exempt propei-ty, 
which is not in any case to be aflected by the bankruptcy act. 
Its whole character is infinitely removed from that of our former 
laws, which used physical duress by incarcération as a means by 
which the debtor, or his friends through sympathy for him, were 
coerced into paying the debt, and he was punished for owing it. 
Though this evil spirit has been f ully exorcised from the whole 
body of our national law and from the laws of Alabama, the idea 
or sentiment out of which it sprang and in accordance with which 
it was administered still lingers in the minds of some of our cit- 
izens. AU such processes for .çollecting debts are forbidden by 
the constitution of Alabama. Ex parte Hardy, 68 Ala. 303. 

The record in this case shows that the clerk of the court of bank- 
ruptcy where this proceeding is pending was examined before the 
référée, and was asked by the counsel for the appellee: 

"Q. Was there what Is known as the 'Inability oath' made In this case? 
A. There was. ■ Q. Do you Içnow, as a matter of information connected 
with your office, that the jùdge of this district, as well as Judges in other 
districts, hâve stated judiciàlly that they wonld refuse to allow a dis- 
charge in bànkmptcy to a tnan who has taken tliat oath? A. I do not under- 
stand clearly about this proposition. I hâve not looked into the question 
very elosely. Once I heard some discussion about the, question in a vague, 
hazy -way. We hâve discharged one man who has niade that oath with- 
out paying his fées." 

We flnd in a text-book, from which we hâve repeived much assist- 
ance in our effort to construe the provisions of the bankruptcy act, 
this paragraph : 

"In varions districts, we are informed, rules hâve been promulgated 
which tend to expedlte the cases in which the fées hâve been paid in 
préférence to those which are prosecuted in forma pauperis. We belleve 
it may be safely aeserted that a bankrupt, by paying the small fées im- 
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posed by the law, not only will be paying a debt morally as well as legally 
due,— the payment of which any person, however insolvent he may be, 
can accomplish by borrowing from Lis frientls,— but he will luidoubtedly 
find that, by paying such fées, he will be advancing his own interests." 
Coll. Bankr. p. 570. 

If thèse ideas are to flnd permanent lodgment in the minds of the 
judges of the courts of bankruptcy and become active, the carefully 
expressed provisions of the bankruptcy act granting the right to 
insolvent debtors to présent their pétition for relief in eome cases in 
forma pauperis will not only be denied, but this humane and benev- 
olent bounty from the government will be tortured into a most malig- 
nant snare. It is manifest that paragraph 4 of gênerai order 35 
relates only to cases in voluntary bankruptcy, and the language shows 
that there may be such cases in which the petitioning debtor is not 
required to pay the fées of the clerk, référée, and trustée before or 
at the time of filing his pétition, although he présents a schedule of 
property in excess of the exemptions allowed by the law of the state 
of his domicile and surrenders an estate in bankruptcy. Otherwise, 
it would be futile to provide that "the judge at any time during the 
pendency of the proceedings in bankruptcy may order those fées to 
be paid out of the estate." The terms of the affldavit, as prescribed 
by section 52, are "that he is without, and cannot obtain, the money 
with which to pay such fées." This affidavit may well be made in 
cases in which there is an estate to be surrendered, consisting not in 
money or in property that has a market value or can be converted 
into money by the petitioning debtor without subetantial sacrifice of 
its value, and from which, theref ore, he could not obtain the money 
in the exercise of perfect good faith towards the court and his cred- 
itors. Upon the présentation of his pétition and schedules, accom- 
panied by the affidavit in the terms of the statute, the clerk has no 
option as to filing the pétition and taking the action thereon pre- 
scribed by the law. The judge of the court of bankruptcy, on the 
motion of parties interested, or on his own motion, after notice to 
the bankrupt, may hâve satisfactory proof that the bankrupt has not 
made a full surrender of his assets, and that he then has, or can 
obtain, the money with which to pay those fées. There is nothing 
in this paragraph 4 in the nature of an amendment of the bankruptcy 
act or out of line with our construction of its provisions. It does 
not require the petitioning debtor to use, sell, or pledge his exempt 
property, for that would be répugnant to section 6, Bankruptcy Act. 
It does not require that he should apply to his kindred or friends to 
furnish him the money, at the péril of being chargea with and con- 
victed of making a false oath should he tender the statutory affida- 
vit, and having his prayer for a discharge refused on that ground, or 
having it indefinitely delayed on that account, for this would be a 
refinement on our former laws presoribing imprisonment for debt. 
It does not impose any humiliation on a citizen to accept the bounty 
of the government in providing that he may obtain the beneflt of 
the act without the prepayment of any fées; but it would inflict 
a humiliation on any citizen to require that he solicit or accept alms 
of his kindred or friends. The judgment of the court of bankruptcy 
graating the appellee his discharge is afflrmed. 
Ô4 r.— 52 
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In re KERBY-DENIS CO. 
(District Court, E. D. Wlsconsin. May 13, 1899.) 

1. Bankhuptoy— Priobity of Ct,AiM.3— Liens. 

Where a statute of tbe state créâtes a lien In favor of employés per- 
forming certain liinds of labor, but provides tliaf such lien shall net 
continue In force unless a statement thereof is filed within 30 days, and 
action begun within 3 months, holders of such liens, perfected accord- 
Ing to the statute, against the banlirupt employer, are entitled to pay- 
ment In fuU out of the proceeds of the property affiected, in préférence 
to claims for labor of the same kind whlch hâve not been preserved as 
the statute directs, although both classes of claims are equally within 
the description of claims for "wages," as to whlch the banliruptcy act 
déclares that they shall "hâve priority, and be paid in full out of banli- 
rupt estâtes." Section 64 (30 Stat. 563). 

2. Bame— Préférences — DissoIjDtion of Liens. 

A lien for the wages of labor, created by such a statute and pre- 
served in force according to its directions, is not a préférence within 
the meaning of the banliruptcy act, nor is It among the classes of liens 
which are dlssolved by an adjudication in banljruptcy under the provi- 
sions of section 67, subds. c and f, of the banliruptcy act (30 Stat. 564). 

In Bankruptcy. On review of an order of the référée in bank- 
ruptcy directing the payaient pro rata of certain labor claims 
against the estate of the bankrupt, and denying priority of pay- 
ment to such of the said claims as were secured by a lien created 
and perfected according to the statutes of the state. 

W. C. McLean, for lien créditera. 

T. W. Spence, for trustée in bankruptcy. 

SE AMAN, District Judge. The question certifled ;by the référée 
is, in effect, whether the lien given by the state: statute remains 
opéra tive after the intervention of proceedings in bankruptcy. Its 
solution dépends upon a sound construction, of the existing bank- 
ruptcy enactment, without regai^ to any seeming hardship or in- 
equality in the circumstances of the instant case. AU the claims 
covered by the order of the référée are for labor performed within 
the time and for amounts entitled to priority as directed by sec- 
tion 64 of the act (30 Stat. 563), "and to be paid in full out of bank- 
rupt estâtes." The aggregate amount ip about |15,000, of, which 
about |7,000 is represented in liens flled and adjudged, and the 
remaining $8j,0.00 were claims for which liens could ha,ve been ob- 
tained when the pétition was Ûled ia bankruptcy,, but no liens 
were in fact âled or perfected. The property attàched for the 
liens came i to the hands of the trustçe under 9, stipulation that 
the proceeds should be subject to an adjudication hère of ;tjie right» 
of the parties, and such proceeds, with ail reali^ed frpm othér 
property of the bankrupts are insufiicient to pay in full both lien 
claimants and preferred claims, w;ithout référence to gênerai in- 
debtedness. The statutes of Michigan establish IJiç liens in ques- 
tion as existing rights in favor of pereons performing labor in 
manufacturing lumber; shdngles, etc., to be paramount over ail 
other claims or liens (3 How. Ann.; St. §§ 8427a^8427p), but provide 
that the indebtedness shall not remain a, lien on the products un- 
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legs statement tliereof is âled with the clerk of the county within 
30 days after , ompletion of the labor, and, further, that action 
must be coimnev eed within 3 months. The lien is created by the 
statute, and not by the acts of flling the claim and bringing suit, 
which merely préserve or keep it in force. It is of a class uni- 
formly regarded with favor,'and so recognized by the bankruptcy 
act of 1867 and the décisions thereunder. A distinction is as- 
serted under the présent act that it makes no direct provision for 
such liens, but déclares the invalidity of préférences obtained by 
varions means in broad terms which include liens of this char- 
acter. I am clearly of opinion that thèse statutory liens are not 
within the inhibited liens or préférences named in the act. The 
provisions which are cited to defeat them are subdivisions c and f 
of section 67, but the settled rules of construction, under the 
maxim, "Noscitur a sociis," exclude such application. The one re- 
lates exclusively to "a lien created by or obtained in or pursuant 
to any suit or proceeding at law or in equity, including an attach- 
ment upon mesne process or a judgment by confession," where the 
intention appears to give or obtain fraudaient préférence; and 
the other to "levies, judgments, attachments, or other liens ob- 
tained through légal proceedings against a person who is insol- 
vent." In each the term "lien" is limited to such as are created 
through légal process, whereby a préférence is obtained by the 
action or consent of the parties, and it cannot be extended to in- 
clude the liens in question, which are expressly created by the 
State statute through the performance of the labor. The subsé- 
quent acts of notice and suit are mère matters of procédure to pré- 
serve and enforce the lien, and are in no sensé the source of the 
préférence. It is true that no provision is found in the act in ex- 
press terms preserving liens of this character, but their récognition 
in that view is clearly apparent by the first clause of section 67, 
as follows: "Liens, (a) Claims which for want of record or for 
• other reason would not hâve been valid liens as against the claims 
of the creditors of the bankrupt shall not be liens against the es- 
tate." There being no provision to the contrary, I am of opinion 
that the liens afforded by the state statute are undisturbed by 
the présent act, and that décisions as to their force under the act 
of 1867 are, generally speaking, applicable as well under the 
présent act. ïhe liens being valid, the claimants were at liberty 
to proceed for their enforcement in accordance with the state law 
up to the time possession of the property was taken in bankruptcy. 
and, unless the court of bankruptcy otherwise directed and pro- 
vided for their ascertainment and enforcement, could proceed to 
judgment. The trustée in bankruptcy received the property to 
which the liens attached subject to their payment if found to be 
valid, and on the view stated the liens must be paid ont of the 
proceeds derived from its sale, thus leaving the sum which then 
remains in his hands, including that derived from other property, 
to constitute the estate or assets for payment of "debts which hâve 
priority," as declared by section 64. The claims which are proved 
merely as labor claims, and not preserved as liens by filing the 
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requisite statement with the clerk of the county, cannot be recog- 
nized as liens within the state stàtute, for the reasons well stated 
in the opinion of Judge Dyer in this court, under the act of 1867, 
in Ee Brunguest, 7 Biss. 208, Fed. Cas. No. 2,055. With the lien 
kept alive and identifled as the statute directs, I hâve no doubt 
this court could furnish a remedy équivalent to the action in the 
state court; but, as the lien dépends exclusively upon the statute, 
and is destroyed by the failure to file, no authority exists for its 
restoration, and certainly this court cannot revive it to the préj- 
udice of claimants who hâve complied with the statute. The 
claims so presented can be paid only eut of the estate of the bank- 
rupt, namely, the assets vi'hich remain in the hands of the trus- 
tée, and they are payable therefrom in the order of prier ity pre- 
scribed by section 64. The order of the référée must be modified 
in accordance with this opinion. So ordered. 



Appeal of SOHULTZ. 

(Circuit Court, E. D. Pennsylvania. June 21, 1899.) 

No. 54. 

CasTOMS DcTiEs— AciDS— Coal-Tar Préparation. 

A coal-tar preparatloa, not a color or dye, f rom which crystal carbollc 
acld is made by "refinlng," and wliich is employed in the manufacture 
of disinfectants and some kinds of soap, is admissible free from duty, as 
an acid, wltliin Act Oct. 1, 1890, par. 473, wliicli relates to "aeids used for 
médicinal, ehemlcal, or manufacturing purposes," and not dutlable under 
paragraph 19, which relates to "ail préparations of coal tar, not colors ç»r 
dyes, not specially provided for." 

Ingham & Newitt, for petitioners. 
James M. Beck, for the United States. 

DAIIAS, Circuit Judge. The government claims that the mer- 
chandise in question is a coal-tar préparation, not color or dye, not 
specially provided for, and the appellant claims that it is an acid 
used for mechanical, chemical, or manufacturing purposes, not spe- 
cially provided for. It hae been chargea with duty under this provi- 
sion of the act of October 1, 1890: "19. Ail préparations of coal tar 
not colore or dyes, not specially provided for in this act, twenty 
per centum ad valorem." The importer contends that it falls within 
the provision of the free list, as follows: "473. Acids used for médici- 
nal, chemical, or manufacturing purposes, not specially provided for 
in this act." Unquestionably, this merchandise is a product of coal 
tar, not a color or dye; but it may nevertheless be an acid used for 
mechanical, chemical, or manufacturing purposes, and, if it be, it 
should hâve been classified as euch. Matheson v. U. S., 18 G. 0. A. 
143, 71 Fed. 394. Whatever it may be, there can be no doubt re- 
specting its use. The évidence conclusively shows that crystal car- 
bolic acid is made from it, and whether the method by which this is 
accomplished be called a chemical or a manufacturing one is, under 
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the terms of the provision, immaterial. It certainly is one or the 
other, and perhaps may be said to be botli. In addition to this use, 
which is its principal one, it is also employed to a not insignificant 
extent in the manufacture of disinfectants and of some kinds of soap. 
But the more serious question is, is it an acid? The single witness 
examined on behalf of the government says that it is notj the three 
chemiste produced by the appellant say that it is. The weight of 
the évidence does not, however, dépend solely upon which side bas 
produced the greater number of witnesses, and I bave felt it to be 
incumbent upon me to carefully examine and consider ail the testi- 
mony. It appears that the govemment's expert is of opinion (1) 
that, speaking broadly and of the substance as an intégral whole, it 
is not an acid; and also (2) that it is a composite liquid, which, 
although it potentially embodies an acid, comprises certain other 
constituents, which must be eliminated before a true acid is brought 
into existence. 

1. As to the first of thèse propositions, he agrées that down to a 
quite récent time, which he is unable to flx with any definiteness, the 
identical article now involved was held by ail chemists to be an acid ; 
but he says that it could not in October, 1890, hâve been so regarded, 
because a certain discovery had then been made which disclosed 
^hat its classification as an acid had been erroneous. I do not think 
this évidence can be given controlling eiïect in the interprétation 
of the statute. It is not supported in any way, and the witness' 
assertion that the discovery referred to by him was generally known 
to chemists, and that the conséquence which he ascribes to it was 
generally recognized by them, must, I think, in view of ail the 
évidence, be regarded as a mistaken one. Ail of the chemists called 
by the appellant still pronounce this substance to be an acid; the 
trade so désignâtes it to this day, and the literature of the science, 
so far as it has been produced, continues to treat of it as such. The 
prépondérance of the évidence, therefore, is plainly to the effect that 
this merchandise, which for a long time was admittedly regarded as 
an acid by those compétent to détermine its nature, is not differently 
regarded now. 

2. The Word "acids," as it is used in the act of congress, is inclu- 
sive of crude, as well as of reflned, acids. The witnesses on both 
sides speak of the conversion of the substance in question into crys- 
tal carbolic acid as being accomplished by "refining," and of the 
product as a reflned carbolic acid. That the crude material contains 
about 12 J per centum of foreign substances (some of which are them- 
selves acids) is of no conséquence. Before, as well as after, reflne- 
ment, the stuff is substantially an acid. Tiie removal of undesirable 
éléments is probably incident to every refining process, but the 
thing reflned is not thereby transformed; it is merely purifled. The 
décision of the board of gênerai appraisers is reversed. 
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EOÉiSSLBE & HASSLACHEE OHEMIOAL CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. June 1, 1899.) 

No. 2,342. 

1. CUSTOMS DtlTIES— Cl^ASBIFICATION— CRUDB ARTICLES. 

An article may be erude for ttie purposes of classlflcation under the 
tariff laws, by reason of the use to wliicli It is applied, where it is crude 
In the sensé that it is unreflned, althouèh it may be the resuit of some man- 
ufacture. 

2. Samk— Zinc Dust. 

Zinc dust, which is partially oxidized atoms of zinc, unreflned, and is 
ordinarily obtained as a by-product in the refining of zinc, and used in 
dyeing, is entitled to free entry, under paragraph 386 of the tariff act of 
1894, as an article in a crude state used in dyeing, not specially provlded 
for, and is ûot dutlable, under section 3, as a nonenumerated manufac- 
tured article, nor under paragraph 174 and section 4, as assimilated to zinc 
in pigs and blpcks. 

This is an appeal by the importers from the décision of the board 
of gênerai appraisers holding certain imported merchandise to be 
dutiable. 

. Oomstock ;& Brown, for the importera. 
D. Frank Lloyd, for the United States. 

TOWNSEND, District Judge. The merchandise in question is zinc 
dust imported in 1894. The collector assessed it for duty at the 
rate of 20 per cent, ad valorem, under section 3, Act Aug. 27, 1894, 
as a nonenumerated manufactured article. The board of gênerai 
appraisers, reversing the collector, held that it ehould. hâve been 
assessed at one cent per pound, as assimilated to zinc in blocks 
or pigs, under paragraph 174 for zinc in blocks or pigs, and section 
4, which is the eimiliter section of said act. The importer appeals, 
and claims that the merchandise .is entitled to free entry, under the 
provisions of paragraph 386 of said act, as an "article in a crude 
state, used in dyeing, » • * not specially provided for." 

In the treatment of zinc ore, it is flrst roasted in order to desul- 
phurize it, and the product is then mixed with ânely-divided carbon, 
and baked in a fumace, where the contents are raised to a beat eufQ- 
cient to cause them to vaporize. The vapor then flows out into ves- 
sels, and as it cools becomes pig zinc. A certain portion of this 
vapor so cornes in contact with the outer air that each atom of zinc 
unités with the oxygen therein, and becomes a core of zinc sur- 
rounded by oxide of zinc, and in this form it is received into other 
vessels, called "prolongs." Some of this material is preserved, and, 
after being sifted and protected from further exposure to the air, 
is put up and sold as zinc dust, the article in controversy in this 
case. In one factory, some of the fumaces make only zinc dust; in 
other factories, they consider it an accidentai and objectionable by- 
product, the larger portion of which goes back into the retorts, to be 
ultimately converted into pig zinc. 

The whole contest in this case turns on whether this is a manufac- 
tured article or an article in a crade state. The évidence sufflciently 
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proves the contention of tlie importer that it is an article used in 
dyeing not epeciflcally provided for. It is known as indigo auxiliary, 
by reason of its use for dyeing purposes as a discharging agent in 
indigo vats. It is also used in the cyanide process of treating re- 
fractory ores, and for varions other purposes, but the évidence for 
the United States is utterly insufHcient to overeome the positive 
proof that its chief use is for dyeing. It is not similar to zinc, nor 
is it dutiable under the similiter clause, because, if it is not in a 
crude state, it is properly included under the head of articles manu- 
factured wholly or in part, under section 3 of said act. Mason t. 
Robertson, 139 U. S. 624, 11 Sup. Ct. 668; Tîffany v. U. S., 66 Fed. 
737; Robertson v. Edelhoff, 132 U. S. 614, 10 Sup. a. 186; V. S. y. 
Eoessler & H. G. Co., 24 C. G. A. 604, 79 Fed. 313. 

There is an irrecojicilable contlict between the exjjorts on behalf 
of the government and those on behalf of the importer as to whether 
this article is an accidentai by-product, as to vk'hether it is swept 
down or gathered up from the chimney flues and rafters where it is 
carried as a dust, and as to whether it is practically the same thing 
as zinc in a state of powder. But after a careful considération of 
the opposing testimony, especially in view of the testimony of Dr. 
Baker, the government chemist, I bave reached the foUowing con- 
clusions: 

It would be impracticable to so pulverize zinc as to make a zinc 
powder. This bas never been done commercially. It would not be 
identically the same thing, and it is not proved that it would ac-, 
complish the same purpose, as this zinc dust, which contains a con- 
sidérable quantitj' of impurities, such as lead, iron, etc. As Dr. 
Baker states, it is crude as a métal, but not crude as a minerai. It 
is not "crude" in the common or dictionary sensé of an article not 
manufactured, but it is "crude" in the sensé of an article not reflned. 
I think it is an article in a "crude" state, in the tariff sensé of "crude." 

It appears from an examination of said act that congress defines 
articles of this character as crude, not necessarily by inquiring 
whether they may or may not hâve been the resuit of some manufac- 
ture, but by reîison of the use to which they are to be applied. Thus, 
in said act of 1894, the manufactured article glycérine is spoken of 
as crude, not purifled; aluminum, as a manufactured article in crude 
form; and tartar, bladders, sounds, bones, camphor, coal tar, paper 
stock, and potash, as crude; while in section 21 provision is made 
for ores or metals in any crude form requiring smelting or refining 
to make them available, etc. 

Inasmuch as ail of said articles or substances hâve necessarily un- 
dergone some preliminary process of manufacture, and are consid- 
ered crude only by referring to the purposes for which they are to 
be used, I think that this article may be "crude," under the tariflf dés- 
ignation, although it is the resuit of a manufacture; and I am in- 
clined to think, in opposition to the contention of the United States, 
inasmuch as this article is ordinarily only the accidentai résultant 
product from the manufacture of zinc, that it is in its nature a crude 
by-product. That it is sifted without changing its character, and 
that care is taken not to expose it to the air, is not sufflcient to make 



824 94 FEDERAL REPORTER. 

it a manufacture. U. S. v. Godwin, 91 Ped. 753; U. S. v. Merck, 13 
C. C, Ai 432, 66 Fed. 251; In re Hirzel, 53 Fed. 1007; Prentice v. 
Steamship Co., 58 Fed. 702. Thèse conclusions are strengthened by 
the évident intention of congress, as gathered from an inspection of 
the various paragraphs of tliis act, to make raw materials îor tlie 
dyeing industries free. The testimony of the goTernment chemist, 
who is apparently the only disinterested witness in this case, strongly 
supports the proof that this article is not identical in composition or 
in its adaptation for use with powdered zinc; that it is "crude," lu 
the sensé that it is not retined; that it is crude so far as its use for 
dyeing is concerned; and that it is a by-product. For the foregoing 
reasons the décision of the board of gênerai appraisers is reversed. 



UNITED STATES v. PIN KWAN. 

(District Court, N. D. New York. June 14, 1899.) 

Alibns— DEPOBTATIO^f OF Chinese. 

A Chinese person, Eot a laborer, who bas corne liere wltli a certiflcate 
properly signed and viséd, and after examination, bas been permitted to 
enter the United States and has engaged in business hère as a merchant for 
17 months cannot, in the absence of fraud, be deported, on the ground that 
the certiflcate is incomplète and defective in matters of nomenclature and 
description. } 

Appeal by défendant from an order of déportation entered by a 
TJnited States commissioner. 

Wesley C. Dudley, Asst. U. S. Atty. 
Richard Crowley, for défendant. 

COXE, District Judge. This case is devoid of trickery and 
fraud. The conduct of the défendant has been exemplary through- 
out. He has not entered the United States clandestinely; he has 
not deceived the offtcers of the government or withheld any infor 
mation to which they are entitled. If there has been a failure to 
observe the strict letter of the law they, and not he, are respon- 
sible. He came to BufEalo October 27, 1897, with a certiflcate un- 
der section 6 of the act Of July 5, 1884 (23 Stat. 115), signed by 
the registrar gênerai and viséd by the United States consul at 
Hong Kong. This certiflcate states the defendant's former and 
présent occupation as "assisted accountant." It also states that 
he is a Chinese person other than a laborer and that he is "going 
to Buffalo, N. y., to join Quong Seng Lung & Co., 500 Michigan 
Street, and attend to the business of the said company." On ar- 
rivai at Buffalo he was examined by the collector and the in- 
spector of immigration located at that port. His papers vyere f ound 
sufScient in every particular, his identification was complète ané 
he was duly admitted into the United States, the collector cer- 
tifying over his own signature to that effect. The United States 
inspecter of immigration, Mr. De Barry, testifles as follows : 

"I linow Pin Kwan, the défendant; I admitted him in the United States on 
October 27, 1897, and hâve known him since that time. I hâve frequently 
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seen défendant at botli of the stores (Nos. 494 and 500 Miehigan street) selling 
goodsand keeping accoimts; I hâve never seen liim doing anytliing else." 

On the 17th of March, 1899, the défendant was arrested and 
brought before a United States commissioner. During the in- 
terval he has lived an industrious life, attending to the business 
of the flrm at its stores on Michigan street, keeping its books and 
selling its goods. He has done nothing else. The business con- 
sists of gênerai inerchandise, such as wines, liquors, tobacco, medi- 
cine, clothing, shoes, soaps, etc. The défendant on coniing hère 
acquired an interest in the business and still holds it. Ail of thèse 
facts are undisputed. 

Hère, then, is the case of a man who, armed with a passport, 
signed by tlie duly authorized agents of the United States in 
China, has left bis native land and journeyed 10,000 miles to en- 
gage in business in this country. Upon bis arrivai bis credentials 
are carefully scrutinized by two agents of the United States and 
bis right to enter this country is unhesitatingly conârmed. Upon 
the faith of this permit he invests his money hère and dévotes bis 
entire tiine to mercantile pursuits. After nearly 18 months he is 
arrested, and it is proposed to send him back to China because 
of alleged defects in his entrance certiflcate, due not to any fault 
of his but to the carelessness of the agents of the United States. 
Before sanctioning this proceeding the court should be very sure 
of the rectitude of its position. The commissioner felt constrained 
to follow certain rulings of the executive offlcers of the govern- 
ment, placing a strict construction upon section 6 of the act of July 
5, 1884, but, evidently, be reached this conclusion with reluctance 
and regret for he says: 

"I am compelled to render a judgment against the défendant, but în fair deal- 
ing the décision in this case onght to be otherwise." 

The court is in entire accord with the conclusion that good faith 
and fair dealing require that the défendant should be discharged. 
If it be possible for the United States to bind itself by the acts 
of its agents this controversy présents such a case. To repudiate 
this action now, after the défendant in reliance thereon bas in- 
vested bis money hère, borders very closely upon bad faith. The 
entire volume of Chinese litigation is directed against Ohinese 
laborers. No one can read the treaties, the debates in congress 
and the statutes which bave, from time to time, been enacted upon 
this subject without being impressed with this fact. It was the 
object of the lawmakers to prevent the degraded and cheap labor 
of the East from coming in contact with the intelligent and high- 
class labor of this country. It was not their intention to exclude 
those who corne hère to invest their money in mercantile pursuits 
and thus add to the commerce and prosperity of the country. In 
dealing with thèse cases it bas been the central aim of this court 
to ascertain the fundamental fact whether the défendant belongs 
to the prohibited class or not. If he does he should go back. If 
he does not be should, irrespective of technical considérations, be 
permitted to remain. Wben a Chinese person lands at one of 
our ports armed with the statutory certiflcate it would seem that 
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then is the time when the govemment should take advantage, if 
it desires to do so, of mère defects o( form and description. After 
tùe eertiflcate bas been examinéd and declared sufflcient and the 
person permitted to enter this country and, on the faith of siich 
permission, has invested his money and engaged in business hère, 
it would seem tôo late to order him back to China because of ir- 
regularities which, in légal eflfect, were waived by the collecter. 
The law does not say that su eh eertiflcate shall be the sole évi- 
dence to establish the right of the person to remain in this coun- 
try, but that it shall be the sole évidence "to establish a right of 
entry into the United States." This is not a question whether the 
défendant should be permitted to enter this country. He was per- 
mitted to enter. He is hère, and the question to bé considered 
is this: Is there at this time a suflScient reason for déporting him? 
As this défendant came hère with the permission of the agents, 
delegated by the government to grant or refuse that permission, 
it cannot be said that his entry into the United States was un- 
lawful. His right to remain hère must dépend upon the question 
of fact whether or not he belongs to the prohibited clàss. Where 
a Chinese person produces a eertiflcate, honestly obtained and free 
f rom iurisdictional defects, showin^ that he was allowed to enter 
the United States and suppléments it by proof that he belongs 
to the class of Chinesé persons who are permitted to corne hère, 
it is not easy to see upôù what rule of right or theory of statutory 
interprétation he can be sent back to China. On the other hand, 
if in fact he. belongs to the prohibited class and cornes hère in- 
tending to work as a laborer and does so work it seems clear that 
he should be sent back, even though his eertiflcate conforms in 
every particular to the requirements of the law. To illustrate: 
Should it appear that a Chinese person admitted a year and a 
half ago is actually a student at Yale University, it would hardly 
be contended that he should be deported because his eertiflcate 
States that he is "a reader of books" When it should hâve described 
him as a "student." On the contrary should it appear that a Chi- 
nese person, described as a student, on landing hère begins to 
work as a common laborer and so continues to the présent time 
there can bè little doubt that he should be deported notwithstand- 
ing the fact that the eertiflcate complies with ail the minute re- 
quirements of the statute. It is thought that the défendant is 
and has been a merchant even within the strict deflnition of sec- 
tion 2 of the act of November 3, 1893 (28 Stat. 8). He is engaged 
in buying apd selling merchandise at a flxed place of business, 
which business is, in légal effect, conducted in his name. It is 
not necessary that his name should appear in the flrm désignation. 
He has done no manual labor since he has been in this country. 
It is thought that thèse views are sustained by the following au- 
thorities: Lee Kan v. U. S., 10 C. C. A. 669, 62 Fed. 914; Lau 
Ow Bew V. U. S., 144 U. S. 47, 12 Sup. Ct. 517; Wan Shing v. U. 
S., 140 U. S. 424, 428, 11 Sup. Ot. 729; U. S. v. Chu Chee, 87 Ped. 
312; U. 8. V. Oee Lee, 1 C. C. A. 516, 50 Fed. 271; U. S. v. Ng Park 
Tan, 86 Fed. 605. 
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It is thought that nothing in the case of U. S. v. Yong Yew, 83 Fed. 
832, is in conflict with thèse views. In that case the défendant by 
trickery and évasion secured entry into the United States as a mer- 
chant when in fact he was a laborer. He worked in a laundry continu- 
ously from the time of landing until he was arrested. As already 
stated the court is of the opinion that the plain purpose of the law 
cannot be evaded by such manifest artifice. The law should be 
construed to prevent fraud on the one hand and injustice on the 
other. 

In order that there may be no misunderstanding the proposi- 
tion decided by the court is restated as follows: A Chinese per- 
son, not a laborer, who has corne hère with a certiflcate properly 
signed and viséd and, after examination, has been permitted to en- 
ter the United States and has engaged in business hère as a mer- 
chant for 17 months, cannot, in the absence of fraud, be deported, 
upon the ground that the certiflcate is incomplète and defective 
in matters of nomenclature and description. The order of the 
commissioner is reversed and the cause is remanded with instruc- 
tions to discharge the défendant. 



UNITED SÏATES v. LEE PON et al. 

(District Court, D. Vermont. June 8, 1899.) 

AnENS— Déportation op Chinese— Evidrnck of Citizenship. 

In proceedings for the déportation of Chinese persons whose right to re- 
main in this country rests solely on a claim that they were born in the 
United States, the testimony of their alleged father, sliovvn by other Chinese 
witnesses to be inconsistent with préviens statoments made by liim, wliich 
statements he dénies having made, is not alone suflicieut to establish such 
claim to citizenship. 1 

Thèse were appeals by the défendants from orders of a commis- 
sioner ordering their déportation. 

Eufus E. Brown, for appellants. 
James L. Martin, U. S. Atty. 

WHEELEE, District Judge. The appellants are said to be broth- 
ers, of the Chinese race, and their appeals from orders of déportation 
hâve been heard together. Lee Chick testifles that they are his 
only sons, born in Sacramento, Cal. If this is true, they hâve as 
much right to be hère as any person can hâve; if not true, they hâve 
none. He is corroborated by one witness, who may, however, be 
mistaken. The case dépends mainly ujMn the testimony of Lee Ohick. 
Several witnesses of his race hâve testifled circumstantially to his 
calling a young man of Germantown, Pa., at several times, his only 
son. He dénies the conversations, and says that young man is a 
deceased brother's son, with whose history and whereabouts he seems 
well acquainted to within a short time. This person would be likely 

1 As to citizenship of Chinese, see note to Gee Fook Sing v. U. S., 1 C. C. A. 
212. 
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to have material knowledge. Government agents testify that they 
cannot ônd him, and he is not produced. The absolute déniai of thèse 
conversations precludes any allowance for misunderstandings. They 
justly impeach Lee Chick, according to the crédit of several witnesses 
to them. Other testimony more remote has been given, bearing more 
or less in varions ways npon the claims made. Gare has been taken, 
on account of the importance of the cases to the appellants as well 
as to the government, to give full opportunity for producing évidence, 
and adéquate considération of what has been produced. Upon the 
whole the appellants may have been born in the United States, but 
that they were is not eatisfactorily proved; therefore, being of this 
alien race, by the laws of this country and treaties with theirs they 
do not appear to be lawfully entitled to remain in the United States. 
The décisions of the commissioner must, according to this view of 
the case, be afflrmed. Déportation ordered. Orders stayed 10 daye. 

Motion for Eehearing. 
June 28, 1899. 

The additional évidence sought to be introduced, as it is made to ap- 
pear, would not sufflciently meet the weakening of the testimony of 
Lee Chick by the government witnesses, and corroborate his testi- 
mony as to the birth of the appellants in the United States, to change 
the resuit. That they are his sons would more clearly appear, but 
that they were born in the United States would not. The motion 
must therefore be denied. 

Motion denied. 



UNITED STATES v. CHIN FEE. ' 
(District Court, D. Vermont. May 11, 1899.) 

1. Proceedikgs for Déportation of Chinksb — Effkct of Décision of Im- 

migration Offiobrs. 

The provision of tlie appropriation act of August 18, 1894 (28 Stat 390), 
making the décision of the immigration or customs offlcers adverse to the 
right of a Chinese person to enter the United States final, unless reversed 
on appeal by the secretary of the treasury, conferred no new powers on 
such offlcers, and thelr powers under the existing laws as to Ohinese per- 
sons not lahorers are limited to determining the sufflciency of the certifl- 
cate of such a person to entitle him to entry. The provision relates solely 
to proceedings on applications to enter, and does not render the décision 
in such proceedings denying an applicant the right of entry concluslve 
against his right to remain In the United States af ter he has entered, when 
challenged by proceedings for his déportation. 

2. Samb. 

The décision of a customs offlcer that a Chinese person is not entitled 
to enter the United States, made after such person has already entered, and 
without any application for entry, is not such an adjudication as is made 
concluslve by the statute. 

3. Samb. 

A Chinese physician, not a laborer, who resided in this country for sev- 
eral years, registered as permitted by the statute, and afterwards went to 
China temporarily, intending to return, is entitled to remain in the United 
States after his entrj-. 
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This is an appeal by the défendant from an order of déportation 
made by a commissioner. 

James L. Martin, U. S. Dist. Atty. 
David J. Foster, for appellant. 

WHEELEE, District Judge. The appellant is of tlie Chinese 
race; was born in China; is a physician; came to New York when 
27, in 1874; went to Chicago in 1893; was registered there in 1891; 
went to China, because of sickness of his father, in 1896, intending 
to return to this country; came to Montréal, and appeared at Eich- 
ford, in this district, in March, 1899; was taken before the depiity 
eollector there, to whom he exhibited his certiflcate of registration, 
and by whom he was sworn, and asked as to his history and in- 
tentions. The deputy collecter held that he was not entitled to 
corne into the United States, informed him of that décision, and 
directed him to turn back to Canada. He remained in the United 
States, and was arrested and taken before the commissioner for 
being unlawfully within the United States, who ordered him de- 
ported to China. This appeal is from that order, and tlie question 
arising upon it is whether the appellant at the time of his arrest 
in this proceeding was unlawfully in the United States. 

Those prohibited from coming into the United States, and from 
remaining hère without certiâcates of résidence, ai'e laborers. The 
alien contract labor law used the same word in prescribing what 
persons should be excluded, and it was held not to include clergy- 
men. Church of Holy Trinity v. U. S., 143 U. S. 457, 12 Sup. Ot. 
511. The appellant, being a physician, would by parity of reason- 
ing be without the prohibited class of Chinese laborers. Section 
6 of the act of May 5, 1892, requiring Chinese laborers to procure 
certiâcates of résidence from the collecter of internai revenue, as 
évidence of their right to remain in the United States, as originally 
passed and as amended, contained a provision that "any Chinese 
person other than a Chinese laborer, having a right to be and re- 
main in the United States, desiring such a certiflcate as évidence 
of such right, may apply for and receive the same without charge." 
The appellant before going to China was domiciled hère, and, un- 
der the law as it then and ever since has existed, had the right to 
remain hère, and appears to hâve had the certificate provided for 
as évidence by the law of such right. Section 8 of the act of 1882 
provided that the master of any vessel arriving in the United 
States should, before landing or permitting to land any Chinese 
passengers, deliver and report to the collecter of custom's a list of 
ail Chinese passengers on board, sworn to by the master. 

"Sec. 9. That before any Chinese passengers are landed from any sneh 
vessel, the eollector or his deputy shall proceed to examine such passengers, 
comparing the eertificates with the list and with the passengers; and no pas- 
senger shall be allowed to land in the United States from such vessel in viola- 
tion of law." 

"Sec. 12. That no Chinese person shall be permitted to enter the United 
States by land without producing to the proper offlcer of customs the certificate 
in this act required of Chinese persons seeking to' land from a vessel." 
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In hm Ow Bew v. U. S., 144 U. S. 47, 12 Sup. Ct- 517, ou babeas 
corpus àgainst tbe collector and master detaining tte person of a 
Chinese mercbant from landing, tbe suprême court held ttiat sec- 
tion 6 of tbe act of 1882, as amended by tbe act Of 1884, requiring 
Cbinese persons otber tban laborers about to corne to tbis country 
to obtain certiflcates of permission and identity from tbeir govern- 
ment, yiséed by a diplomatie or consijlar représentative of tbe 
United States tbere, as tbe sole évidence permissible to establisb 
a rigbt of entry into tbe TJnited States, did not apply to Cbinese 
merçbants domiciled in tbe United States, "in Cbina only for tem- 
porary purposes, animo revertendi," on tbeir return to tbe United 
States, and be was discbarged. Tbis left bim f ree to remain in 
tbé United States, according to biS rigbt. After tbis décision, 
provision was made in tbe appropriation act of August 18, 1894, 
that: 

"In every case where an alien Is excluded from admission into the United 
States under àny lavr or treaty now éxistlng, or hereafter màde, the décision 
of the appropriate immigration or enstoms offlcers, if adverse to the admission 
of such alien, shall be final, unless reversed on appeal to the secretary of the 
treasury." 28 ^tat. 390. 

After that, Lem Moon Sing v. U. S., 158 U. S. 538, 15 Sup. Ct. 967, 
arose on babeas corpus in favor of a Cbinese mercbant domiciled 
in tbe United States, ând returning tbéreto from a temporary ab- 
sence, against tbe collecter and tbe manager of tbe transportation 
Company, for relief from détention to prevent landing on tbe re- 
fusai of tbe collector to admit him, Tbe case was essentially like 
Lan Ow Bew v. U. S., wbich was relied upon for the relator, except 
that the détention was after the act of 1894. Tbe court said : 

"Now, the différence bétween that casé and the présent one Is that, by the 
statutes In force when the former was decided, the action of executive offlcers 
charged with the duty of enforclng the Ohinese exclusion àct of 1882, as amend- 
ed in 1884, could be reached by the courts when necessary for the protection of 
rlghts given or secured by some statute or treaty relatlng to Chinese. But by 
the act of 1894 the décision of the appropriate immigration or customs offlcers 
excluding an alien 'from admission into the United States under any law or 
treaty is made final in every case unless on appeal to the secretary of the treas- 
ury, it be reversed.' To avoid misapprehension, it is proper to say that the 
court does not now express any opinion; upon the question whether, under the 
facts stated in the application for the writ of habeas corpus, Lem Moon Slng 
was entitled of right, under some law or treaty, to re-enter the United States. 
We mean only to décide that that question has been constltutlonally committed 
by congress to named offlcers of the executive department of the government for 
final détermination." 

In re Lee Yee Sing, 85 Fed. 635, decided later, and relied upon 
for tbe government bere, was also upon pétition for habeas corpus 
against tbe collector for détention on refusai to permit entry. Tbe 
court said: 

"His right to enter having been passed upon by the only officer clothed wlth 
authorlty to décide the question, the pétition must be- denied." 

The act of 1894 gave no new or additional power to tbe immi- 
gration or customs offlcers, but wbat tbey had authority to pass 
upon before was made final, wbich was, as to Cbinese persons Jiut 
laborers, tbe sufflciency of tbeir certiflcates as évidence, under tbe 
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provisions of the laws quoted, of their right to corne then and there 
into the United States. Tliat was a différent question from the 
détermination of the right of Chinese persons, not laborers, being 
in the United States, to remain hère. Not those who hâve corne 
irregularly, but those who, however they hâve come, hâve not any 
right to be and to remain hère, are to be deported. Thèse cases 
upon the effect of the act of 1894 involved only the right of the cus- 
toms ofiScers to prevent the persons in question from landing, and 
not what the right of those persons to remain longer would hâve 
been after landing and commencing to remain. Thèse oiHcers 
could décide what they would do, and could carry out their déci- 
sion without review, except on appeal to the secretary of the treas- 
ury. The status of such persons as commorant or inhabitant in 
this country does not appear to hâve been committed to them. 
The réservation of the suprême court in its opinion in Lem Moon 
Sing's Case shows that there might be rights remaining after the 
décision of the ofHcials which would not be eut olï. Tlieir décision 
would cover conclusively the control of persons seelcing admission 
while in their custody for exclusion, but not their rights as to other 
matters, then or afterwards. In re Monaco, 86 Fed. 117; In re 
Kornmehl, 87 Fed. 314. The statutes quoted seem to imply that 
an application is to be made by Chinese persons to the customs 
officiais for admission by land as well as by sea, upon which they 
are to act. In this case no such application was made by the ap- 
pellant. He was in the United States when they accosted him, 
and took their proceedings, and ordered him to return to Canada. 
That was not an adjudication upon an application to come in, for 
there was none; and, if there had been one, the adjudication should 
hâve been such as would give opportunity of appeal, which does 
not appear to hâve been had. In re Gin Fung, 89 Fed. 153; U. S. 
V. Wong Chung, 92 Fed. 141. The order made was a requirement 
of departure without retaining custody, rather than an exclusion 
with it. Nothing stands in the way of the right of the appellant 
to remain in the United States but thèse proceedings, as was shown 
by the décision in Lau Ow Bew's Case, and as was left remaining 
in Lem Moon Sing's, before cited. He came at about the same 
time as Lau Ow Bew, and appears to hâve the same right to his 
domicile hère, evidenced by his certiflcate, that Lau Ow Bew had 
when discharged from the custody of the customs ofiScials in his 
case. Appellant discharged. 



TJNITED STATES v. WONG AH GAH. 

(District Court, D. Vermont. May 29, 1809.) 

Chiuebe Déportation Aot — Mkrchant— Business Conducted in Fihm Namb. 
A mercantile business conducted in the name of a partnersbip is con- 
ducted in ttie name of a partner in the firm, within the meaning of section 
2 of the Chinese déportation act of 1893, althongh his name does not ap- 
pear in the lirm name. 

This was an appeal by défendant from an order of déportation 
made by a commissioner. 
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IWler C. Smith, for appellant. 
James L. Martin, U. S. Atty. 

WilEELEE, District Judge. This appeal is from an order of dé- 
portation to China of the appellant as a laborer. He is now shown 
by the stock book of Quong Wah Lung & Co., of 24 Harrison avenue, 
Boston, to hâve been a share owner and partner engaged in buying 
and selling merchandise, slnce 1S96, in that firm of 32 members, which 
had existed long before by that name. Section 2 of the act of 1898 
déclares that "a merchant is a pereon engaged in buying and selling 
merchandise at a fixed place of business, which business is conducted 
in his name." The principal question is whether the conducting of 
that business in that name includes the appellant and his name with- 
in the meaning of the statute. That it does appears to be well settled 
by the circuit court of appeals of the Ninth circuit in Lee Kan t. 
U. S., 10 C. 0. A. 669, 62 Fed. 914. The opinion there by then Judge, 
now Mr. Justice, McKenna, is exhaustive of the subject, and nothing 
appears to be necessary or proper hère but to refer to and follow it. 

Appellant discharged. 



rNITED STATES v. WONG QUONG WONG, 

SAMB V. WONG CHIN SHUBN. 

(District Court, D, Vermont. June 1, 1899.) 

1. Constitution Ali Law— Aliens— Use in Evidence of Phivatb Papbrs Un- 

LAWFCLLT SbIZBD. 

The fourth and fifth constltutional amendments, which protect persons 
agalnst unreasonable searches and selzures, and against belng compelled 
to be wltnesses against themselves In crlminal cases, may be invoked In 
behalf of allens resldlng In the United States, and they protect persons, 
not only from the unreasonable seizure of thelr prlvate papers, but from the 
use of such papers, when unlawfuUy selzed, as évidence against them in 
cases Involving a forfelture of thelr property or personal rlghts. 
3. Samb — Déportation op Chinese — Lettbhs Unlawfullt Sbizbd. 

In proceedings for the déportation of a Chinese person, where the issue 
Is the citlzenship of such person in the United States, the government can- 
not use as évidence against hlm prlvate letters, wrltten by him, which its 
offlcers pbtained by opening envelopes and taking the letters therefrom, in 
violation of the constltutional provisions against unreasonable selzures. 

Thèse were appeals by défendants from orders of déportation made 
by a^commissioner. 

Fuller C. Smith, for appellants. 
James L. Martin, U. S. Atty. 

WHEELEE, District Judge. The appellants are brothers, of the 
Chinese race. Their appeals from orders of déportation stand upon 
the same évidence, and hâve been heard together, by consent. The 
testimony of the elder and that of their father shows, with somewhat 
convincing détail, that they were born in San Francisco. It is at- 
tacked by showing discrepancies of statements at différent hearings, 
which would be formidable if the language in which they were made 
could be always clearly understood; but the obvious difHcultiea io 
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that respect require large allowances for many natural, and, with 
the best of faith, unavoidable, misunderstandinge. In view of thèse 
circumstances, the discrepancies do not appear to justly overcome the 
direct and apparently well-understood assertion of the fact of birth 
in this country. 

But the government produces letters, written in Chinese, said to 
hâve been handed by the appellants to an employé of the government, 
who passed them to customs officiais, who opened, kept, and hâve of- 
fered them in évidence, and which, being interpreted, are said to show 
bad faith in the claim made by the appellants, and to go far towards 
overthrowing it. They are objected to as having been procured by 
unreasonable seizure, if the mode of acquiring them as attempted to 
be shown is true, and as not being shown to hâve corne from the ap- 
pellants if it is not true. The fourth amendment to the constitution 
of the United States déclares that "the right of the people to be se- 
cure in their persons, bouses, papers, and effects, against unreasonable 
eearches and seizures, shall not be violated"; and the flfth, among 
other things, that no person "shall be compelled in any criminal case 
to be a witness against himself." 

In Boyd v. U. S., 116 U. S. 616, 6 Sup. Ct. 524, goods had been for- 
feited under the revenue laws on évidence fumished by papers re- 
quired to be produced on order of court. The question of the ad- 
missibility of such évidence, so procured, was much discussed in an 
elaborate opinion by Mr. Justice Bradley, in the course of which he 
quoted largely and approvingly from the judgment of Lord Camden 
in Entick v. Oarrington, 19 Howell, St. Tr. 1029, and added, among 
other things : 

"Breaking into a house, and opening boxes and drawers, are circumstances 
of aggravation; but any forcible and compulsoiy extortion of a nian's own tes- 
timony, or of his private papers, to be used as évidence to eonvict him of crime, 
or to forfeit his goods, is within the condemnation of that judgment. In this 
regard the fourth and fifth amendments run almost into each other. * * * 
And any compulsory discovery, by extorting the party's oath, or compelling the 
production of his private boolîs and papers, to eonvict him of crime, or to for- 
feit his property, is contrary to the principles of free government. It is ab- 
horrent to the instincts of an Englishman. It Is abhorrent to the instincts of 
an American. It may suit the purposes of despotlc power; but It cannot abide 
the pure atmosphère of political llberty and Personal freedom. * * * And 
we hâve been unable to perceive that the seizure of a man's private boolis and 
papers, to be used in évidence against him, is substantially différent from com- 
pelling him to be a witness against himself." 

The judgment of forfeiture was reversed for the admission of this 
évidence. 

In People v. Sharp, 107 N. Y. 427, 14 N. E. 319, a judguient of con- 
viction of bribing an alderman was reversed because proof of what he 
had testified to before a senate investigatlng committee was admit- 
ted in évidence upon the trial. 

The opening of the envelopes, and taking thèse letters from them, 
was a seizure of papers of the appellants that was unreasonable and 
contrary to the spirit of thèse amendments; and sueh papers, pro- 
cured in that way, cannot be used in évidence against persons from 
whom they are procured without violating the protection afforded by 
the amendments to ail persons in this country. It has been said that 
94 F.— 53 



834 94 FEDERAL-REPORTER. 

the manner 6ï obtaining sucli évidence, whether by force or fraud, 
does not affect'its admissibility; but thèse constittitional safeguards 
would bé at^rived of a large partof their value if they could be in- 
volied only for preventing the obtaiïiilig of euch évidence, and not for 
protection against its use. The cases cited show that they cover the 
use of papers or testimony when ît woulâ be a cairying out of their 
violation. 

That the government ean, by executive or judicial offlcers, exclude 
or expel aliens, is not in any manner to be questioned; but aliens, 
while hère, are ëntitled to the bénefit of thèse guaranties, which are 
not conflned tO Citîzens, as affecting liberties and property. Thèse 
âppellants claito to be citizens by birth, and whether they are such 
or not is the only question hère, and that should not be determined 
upon what would be in violation of their rights as citizens, even if 
not exténding to aliens. If citizens, they cànnot be lawfully déport- 
ed; and the question whether they are or not should be carefully 
tried, with due regard to their ôonstitutional rights. The letters 
seized must be excluded. ' 

Appellants discharged. 



LEE SING FAR v. UNITED STATES. 
(Circuit Court of Àppeals* Ninth Circuit. May 2, 1899.) 

No.: m. 

1. Chinese Exclusion Act — Pbrsons Born in Uhited States. 

A person born in this country pf Obinese parents, who are permanently 
domlciled hete, thougli aliens, îa ft àtizen of the Lfnited States, and cannot 
be excluded therefrom or denied tte right of éntry.i 
a. Same — H|A;bba8 Cokpus Procbedings-t-Scppigibinoy op Evidestck. 

In hàjjeas corpus prqceedings brpught by a Chinese person claiming the 
rIght to enter the United States from China, on the grojind of being a citi- 
zen of this country by birth, the court is uot bound to acçept the testimony 
of the petitioner's wltnesses as conclusive, though uncontradlcted, and 
where In such a case it appeared that petitioner, a girl,20 years old, had 
reslded in China for li years, and the testimony a§ to her Identity wlth the 
person clalmedito have been born hère was inconcluslve or Improbable, 
the flnding of the court and Its référée, who heard the wltnesses, wlll not 
be disturbed on appeal. 

Appeal from the District Court of the United States for the North- 
ern District of Califomia. 

S. C. Denson and A. H. Yordi, for appellant. 
E. J. Banningj Asst. U. S. Atty. 

Before aiLBEBT and KÔSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge. Appejlant claims to be a native-born 
citizen of the United States. She àrrived in San Francisco on June 
25, 1898, on the Paciflc mail steamship Peru from China, and was by 

lAs to cltizenshlp of Chinese, see note to Gee Fook Sing v. U. S., 1 0. O. A. 
212. 
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the coUector of the port denied the right to land. Thereafter a writ 
of habeas corpus was sued eut in her behalf in the United States dis- 
trict court. The case, in accordance with the usual custom, was re- 
ferred to Hon. E. A. Heacock, a spécial referee and commissioner of 
said court. In duetime he heard the testimony, and made his report 
thereon to the district court, recommending that judgment of remand 
be entered. The report of the referee was adopted by the court, 
and judgment entered aecordingly. The appeal is taken from said 
judgment. 

Did the court err in holding that appellant was not born in the 
United States, and that she was not entitled to enter and remain in 
the United States? Are the order and judgment of remand contrary 
to law, and unsupported by any évidence? Thèse are the only im- 
portant questions presented for our considération. Preliminary to 
any décision upon the merits, there arises the question whether the 
case is properly before us for review. There was no exception taken 
by appellant's counsel to the report of the referee. Ordinarily the 
court, in such cases, is not called upon to examine the testimony 
taken before the referee. The judgment is entered as of course. It 
is only in cases where petitioner or the United States takes an excep- 
tion to the report that the district court is called upon to examine 
the évidence. Why ehould not the applicants in this class of cases 
be held to hâve waived or lost their rights, if no exception to the re- 
port of the -referee is taten, the same as litigants in civil or other 
cases? The practice is not uncommon in the Chinese cases for coun- 
sel not to take any exception, and then, after the district court has 
entered judgment of remand, to hâve a substitution of attorneys, 
who corne into the case and claim, as in the présent case, that the 
former attorney, by inadvertence, oversight, or neglect, failed to note 
any exception to the report "until after the time allowed by law for 
taking such exceptions had passed," and for that and other reasons 
ask for a rehearing, which, if granted, often enables the applicant, 
after finding out the reasons given by the referee for the remand of 
the applicant, to supply the "missing link" in the évidence from will- 
ing witnesses near at hand, although it is always claimed in the péti- 
tion that their présence or knowledge of facts was before unknown. 
Such procédure, on the part of the petitioners, for a writ of habeas 
corpus, does not commend itself to our favor. As no objection to the 
considération of this case upon such grounds has been urged on behalf 
of the United States, we proceed to a discussion of the case upon its 
merits; flrst stating that the district court properly refused to grant 
a rehearing herein. At the hearing before the referee, four witness- 
es were examined: Lee Cum Duck, Low Jew, Leong Lai, and Lee 
Sing Par, each of whom testilied that appellant was born in the 
United States. Lee Oum Duck, on behalf of petitioner, testiiied that 
he had lived in Calif ornia 23 years ; that I-ee Sing Far was his daugh- 
ter; that she was born at 815 Washington street, in March, 1879; 
that he took his family, consisting of his wife, the petitioner, and two 
other girls (sisters of Lee Sing Far), to China, on the ship Gaelic, in 
1882, and left her there with her mother; that he remained in China 
about two years, and- then returned to Calif ornia ; that he had never 
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writtën àny letter to his daughter, but sent letters every year to his 
1*ffé'; 'ihàt he sent money to his wife in China, and told her to send 
the dàtighter Lee Sing Far hère, and she sent me a photograph "on 
the saÈiie tioàt that the girl came"; that he only identifled her be- 
cansé of that fàcit; and that he had not seen her since he left her in 
China. Low Jew testifled that he had been in Califomia 21 years; 
that he knew Lèe Sing Far ever since she was born; that she was 
born at 815 Washington street, San Francisco; that she, with her 
father, mother, and two sisters, went to China in 1882; that witness 
went to China in 1890,' and returned in 1891; that, when he arrived in 
China, he calléd on Lee Cum Duck's wife, and called again when he 
was about to retum to Calif ornia ; that he had no tallî with the peti- 
tioner on either yisit; that he did not hear her talk; that she was in 
a room, eewing; that at his flrst vigit he remained there "just long 
enough to deliver the letter, and immediately came away"; that "the 
second time I went there, and asked if they had a letter for me to 
bring back; I got the letter and left"; that Lee Sing Far's face was 
towards hîni, but he did not know whether she saw him or not; 
that on both occasions he saw her well enough to identify her; and 
that petitîonèr is the samè person he then saw in China. Leong Lai 
testifled that he lived in Calif ornia 21 years; that. he knew Lee Sing 
Far, and had known her from the time she was born ; that she was 
born on Washington street, third floor, 815, Chum Di Ho's building ; 
that she went to China, in 1882, with her father and mother and two 
sisters; that the other two girls were twins, and were born at the 
same place; that he went to China in 1896, and returned to Cali- 
fornia in 1897; that, while in China, he saw Lee Sing Far twice at 
Dock Sing Lee street in Canton, China; that he called at the house 
to deliver some money sent to Lee Sing Far's mother by her father 
from Calif ornia; that he delivered a letter and the money to this girl's 
mother; that he remained but flve or six minutes, "and gave the 
money and the letter, and that is ail"; that at the second time he 
stayed "a few minutée, just long enough to get a letter"; that he did 
not at either time talk to petitioner; that lie saw her face "kind of 
sideways"; and that she was sewing and sitting down in the next 
room. If appellant was born in the United States, of parents of 
Chinese descent, who, at the timè of her birth, were subjects of the 
emperor of China, but had a permanent domicile and résidence in the 
United States, and were hère carrying on business, and were not em- 
ployed in any dyjlomatic or officiai capacity under the emperor of 
China, she would become at the time of her birth a citizen of the 
United States, and be entitled to ail the rights, privilèges, and im- 
munities, as such, including her right to land and remain in the 
United States. U. S. v. Wong Kim Ark, 169 U. S. 649, 705, 18 Sup. 
et. 456, and authorities there cited. 

The question which we are called upon to décide is not whether 
there was any évidence tending to establish the fact that appellant 
was born in the United States, but is whether the évidence is so clear 
and eatisfactory upon that point as to authorize this court to say that 
the court^ erred in refusing her to ïand, and in entering judgment 
that she be remanded. From the tëstimony it alppears that appellant 
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is of Chinese parentage. She has been in China, with her mother, 
for 17 years. In such a case it cannot be said tbat any presumption 
arises that she was born in the United States. It, theref ore, devolves 
upon her to prove to the satisfaction of the court that ehe was born in 
this country. It does not necessarily follow that, because four wit- 
nessee hâve testifled positively that she was born in San Francisco, 
there being no witness to the contrary, their statements upon this 
question must be accepted as true. If such a rule were adopted and 
followed, there would be no more Chinese remanded in such cases. 
It is safe to say that the United States is powerless to malîe any 
proof in any case as to the place of birth of Chinese children. In 
the very nature of the case it would, as a gênerai rule, be impossible 
to do so. The onh' protection to the government, in the enforcement 
of the exclusion act in this character of cases, lies in the cross-ex- 
amination of each witness, on behalf of the petitioner, whereby the 
"crucial test" of his credibility may be applied. It may or may not 
always be successful ; but it has often been said to be one of the most 
efflcacious tests which the law has devised for the discovery of truth. 
In The Ottawa, 3 Wall. 268, 271, the court said: 

"Oross-examination is the right of the party against whom the witness is 
ealled, and the right is a valuable one as a means of separatlng liearsay from 
knowletîge, errer from tnith, opinion from fact, and inference from recollection, 
and as a means of ascertaining the order of the events as narrated by the wit- 
ness in his examination in chief, and the time and place when and where they 
occurred, and the attending cireumstanees, and of testing the intelligence, man- 
ner. impartiality, truthfnlness, and integrity of the witness." 1 Greenl. Ev. § 
42e. ' 

If, from the whole testimony, the court is not satisfled that the 
witnesses hâve told the truth, it has the right to exclude their testi- 
mony, and remand the petitioner, because the évidence offered is in- 
suffîcient to convince the mind of the court that the petitioner is en- 
titled to land in the United States. Take the présent case: Is 
there any satisfactory évidence as to the identity of Lee Sing Far 
as the daughter of Lee Cum Duck? The testimony is to the effect 
that she left California when she was between 2 and 3 years of âge. 
The father had not seen her for 15 years before she arrived in the 
United States, in 1898. Admitting that there may be in many cases 
certain recognized family characteristics and resemblances that might 
enable the parents to recognize one of their own children after such a 
period of time, yet that lapse of time and change from childhood to 
maturity is liable to bring many changes in the features and gênerai 
characteristics of the individual. It is not impossible, but very im- 
probable, that her father, under the cireumstanees of this case, would 
hâve recognized or been able to identify his child by her features and 
gênerai appearance. But the testimony is clear that he did not so 
identify her. He sent money to China to her mother to enable the 
daughter to come to America, and the mother sent a photograph of 
the daughter to Lee Cum Duck, and it was by means of this photo- 
graph that he recognized her. He testifled "that he only identified 
her because of that fact." Is this such a clear identification as 
would enable this court to say that the court erred in holding that it 
was not satisfactory? Would it not open the door to imposition and 
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f raud in thediJeEtity of Ohinese persom claiming the right to land in 
the United' ^tatçs? Is i,he identity of appellant strengthened pj the 
testimony ofjtow Jew and Leong Lai? Thèse wîtnesses stafe'that 
they identifled :her; that they had seen her twice in China before she 
came to Ànjerica; and that they were at her mother's house ât two 
différent tinies, not exceeding flve minutes at each time,, ànd saw her 
in an adjoining.room, but did not know whether she saw'them or net. 
Is this such positive or clear évidence as to carry conviction to the 
mind of the court? Doee it not bear the earmarks of suspicion as to 
its truth? Is the court compelled to accept such testimony as being 
satisfactory? 

In XJ. S. V. Chung Fung Sun, 63 Fed. 262, Coxe, District Judge, 
said: 

"The contention in the case of Chung Fung Sun is that ,he was bom In 
Çalifornia twenty years ago; that hls father, when he was five or six years 
oM, rétumed to China with his wife and child, remalned there a year and a 
ba.lt, and then came back to this country, leaving his wife and the appellant in 
China, where his wife has Uved ever since, and wliere the appellant lived until 
the présent year. This is sworn to by the alleged father; but the inhérent im- 
probability of the story must be apparent to ail." 

See, also, Gee Fook Sing v. U. S., 1 C. C. A. 211, 49 Fed. 147; Lem 
Hing Dun v. Same, 1 0. C. A. 209, 49 Fed. 148. 

Upon the point as to the identity of a Chinese person, the case of 
U. S. V. Tom Mun, 47 Fed. 722, decided by Judge Hoffman, may be 
examined with profit. The law is well settled that a witness may 
very seriously impair his credibility by swearing positively and 
minutely to occurrences which were not of such a nature as to im- 
press themselves forcibly upon his memory. Willett v. Fister, 18 
Wall. 91, 97. It was for the référée, in the flrst instance, to déter- 
mine the credibility of the resjpective witnesses and the sufficiency 
of the testimony. The witnesses were brought before him. He 
had the opportunity, of which we were deprived, of seeing them, and 
noticing their manner and appearance, — their freedom or hésitation 
in answering questions. Thèse and other circumstances of like char- 
acter are often as saf e a guide as the mère language used by the wit- 
ness in enabling the court to détermine the truth or falsity of the testi- 
mony. It is true that a witness iSi presumed to speak the truth; but 
this presumption may be overcome and repelled by the manner in 
which he testifies, by his demeanor on the witness stand, by the char- 
acter of his testimony, by the circumstances and surroundings under 
which he testifled, whether his statements are reasonable or un- 
reasonable, the probable or improbable nature of the story he tells, 
his opportunities of seeing and knowing the matters concerning 
which he testifles, and his interest, if any, in theproceedings; and if, 
from thèse and other circumstances, the court is of opinion that his 
statements are false, incredible, or unsatisfactory, it has the right to 
reject them. Of course this power is not an arbitrary one, and should 
in ail cases be exercised with légal discrétion and sound judgment. 
Thèse methods furnish a safe landmark by which courts and juries 
are usually enabled to détermine the credibility of any witness who 
testifles in their présence. U. S. v. Ybanez, 53 Fed. 530, 541; Sauie 
V. O'Brien, 75 Fed. 900, 911; Shelp v. U. S., 26 C. C. A. 570, 81 Fed. 
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C94, 698, 699; 29 Am. & Eng. Enc. Law, 7C8, and autliorities tliere 
cited. 

In Elwood V. Telegraph Co., 45 N. Y. 549, 553, the court said: 

"It is undoubtedly tlie gênerai rule that where unimpeached witnesses testify 
distinctly and positively to a fact, and are uncontradieted, their testimony should 
he credited, and hâve the effect of overcoming a mère presumption. Newton 
V. Pope, 1 Cow. 110; Lomer v. Meeker, 25 N. Y. 361. But this rule is subject 
to many qualifications. There may be such a degree of Improbability In the 
statements themselves as to deprive them of crédit, bowever positively made. 
The witnesses, though unimpeached, may hâve such an interest in the question 
at issue as to affect their credibility, * * * and, furthermore, it is often a 
diflicult question to décide when a wltness Is, in a légal sensé, uncontradicted. 
He may be contradicted by circumstances as well as by statements of others 
contrary to his own. In such cases courts and .luries are not bound to refrain 
from exercising their judgment, and to blindly adopt the statements of the wlt- 
ness, for the simple reason that no other witness lias denied them, and that the 
character of the witness is not impeached." Wait v. McNeil, 7 Mass. 261; 
Koehler v. Adler, 78 N. Y. 287, 291. 

In Quock Ting t. U. S., 140 U. S. 417, 420, 11 Sup. Ot. 733, 851, the 
court said: 

"-Undoubtedly, as a gênerai rule, positive testimony as to a particular fact, 
uncontradicted by any one, should control the décision of the court; but that 
rule admits of many exceptions. There may be such an inhérent improbability 
in the statements of a witness as to Induce the court or jury to disregard his 
évidence, even in the absence of any direct conflicting testimony. He may be 
contradicted by the facts he states as completely as by direct adverse testimony; 
and there may be so many omissions in his account of particular transactions, 
or of his own conduct, as to discrédit his whole story. His manner, too, of 
testifying may give rise to doubts of his sincerity, and create the impression 
that he is giving a wrong coloring to material facts. AU thèse things may 
properly be consldered in determining the weight which should be given to his 
statements, although there be no adverse verbal testimony adduced." 

This court, in Gee Fook Sing v. U. S., supra, where the testimony 
as to thé point that petitioners were born in the United States was 
as positive as in the présent case, said : 

"The évidence is not sutficient to make a case in favor of the appellant so 
clear as to warrant this court in reversing the judgment of the district court 
upon the facts. As to eaeh of the ca,ses, we consider that the évidence, as a 
whole, does not make as good a case for the appellant as it might be reasonably 
expected a man would make out in his native clty, after time for ample prépara- 
tion; and the case is such as any impostor could easily make. We liold that 
when, upon a candid considération of ail the évidence in a case, there appears 
to be room for a différence of opinion as to the material facts in issue, this 
court ought not to reverse the judgment on a question of fact alone." 

We are still of the same opinion. 

From the views hereiu expressed it is unnecessary to notice the 
other question argued by appellant's counsel. The judgment of the 
district court is afflrmed. 
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D'OLE V. KANSAS CITY STAR CO. 
(Circuit Court, W. D. Missouri, W. D. June 12, 1899.) 

1. Copyright— Suit for Infringembnt— Damages. 

In an action for damages for infringement of a copyright by tlie publi- 
cation in a newspàper article of matter talîen from a pamphlet copyrigbted 
by plaintifï, the chief purpose of wtiich was to advertise his business as a 
photographer, and of whicli a large number of copies had been distributed 
free, but none had eyer been sold or ofCered for sale, and where tbe évi- 
dence leaves it doubtful whether the pamphlet has any commercial value, 
the court cannot détermine plaintifC's loss on aceount of the publication 
wlth sufllcient certainty to warrant a judgment for substantial damages. 

2. SamE— PrIOB PnBMCATION. 

Giving away copies of a pamphlet by the author, or leavlng copies in a 
public hôtel office, constitutes a publication which renders a subséquent 
copyright ineffectual. 

Action at Law for Damages for Infringement of a Copyright. 

Teasdale, Ingraham & Cowherd and G. M. Ingraham, for plain- 
tiff. 
Wash Adams, for défendant. 

PHILIPS, District Judge. This is an action for damages for 
the invasion of a copyright, and grows ont of substantially the fol- 
lowing State of facts: The plaintifE is a photographer at Kansas 
City, and in 1896 he got up a pamphlet under the title of "The 
Answer," followed by the words, "How to Sit — ^When to Sit— 
What to Wear — ^When Having a Photo Taken." This pamphlet 
is about 4 by 6 inches in size, and contains about 10 or 12 pages 
of printed matter, including pictures of varions persons. As the 
préface shows, its principal purpose seemed to be to advertise and 
exploit the plaintiff's profession, and his attainment in the art 
of photography. The rest of the matter contains simply direc- 
tions about how to dress and pose, and the like, in having a pho- 
tograph taken, with additional precautionary suggestions along 
this Une. On the 15th day of March, 1897, the plaintifl obtained 
a certiflcate from the librarian of congress of the pamphlet being 
copyrighted. In November, 1897, the défendant published in its 
newspàper, the Kansas City Star, an article taken from the Phila- 
delphia Ledger, a newspàper published in Philadelphia, Pa., which 
contained several of the paragraphs found in said pamphlet. It 
is sufficient to say that this article contained enough of the printed 
matter of the pamphlet to constitute an infringement of plain- 
tiff's work. At the time of this publication by défendant, it was 
not aware of the existence of plaintiff's pamphlet, and of course 
was not aware that it had been copyrighted. For this publication 
plaintiff has brought suit for |5,000 damages. The cause has been 
submitted to the court without the intervention of a jury. 

On the évidence in this case, if the cpurt were to meet the ques- 
tion ot the ascertainment of damages, it would be exceedingly 
difflcult to flnd any substantial predicate for the assessment. The 
évidence shows that the plaintiff in the spring of 1897, and per- 
haps earlier, in part, had freely distributed and scattered about 
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10,000 or more copies of this pamphlet over the city, on the streets, 
and in business houses and private résidences, showing tliat lie 
regarded it in the nature of an advertising "dodger." He never 
sold a single copy of the pamphlet, nor even oflfered it for sale. 
He had never, prior to this publication in the Star, had any esti- 
mation made by any publishing house or merchant, or other per- 
son. as to any terms upon which they would undertake its sale. 
And the only évidence oflered at this trial in respect of its com- 
mercial value is his statement and that of one other witness to 
the effect that they thought it could be sold by some business 
house to persons v^'ho might désire to hâve their photographs 
taken, or to other photographers, while other witnesses in the case — 
experienced photographers — testifled that they had seen other 
pamphlets of a not very dissimilar character, and that the informa- 
tion contained therein was quite common to the. profession, and 
that they did not regard the pamphlet as possessing any commer- 
cial value. Prom which it is quite apparent that any estimation 
the court could place upon its value would be highly spéculative. 
Furthermore, how could the court, with any degree of required 
certainty, justifying the assessment of damages against the défend- 
ant, détermine what damage resulted to the plaintifif from such 
publication in this newspaper? The plaintifE did not distribute. 
or attempt to distribute, or sell, a single copy of this pamphlet 
after the publication in the newspaper, to enable the court by com- 
parison to détermine in the remotest degree how the commercial 
value of his pamphlet was affected by such publication. He could 
not, without such test or effort, content himself by_simply saying 
that he assumed that his exclusive property in the pamphlet was 
injured by the newspaper publication, and that it would be use- 
less for him to make the effort to dispose of his pamphlet. Such 
a method of constituting a basis for the assessment of damages 
would be too easy for the plaintiff, and would certainly be a very 
unsafe criterion for the court to recognize in assessing such dam- 
ages. 

In the view, however, taken by the court of another branch of 
this case, it is not necessary that the court should further discuss 
the question of damages. It is conceded that if the fact should 
be found, on the weight of évidence, that prior to securing the 
copyright the plaintiff published his pamphlet, he is not entitled 
to the protection of the statute giving him the exclusive right to 
publish its contents, and this action would fail. The certificate 
of the librarian of congress shows, as already stated, that the 
copyright was granted on the 15th day of March, 1897. Beyond 
cavil, the évidence shows that an édition of this book was printed 
in Kansas City, paid for by and delivered to the plaintiff, about 
the middle of December, 1896. This édition amounted to 5,000 
copies. Although not authorized by law to do so, this édition, on 
the reverse side of the title page, contained the following, "Oopv- 
righted 1896 by W. T. D'Ole, Kansas City, Mo." The évidence fur- 
ther shows that the plaintiff then stated that he wished to get out 
thèse pamphlets for distribution for the holidays, — evidently re- 
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ferring to the approaching Christmas, 1896,— and that he then 
knew the pi"iiit showed that the-book purported to hâve been copy- 
righted in 1896; and he stated that this made no différence, as 
nobody would know or pay any attention to it. The inference is 
therefore persuasive that he obtained thèse pamphlets for circula- 
tion bef ore or during said holidays ; and it is an afterthought 
when he states that he would not distribute the books prior to 
obtaining the copyright, as he stated that the absence of such cer- 
tiflcate of copyright made no différence with him. This évidence 
is supplemented by the further testimony of a crédible witness, 
sustained by the circumstance of a contemporaneous event well 
calculated to fix the date in his mind, that he saw copies of this 
book at a hôtel in this city on or before the 20th day of February, 
1897. This is foUowed up by the testimony of one of the ladies 
whose picture appears in this pamphlet, that her father on or about 
the Ist day of March, 1897, brought her one or more copies of 
this pamphlet. In its ordinary acceptation, the word "publication" 
means "the act of publishing a thing or making it public; offering 
to public notice; or rendering it accessible to public scrutiny." 
In copyright law, it is "the act of making public a book; that is, 
offering or communicating it to the public by sale or distribution 
of copies." Without undertaking to state the qualifications of 
this définition, as applied to certain incidents, by which the book 
might be exhibited by the author, prior to copyrighting it, with- 
out amounting to a publication, within the spirit of the statute, 
it is saf e to say that the appearance of a pamphlet, af ter its de- 
livery to plaintiff by the publisher, in a public hôtel, subject to 
be seen and rêad by any person about so public a place, certainly 
was a "rendering it accessible to public scrutiny," and was like- 
wise a "communicating it to the public by distribution of copies." 
When copies of it were furnished to the father of said witness, and 
put in her hands for her scrutiny, or ajay person to whom she might 
show it, it was a sending ont of the book. More thanthis, the 
évidence of the plaintiiï shows that in March, 1897, just after he 
obtained his certiflcate from Washington, he ordered and had pub- 
lished 5,000 more copies of this , pamphlet, a copy of which last 
édition is in évidence. The flrst sentence in the préface to. this 
édition is as follows: "Since we issued the last édition of this 
pamphletj we hâve enlarged our premises,, added more light, more 
accessories, and fitted up a studio second to none," etc. This is 
the direct statement of the plaintiff himself, put into the édition 
of March, 1897, that he had issued a previous édition. In its ordi- 
nary acceptation, "to issue" is to "send out; to put into circula- 
tion." And, as applied to the matter of the publication of an 
édition of thè book, its natural meaning would be "to put into cir- 
culation." The construction of the pamphlet itself, which the 
DlaintifC, with évident pride, exhibited on the witness stand, shows 
(hat he is a man of éducation; and it must be presumed that when 
he wrote himself a préface for this last édition, stating, "Since 
we issued the last édition," he understood its meaning and pur- 
port^ as any other author would be preSiUmed to hâve employed the 
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term. He undertook on the witness stand to explain away the 
obvions import of the term he had employed by stating that tlie 
year before he had gotten up a pamphlet somewhat similar in 
character, but very détective, called "Pointers," which he never 
distributed, and that he had référence to that print when he spoke 
of the former édition, and that he employed the word "issued" 
not in the sensé of having pnblished. But what is fatal to this 
contention is, first, the fact that the statement is, "Sine» we is- 
sued the last édition of this pamphlet." The évidence incontesta- 
bly shows that the last édition was simply copied from, and was 
a reproduction of, this pamphlet printed in December, 1896. And, 
second, the statement of plaintiff on the witness stand that the 
flrst paper, called "Pointers," was never published or circulated 
by him, and was thrown into the furnace and burned. It is there- 
fore absolutely incredible that when he used the language, "Since 
we issued the last édition of this pamphlet," he had in mind 
. "Pointers," which had never been issued, and which had never 
been distributed, and the existence of which was unknown to the 
public; and there could therefore hâve been no occasion for, or 
sensé in, referring to it in the préface of the pamphlet in question. 
Again, according to plaintiff's présent contention, if he had not 
circulated any of the 5,000 copies printed and delivered to him in 
December, 1896, why should he in March, 1897, hâve 5,000 copies 
more printed, when he then had on hand 5,000 copies? The 5,000 
copies already on hand were certainly sufflcient for scattering over 
the town as an experiment, to see whether or not they brought 
him any return of business or patronage. Such a course of con- 
duct is so unusual and extraordinary in a business man as to chal- 
lenge one^s credulity respecting the statement that he made no dis- 
tribution of thèse pamphlets prior to March 15, 1897. In his dépo- 
sition given in this case, the plaintiflf stated that he did not get 
out the copy of December, 1896, in time to distribute it in 1890, 
when the évidence, beyond contradiction, establishes the fact that 
the pamphlets were delivered to him as early as the 18th day of 
December, 1896 ; and this question was propounded to him : 'When 
you got out this édition in the fall of 1896, did you give out any 
of the pamphlets or books in '96? Ans. I présume we did." And 
this presumption of his was a most natural one, because it is 
inconceivable that he would hâve printing done, and pay therefor, 
and take the pamphlets away on the 18th day of December, with- 
out distributing any of them, when, as the préface shows, its ob- 
ject was to advertise his business and to draw customers; and 
this is emphasized by the testimony of the witness that he said 
he wanted them for use in his holiday business. Without trench- 
ing too far upon the domain of metaphysics, and without even the 
appearance of offense, the court may be pardoned for adverting 
to another fact in this connection. The most striking, and pos- 
sibly, in the estimation of the plaintiff, the most catching, thing 
about this pamphlet, is the false presentment of the face and artistic 
pose of the plaintiff on the front side thereof. The faces of the 
"modest beauties" and "little ones" presented in the pamphlet are 
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hidden away somewhat in the inner leaves of the book; and it 
will be rfeadily recalled, from plaintiff's testimony and manner on 
the witness stand, how greatly inflamed was he with admiration 
of this offspWng of his original conception and severe mental par- 
turition. Is it then to be presumed that he could pâtiently hâve 
such a child of his genius, with his own face stamped upon it, 
concealed for three months in his art gallery? A little matter like 
the absence of the copyright certiflcate could hardly hâve stood 
so long between his caution and his consuming pride of a wider 
famé, and ambition for more customers. It became painfully ap- 
parent on the hearing of this case that the plaintiff and his wit- 
nesses, since the taking of his déposition herein, and from the 
cohtest at the trial, recognized the necessity of placing the dis- 
tribution of the pamphlets after the 15th day of March, 1897; but, 
without impugning the integrity of the witnesses, the other facts 
and circumstances in évidence are of such persuasive force that 
the court f eels constrained to say that the vs^eight of évidence tends 
to show that at least some of the pamphlets printed in 1896 were 
prior to March 15, 1897, distributed in such manner as to constitute 
a publication, within the letter and spirit of the law. It is there- 
fore unnecessary for the court to discuss other questions of law 
raised by counsel in this case, — among which is that raised on the 
fact that after the plaintiff obtained his copyright he never cor- 
rected the statement on the page following the title page, that it 
was copyrighted in 1896. On this question of law the court ex- 
presses no opinion. Verdict and judgment for the défendant 



HOEBTEL V. RAPHAËL TTJCK SONS & CO. 

. (Circuit Court, S. D. New York. June 8, 1899.) 

Copyrights— Falsk Notices. 

A false copyright notice, Impressed on a book or other publication, to 
subject the person so impressing it to the penalty imposed by Eev. St. § 
4963, must contain ail the essentials of a valld notice, as prescribed by sec- 
tion 4962, and a notice which omits the date of the alleged copyright Will 
not sustain an action for the penalty. 

On Demurrer to Complaint. 

Harry E. Knight, for complainant. 
Wm. A. Jenner, for défendant. 

LACOMBE, Circuit Judge. The défendant in this case is not 
liable for the penalties sued for, since he has kept carefuUy outside 
of the express language deflning the offense charged. The notices 
which are fouhd impressed on the fancy cards which it has imported 
and sold do not contain any date of alleged copyright,— an essential 
élément of the copyright notice required by section 4962, Eev. St. 
The phrases used in section 4963, viz. "such notice of copyright or 
words of the same purport" and "a notice of United States copyright," 
-efer most clearly to the notice specifled in section 4962; and, while 
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the courts hâve been libéral in holding any form of notice sufficient 
which contains the essentials of "name," "claim of exclusive right," 
and "date when obtained" (Lithographie Co. v. Sarony, IH U. S. 53, 
4 Sup. et. 279; Bolles v. Outing Co., 23 C. C. A. 594, 77 Ped. 966), they 
hâve not yet sustained the sufflciency of a notice which wholly omits 
some one of thèse three essentials. The démarrer is sustained. 



FKUIT-CLEANING CO. v. FRESNO HOME-PACKING CO. et al. 

(Circuit Court, N. D. California. May 22, 1899.) 

No. 12,529. 

1. jDRISDICTrON DP COURT — PaRTNERSHIP NaMED AS PlAINTIFF. 

The Introduetory part of a bill was as follows: "The Fruit-Cleaning 
Company, a co-partnership consisting of [three persons, named in fuU], 
dolng business at the city of Brooklyn, in the state of New York, eom- 
plainant, brings this, its bill ot complaint," etc. The bill further alleged 
that, "at ail the times hereinafter mentioned, the said [naming sueh 
three persons] were and are co-partners in trade under the finn name 
and style of the Fruit-Cleaning Company, having its principal place of 
business at the City of Brooklyn, in the state of New York." Held that, 
while the co-partnership was named as the complainant, the bill sufflciently 
disclosed the real parties in interest, and therefore should not be dis- 
missed, after answer, on the ground that there was no légal party plain- 
tiff sufficient to glve the court jurisdiction. 

2. Patents— Partnehship as Patentée— Validity. 

A co-partnership, to which an invention has been assigned, possesses 
légal capacity to take the légal title to a patent when Issued; and hence 
a patent issued to the co-partnership, as patentée, is valld, and confers 
the exclusive right to the invention. 

3. Same— Invention — Commercial Success. 

Though one foUows the gênerai ideas of a patent issued many years 
before, yet if, by adding thereto other devlces, he produces the flrst 
machine, which, in a commercial sensé, succesatully perfornïs the work 
sought to be donc, he is entltled to a place among inventors. 

4. Same — Construction dp Claims — Référence to Spécifications. 

If a claim contain the phrase, "substantially as described" or its équiva- 
lent, the entire specifleation is entitled to be considered in connection with 
the claim. 

5. Same— Infringbment — Mbchanical Equivalents. 

In a raisin-seeding machine, a laminated rubber roU employed to force 
the fruit upon the teeth of a carrier is the mère mechanical équivalent 
of a brush roll, used for the same purpose, and its substitution there- 
for does not avoid infrlngement. 

6. Same— Fruit oh Raisin Sbeders. 

The La Due patent. No. 543,834, for a fruit-seeding machine, adapted 
especially to the seeding of raisins, construed, and held not anticipated. 
valid, and infringed, as to claims 1, 2, 3, 4, and 5, by the Cox patent. No. 
608,108, and not infringed as to claims 6, 7, and 8. 

John H. Miller and Tracy, Boardman & Platt (T. D. Merwin, of 
counsel), for complainant. 

Wheaton & Kalloch and Bigelow & Titus, for défendante. 

MORROW, Circuit Judge. This is a suit in equity for infringemenf 
of letters patent on mechanism for seeding fruit. The bill of corn- 
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plaiùt defecribes the ooïnplaitiaiit as "theFniit-CleaniJig Company, a 
co-pàt-tnefsliij) CÔnsiBtlilg of Alfred NichoUs; George E, Lewis, and 
Charles Fi Allen, doing Business attbe dty of Brooklyn, in the state 
of New York." It is allèged'that one George G. La Due,. a citizen 
of the Uriitèd Staties, ï-esiding at the *city of Brooklyn, N. Y., was the 
inventor of ïnechaniâm for Seeding fniit, and on the 23d day of May, 
1895, applied for letters patent of the United States on the same; 
that, prier to the issuance of any patent therefor, the said La Due, 
by an instrument in writing executed as required by law, sold, as- 
signed, and transferred to the Fruit-Cleaning Company ail his right. 
title, and interest in and to the invention; that said assignment was 
flled in the patent office; and on July 30, 1895, letters patent of the 
United States No. 543,834 were granted to the Fruit-Cleaning Com- 
pany for said invention, since which time the said company bas been 
the sole owner and hbldèr thereof, bas mflde large ntimbers of ma- 
chines contaiping the said invention, and uppn eacbone bas caused 
to be marked the word "Patented," with; date and numbe;i;^of patent. 
The reepondërits are alleged to be the Fresno Home-Packing Com- 
pany (aCaiifprbîà corporation), L. L. Gray, Thomas H. Lynch, L. K. 
Payne, E. J. Gray, and; John D. Gray, and to bave infringed upon 
the rights of Gomplainant by the naaking and using, within the two 
years last past,'in the Southern district of California, machines con- 
taining and eïnbracîng the invention patented in and by said letters 
patent No. 543,834. Coniplainant àliéiges gréât and irréparable dam- 
age by reason of the infringement, and prays f or a writ of injunction 
restraining respondente from making, using, aijd selling any ma- 
chinés containing said invention, for an accounting, and for costs of 
suit. Keepondehts, in theii* answer flled February 17, 1898, deny 
that George C. La Due was the original or flrst invèritpr of the said 
mechanism for seeding fruit, and aver that the alleged invention 
was described. and patented in United States letters patent No. 56,- 
721, granted to J. B. Crosby, of Boston, Mass., on July 31, 1866, for 
an improved raisin eeedérbr mechanisni for seeding fruit. They ad- 
mit the flling of an application foi^ patent by said La Due; the 
assignment by him of his right, title, and interest in the same to 
the Fruit-Cleaning Company; and the granting of letters patent No. 
543,834 to said the Fruit-Cleaning Company; but allège that the 
patent so granted was and is invalid by reàson of thg jprior invention 
and patent of said mechanism by said J. B. Crosby, and there is 
therefore no infringement. A replication wa^ flled to this answer 
on February 28, 1898, and the parties thereupon proceeded to take 
testimony. Respondents, on October 13, 1898, askeid leave to file 
an amended answer, setting up as a défense the alleged defect in 
the character of complainant. The application was denied, and the 
case was set for argument on final hearing. Thereafter, on October 
26, 1898, a motion was made by respondents to disnlise the bill of 
complaint, upon the grounds that no person, either ; natural or arti- 
ficial, having capacity, power, or right to maintain ~a suit in this 
court, is named as complainant in said bill, the Fruit-Cleaning Com- 
pany being neither a coi-pbration nor à natural person, but only the 
fictitious nâme of a co-partnel'ship, n6t a party constituting any actual 
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or légal entity, and therefore incapable in law of being a complain- 
ant in this suit; also, that no person or entity, either natural or 
artificial, is named as complainant over whom this court can exercise 
any jurisdiction. It is admitted by the respondents that it is too 
late to raise the objection of a mère defect of parties by demurrer, 
but it is contended that the motion to dismiss is proper at this time, 
for the reason that there is an entire absence of a party plaintiff; 
that, without such a party, the court has no jurisdiction to try 
any of the issues of fact tendered by the bill of complaint; and that 
this objection can be raised in any form and at any stage of the 
proceedings. It is not a question of fédéral jurisdiction based upon 
allégations of diverse citizenship of the parties to the action. The 
fédéral jurifidiction is invoked in this case on the ground that it is 
a suit in equity arising under the patent laws of the United States. 
Nor is it a question of misjoinder or nonjoinder of parties plaintiff, but 
it is the légal question whether there is an actual party plaintiff in 
the case. If there is no such party capable of maintaining this action, 
then the case should be dismissed. 

The introductoiy part of the bill now uhder considération is as 
follows: "The Fruit-Gleaning Company, a co-partnership consisting 
of Alfred MchoUs, George E. Lewis, and Charles F. Allen, doing 
business at the city of Brooklyn, in the state of New York, com- 
plainant, brings this its bill of complaint," etc. This is in form, at 
least, a substautial compliance with equity rule No. 20, which re- 
quires that every bill, in the introductory part thereof, shall contain 
the names, places of abode, and citizenship of ail the parties plain- 
tiff. But it is objected that the Fr-uit-Cleaning Company, which is 
hère set forth as the plaintiff, is the name of a co-partpership that 
does not contain the names of the partners, and no fédéral or state 
statu te authorizes an action to be brought by plaintiff in a co-partner- 
ship or ûrm name. The answer to this objection is that, while the 
co-partnership name does not itself disclose the names of the co- 
partners, they are given in the title to the bill of complaint, and 
thèse names so declared constitute ae much a part of the introduction 
to the bill as the name of the co-partnership. But the bill goes fur- 
ther, and allèges "that, at ail the times hereinafter mentioned, the 
said Alfred Mcholls, George E. Lewis, and Charles F. Allen were and 
are co-partners in trade under the firm name and style of the Fruit- 
Cleaning Company, having its principal place of business at the city 
of Brooklyn, in the state of New York." This spécifie averment as to 
the parties composing the flrm or partnership named as plaintiff dis- 
closes the real parties in interest, and informs the respondents of the 
names of their adversaries. Thèse are the parties to whom the court 
will resort, if necessary, to compel obédience of orders, and to enforce 
the payment of any costs awarded in favor of the respondents. Wise 
V. Williams, 72 Cal. 544, 14 Pac. 204; 1 Daniell, Ch. Frac. (6th Am. 
Ed.) 357. The objection that there is no party plaintiff to the action 
cannot, therefore, be sustained. 

It is next objected that the plaintiff has no title to the invention 
patented. This objection was not taken in the pleadings, but, on the 
contrary, respondents in their answer "admit that on the 23d day of 
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May, 1895, thé said George C. La Due flled in the patent office of the 
United States an àjiplicatîon praying for the granting and issuing of 
letters patent of the United States for the samé; that, prier to the 
granting and issning oî any patent therefor, the Said La Due did, by 
an instrument in writing, under his hand and seal, executed as required 
by law, assign and transfer to said complainant, the Fruit-Cleaning 
Company, ail his right, title, and interest in and to said invention, and 
did by said assignmeht request the commissioner of patents to issue 
such patents to said complainant, the said Pruit-Cleaning Company, 
and that said assignment was in writing, and was flled in the patent 
office of the United States prior tè the granting and issuing of any 
patent for said invention." Bespondents further admit "that, after 
proceedings had and taken in the matter of said application, and on 
the 30th day of July, 1895, letters patent of the United States there- 
under, dated on that day, and numbered 548,834, were granted, issued, 
and delivered by the government of the United States to said com- 
plainant, the Fruit-Cleaning Company." The respondents further ad- 
mit "that said letters patent were issued in due form of law, under the 
seal of the patent office of the United States, and were signed by the 
secretary of the interior, and countersigned by the commissioner. of 
patents of the United States, and that prior to the issuance thereof ail 
proceedings were had and taken which were required by law to be had 
and taken prior to the issuance of letters patent for new and useful 
inventions." Thèse admissions on the part of the respondents con- 
stitute ail the facts necessary in this case to establish the complainant' s 
title to the patent, and enable it to maintain this action for its in- 
fringement. 

It is cont«nded, however, that it appears from the complaint that the 
patent to the invention was issued to a co-partnership ; that a co- 
partnership has no légal capacity to take the légal title to a grant; and 
thereifore the patent is void. But a patent right is an incorporeal kind 
of Personal property (Shaw Belief- Valve Co. v. City of New Bedford, 
19 Fed. 753; Bradley v. Dull, Id. 913; Vose v. Singer, 4 Allen, 230; 
Machine Co. v. Featherstone, 147 U. S. 209, 222, 13 Sup. Ct. 283), and, 
in a certain sensé, analogous to property in a share of stock (Hall, Pat. 
Est. § 14). The discoverer of a new and useful improvement is vested 
by law with an inchoate right to its exclusive use, which he may perfect 
and make absolute by securing a patent from the government in the 
manner provided by law. This right the inventer may, under the law, 
assign bef ore the patent is issued, and request that the patent be is- 
sued to the assignée. When the patent is issued, an exclusive right to 
the invention for the statutory period has been created and vested in 
the assignée. Gayler v. Wilder^ 10 How. 477. 

In Bloomer v. McQuewan, 14 HoW. 539, the suprême court, by Chief 

Justice Taney, said: 

"The franchise which the patent grants consista altogether in the right 
to exclude every one from mailing, using, or vending the ttilng patented. This 
is ail that he ohtains by the patent." 

In Jordan v. Overseers, 4 Ohio, 309, the suprême court of Ohio said : 

. "This leads us to consider the nature and extent of such rights as accrue 
from letters pateïit for useful discoveries. Àlthough the inventor had, at 
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ail tlmes, the rlght to enjoy the fruits of hls own Ingenulty In every lawful 
form of whlch Its use was susceptible, yet before the enactment of the statute 
ha had not the power of preventing others from participatlng In that enjoy- 
ment to the same extent with himself; so that, however the worlcl mlght 
dérive beneflt from his labors, no profits ensued to himself. The sole op- 
ération of the statute Is to enable him to prevent others from using the 
products of hls labors except with his consent But his own right of using 
it is not enlarged or affected." 

The court of appeals of Kentucky, in Patterson v. Com., 11 Bush, 315, 
said: 

"The right of the appellant to sell oil Is not derived from the patent laws 
of congress. If no patent had been issued, the right to sell this character of 
property would exist, and the only beneflt to be derived from the patent is 
that It excludes others from selling the same kind of oil for a limited perlod, 
unless authorized to do so by the patentée, with the additional right on the 
part of the latter to sell and transfer his patent right in the mode prescribed 
by the patent laws." 

Section 4898 of the Kevised Statutes of the United States providea 
that; 

"Every patent or any interest therein shall be assignable In law, by an 
Instrument in writlng; and the patentée or his assigna or légal représentatives 
may in lika manner grant and convey an exclusive right under hla patent to 
the whole or any specifled part of the United States." 

An oral agreement for the sale or assignment of the right to obtain 
a patent is not invalid; if sufflciently proved, it can be speciflcally en- 
forced in equity. Somerby v. Buntin, 118 Mass. 279 ; Dalzell v. Manu- 
facturing Co., 149 U. S. 315, 320, 13 Sup. Ct. 886. 

The technical rules that would render void a grant of real property 
are manifestly inapplicable to the right of property in an invention 
conflrmed by a patent. ït is conunon knowledge that a partnership 
may acquire the title to an invention in the name of the partnership 
after the patent has been issued, in the same manner as it would ac- 
quire the title to any other personal property, and there does not appear 
to be any good reason why it may not do so before the patent has been 
issued. The grant in the patent of an exclusive right does not change 
the character of the property. A conveyance of personal property to a 
partnership in its firm name conveys the title, and the property be- 
comes partnership property. But, conceding that (resort should be 
had to the law relating to grants of real estate for the purpose of de- 
flning and constniing rights secured under letters patent for an in- 
vention, we do not flnd that under that law the patent is void because 
the grant of an exclusive right has been made to a co-partnership. 

In Kelley v. Bourne, 15 Or. 476, 484, 16 Pac. 40, it was held that a 
deed conveying real estate to a partnership by its flrm name, if ineffec- 
tuai to transfer the légal title, wae valid and binding as a con tract, 
and created an équitable estate in the land described. 

In Dunlap t. Green, 8 0. C. A. 600, 60 Fed. 242, the action was 
trespass to try title. In plaintiff's chain of title was a deed to a part- 
nership by the firm name of Darcy & Wheeler. It was held that: 

"A deed Is void whlch does not In some way point ont the grantor and 

grantee. The usual method of descrlblng a person is by glving hls name 

In full. But thls Is not the only method. Any other description would sufflce 

wblch would distlnguish him from others; as, for example, where oue !• 

04 P.— 64 
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descrfbefl by hls office or by hls ttlatlon to other perSons. 5 Am. & Hng. Une. 
LaW, 432, and cases there clted. * • • The office of a name at commoo 
law Is merely to Identlfy, and for that purpose the description In the deed 
objected to Seems to be sufflelent If évidence sliould develop ttiat tliere was 
more than one Wheeler in the city of New Orléans, state of Louisiana, or 
more than one flrm of Darcy & Wheeler In sald city, It would merely be a 
case of latent ambiguity, arising f rom extraneous évidence, capable of being 
removed, and in every such case of doubt the true party may be shown by 
paroi." 

The doctrine of thèse two cases, applied to the grant in the présent 
case, would alone be sufficient to dispose of thé respondents' objection 
to the complainant's title to the patent in suit. 

The subject-matter in controversy is a mechanism for removing the 
seed of frùlt f rom the pulp or body thereof , especially dried fruit, such 
as raisins, currants, etc., consisting mainly of a cylinder built up 
of a séries of toothed disks, spaced with smaller plain disks, and 
clamped upon a shaft or mandrel, the space between the toothed 
disks and between the several teeth of each disk being less than 
the diameter of a raisin seed; three cylinders, having elastic sur- 
faces fOrmed of bristles, arrangea adjacent to the toothed cylin- 
der, and progressively closer to it; suitable devicès for the feed 
ing of the fruit between the flrst of thèse rolls and the toothed cylin- 
der, and for the carrying of the fruit thence around and under the 
other bristle-covered rolls, which rolls, in turn, impale the fruit 
upon the surface points or teeth, and press the fruit until the skin 
is ruptured and the seeds thrust out; a séries of stripping wires, 
arranged tangentially in the groOves between the disks of the 
toothed cylinder, which serve to push the fruit off from the teeth; and 
cleaning blades, arranged in thèse grooves, for the purpose of wiping 
off frôm the teeth the free pulp exnding from the fruit and adhering to 
the teeth. The accompanying dràwings illustrate the détails of con- 
struction, and are explained as foUows: 

"Flg: 1 Is a central vèjrtlcal longitudinal section of a machine embodying; 
my Improvements. Fig. 2 i« an ealarged detailed croes section of the frult- 
carryingjror impallng roll, taken between the circular plates coinposing the 
same. Etg, 3 is a lengthwlse détail section of said roU, looking from the left 
hand of Fig. 2. Fig. 4 is an. enlarged detailed vlew of the fruit-stripping de- 
vices, as ■ vi'ewed in the direction of the upper arrow of Fig. 2. Fig. 5 la a 
simllor détail View of the carrier roll deàning blades. Fig- ''6 iS' an- enlarged 
detailed section, similar toFig. 1, of the carrying roll, showing certain modifi- 
cations, to be hereinafter more fully described. 

"Eef^rring to the views in détail, 1 represents the gênerai framework of 
the machine; 2 represents, as a whole, the fruit-carrying roll pr the surface 
upon which the fruit Is impaled for the purpose of remdvinè the seed there- 
from. This rolMs drlven by belt. S, and it In turn drives the endlèss feeding 
belt, 4, whicb Tuns along the bottom of trpnglj, 5, Into which the fruit is fed, 
as from the spout, 6; 7 being a long spbnt Inclined from the, vertical, which 
delivers the fruit upon thé carrier roll. The belt, 4, acts to agitate and 
separate the raisins, and to dellver the same «ingly, of in a Wiigle layer, to the 
delivery trough, 7, down which they fall upon the carrier roll, and are 
there by separated, and the movement of the roll keeps them in motion, so 
that they wlU not stick together, but will be carrlpd forward slngly or In a 
single layer. 

"The carrier roll, 2, Is composed of toothed plates, 8, alteîmatlng with 
spaclng plates, 9, which are properly bound together and flxed to the shaft of 
the roll, 10, the roll being supported in ■ suitable joumals on the f rame of 
the machine. The teeth, 11, of thè altemate plates of tiils roll, are perfectly 
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square In cross section, and the length thereof is such as conforms to the 
thickness of the fruit to be operated upon, while the space between any 
two adjacent teeth is less than, or at least does net exeeed, the average 
smaller diameter of the seed of the fruit. 

"12 is a removable brush roll, journaled in brackets or other like supports 
fixed to the machine, and which roll is the Impaling roll, or the one whicb 
foixjes the fruit upon the teeth of the carrier, the roll being so adjusted rela- 
drely to the fruit-carrier surface, and the character of its surface of fiber, 
brlstles, or other yielding substance being such, that the fruit la impaled 
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upon the teeth wlthout being at least to any essentlal extent nipturecl by the 
action of the roU. 13 is a slmilar roU, slmilarly mouated, but adjusted 
somewhat nearer to the carrier surface, and the bristles or operative surface 
of thls roU may be stiffer or less ylelding than that o( the roU 12. The 
functlon of thls roU is to perforate the sliln of the fruit lylng over the seeds 
of the Impaled fruit, preliminary to the unimpaled portion of the fruit being 
pushed from ofC the seeds. 14 is a slmilar roU, slmilarly supported on the 
frame, the brush or ylelding surface of whlch Is adapted to engage the 
perforated skln of the fruit, and press the same down upon the main body 
of the fruit; thua leaving the seeds upon points of the carrier surface, but 
stripped of the skln and pulp of the fruit. Thèse roUs are driven by contact 
with the surface of the carrier roU, or they aaay be driven by belting,— such, 
for example, as is seen at 15, in Fig. 6. Thelr peripheral speed, however, 
should be the same as that of the surface of the carrier roU. 

"16 indicates a frame, and a séries of longitudinal wires carrled thereby, 
under tension, and located at différent distances, or at distances whereby the 
flrst wlre 17 (Flg. 2) is at a distance from the carrier surface somewhat less 
than the average thlckness of the fruit seed, while the Intermediate wires are 
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set successively slightly doser to the surface of tbe carrier roll, the last wire, 
18, just escaping the points of the carrier teeth. The purpose of thèse wires 
is to remove the seeds which hâve been excluded from the fruit impaled 
upon the carrier surface. As the seeds roll under and out from or are brush- 
ed off by thèse Avlres, the wires are caused to vibrate, and thereby fur- 
tlier assist in moving the seeds by their vibrating or fliclîlng action, and at 
the same time prevent undesiraljle accumulation of gum upon the same. 
In lieu of the use of such wires, a rapidly revolving roll, such as the brush 
roll, 19. of Fig. (i, may be employed, and which bas a peripheral speed con- 
siderably greater than tbat of the speed of the carrier roll. Other like 
or similar actlng devices may be used for removing the excluded seed from 
the impaling points, the désirable action of such device being that of a 
fliclving or whisking nature. In the use of such a roll or like device, a 
guard or cleaner, 20, may be employed, the pui-pose of which is to restrain 
and confine the tlying seed as well as to remove the same from contact with 
the seed-removing roll. To insure the removing of the seed from the car- 
rier surface that may pass the last wire, 18, a comb, 21, is provided, the 
teeth of which just clear the points of the teeth of the carrier surface. 

"If it be desired, the wires, 17 and 18, may be omitted, and the comb alone 
used, but preferably with an air-blast nozzle, 30, which is located to direct 
a jet of air, under pressure, to between the points of the comb and the im- 
paling surface, whereby the seeds will be blown ofC. In the case of the use 
of an air-jet, the comb may be omitted, or it may be employed with one or 
more of the wires, 17, 18, or the wires alone be used; the comb or the wires, 
or both, aeting to loosen the seed, and the jet acting to remove them. This 
comb is mounted in removable supports, 22, so that it can be taken from the 
machine and cleaned at any time when needed, and another put in its place. 

"23 Indicates a séries of fruit-strlpping wires, which are secured to the 
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crossbeam, 24, removably mounted In the frame, ^ajustable bearing blades, 

25, are provided, jwhereby the wires are brought to a common plane, and 
tbe deslred pr^ssttrt of the same upon the carrier roU Is efïected. Preferably, 
thèse wires ate slightly cvirved, as shown, but In substantial effect they are 
arrangea tangentlally to the carrier. The points oî the wires rest in grooves, 

26, between tfie toothed plates, 8, of the carrier roîl, and upon the^dgès of the 
spacing plates, 9, the spacing plates 'belng of smaller diametér than is the 
circle of the bôttom of the spaces bètwéen the teeth of the toothed plates, and 
preferably the thickness of the pointa ôl thèse wires is not in excess of the 
depth of the grooves so formed, whereby it is insured that the points of the 
lingers will bte beneath tlie fruit when the same reach the Angers, as th€) 
carrier rotateS; The function of thèse wires is to strip the seeded fruit from 
the carrier teeth. It is essential to this strlpping action that the Angers bear 
stlffly on the carrier, so as not to bave any vibratory or relative moyement, 
and be composed of long slender wires, in contradistinction to blades or plates. 

"27 Indicates a séries of scraping or Cleaning blades mounted on the bar, 28, 
removably supported on the frame of the machine. Thèse plates are of the 
gênerai segmentai fbrm shown in Flg. 5, and their curved or worklng edges, 
29, lie in the grooves, 26, aîid in contact, or very nearly so, with the edges of 
the spacing plates, 9, of tlie carrier roU, the thickness of thèse scrapers being 
practically that of the said spacing plates. The function of thèse plates is to 
serape offi any gum that may coUectin the grooves, 26, or on the grooved aides 
of the teeth of the carrier." 

In regard to the commercial reqûiremeiits of a suitable nàechan- 
ism for seeding raisins, the inventor says in his spécifications: 

"In seeding raisins mechanically in ipraetical quantities, and by impaling 
tbe same on a surface of points or teeth, and with the purpose of not destroy- 
iug the natural form of the fruit and of not wasting the pulp of the fruit, the 
foUowing conditions bave to be considered: If the impaling points are sufH- 
ciently sjiender to not unduly rupture or tear the raisins, nor force therefrom 
the pul(i thereof, then, by reason of the toughness of the skln, it is not 
practicable to force the raisins upon the impaling points by a single action, 
so as to at the same time drive the seeds from the fruit without injuring the 
impaling teeth. , If the impaling teeth be sufficiently strong to sustain a 
single impaling and seed-femoving action, then they would be so large as to 
imdeslràbly rupture arid force out much of the pulp of the fruit, and the 
force' bf such action would hâve to be In excess of the résistance of the seeds, 
and woiilà crush them, which would spoil the fruit for commercial and con- 
sumptioh purpoees." 

And, particularizing the imprôvements contained in his inven- 
tion, he States: 

"The essential features bf opération of my mechanism consist in flrst par- 
tially impaling the raisins upon the pointed or toothed surface, or so that 
the teeth will only perforate one side or through the skin on one side of the 
fruit, and engage and force the seeds to contact with the skln on the opposite 
side of the fruit, and in then puncturing or rupturing the skin ovei" the seed, 
and pressing the same and the underlying pulp farther upon the impaling 
teeth; the actions of impaling the fruit, openlng the same,- ajid forcing the 
seed therefroïn being separately efCected, In contradistinction to the action of 
a roll which forces the fruit upon the teeth, and expresses the seed by a single 
pressure." 

The diflQculties previously experienced in seeding raisins, by rea- 
eon of the gummy pulp of the frttit adhering to the working parts of 
the machine, and clogging its action, is remarked, and the inYentor'a 
method pf disposing of this annoyance is thus explained: 

"This clogging takes place particularly on the Impaling teeth, and on the dé- 
vices which strip or remove the friilt from the impaling teeth, which latter, as 
heretofore employed, act to increase this dlifflctilty, in that they hâve consisted. 
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«t Uades or deyices of extended or plane surfaces, adapted to collect the gum, 
and bind the stripped raisins together into clogglng masses; whereas, it Is dé- 
sirable that the raisins be slngly stripped, and faJl away from the Impaling 
surface witbout adhering together. My Improvement in this regard relates to 
the use of atripping wires in contradistinction to blades or Angers, and in sup- 
porting sald wires in such manner that they may be readily removed and sub- 
stituted by other like wires while one set of stripping wires is being eleansed. 
It is essential that the raisins be delivered singly, or not In masses, to the im- 
paling surface, in order that they shall not overlie one another when submitted 
to the impaling action, and to this end 1 provide means whereby the raisins are 
dropped upon such surface, and kept agltated or in motion, so as to be sep- 
arated, if cllnging together, and caused to feed slngly to the impaling device. 
It is also highly essential that the impaling teeth be kept clean of collections of 
gum or pulp, and to this end I provide cleaning blades that lie in the grooves 
or between the teeth of the impaling surface, and collect whatever gum may 
pass the strippers, whlch cleaning blades are mounted upon morable supports, 
so that one set thereof may be substituted by another while the former is being 
eleansed." 

The patent contains 11 daims. Complainant claims infringement 
of the flrst eight claims, and contends that, even admitting the re- 
spondente' utmost claim as to the technical use of the words "pune- 
ture" and "perforate," claims 2, 3, 4, 5, 6, and 7 would be clearly 
infringed. The claims read as follows: 

"(1) In combination in a machine for seeding fruit, a carrier for conyeying 
the fruit, which is provided with a séries of points or teeth spaced to engage the 
seed of the fruit, a pressure mechanism, the surface of which moves to and 
from the carrier and acts to partially Impale the fruit upon the carrier, and a 
puncturlng mechanism, the surface of which moves to and from said impaling 
surface, and acts, subseqnently to the action of said impaling mechanism, to 
perforate the skin over the seeds of the impaled fruit, for the purpose of un- 
covering the seed of the fruit. 

"(2) In combination In a machine for seeding fruit, a carrier for conveying 
the fruit, which is provided with a séries of points or teeth spaced to engage 
the seed of the fruit, pressure mechanism, having motion angularly with re- 
lation to the carrier, and acting to partially Impale thé fruit upon the carrier, 
and by further action to puncture or rupture the skin over the seeds of the im- 
paled fruit, to free the seed preliminarily to removing the same from the body 
of the fruit. 

"(3) In combination in a machine for seeding fruit, a roU for recelving and 
conveying the fruit, the surface of which is provided with a séries of points or 
teeth spaced to exclude the seeds of fruit impaled thereon, a pressure roU acting 
to partially impale the fruit on the eayrler teeth so t'iat they engage the seed 
preliminarily to removing the same from the pulp, and a brush roll, acting to 
rupture the skin of the fruit lying on, and to force the same oflC, the seed, sub- 
fitantlally as set forth. 

"(4) In combination in a machine for seeding fruit, a carrier roll provided 
with a séries of points or teeth spaced to exclude the seed of the fruit, a roll 
acting to partially impale the fruit on the carrier so that its teeth engage the 
seed, a roll acting to puncture or rupture the skin of the fruit lying on the seed, 
and a roll acting to force the punctured skin and pulp of the fruit from around 
the exposed seed, substantially as set forth. 

"(5) In combination in a machine for seeding fruit, a carrier roll provided 
with a séries of teeth spaced to engage and exclude the seeds of fruit impaled 
thereon, and a séries of two or more roUs adjusted at différent distances from 
■aid carrier, and successively acting to partially impale the fruit on the carrier 
teeth, and rupture and displace the skin of the fruit lying over the seed, prepar- 
atory to removing the seed, substantially as set forth. 

"(6) In rombination in a machine for seeding fruit, a carrier provided with 
teeth spaced to engage the seed of the fruit when impaled upon said teeth, a 
roll acting to partially impale the fruit upon the said carrier, a roll acting to 
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pérforate tlie skln of the fruit over the seeds thereof , and a séries of stripping 
wires, 2S, located between the teeth, and acting to lift from the teeth the fruit 
ilnpaled therepn, 

"(7) In eombination in a machine for seedlng fruit, a carrier for conveying 
the fruit, composed of a séries of spaced teeth, a séries of two or more rolls 
acting to impale the fruit upon the teeth and exclude the seeds therefrom, and 
a séries of cleaning hlades, located in the circumferential spaces between the 
teeth, and acting to remove therefrom collections of pulp or gum, suhstantially 
as set forth. 

"(8) In comhinatipn in a machine for seeding fruit, a carrier for conveying 
the fruit, composed of a séries of spaced projections, pressure mechanism, acting 
to press the fruit upon the carrier, puncturing mechanism, acting independently 
of the pressure hiechanism, to open the fruit and expose the seeds thereof, and 
seed-removing mechanism, operating to detach the seed from the said carrier." 

The letters patent No. 56,721, issued to J. B. Crosby, set up by 
respondents as auticipatory of the La Due machine, were granted on 
July 31, 1866, and are as follows: 

"Be It known that I, J. B. Crosby, of Boston, In the eounty of Suffolk and 
State of Massachusetts, hâve invented a machine for removing the seeds from 
raisins and other similar dried fruit; and I do hereby déclare that the follow- 
ing, taken In connection 'wlth the drawings which accompany and form part 
of this spécification, is a description of my invention sufflcient to enable those 
skilled in the art to praetice it: 

"This machine or apparatus opérâtes by Impaling the fruit by or upon a num- 
ber of wires placed so elosely together that, while the pulp of the fruit is forced 
upon the wires, the seeds, being hard and of too great size to enter the spaces 
between the wires, remain at the projecting ends or points thereof, and are 
thus thrust through the skin of the fruit, which breaks to allow their exit. 
The seeds then remalning at the wlre ends, and beyond the body of the impaled 
fruit, are removed, after which the impaled pulp is taken ofC from the wires. 
Fig. 1 of the drawings shows, in vertical longitudinal central section, a machine 
embodying this invention, and Fig. 2 shows an end view of the same. In the 
cylinder or roU, a, are set the impaling wires, b, the ends thereof, in the rota^ 
tlon of a, impinging upon and slightly embedding in the surface of the cylinder 
or roll, c, covered or composed of elastic material, preferably vulcanized rubber, 
the roll, c, being provided with means by which it can be adjusted towards and 
from the cylinder, a, so that the ends of the wires ma y, by proper adjustment 
of the cylinder, c, just puncture through the skin of the fruit. In the opération 
of the machine, the rolls, a and c, turn towards each other at the same sur- 
face velocity, by the Impact of the wires with the surface of roll, c. To guard 
against tearing the fruit by failure of the two cylinders to revolve at about the 
same surface speed, the rolls are geared together, as shown most clearly in Fig. 
2. The machine being operated so as to fcause the rolls, a and c, to turn towards 
each other, and raisins being presented to the action of the two rolls. they are 
seized In the blte thereof, and are forced by the bed or soft-surfaeed roll, e, 
upon the wires, b; but the seeds remain at the ends of the wires, and embed 
into the soft surface of the roll, c. In the continued rotation of the rolls, the 
seeds remain at the wlre ends till removed by contact with the seraper, d, 
which extends across the cylinder, a, just clearing the ends of Its wires, b. The 
raisins may be supplled by hand, or a sultable hopper may be arranged to 
supply, from a quantity placed therein, the regular and proper number of rai- 
sins suited to the capacity of the machine. The hopper is marked e, and its 
shaking dlscharging bottom and spout, f. The angle at which the bottom, f, 
is set, and by which the discharge of the fruit is regulated, can be varied by 
means of the adjusting cord, g, the bottom, f, being pivoted at h to a rock 
shaft, i. The hand wheel, j, lây whieh the machine is operated, Is provided with 
a cam, k, acting on a projection from f, so that, in connection with the counter- 
acting spring, 1, a sufflcient side shake or vibration is given the bottom, f, to 
supply raisins to the action of the machine dropping them into the bite of the 
rolls. The wires are arranged at uniform distances apart, and in regular rows, 
around the cylinder, a, and between thèse rows are set a séries of strippers, m. 
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which, as the cylinder, a, revolves, wedge ofC and remove the impaled pulp from 
the wires, the pulp falling Into a suitable réceptacle placed to receive It. The sé- 
ries of strippers Is kept in place with the points thereof close in contact with the 
body of the cylinder by the spriug, n, the séries turning with the shaft on which 
they are monnted, and it is advlsable to liave slight grooves turned in the sur- 
face of the cylinder, a, to receive and steady the points of the strippers. 

"I claim: (1) The employment of closely-set wires, in combination with a 
bed or presser, for the purpose of forcing out of raisins or similar drled fruit 
the seeds or stones thereof by the impaiement of the pulp of the fruit on the 
wires, as speeified. (2) The combination, with the above, of a seed remover 
or a pulp remover, or both, arrangea to operate substantially as set forth." 
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The essential features of this patent are a toothed cylînder^ 
the spaces between the teeth being narrower than the thickness 
of a raisin seed, a single rubber roll adjacent to the toothed cylin- 
der, by means of which the raisins are impaled upon the teeth and 
the seeds excluded therefrom, suitable feeding devices, and means 
for etripping from the toothed cylinder the seeds and pulp of the 
fruit. 

The Crosby patent appears to be the first mechanism disclosed 
embodying the fundamental idea of impaling the fruit upon a sé- 
ries of closely-spaced teeth by an elastie or yielding body, whereby 
the skin of the fruit is ruptured, and, with the pulp, pressed into 
the spaces between the teeth, the seeds being held upon the points 
until specially remo?ed. But this device proved ineffectual for 
seeding fruit in commercial quantitieSj and permitted undue waste 
of the substance of the fruit, with more or less cracking of the seeds. 
Nearly 30 years later La Due entered the fleld of invention, and, 
though following the ideas embodied in -the Grosby patent, by em- 
ploying a plurality of pl;esser rolls, adjusted progressively nearer 
to the toothed cylinder, instead of the single presser roll, lie pro- 
duced a fruit-seeding machine capable of handling 5,000 pounds 
of fruit in an hour, with a saving of about 4.99 cents per pound over 
the processes previously in use. This great increase in speed and 
saving in eost brought the machine up to commercial requirements, 
and it inay be practically considered the first successful fruit- 
seeding machine. The fact that he sueceeded where many failed, 
entitles him "to a place among inventors. Bath Oo. v. Mayor, 77 
Fed. 736; Téléphone Cases, 126 U. S. 1, 2, 8 Sup. Ct. 778; Loom 
Co. V. Higgins, 105 U. S. 580; Westinghouse Air-Brake Co. v. New 
York Air-Brake Co., 11 C. C. A. 528, 63 Fed. 962; Western Electric 
Co. V. Capital Téléphone & Telegraph Co., 86 Fed. 769; Willcox & 
Gibbs Sewing-Mach. Co. v. Merrow Mach; Co., 93 Fed. 206. 

The validity of the complainant's patent having been determined, 
the décision of the court must dépend upon the question of in- 
fringement. 

It appears that respondents' machinés were made in accordance 
with letters patent of the United States numbered 608,108, grant- 
ed on July 26, 1898, to Cary S. Cox, 6f Fresno, Cal., and to the 
Phœnix Eaisin-Seeding & Packing Company, as assignée of one- 
half thereof, excepting that the roller made up of serrated disks, 
termed a "seed loosener," gind shown in Fig. 8 of the patent, was 
not in respondents' machine. The spécifications and drawings of 
the Cox patent are as follows : 

"Be it known that I, Cary S. Cox, reslding at Fresno, in the county of Fresno 
and State of California, hâve invented certain new and useful improvements 
in raisin seeders; and I dô hereby déclare the following to be a full, clear, and 
exact description of the invention, such as wlll enable others skilled in the art 
to which it appertains to make and use the same: 

"This invention relates to!a machine or apparatus for seeding raisins; and it 
consists, essentially, of a pair of rolls operated to turn towards each otlier, and 
one of which Is provided with impaling projections so closely arranged that; 
while the pulp of the fruit Is forced into the same, the seeds, being hard and of 
too great size to enter the dividing spaces, remain at the projecting ends or 
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points thereof, and are thus thrust through the skin of the fruit, which breaks 
to allow thelr exlt, and are afterwards removed by auxiliary déviées, which 
will be hereinafter fully set forth, and forming tlie gist of this invention; the 
said impaling devices being acted upon by suitable strippers, located at a propar 
point, to release tlie raisins from the roU after they hâve been seeded. ïhe 
invention further consists in the détails of construction and arrangement of 
the ssveral parts, which will be more fnlly hereinafter described and claimed. 
The présent invention, as ail others of this class, is based upon the princl- 
ple established by the mechanisms shown and described in the patent to 
J. B. Crosby, No. 56,721, dated July 31, 18<i6, and in view of which other in- 
ventions hâve been invented by me, and It is intended that the présent de- 
vice add still further to the improvements. It is the object of the présent in- 
vention, therefore, to render devices of the character specified more posftive 
and satisfactory in tlieir opération through tlie médium of attachments which 
will facilitate the thorough seeding of the raisins, and conveniently separate 
the seeds from the pulp; the parts being simple and effective in their construc- 
tion and opération, strong and durable, easily and rcadily operated, and com- 
paratiTsly inexpensive in cost of manufacture. In the accompanying drawings, 
Fig. 1 is a side élévation of a machine embodying the invention, showiug parts 
in dotted lines. Fig. 2 is a front view of the machine. Fig. 3 is a détail view 
of the hopper used in connection with the device. Fig. 4 is a détail view of the 
aeed loosener. Fig. 5 is a détail view of the stripper. Fig. 6 shows détail 
views, in edge and front élévations, of plates used to secure adjustment of the 
bearings. Fig. 7 is a détail view of one of the bearings. Fig. 8 is a vertical 
longitudinal section on the line, y, y, Fig. 2. Fig. 9 is a transverse -section on 
the line, x, x, of Fig. 1. lîeferring to the drawings, wherein similar numerals 
of référence are employed to indicate corresponding parts in the several views. 
the numéral 1 désignâtes an adjustable métal frame constructed with openings 
and supports for the ad.1ustment and proper positioning of the several roUs and 
incideutal devices, which will be presently more particularly referred to. In 
the center of the frame is mountod an impaling or perforating roll, 2, having 
peripheral projections arranged closely together and circumscribing the entire 
roll. Engaging the said impaling or perforating roll is an upper rubber frlc- 
cional roll, 3, both of said rolls being driven towards each other, and at their 
point of engagement, or near the same, the lower end of a chute, 4, is dlrected, 
which leads from the bottom of a hopper, 5, positioned at the upper portion of 
the machine, and having therein a feed roUer, 6, from which, at regular inter- 
vais, feeding projections extend of a length sufHcient to draw the raisins around 
towards the bottom outlet of the hopper. Coacting with the impaling or per- 
forating roll, 2, are adjacent holding rolls, 7, adjustably mounted, and below 
the lowermost holding roll, 7, is a seed loosener comprising a shaft, 8, on which 
are a séries of serrated dislcs, 9, spaced apart from each other a suitable dis- 
tance by intermediate washers, 10. ïhese serrated disks are loose on the shaft, 
8, and hâve an independent movement. Surrounding the shaft, 8, is a coil 
spring, 11, which exerts a tension on the disks, and is adjustable through a nut, 
12, to increase or decrease the said tension, the said nut being movable on a 
Hcrew-threaded surface, 13. Thèse seed-loosening disks strike and are carried 
iiround by the impaling or perforating roll, 2, and clear out the seeds by a drag- 
ging movement, and cause theni to fall away from the impaling or perfoïating 
roll. To further eleanse and remove the seeds, a knife, 14, is positioned in 
advance of the seed loosener, and is gaged to a line with the plane of the outer 
terminating ends of the devices carried by the impaling or perforating roll. 
Above the said knife, 14, a shaft, 1,5, is mounted in the frame, 1, and carries 
a séries of strippers, 16, which bear against the roll, 3, between the peripheral 
projections thereon, and strip the latter of the seeded pulp. The bearings of 
the shafts are made adjustable by means of sleeves, 17, having outer rectangular 
heads, 18, and made adjustable in the openings in the machine frame, and in 
said openings, on opposite sides, métal plates, 19, are mounted, and carry set 
screws, 20, which engage the sleeves or boxes, 17, and are used for adjusting 
tlie said sleeves, and consequently the rolls or rollers used therewith. Thèse 
plates, 19, slip in from either side in a groove, and, while they hold the rolls 
in perfect adjustment, they can at any time be removed by loosening the set 
screws for the purpose of disconnecting the rolls for the purpose of cleaning or 



860 



94 FEDERAL REPORTER. 



repalring the same. If the seed loosener does not completely remove the seed 
from the pulp, the knif e In advance of the same will fuUy complète this opér- 
ation, and it wlU be understood that the serrated disks not only break the skin 
of the fruit and pull away the seeds that may hâve been forced out by engage- 
ment with the projections of the impaling or perforating roll, 2, but also attack 
the pulp in such manner as to loosen up the seed which may still remain therein. 
In thelr opération the seed looseners operate between the projections of the said 
impaling or perforating roll, and by an independent motion cause the seed to be 
pushed to the outér terminations of the said projections, and to be taken off by 
the knife. It Is obviously apparent that many minor changes in the détails of 
construction, proportions, and dimensions of the severa^ parts might be made, 
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and substituted for those shown and described, without in the Icast departing 
from the nature or spirit of the invention. 

"Havlng thus described the invention, what is claimed as new is: (1) In a 
machine of the character described, the eombination of an impaling or perfo- 
rating roll, adjustable rolls coactlng therewith, a seed loosener, comprising a 
shaft supporting a séries of independently movabie serrated disks, a linife in 
advance of said seed loosener, and stationary strippers for removing the pulp 
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■slfEôm the Impallng or parforattag roU, substantially as desçrj^ed. (2) In a 
machine of the character described, the comblnatlou of an iliipaliig or perfo- 
TatÎQg roll haylng peripheral projections, a bopper with a f eeà, roU, a chute 
leading from sald hopper to the impallng or perforatlqg roll> ,a,r611 above the 
impàling or perforating; roll and coactlng therewith, adjustablp side rolls, also 
cbactlng with the impallng or perforating rolls, a seed loosener çonsistlng of a 
Shaft supporting a séries of serrated disks ha ving independent movement on 
sald shaft, a spring engaglng said disks and having an adjusting nut bearlng 
thereou for regulatlng the movement of the disks, a knife In advance of sald 
seed loosener, and strippers to engage the impallng- oir' perforating roll, sub- 
. stantlally as described." ' 

Omitting from the Cox patent the device termed a "seed loosener," 
a reading of the claims and spécifications, and examination of the 
drawings, readily show that not only the gênerai appearance of the 
machines, but, with certain exceptions to be noticed hereafter, the 
varions parts and the results of their opération, are àlmbst identical. 
In coEttp^lainant's machine thère i^ à carrier for conveying the fruit, 
which is prôvided with a eeries of teeth spaced to engage the seed 
of the fruit. In re&pondents' machine this mechanism is described 
as aijl impallng or perforating roll. In eomplainant's patent there 
are two or more rolls adjùsted- at différent distances from the car- 
rier, ^nd Buccessively acting by pressure to partially impale the fruit 
on the carrier teeth, and rupture and displace the sMn of the fruit 
lyingjover the seed, preparatory to removing the seed. In respond- 
ents' machine there are adjustable pressure rolls, cbactlng with the 
impaliing or perforating rolls, which perf orm substantially the eame 
functlon as the corresponding rolls in complainant'sî patent. Consid- 
ering the pressure mechanism, we flnd that in thb claims of eom- 
plainant's patent the character of the material forming the différent 
pressure ï^olle is not specified, except in claim 3, which describes the 
second roll of the pressure mechanism as "a brush ro|l, acting to rup- 
ture the skin of the fruit lying on, and to force tte same off, the 
seed, substantially as set forth." In construing a patent, if explana- 
tion is required, the entire description of the invention is applicable 
to the true interprétation of the claims. 2 Bob. Pat. § 745; Johnson 
V. Root, 1 Fish. Pat. Oas. 351, Fed. Cas. No. 7,411. 

If a claim of a patent contain the phrase, "substantially as de- 
scribed," or its équivalent, the entire spécification is entitled to bc 
considered in connection with the claim. The third, fourth, and 
flfth claims of eomplainant's patent conclude by a référence to the 
spécifications, "substantially as set forth." Accof^ingl.!, examining 
the explanation of the drawings, we flnd that "12 is a removable 
brush roll, journaled in brackets or other like supports flxed to the 
machine, and which roll is the impaling roll, or the one which forces 
the fruit, upon the teeth of the carrier; the roll being so adjùsted 
relatively to the fruit-carrier surface, and the character of its surface 
of flber, bristles, or other yielding substance being such, that the 
fruit is impaled upon the teeth without being, at least to any essen- 
tial éxtent, ruptured by the action of the roll," And again: "13 is 
4 similar roll, similarly mounted, * * * and the bristles or oper- 
ative surface of this roll may be stiflfer or less yielding than that of 
the roll 12." Also: "14 is a similar roll, similarly supported on the 
frame, the brueh or yielding surface of which," etc. This language 
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is sufBciently broad to include roUs having a rubber surface, and so 
deprives fespondents of one of the novel features claimed in tlieir in- 
vention. In fact, by référence to the flle wrapper, we find that the 
examiner refers to a fluted rubber roll as a mère interchange of 
well-known équivalents for a brush roll, in considering a prior ap- 
plication for patent by La Due, complainant's assigner. A change 
of well-known material alone is not invention. 1 Kob. Pat. § 243; 
Gardner v. Herz, 118 U. S. 180, 6 Sup. Ct. 1027. "In determining 
the question of infringement, the court or jury, as the case may be, are 
not to judge about similarities or différences by the names of things, 
but are to look at the machines, or their several devices or éléments, 
in the light of what they do, or what office or function they perform, 
and to flnd that one thing is substantially the same as another, if 
it performs substantially the same function, in substantially the 
same way, to obtain the same resuit." Machine Co. v. Murphy, 97 
U. S. 120. "The superior utility of the defendant's machine is not of 
itself a certain test, because it may contain the whole substance of the 
plaintiff's invention, and something in addition, and yet be an in- 
fringement." Pitts V. Wemple, 5 Fish. Pat. Cas. 10, Ped. Cas. No. 
11,194. It follows that the respondents, in substituting laminated 
rubber rolls for brush rolls, in the pressure mechanism operating 
with the impaling or perforating roll, hâve infringed claims 1, 2, 3, 
4, and 5 of complainant's patent. 

The stripping blade of respondents' machine appears to operate as 
a substitute for the two distinct devices of complainant's patent, 
which are the essential éléments of claims 6 and 7. Thèse devices 
are (1) the stripping wires, located between the teeth, and acting 
to lift from the teeth the fruit impaled thereon, déscribed in claim 
6; and (2) the cleaning blades, located in the circumferential spaces 
between the teeth, and acting to remove thereftom collections of 
pulp and gum. It is claimed by the respondents that the stripping 
device of their machine removes the raisins from the teeth of the 
impaling or perforating roll in a condition which leaves the raisins 
practically whole, and containing ail the méat, while the pressure 
rolls of complainant's machine leave the raisins in such a condition 
that the cleaning blades are necessary to gather up and remove the 
pulp that clings to the carrier. Whatever may be the différence 
in the function, it sufficiently appears that respondents' single strip- 
ping device differs so materially in construction and opération as to 
avoid the charge of an infringement of claims 6 and 7 of complain- 
ant's patent. 

Claim 8 is for a combination of (1) a carrier; (2) pressure mech- 
anism, acting to press the fruit upon the carrier; (3) puncturing 
mechanism, acting, independently of the pressure mechanism, to 
open the fruit and expose the seeds thereof ; and (4) a seed-removing 
mechanism. Nowhere in the spécifications is there any référence 
to "puncturing mechanism, acting independently of the pressure 
mechanism." Furthermore, in claim 2, the patentée uses this lan- 
guage: "Pressure mechanism, having motion angularly with relation 
to the carrier, and acting to partially impale the fruit upon the car- 
rier, and by further action to puncture or rupture the skin." The 
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term "further action" seems to include the middle or puncturing roll 
as a part of the pressure mechanism. Claim 5 contains the follow- 
ing: "And a séries of two or more rolls, adjusted at différent dis- 
tances from said carrier, and auccessively acting to partially impale 
the fruit on the carrier teeth, and rupture and displace the skin of the 
fruit." Again, in claim 7: "A séries of two or more rolls, acting to 
impale the fruit upon the teeth and exclude the seeds therefrom." 
In claims 9, 10, and 11, the "pressure mechanism" includes ail three 
rolls, acting to impale the fruit and exclude the seeds therefrom. 
Claim 8 would therefore seem to eome extent to be inconsistent with 
the other claims of the patent, in that it calls for a "puncturing mech- 
anism, acting independently of the pressure mechanism." In addi- 
tion to the apparent intention of the patentée, as evidenced by the 
foregoing extracts from the claims, an examination of the practical 
opération of the La Due device does not seem to disclose such inde- 
pendently acting puncturing mechanism. If it could be said, how- 
ever, that there is such a mechanism covered by the spécifications 
and daims (taken as a whole) of complainant's patent, the respond- 
ents' device does not infringe claim 8, as it does not contain such an 
independently acting device. It folio ws that there is no infringe- 
ment of claims 6, 7, and 8. The évidence is, however, sufflcient to 
entitle the complainant to a decree on claims 1, 2, 3, 4, and 5. 



DICKBRSON V. ARMSTEONG. 

, , (Circuit Court. S. D. New York. May 24, 1899.) 

Patents— Violation dp Injunction against Infkingbmbnt— Efpect of "Er- 
BOR as to Dbpendant's Namb. 

Défendant, whose true name was James, made sales of an article in In- 
frlngement of a patent thereon. A suit for infringement was commenced 
by the owner of the patent against "Frank Armstrong, alias James" ; and 
an order issued therein restralning "the said défendant, Frank Arm- 
strong," from making further sales, which order was served on the de- 
fendant. Held that, défendant being in fact the person guilty of the In- 
fringement complalned of, he was bound by the order, and subséquent sales 
of the article by him subjected hlm to punishment for contempt. 

On Motion to Punish for Contempt in Disobeying Injunction. 

Anthony Grèff, for the motion. 
Joël Marks, opposed. 

OLACOMBE, Circuit Judge. A statement of the facts vrhich ssre 
conceded, either by express admission of the individual attached, m 
by his failure to controvert the moving affldavits, will relieve this 
case of ail difiBculty. In the month of March, 1898, and prior thereto, 
William T. James, the person now under attachment, resided at No. 
97 Perry street, in this city, and there occasionally sold phenacetine, 
in infringement of the patent, "as an accommodation," to one Frank 
J. Armstrong, who made his headquarters there. On March 3, 1898, 
one Klappenburg came to 97 Perry street, and there met said James, 
whom, in the course of conversation, he ref erred to as Armstrong. 
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James thereupon informed him that his name was James, 

and that he came f rom Wales, Great Britain. He there and then sold 
to Klappenburg 10 boxes of infringing phenacetine, showed him about 
250 packages of phenacetine, offered to sell him 100 boxes at |25, 
and told him that he had about $500 worth of gOods on hand. Ou 
April 1, 1898, a deputy marshal called at 97 Perry street, and asked 
James, who opened the door, for Mr. Armstrong. Upon being in- 
formed that Armstrong was not in, the marshal asked his name, and, 
upon his replying "James," handed him an order to show cause, with 
a restraining order, in this cause. The order is entitled, "Edward N. 
Dickerson v. Frank Armstrong, alias James;" and the order re- 
strained "the said défendant, Frank Armstrong" (i. e. Frank Arm- 
strong, alias James), from continuing the sale of the infringing arti- 
cle. The order was accompanied with affldavits which showed that 
the Frank Armstrong named as défendant was the individual who 
had sold the 10 boxes of phenacetine to Klappenburg, and had offered 
to sell the latter a much larger quantity, and who on that occasion 

represented himself to be " James." Inasmuch as it was 

James' act which was complained of, and the sale of the goods which 
he exhibited that was sought to be enjoined, and the papers served 
on him enjoined the individual offender, whether his true name was 
Armstrong or James, it eeems clear that the récent sale by James 
of a further lot of the infringing article was in disobedience of the 
order. In punishment of his contempt he may stand committed for 
15 days (the time of confinement under attachment to be credited), 
and until he shall pay a fine of |250. 



SMITH et al. v. UHRICH. 

(Circuit Court, E. D. Pennsylvania. May 26, 1899.) 

No. 22. 

1. Patents — Infrikgbment by Impkovbrs. 

An improvement may be itself patentable, but the inventer of the Im- 
provement acquires no right to appropriate the main invention to which 
his Improvement relates; and it is of no conséquence that a patented arti- 
cle be so dealt with as to impair its usefulness, if its essential features be 
still retained. 

2. Same — Inthoduction of Evidence. 

The défendant should complète his évidence with respect to the state 
of the art before the taking of complainant's testimony in rebuttal, and any 
additional testimony and exhibits thereafter taken, even for the sole pur- 
pose of narrowing the claims, will be suppressed on motion. 

3. Same— V.4.MDiTy and Infringembnt— Spring-Tooth Harrows. 

The Smith patent, No. 522,435, for improvements in «pring-tooth hariowB, 
construed, and held valid and infringed as to claims 1 and 2. 

In Equity. 

M. W. Jacobs, for complainants. 
Clark G. Wood, for respondent. 

DALLAS, Circuit Judge. This is a suit upon letters patent No. 
522,435, dated July 3, 1894, granted to William E. Smith, for im- 
94 F.— 55 
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provements in spring-tooth harrows. The claims alleged to bave 
been infringed are as follows; ■ 

"(1) The comblnation of the hub and spring tooth mounted thereln, of the 
cylinder mounted in the hub, and means for pressing the cylinder onto the tooth 
to secure it in position, substantially as deseribed. (2) The comblnation with 
the hub, havirig rlbs forming a recess for the réception of the tooth, and having 
an openiBg therethrough of a cylinder fltting the Opening loosely, and bearing 
on the tooth, and means for pressing the cylinder in position, substantially as 
deseribed.'' 

The prpsumption of tts vâïidity which ariëes from the grant of this 
patent; h£)s not been overconie. The invention to which it relates is, 
however, neither a primary nor a great one. It follows that it must 
be sust^hèd, but that the monopoly which it creat^ is not to be 
expandëd by interprétation, Yet,^ although its claimè' are to be con- 
flned to the spécifie combin^tiohs which thej describe, their scope 
should not be so restrictéd as tp admit of the avoidançe of infringe- 
ment by resort to merely coloriable aod eVasive Tafîations; and, in 
my opinion, the différences bétween the combinàtion of the two 
claims in suit and that of the, défendant amourit tp nothing more. 
This, in substance, has been testifled to by the complainants' expert,' 
upon grounâs which I thîpk ëntirely satisfactory; àiid the correct- 
ness of bis cçinclusions lias been impugned but by |two witnëssès, 
neither of whom can be said tp b.ë dieinterested, and one of whom, dt 
least, does not appear to be frée frôm bîas. The coihplainants' ex- 
pert to whom I hâve referred,. produced a drawing, prepared by him- 
self, illustrating the constructions in controveréy, .tipon which he 
had marked the corresponding fèatures and compoûënt parts of thè 
respective devices, with thesame référence letter». The foUowing 
is a reproduction of that drawing. 

In explanation of this drawing the witnese testifled as follows: 

"It will be noted that each of the devices illustrated in the blue print em- 
bodies the hub or yoke, B, which may be made of cast métal or otherwise, but 
it is shown therein that it is cast inone pièce; and each is provided with the 
opening, Bi, and the underside is provided with lugs, bbi, projecting inwardly, 
and forming the seat for the shanli of the toothi T.' Bîàèh of said structures 
has also the opening, B2, through the bottom. between" the ribs, and to the 
opening Bi. Ài^d the said ribs are so arranged that when the tooth is in posi- 
tion it will extehd slightly lûto the qpehihg Bi. Through the opening Bi 
passes a cylinder or pièce of métal tubihg, which is tèrmed' the connector, C, 
in the spécification of the patent. Said connecter is employed to tle tog'ether 
the longitudinal bars of the frame, by the aid of a boit passing through the 
longitudinal bars and through said 'connector. Theref ore the said connector 
performs the saine functlon and is the équivalent of thé crossbar of an ordinary 
harrow f raine. I furthermdre observe, in said blue print, that in each Instance 
the aforesaid tube or connector is pressed down on the underlylng tooth shanli 
so as to effectnally clamp It on the ribs, bbi, by the setscrew, F, conneeted to 
the hub or yoke, B, In substantially the samè rùanner." 

Upon the whole évidence, I am satisfled of the substantial identity 
of the parts as thus indicated. In appearance, of course, the two 
devices are not precisely alike; but this, in itself, is immaterial. 
Perhaps the most striking différences are that in the def endant's 
arrangement the setscrew is longer than in that of the patent, and ex- 
terids through a hole in the cylinder, and presses upon its inner sur- 
face, an4 that the ribs are in the one deviee transverse, while in thè 
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other they are longitudinal; but that the real purpose, mode of opéra- 
tion, and eiïect of thèse éléments is the same in both instances is 
perfectly plain. 

It has been contended that the défendant has attained some advan- 
tages which the patentée had net attained, and that he has relin- 
quished others which the patentée must hâve regarded as impor- 
tant. I hâve not been persuaded that this is true, but, if it were, 
it would not be material. An improvement may be itself patentable, 
but the inventor of an improvement acquires no right to appropriate 
the main invention to which his improtement relates; and it ie of 
no conséquence that a patented article be so dealt with as to impair 
its usefulness, if its eesential features be still retained. The attempt 
has also been made to differentiate the two constructions by reason 
of the absence of a disk and boit from that of the défendants, but 
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thèse parts are not încluded in claims 1 and 2, and are expressly 
added in claim 8, which is not. alleged to hâve been infringed. 

The motion made by côtinsel for the complainants to suppress 
a portion of the déposition o£ Clarence E. Bernent, taken on June 
23, 1898, and certain exhibits referred to in sajd dejkj^ition, must 
be allowed. The défendant should hâve completed his évidence with 
respect to the etate of the art before the taking of complainants' 
testimony in rebuttaL He had no right to introduce additional tes- 
timony and exhibits, even for the sole purpose of narrowing the 
claims, after the évidence of the complainants had ail been taken, 
and their expert ha,d been fuUy examined with référence to the 
prior art as it had then been made to appear. A number of patents 
were introduced in thie irregulair manner, and thé only witness called 
to explain them was Clarence E. Èement, who did not do so in suffl- 
cient détail to adequately support the opinions which he expressed. 
Yet, being reluctant to disregard ahy matter which nj^ht possibly 
be persuasive, I hâve, with such aid as could be derived from Mr. 
Bement's testimony and the arguments of counsel, examined thèse 
patents, but cannot find that, if offered in due eeason, they would 
hâve changed the conclusion which I hâve reached. Decree for com- 
plainants. r ,f 



WESTINGHOUSE ELBCTTRIO & MANUFACTURING 00. v. CATSKILLi 
ILI.UMINATING & POWER 00. 

(Circuit Court, S. D. New York. May 17, 1899.) 

Patents— VALiDiTT—ELKCTBicAii Tranbmission of Power. 

The Tesla patent, Nq. 511,559, for certain new and useful Improrementa 
In "electrical transmis^on of power," Is not void on Its face, as coverlng 
merely a mode of opération involving only the function of certain machines 
or appar^itus, but is for a new method of producing aa electrical resuit, 
which metBoa is carrled eut by the use of apparatus. 

This was a suit in equity by the Westinghouse Electric & Manufao 
turing Ck)mpany against the Catskill Illuminating & Power Company 
for alleged infringement of certain patents. The bill was demurred 
to by défendant, in so far as it was based upon letters patent No. 
511,559, issued December 26, 1893, to Nikola Tesla for certain new and 
useful improvements in the "electrical transmission of power"; the 
ground of the demurrer being that the patent, on its face, is for a 
mode of opération involving only the function of certain machines or 
apparatus, and therefore covering a process not patentable under the 
law. i 

The patent, ^cepting the formai parts, was in f uU as follows: 

"In certain patents, heretofore granted, I bave shown and described a Sys- 
tem of eleotiic*! ÎMJwer transmission, tn which each motor contalned two or 
more independent energizing circuits, through which were caused to pass 
alternating currehts, havlng In, each circuit such a différence of phase that 
by their coiiibiiled or résultant action they produced a rotary progression of 
the poU» or" points o^ maximum magnetic effect of the motor, and thereby 
maintained the rotation of its movable élément. In the System referred to 
and described in said patents, the production or génération of the alternating 
eisrents, upon the,combined or résultant action of which the opération of tbe 
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System dépends, is effected by the employment of an alternating eurrent 
generator with independent Induced circuits, which, by reason of the winding 
or other construction of the generator, produced currents differing in phase, 
and thèse currents were conveyed directly from "the generator to the cor- 
responding motor coils by indépendant Unes or circuits. I hâve, however, dis- 
oovered another method of operating thèse motors, which dispenses with one 
of the Une circuits, and enables me to run the motors by means of alternating 
currents from a single original source. Broadly stated, this invention eonsists 
in passing alternating currents, obtained from one original source, through 
both of the energizlng circuits of the motor, and retarding the phases of the 
eurrent in one circuit to a greater or less extent than in the other. The dis- 
tribution of eurrent between the two motor circuits may be effected by induc- 
tion or by dérivation. In other words, I rriay pass the alternating eurrent from 
the source through one energizing circuit, and induce by such eurrent a second 
eurrent in the other energizing circuit; or, on the other band, I may connect 
up the two energizing circuits of the motor in dérivation or multiple arc with 
the main circuit from the source. In either event, I make due provision for 
maintaining a différence of phase between the currents in the two circuits or 
branches. In carrying ont my invention I bave used varions means for se- 
curing this resuit. For example, when I induce a eurrent in one of the cir- 
cuits from the eurrent flowing in the other, I employ a form of converter, 
or bring the two circuits Info such inductlve relations as will produce the 
necessary différence of phase; or, when I obtaln the two energizing currents 
by dérivation, l make the two circuits of différent degrees of self-induction by 
inserting a résistance or a self-induction coil in one of said circuits, or l com- 
bine thèse devices in différent ways, as I shall more speclflcally describe here- 
inafter. The accompanying drawings, to which I now refer in further Illustra- 
tion of my Invention, are a séries of diagrams lllustrating, not the spécifie con- 
struction of the particular devices which I mày or may not hâve used, but, 
rather, the electrical connections and relations to be adopted- In carrying out 
the présent System by means of devices which are now well known. 

"Figure 1 is a diagram lllustrating the method of operating the motors by 
inducing one of the energizing currents by the other. Fig. 2 is a similar dia- 
gram of the method of operating the motors where the two energizing currents 
are obtained by dérivation from a single source. Fig 3 is a modified applica- 
tion of this principle. Eeferriug to' Fig. 1, let A represent the source of alter- 
nating currents which are to be utilized in operating the motor or motors. 
It will be understood that, considered as a source of eurrent, it may be either 
a primary or secondary generator. B, B, designate the conductors of the cir- 
cuit, which convey the alternating currents to one or more motors. The motor 
has two energizing circuits, or sets of coils, 0, D. One of thèse circuits, as 
C, is connected directly with the circuit, B. The other set of coils, as D, is 
connected up in the secondary circuit of an electrical transformer or induction 
coil, T. The primary coil, P, of this transformer, is included in the circuit, 
B. The alternations of eurrent in the circuit, B, tend to establish, in their 
passage through the coils, C, a polarity at right angles to that set up by the 
colis, D, and, if the currents In the two sets of coils accorded in their phases, 
no rotary effect would be produced. But the secondary eurrent developed in 
the coil, P', of the transformer, will lag behind that in the primary, which 
lag or retardation may be increased, as I hâve shown in another appîlcatibn, 
to a sufflcient extent to practically obtaln the same resuit as though two iûde- 
pendent alternating currents were used to energize the motor. In Fig. 2 the 
two energizing circuits of the motor are showii connected in multiple arc to 
the circuit, B, B, and in one of thèse circuits is a résistance, R. Assuming the 
two motor circuits to hâve the same self -Induction and résistance, no rotary 
effect will be produced by the passage through them of an alternating eur- 
rent from the source, A. But if one of the motor circuits, as 0, be varied or 
modified by the introduction of a dead résistance, E, the self-induction of that 
circuit or branch is reduced, and the phases of eurrent fherein retarded to a 
correspondingly less extent. The relative degrees of retardation of the phases 
of the eurrent In the two motor circuits, with respect to those of the unre- 
tarded eurrent In the circuit, B, thus produced, will set up a rotation of the 
tnotoT, which may be practically utilized for many purposes. In Fig. 3, the 



870 



^ FEDERAL JREPORTPIÏU 






^^^j£ 



Ëeneraïofr:' 






li.'i >,■ 1 ■ •!. ; 


Ml 


*' '' ' 


C" 






t> i ,,• .-.; 


^^-vwwyv-' 




' 


0- 
Or 


■" ■ ■ ' ■* '"}»'"' 










; - 1 


. , -, 




arrangement bf ffie parts ig simllar t6,;thàt shown in Plg.'2, except that a self- 
liidt)çtloB( coll, fis S, Is introduced intp one t>,raincli pr energizing clréuit of the 
motor. Thé éffiect of th'tig ihcreasiflgr tié self-inductlqu Inone of the circuits 
Is to retard the phases of the curreùt p^ssing thereln tP a greater exteiit tlian 
in flie other circuit, axî,à. in. thls way, tô secure the necessary difEerence in phase 
bet'w«en fhè„t:svci energlzlng currents tp prpducé,!the rpta.ti6n of the rnotbr. 

"In anapîilîeâlfion.filed, of ^yeiji, date herewitii,, I tiavé'.ghown and dëscribed 
other ways 'of aéçômtiliyhing 'tl^ii^' resùlt,' among which rpay be, noted the in- 
troduction pf. a 'résistance capable p^;,Yài'latîon iBeach mptor circuit, or the use 
of a résistance iii,on6 circuit and'^à!, self -induction (^oll, in the otlier. In the 
above ' descrlpi!|àn I haVé', refërred m^lnly tp niotPrs wlth two energizing cir- 
cuits, but It i^'eyjdeht tiiat the iûVentlon applies equ^Uy to those in.which 
there are more tlian two àx, sucH piréults; the adaptation of the samë being 
a matter Véll understop^ bjr thosé skijlgd, in the ^,rt. I do not ciaim in this 
application' the spécifie de Vices ernplpj'eà' hy me in carrying out. the intention,, 
haying made thèse the ^uMécts' of pihèr'applications. What I clalm hereln is: 
(1) The "method of ifpçràting . motorg. tlaviug independent energizing circuits, 
as hereln set forth, Vhiçh côWàists jh. passing alternatiu^ currents through both 
of the said citcuits, aiid retardlng the phases of the carrent in one circuit to a 
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greater or less extent tlian in the other. (2) The method of operatîng motors 
having independent energizing circuits, as herein set fortli, wliicli consista in 
directing an alternating current from a single source tlirough botli circuits of 
the motor, and varying or modifying the relative résistance or self -induction of 
the motor circuits, and thereby producing in the currents différences of phase, 
as set forth." 

Thoe. B. Kerr, for complainant. 
Seward Davis, for défendant. 

SHIPMAN, Circuit Judge. The bill of complaint, so far forth 
as it relates to letters patent No. 511,559 is demurred to upon the 
ground that the patent is for a mode of opération which involves only 
the function of certain machines or apparatus, and is therefore, upon 
its face, for a process which is not patentable under the law. The 
patent is not for a function, but is for a new method of producing 
an electrical resuit, and the method is carried out or produced by the 
use of apparatus. The Téléphone Cases, 126 U. S. 531, 8 Sup. Ct. 778. 
The demurrer is overruled, with costs. 



LAFOURCHE PACKET CO. V. HEXDBRSON. 

rCirouit Court of Appeals, Flfth Circuit. May 23, 1899.) 

Xo. 810. 

1. Appeals in Admiralty — Assignments dp ERRon. 

An assignment "that the court erred in holding that libelant was entitled 
to any compensation for the injuries received" by him is too gênerai. 

2. Shipping^Injuries to Seamkn — Liability op Siiip. 

It seems that, under the gênerai admiralty practice, a seaman injured 
through the use of defective appliances furnished by the owners of the ship 
may proceed against the ship for damages. 

3. Same—Negligbnce— Defective Api-ijancks. 

Where a sldd used to stow barrels into the hold was broken on a prier 
voyage, to the linowledge of the ship' s offlcers, so that, through the sagging 
of one side of it, a boit worked iip and caught a barrel being sent dowp, 
and threw it off and against a seaman engaged in the work, the ship was 
liable for the injuries intiicted. 

4. 'SaMB — ASSUMPTION OP RiSK. 

A seaman does not assume the risk involved in the use, under orders, of 
patently defective appliances furnished him ,by the master. 

d. SamE — DAMAGRS—ExCESSrVESESS. 

Where both bones of the leg of a seaman were broken through négli- 
gence, and after the injury he was grossly neglected by the otficers of the 
ship, and tlie injury was permanent and greatly damaged him in his earn- 
ing capacity, damages of $2,000 were not excessive. 

Appeal from the District Court of the United States for the Eastem 

District of Louisiana. 

On or . about March 8, 1898, William Henderson, appellee, was shipped at 
Xew Orléans, La., as a seaman in the service of the steamboat Lafourche, for 
a voyage to Thibodaux, La., in Bayou Lafourche, and return to New Orléans, 
at thé wàges of $80 per month and found. The boat made the outward trip 
with libelant in the service thereof. On the return trip, and "vyhjle said vessel 
was lying at a plantation on Bayou Lafourche, the said Henderson, with others 
of the crew, was duly ordered to go into the hold or hull of said Steamboat to 
aid and assist in storing' cargo. Accordingly he proceeded to the place or part 



872 : fl4 F dDERAL REPORTES. 

of said huU or hold designated, and proceeded in the diseliarge of the duties 
required of hîm. Whlle so occupied, and while cargo was being taken on board 
and stowed in the huU of said vessel, saiâ; Hendersouf was required by the 
ptoper offlcers of said vessel, and tlie duty assigned him, to stand by tlie lower 
end of tlie sliid leadîng from tbe main deck down to tbe floor in the hull, so 
that, as barrels of sugar skated or "skidded" into the hold of said boat from the 
main declî would arrive at a point near, he could "eut" (turn) theui arouud, for 
others of the crew engaged thereabout to roU them to the afterpart of the hull 
for storage. While said Henderson was perf orming the duties above mentioned, 
a barrel of sugar was plaeed on the skid and started on its way down. After 
this barrel had gotten about halfway, down, and while traveliug with great 
yeloclty, it turned around, and, instead of continu ing, down the skid, it rapidly 
roUed off over the side; and, before libelant could escape, his left leg was 
caught by the barrel against a stanchion, and both bones of the leg were broken. 
To the knowledge of the offlcers of said steamboat, acquired on a prior trip, one 
side of the skid was weak, one hook broken off, and the iron facing of the 
runner broken. After sustaining the injury complained of, libelant was carried 
ùp ont of the hull, taken aft, and plaçed on some freight, A doctor came on 
board and prbfessed to set the broken lirnb," which was then bandaged; and libel- 
ant was laid on some stuff spread on the boat's deck, made to answer the pur- 
pose of a mattress. Appellent was injured about 4 or 5 o'eloek Wednesday 
afternoon, and from that time until Thursday night he was left on ttie boat's 
deck, as above mentioned. When the crew was paid offl, his wages were sent 
down to him. After the trip was concluded, the crew soon left the boat, ex- 
cept libelant who was permitted to lie on the boat's deck in his helpless condi- 
tion. Some hours after the arrivai of tbe vessel in port, a harbor police offlcer 
came on board, and found flppellee lying in a helpless condition on deck, ascer- 
tained from; him the nature of his. injury, and sent for the Charity wagon, 
which in due time arrived, and took appellee to the Charity Hospital. AU 
thèse facts are uudisputed. ïhe opinion of the court deals with controverted 
matters. Because of the injuries sustained, the loss of wages. and the impaired 
capacity.toearn wages. the physical pain, and the neglect of appellee after he 
was Injured, fie brought this libel in refn to rèco ver tlie sum of |3,000. After 
a hearing'of the case, and after a personal inspection of the skid causing ap- 
pellee's injuries, the court rendered a decree in favor of the libelant for the 
siirn of $2,000. On this appeal, thé following are the assigned errors: "(1) 
That the court erred in holding that libelant was entitled to any compensation 
for the injuries received; (2) that the injuries complained of in the said libel 
were not caused by auy fault or négligence on the part of the claimant, or any 
person for whoni claimant was responsible; (3) that the defect. if existing at ail, 
Vas a patent defect, and the rislc assumed was one of the assumed rlsks of the 
employnient, and was knOwn to libelant; (4) that. even if libelant was entitled 
to any allowanee whatever, the allô waiice granted herein is excessive." 

Hewes T. Gurley, for appellant. 

John D. Orace and A. B. Phillips, for appellee. 

Before PAEDEE, McCOKMICK, and SHELBY, Circuit Judges. 

, After stating the faets, the opinion of the court was delivered by 
PAEDEE, Circuit Judge. 

The flrst assignment of error is too gênerai to warrant attention, 
but, it js the only one tp cover the point sought to be raised, — that, 
while the district court, sitting in admiralty, had jurisdiction of the 
demand, yet the libelant had no right to proceed in rem, because 
ïx^ had no maritime lien on tlie ship, hor any lien under the domestic 
law for damages resulting from his personal injuries, as set forth 
in the libel. In the district and circuit courts in this circuit, it lias 
never been seriously iSisputed ttiat, under the gênerai admiralty prac- 
tice, a seaman wlipiisinjured throiigh the use of defective appliances 
furnished by the owners of the ship has a right to proceed against 
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the ship to recover his damages. Sevpral cases of the kind hâve been 
brought to this circuit court of appeals since its organization, and the 
jurisdiction to proceed in rem bas been taken for granted. The 
Whisper, 2 U. S. App. 618, 4 C. C. A. 654, and 54 Fed. 896; Johnston 
V. Johansen, 30 0. C. A. 675, 86 Ped. 886. The right of other per- 
sons than regular seamen, employed on a ship, to proceed in rem to 
recover damages for personal injuries, bas been tacitly recognized 
in ail the courts of the United States, and bas been affinuatively 
recognized in The Christobal Colon, 44 Fed. 803, decided in the 
Eastern district of Louisiana; and there may be other cases to the 
same effect. We know of none to the contrary. The précise question 
now presented is not necessarily raiséd on this appeal, because the 
domestic law gives the libelant a lien and privilège. The Lafourche 
was owned in Louisiana, and was running from New Orléans to va- 
rious places through Louisiana waters; and the injuries complained 
of were suffered on Bayou Lafourche, in the etate of Louisiana. Arti- 
cle 3237 of the Louisiana Kevised Civil Code provides as follows: 

"The foUowing aebts are privileged on the price of ships and other vessels, 
in the order In which they are plaeed: * * * (12) Where any loss or dam- 
age has been caused to the person or property of any individual by any care- 
lessness, neglect or want of skill in the direction or management of any steam- 
boat, barge, flatboat, water craft or raft, the party injured shall hâve a privi- 
lège to rank atter the privilèges above specified. ♦ ♦ *" 

The second assignment raises the question whether the injuries 
to the libelant were caused by any négligence or fault on the part 
of the ship. As recited in the statement of facts, it is undisputed 
that the libelant received his injuries while in the Une of his duty, 
and while using with his fellow servants a broken skid, and that the 
skid so used had for some time been broken, on or before a prior 
voyage, and its condition was known to the officers of the ship. The 
évidence of the libelant and his witnesses is to the effect that, through 
the sagging of one side of the skid on which side the hook was 
broken, a boit worked up about the middle or belly of the skid, which 
caught the barrel then being sent down into the hold, eut one of the 
hoops, and otherwise threw it off the skid, resulting in the libelant's 
injury. John Williams, the witness who testifled the clearest on this 
point, was the man who plaeed the barrels upon the skid, starting 
them down the hold. His évidence is so pointed that we extract as 
follows: 

"Q. Do you know what the cause was of that barrel twisting around on that 
skid? A. When the barrel twlsted around on the skid, and this man hollered, 
I went down in the hold to assist him; and when I went down in the hold to 
asslst him I looked on the side of the skid, and I saw there was a boit just 
about that high up,— that had risen up about an inch,— and the hoop of the 
Barrel had struek it, and the hoop was eut plumb in two. Q. Was it proper for 
that boit to be extending up over and above the side of the skid? A. No, sir. 
Q. What was the cause of the boit extending up that way? A. The skid was 
broken one side. It had only one prong, whereas it should hâve had two. One 
was broke, and they were fixing the skid with a bloek,— working the skid with 
a block. It was put underneath the skid, and it would slip out, and that would 
make this boit work up. Q. Wbose duty was it to pay attention to those 
bloeks? A. Most any that -^as in the hold. Q. What blocks were they? A. 
They were little, short blocks, put under the skid to keep it from sliding up. 
Q. Pièces ot 'plunder,' they call it on the boat? A. Yes, sir. Q. You say this 
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boit had worked up through there? A. Yes, sir, Q. To your miud, was the 
working up of the boit tlie cause of the catching of this barrel and throwing the 
bàrrel off? (Objection Is urged, being a matter of opinion.) A. Yes, sir. Q. 
Was there any other thing présent, or the sldd in any o cher condition, that 
could haTe brought about that resuit, except the fact tliat this skid was broken, 
and bloeks put under it? A. The slvid wag broken on the side, and it was kept 
propped up with thèse bloeks; and, when thèse bloeks slipped ont, it let the 
skid doivn, and that would make this boit jump up. Q. Do you know whether 
a complàiôf was made to the carpenter about the condition of that skid? A. 
Yes, sir; I made it myself. Q. When? A. Whlle the boat was coming down 
Bayou Lafo;urehe. Q. AVhat did you tell this carpenter? A. I said tliat the 
skid pughi tp be fixed,— it was mighty dangerous,— and he told me It was none 
of mj^ business. * * * Q. After Henderson got hurt, Was any more bar- 
rels ïiut down on that side? A. Yes, sir; I went down and shoved the block 
down underneath the skid, and took a long pièce of iron and drove the boit 
back; and the next man tljat took his place, pptting offi the barrels, I told him 
to be particular of that bjoek underneath, aila'whenever it got loose to let me 
know, and I would stop tfie, work so that lié could put it underneath again. 
* * * Q. Théy didn't put Hûybody down there to look after the bloeks, then? 
A. No, sir. Q. I speak about this block underneath the sMd, A. That was his 
business, but i^e didn't know It, , No one didn't tell him about it. That was his 
first trlp on the boat. He thought the skids were in proper shape. Ile didn't 
pay ahy attention to the bloeks at ail. Q. Nb one had warned him about the 
defecti^e 'condition of the skid? A. No, sir. * * * Q. You said something 
à#hile àgo'àbbiit'a boit that was in the skid,— about a catching on this hoop 
of the'baiTél'â'nàcuttingit. Whei-e was that boit? (Objection is Urged to this ex- 
amihatîon, tiotliihg about whleh bas been brPught out on thecross-examination.) 
A. The swagging of the broken part— When the block would slip out, it would 
swag this way, and make the boit rise up on the right-hand side. Q. Atwut 
hbw fïir dowû the skid was ihi'à boit?' A. It waS about middlë ways. Q. Each 
side.of thefekîd-'èbnsists of seVfei'al'ipieees of Wood bolted together. Now, this 
,bolt wfas one ofithe bolts thât bejonged to the skid? ; A.; ït .was one of the bolts 
that held tbe,ban^ on the, skid. ■ Q. About ho-jv, far doy^n?. About the belly of 
the skid? ;Â,, Atout middle ways of the skid, p. Yoi} s^oke about the hook 
being brokèrl^' ^liàt allo'^ed thé skid to stvâ^? 'A. Yes,'sir; ànd it made the 
boit risé lipi ' ' 'Qi ' And that màtie !the' boit downi In the belly dî the skid work up ? 
A. Yes, sir;" t:\ ; " i ■ ■■'■•}.:<;> ■,■•■;. r- .•.■ -■■ ':•'■ 

Williams' çVidence îâ' bôtrioljorated ,by. his felîows, ànd is not dis- 
puted'bj façt's.t'èstifiied'tô by any of tlie élaimant's Viïnçsses. 
'The conîtéûtiôn pf thé appellantsis that the' libèla,nt ,was injured 
:tiirQugh the jEiegiigence' of a.fellbw servant in plàçing bârfèls on the 
skid,"aiid tjia^' the broken hook of thé skid, eut ho^ figure in the mat- 
tçr. This contention has no supp6i;t 'Inthe evïdieiice,' because the 
pergops whp were engaged in placiûg the barrels on thé skid directly 
aériy it,— dfeiiy that any wei*e improperly' placed on the skid,^and 
there is no évidence whatever to show that the one barrel which 
iiijured the libçlànt waS ilpproperly placed Upofl the skid. 
, Some argumeiit is madé ip the briëf as to the cljj^âcter of libel- 
ant's witneases, ibut, fpom lan inspection of the record,, we p-re unable 
tp see that they were any less intelligent or more prejudiced than 
those vpitiaessës 'pffered by the elaimant. The resuit, to our mindfi, 
on ail the évidence, is the. û'rm conviction that thè ïibelant rèceived 
his injuries through the use of the broken skid, which was an in- 
suffiôient and defective, if not actoally dangerous, appllance furnished 
by the'ship. 

Under thé third àssignment pf error tlié appellant contends that 
if the skid was broken and defective, and the Ïibelant was injured in 
«sing the eame, still he Cannot recover, because the defect was patent, 
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and he knew it, or oiight to hâve known it, f rom contact with and 
observation of it, and in continuing to use the same he accepted the 
fisk. Tlie learned coansel, in a vety strong brief, supports this con- 
tention by the citation of text-books and adjudged cases in the com- 
mon-Iaw courts, — particularly citing Bailey, Maet. Liab. pp. 198, 199; 
Way V. Eailroad Co., 40 lovi'a, 341; Sullivan v. Manufacturing Oo., 
113 Mass. 398; McGlynn v. Brodie, 31 Cal. 380; Hayden v. Manu- 
facturing Co., 29 Conn. 548; Wormell v. Railroad Co., 79 Me. 405, 10 
Atl, 52, in which laet-mentioned case it is declared as foUovt's: 

"It is the âuty of the servant to exercise care to avoid injuries to himself. He 
is under as great obligation to provide for bis own saf ety f rom sucla damages 
as are known to him, or are dlscernible by ordinary care on his part, as the 
master is to provide for him. He must take ordinary care to learn tbe dangers 
VFhich are liltely to beset him in the service. He must not go blindly to hls 
work where there is danger. He must inform himself. Xhis is the law every- 
vv'here." 

Without discussing or disputing the law as declared in the authori- 
ties mentioned, we are of opinion that it is not applicable to thé 
case in hand. There must be a différent rule as to the risks assumed 
by seatnen on board ship from the rule as to the risks assumed by 
servants and other employés on land. 

Curtis on the Kights and Duties of Merchant Seamen (page 11) 
sayé: ■ 

"The contract of hlre for marine service belongs In gênerai to the entire class 
of coutracts for the bire of services, but it also involves, and is governed by, 
principles peculiar to Itself, and which carry it, in very important particnlars, 
beyond the rules applicable merely to contracts of service upon land. Thus, by 
the common law of England and of this coimtrj', wheri a man lets himself to 
hire, and neglects or refuses to fuIflU his engagement, he cannot be compelled 
to perform it by any restraint put upon the f reedom of his person. The remedy 
of the other party is solely in the damages he may recover for breach of the 
contract. ïhe same principle prevails in the civil law ('nemo potest prœcise 
cogi ad factum'), and the same remedy only is afforded to the Injured party. 
But by the law of most countries the marlner's contract is an exception to this 
gênerai principle. By the French ordinance, the seaman "who fails to render 
himself on board aceording to this contract can be pursued and arrested wher- 
ever he is found, and constrained to complète his engagement. The same pro- 
vision for his appréhension and compulsion is made in England and in this 
country. There is also another peculiarity of this contract, in which it difflers 
from other contracts for the hire of services. It is the only form of service 
stipulated to be rendered by a freeman of fuU âge. known to the common law, 
in which the employer, by his own act, can directly inflict a punishment on the 
employed for neglect of duty or breach of obligation. By the positive law of 
some countries, also, and perhaps by the gênerai law of the sea, the seamen are 
bound to assist, at the risli of their lives, in defending the sliip against pirates; 
and a refusai to flght is punished criminally. Such is the law of France and of 
England. Ail thèse peculiarities of the contract are founded in deep reasons 
of policy and necessity; and, although they do not give a character to this 
service which takes it out of the gênerai rules and principles apphcable to the 
whole class of contracts for the hire of services, they are important to be stated 
at the outset, as the prominent features of distinction, reminding us that those 
gênerai rules and principles will sometimes fall far short of satisfying the exl- 
gencies Of a contract so strongly marked by principles of its own." 

In Robertfion v. Baldwin, 165 U. S. 275, 282, 17 Sup, Ct. 329, tbe 
suprême court say: 
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"From the earliest hlstorlcal period tlie contract of the sailor has been treated 
as an exceptlonal one, andînvolvlng to a certain extent the surrender of his 
Personal liberty durlng the lif e of the contract. Indeed, the business of navi- 
gation could scarcely be carrled on wlthout some guaranty, beyond the ordinary 
civil remédies upon contract, that the sallor'will hot désert the ship at a critlcal 
moment, or leave her àt soine place where seaméti are Impossible to be obtained, 
r^as MoUoy forcibly expresses It, 'to rot in her neglected brine.' Such désertion 
might inivolve a long delay of the vessel while themaster is seeking another 
crew, an abandonment of the voyage, and in some cases the safety of the ship 
itself. , Hence the laws of nèarly ail maritime nations hâve made provision for 
Sécufing the personal attendance bf the crew on board, and for their criminal 
punishmènt for desertIon'Or absence wlthout leave durlng the life of the ship- 
plng articles," 

A seamaù aboaPd ship is bound to perform such services as may 
be requiretj, of him in the line of his employment. He cannot hold 
back and refuse prompt obédience because he may deem the appli- 
ances faulty or unsafe. Masters of ships exercise large powers, and 
they may legally compel obédience to orders. A seaman necessarily 
surrenders much of his personal liberty and freedom of action, and 
be is never.at liberty, like the landsman, to quit or make much objec- 
tion to the circumstances surrounding the work commanded. In 
Johnson v., Johaneen, supra, vbich waé a case in many respects simi- 
lar to the one in hand, in ahswer to the same objection as the one 
now made, this court said: 

"It may be, as urged so strongly by the appellant, that the libelant received 
thèse appliances and proceeded to use them wlthout objection; but, if thls be so, 
it must be considered that on board ishlp a sailor is not expected to, nor, as for 
that matter, permitted, before exeeuting an order, to question the propriety of 
the order, or the sufHciency of the materials fumished." 

The remaining assignment of error is that the damages allowed by 
the district court are excessive. Çonsidering the very serious injury 
i^çceived by the appellant, in the breaking of both bones in the leg, 
his physical suffering, and the neglect he received from the hands 
of the offlcers of the boat, and the undisputed fact that the libelant 
is permanently injured, and greatly damaged in his earning capacity, 
we are not disposéd to disturb the amount allovi'ed by the district 
court. No case is made for the division of damages because of con- 
tributory négligence. The decree appealed from is afSrmed. 
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RUMBLE et al. v. SAME. 

(Circuit Court of Appeals, Fifth Circuit. May 31, 1899.) 

No. 814. 

Maritime Libks— Supplies Furkished in Homb Port. 

Where a vçssel is owned by résident citizens of a .state, and her head- 

quarters are at a port therein, such place must be treated as her home port, 

and no lien js glven by the gênerai maritime law for supplies furnished at 

'stîch port, which are présuhied to bave been furnished on the crédit of the 
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owners, and any liens asserted for such supplies must rest upon tiie laws 
■ of the state.i 
2. Bame— Undbr Statutbs of Louisiana— Prescription. 

Under tlie statute of Louisiana relating to liens or privilèges against ves- 
sels (Code 1870, art. 3237), as construed by tlie courts of tlte state, a vessel 
owned in the state, and trading in Its waters, is not consldered as making 
voyages, within the meaning of that article, and the privilèges granted 
thereby may be asserted at any time within six months, without regard to 
the number of trips made by the vessel during that time.2 
8. Samb— Lien for Monbt Advanced. 

The statute of Louisiana grants no lien for money advanced to the mas- 
ter or owners of a vessel in the home port, no matter for what purpose. 
4 Same— Waiveu of Lip;n. 

Parties who hâve united in a libel of intervention against a vessel do not 
waive their rlght to a lien by withdrawing such libel and flling separate 
libels.3 

6. Samb— Lien by Part Ownbr. 

The statute of Louisiana does not authorize a part owner of a vessel to 
assert a lien against it for wages due him, as against creditors of the vetssel. 

6. Samb— Prbmiums for Insurance. 

There is no lien on a vessel, either under the gênerai maritime iaw or un- 
der the Code of Louisiana, for premiums due on Insurance policies taken 
for the beneflt of the ov^'ners, and from which lienholders vrould receive no 
benefit in case of loss. 

7. ADMIRALTT— FURNITUKE OF VeSSBI.. 

Where a dealer in musical instruments placed a piano on a steamer as 
an advertisement, under a verbal agreement with the captain under which 
it couid be removed at any time, at the option of either party, such piano 
remained the property of the dealer, and did not become any part of the 
furniture of the vessel, so as to pass under a mortgage of the vessel and 
her apparel and furniture; nor did it pass under a sale of the vessel in ad- 
miralty as a part of her property, it having been removed by leave of court 
after her seizure, but before the sale. 

Appeal from the District Court of the United States for the East- 
em District of Louisiana. 

From April, 1898, to the 22d day of September, 1898, the steamboat Liberty, 
owned by W. P. Aucoln and J. P. McElroy, résident citizens of tlie state of 
Louisiana, with headquarters at New Orléans, was running in the Bayou 
Lafourche trade, making fréquent short trips, wholly within the state of Louisi- 
ana. On the last-mentioned date she was seized on an admiralty warrant 
under a libel flled by a seaman for wages. On the 24th day of October, 1898, 
the Liberty, her taelïle, apparel, engines, furniture, etc., were sold under an 
order of the court, and realized the sum of ■?2.600. During the time the Lib- 
erty was running in the Lafourche trade, her owners incurred many debts 
on her account, and numerous creditors intervened in the district coiu't, clalm- 
ing to hâve advanced money, provisions, supplies, etc., to said steamboat, and 
asserting, on account thereof, a lien and privilège, under the laws of Lou- 
isiana. After much évidence, and a report by the commissioner, the district 
court made a decree of distribution as follows: 

"This cause came on this day for confirmation of the tableau of distribu- 
tion, flied by the commissioner, in conformity to the decree herein entered, 
and, no opposition having been made thereto, it is ordered, adjudged, and de- 
creed that said tableau be, and the same Is hereby, approved and conflrmed, 

1 As to maritime liens for supplies and services, see note to The George Du- 
mois, 15 C. O. A. 679. 

2 As to maritime liens under state statutes, see note to The Electron, 21 O. C. 
A. 21. 

3 As to waiver and extinguishment of maritime liens generally, see note to 
The Nebraska, 17 C. C. A. 102. 
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aïid jthat the proceeds hereln In the registry: o£ the court bedlstributed accord- 
Ingly, to wlt: , , 

Gross proceeds deposited In registry. ...'..... .i ............. ... $2,600 00 

Amdùiitpàld unàer ordèr of court «t'Oetober 28, 1898, to 

marshal for keepers' feeS and cost 6f pumping ■■. . . ... $102 50 

àmount pald to mariners Under deeree 6f Cecember 10, 

1898, for wages. ;........... .....:. 576 46 

'^^ 678 96 

Balance now in registry $1,921 04 

Proûi wlilch Is to be pald: 

Clerk'S costs ;. ...... ;. $ 89 50 

Eegistrar's f ee, $2,600 at 1 per cent 26 00 

Marghâl's costs .......: 148 80 

Proctor's docliet fee to H. W. Kobinson; ; . . , 10 00 

Proctor's dep. fées to H. W. Robinson 75 00 

Commissloner for report and tableau 75 00 

Stenographer 382 60 

— 806 90 



Balance ..ji , '... $1,114 14 

Clalms to be paid by préférence: 

(1) To J. P. McElroy, wages as clerk. :> $1,12 50 

(2) To C. A. Healy, as subrogée ;i.30 00 



242 50 



.,,,,";' $ 871 64 

Balance tobe distributed,pro rata, as folio ws, to wit: 

Naines. To Receive. 

Samuel S. ?rown..... .,.,$463 21 

Samuel S. Brown, '...> 12 14 

La. Construction & Imp, Co 7 56 

M. G. T. Stemple. 4 44 

Ins. Go. of North America 23 70 

St. Paul FIre & Marine: Ins. Co , . 23 70 

Greenwich Ins. Co. 53 70 

Providence Washington Ins. Co 23 70 

Ins. Co. of North America 14 30 

M. Waller 8 40 

Donaldsonville Fdy. & Mach. Co 16 90 

J. P. Hogan 7 50 

Salmen Brick & Lumber Co.... 20 70 

A. B. Hotard 31 00 

Newman & Spranley Co., Ltd 19 70 

M. D. Lagan... 11 40 

A. S. Daniels.. 62 95 

Estate Alfred /Tuf ts , ■.. 17 08 

Paul D'Herete 42 17 

C, W. Ward 3 00 

Geo. Boning 22 50 

John Laskey 4 20 

Wid. A. Ferr^ndez 3 20 

William Thomson 60 

James Cummlngs 60 

George Clevis 60 

W. Thomas 60 

Cooley Wijliams • • ■ 60 

$870 14 

W. P. Aùcoin for 1 day's witness fee 1 50 

$871 94 $ 871 64 
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"It is further ordered that the piano claimed by the Medine Music Company, 
marked 'Schubert No. 19,014,' as per the clalm of said company herein, be 
restored to them, and the bond furnlshed by it for the release thereof canceled, 
and the surety thereon released." 

B'rom this decree R. F. Learned, S. E. Rumble, and T. V. Wensel, mortgage 
creditors o£ the steamboat Liberty, and Interveners for remuants, appealed 
to this court, assigning errors, as follows: "(1) That inasmueh as the 
steamboat Liberty is owned by résidents of the state of Louisiana domiciled 
in the city of New Orléans, in said state, no lien or privilège attaches to said 
vessel, or against the proceeds thereof, in favor of domestic material and 
supply men, for materials, supplies, and money furnlshed said steamboat, 
exceptlng such privilège as is ailowed by the statute of said state. Hence 
the court erred in decreeing in favor of the material and supply men (each 
and every one of whom is named in the judgment passed in this cause in thelr 
respective favor) for and on account of materials, supplies, and money furnlshed 
said steamboat on voyage and voyages prior to the last voyage of said steam- 
boat. (2) That the court erred in allowing the claim of Samuel S. Brown for 
thirty dollars towage and one thousand one hundred and forty dollars for coal 
t-upplied, because said services and supplies were rendered and furnlshed upon 
the crédit of the owners of said steamboat Liberty, and iiot upon the crédit 
of said vessel, and were not rendered for, or on, or in aid of , the last voyage. 
(3) That the court erred in allowing .-judgment In favor of G. A. Healy, because 
—First, said C. A. Healy dld not fumish money under such circumstances or con- 
ditions sufflclent to create a lien and privilège therefor on said steamboat; sec- 
ond, that no subrogation occurred In favor of said C. A. Healy for and ou 
account of the money paid out by him; third, that said C. A. Healy dld not 
fumish any money for the necessities of said steamboat for, on, or during its 
last voyage. (4) That the court erred in decreeing in favor of M. D. Lagan, 
A. S. Daniels, estate of Alfred Tufts, Paul D'Herete, C. W. Ward, George Bon- 
ing, and John Laskey because— First, said interveners waived thelr lien and 
privilège, if any they had, upon said steamboat Liberty, by voluntarily re- 
Icasing the seizure they caused to be effected in this cause; and, second, be- 
cause the priée of the materials and supplies decreed for in favor of said 
interveners was not on aceount of materials and supplies furnlshed during 
or for the necessities of the last voyage of said steamboat. (5) That the 
court erred in decreeing in favor of J. P. McElroy wagBs as clerk, said J. P. 
McElroy being a part owner of said steamboat during the time such services 
were rendered. (6) That the court erred in awardlng to the Medine Music 
Gompa,ny the piano taken off of said steamboat Liberty under order of court, 
and erred in entering decree for cancellation of the bond furnlshed by said 
company binding théinselves to return said piano or the sum of two hundred 
and flfty dollars (its admitted value), as the court might direct, as said pian6 
was a part of the furniture of said boat, and, if the purchasèrs of said bôat 
dld not acquire the ownership of said piano at the marshal's sale in this casé, 
then thèse petitioners, together with the other creditors , of said vessel, are 
entitled to said piano, or the value thereof, for payment of their claims and 
demands against sàid steamboat. (7) The coui-t erred in decreeing lu fâvor 
of the following named Insurance companies, to wit, Infeuranee Company of 
North America, St. Paul Flre & Marine Insurance Company, Greenwich In- 
surance Company, Providence Washington Insurance Company, Insurance 
Company of North America, because the Insurance written by said respective 
underwriters was for the sole and exclusive benefit and use of the owtiers of 
the steamboat Liberty, and, further, because no lien and privilège exists in 
favor of said companies, or In favor of any of them, on the said steamboat, 
or against the proceeds thereof, for or on account of anything. (8) That the 
court erred in declinlng to decree in favor of petitioners, appellants herein, 
who were petitioners for surplus remaining after payment of ail liens and 
claims of prior rank to thelr mortgage; that, after payment of such liens and 
claims, a surplus should éxlst; wWeh was disbursed among interveners, who 
were and are without lien and privilège on said steamboat Liberty, or the 
proceeds thereof, and thereln the court fUrther erred. (9) That the court erred 
in decreeing In favor of Interveners, who made no due tender or ofCer of testi- 
mony to support thelr claims; thèse petitioners, S. E. Rumble and T. V. Wen- 
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sçl and Samuel S, Brown, being the only parties before the court who offered 
téstipiony to support their respective daims ând demands." 

S, B. Kumble and T.,y. Wenzei, yfixo were the pùrehasers at the marshal's 
Salè, àlso appealed, aèsigning errors as follows: "(1) That the court erred in 
awarding to the Medine Music Company the piano taken ofC of said steamboat 
Elberty Uûder order of court. (2) That the court erred In refusing to award 
to pèàtloners the said piano, whlch was a part of the furniture and apparex 
and appurtenances of said steamboat Liberty at the time said ressel, together 
wlthheï furniture, apparel, appurtenàflces, etc., was purcha'sed by petltioners 
at marshal's sale, made under order of Court in this cause. (3) ïhat the court 
erred in not dismissing the intervention of the Medine Music Company, be- 
cause said interveners dld not offer évidence to substantlate the allégations of 
their pétition." | 

John D. Grâce, for a^ellants. 
Guy M. Hornor, for appellee Brown. 
W. C. McLeod, for appellee Medine Music Co, 
J. A. WoodviUe, for appellees Lagan and others. 
J. H. Ferguson, for appellees Insurance Cos. 
G. W. Flynn, for appellees Hotard and others. 
T. M. Gill, for appellee McElroy. 
Eichard Peèt, for appellee Healey, 

Before PAEDEE, McGOKMICK, and SHELBY, Circuit Judges. 

After stating the facts, the opinion of the court was delivered by 
FARDEE, Circuit Judge. 

The owhers of the steamboat Liberty being résident citizens of 
the stàte of Louisiana, with headquarters at New Orléans, the port 
of New Orléans must be treated as the home port of the vessel. 
See The Thomas Fletcher, 24 Fed. 375; The Rapid Transit, 11 
Fed. 322. The privilèges asserted by the material men involved in 
this appeal are for supplies and materials furnished in the home 
port, which, under gênerai maritime law, are presumed to hâve 
been furnished upon the crédit of the owners, and no maritime lien 
resulted. The question presented, then, is whether thèse material 
men had a lien and privilège under the law of Louisiana. The 
appellants concède that the statutes of Louisiana grant a privilège, 
but contend that, as to the material men. the privilège is granted 
for the last voyage only. As the Liberty was trading within the 
State, making short and fréquent trips from New Orléans to Bayou 
Lafourche and return, the effect of the appellants' contention, if 
successful, is that none of the supplies and material furnished are 
privileged, except those furnished during the last trip; and the 
practical resuit would be to deny ail crédit, under the law of Louisi- 
ana, to steamboats owned in Louisiana and trading within the 
state. 

Civ. Code La. 1825, art. 3204, is as follows: 

"The following debts are privileged on the price of ships or other vessels, in 
the order in which they are placed: (1) Légal and other charges, Incurred to 
obtain the sale of a shlp or other vessel, and the distribution of the price. (2) 
Debts for pilotage, wharfage and anchorage. (3) The eipenses of keeping the 
vessel from the time of her entrance into port, until sale, including the wages 
of persons employed to wàtch her. (4) The rent of stores, in which the rigging 
and apparel are deposited. (5) The maintenance of the ship and her tackle and 
apparatus, since her return into port from her last voyage. (6) The wages of 
the captain and crew employed on the last voyage. (7) Sums lent to the cap- 
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tain for the necessltles of tlie ship during the last voyage, and reimbursement 
of the priée of merchandise sold by him for the same purpose. (8) Sums due to 
sëllers, those who hâve furnished materials and worlïmen employed in the con- 
struction, if the vessel has never made a voyage, and those due to creditors for 
supplies, labor, repairing, victuals, armament and équipaient, previous to the 
departure of the ship, if she has already made a voyage. (9) Money lent on 
bottomry for reiitting, victualling, arming and equipping the vessel before her 
departure. (10) The premiums due for insurance, made on tne vessel, tackle 
and apparel, and on the armament and equipment of the ship. (11) The 
amount of damage due to freighters for the tailure in delivering goods which 
they hâve shipped, or for the reimbursement of damage sustained by the goods 
through the fault of the captain or crew." 

Article 3212 is as follows: 

"A ship is considered to hâve made a voyage -when her departure from one 
port and arrivai at another shall hâve taken place, or when, without having 
arrived at another, more than sixty days hâve elapsed between the departure 
and return to the same port, or when the ship, having departed on a long voyage, 
has been out more than sixty days without any claim on the part of persons 
pretending a privilège." 

Construing thèse articles, the courts of the state held that ships 
trading inland, making short trips on the Mississippi river and its 
bayous, were not making a "voyage," within the sensé of the stat- 
ute, every time the ship made one of thèse short trips, but as for 
such vessels the voyage should be considered a period of 60 days, 
during which time liens for supplies and materials might be assert- 
ed. Shirley v. Fabrique, 15 La. 140; Lee v. Creditors, 2 La. Ann. 
599; Scott v. Creditors, 3 La. Ann. 40; Blanchin v. The Fashion, 10 
La. Ann. 49; Mooney v. The Hondurino, 11 La. Ann. 538; Van 
Wickle V. The Belle Gates, 12 La. Ann. 270; Gails v. The Osceola, 
14 La, Ann. 544. 

This construction as to the term of privilèges upon ships, steam- 
boats, and other vessels trading in the inland waters of Louisiana 
was enforced nntil 1858, when the following act was passed; 

"An act relative to prescription of privilèges against ships, steamboats and 

other vessels, approved March 16, 1858. 

"Section 1. Be it enacted," etc., "that from and after the passage of this act 
the term of prescription of privilèges against ships, steamboats, and other ves- 
sels, shall be six months. 

"Sec. 2. Be it further enacted," etc., "that ail laws, or parts of laws confllct- 
Ing with this act, be and they are hereby repealed." 

Since the passage of this act, the uniform jurisprudence in the 
Louisiana courts, and in the courts of the United States dealing 
with the same, has been to give the material men a domestic lien 
or privilège on ships, steamboats, and other vessels owned in the 
state of Louisiana and trading in the inland waters of Louisiana, 
for a term of six months. In 1870, when the Civil Code of Louisiana 
was revised, article 3204 of the Code of 1825, concerning the 
privilèges on ships and merchandise, was revised, becoming article 
3237 of the Code of 1870, and the act of 1858 was incorporated 
therein, as follows: "The term of prescription of privilèges against 
ships, steamboats and other vessels shall be six months." There 
may be room for argument, under the Code as revised, that the 
gênerai provision with regard to prescription is controlled by the 
spécial provisions contained in some of the articles as to the time 
94 F.— 56 
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when privilèges may be assôrtedl; but we think that under the 
jurisprudence of the state, and foUowing the reason of the case, 
the proper construction of the article in the Eevised Civil Code is 
that steamboats owned in Louisiana, and trading in the waters of 
the state, are not making "voyages," within the seûse pf the article, 
and the privilèges granted by the article on such vèssèls may be as- 
serted vifithin six months. This disposes of the ârst assignment of 
error. 

The second assignment is directèd against the privilège claimed 
by Samuel S. Brown for coal fûrnished the Liberty within four 
months prior to her seizure; the contention being that, under the 
évidence in the case, this coal was fûrnished by Brown upon the 
Personal crédit of the owners, and not on the crédit of the steam- 
boat. As we read the évidence, Brown did not furnish the coal on 
the Personal crédit of the owners, but did furnish it upon the crédit 
of the steamboat. 

The third assignment of error is directèd against the privilège 
claimed by C. A. Healy for moneys fûrnished to the master for the 
purpose of paying off wages and other claims against the Liberty. 
The Louisiana Code grahts no lien for money advanced to the mas- 
ter or owners of the ship in the home port, no matter for what pur- 
pose. "In Orant v. Mol, 17 La. 158, we held that a créditer for 
advances or loans in money made to the owner, and applied to the 
use of a vessél, has no privilège allowed him by laW, because he is 
not subrogàted to the rights of those whose privileged- claims hâve 
been pàid ont of the money loaned; The claim of the appellants comes 
within noiië of the cases provided for by article 3204 of the Civil Code; 
by which privilèges are allowed on the price of ships or other ves- 
séls." Hill T. Boat Co., 2 Bob. (la.) 35, 36. > "The advance was made 
to thé oM^ner àt the vêssel'shoiïie port; and, under the authority 
of repeàted décisions of oùr-prédeeessors; conferred no privilège. 
In thé case of Grant VvFiol^ 17 La. 158, the interveners, Sloo & Byrne, 
claimed a privilège for a eum of money whicli, they alleged, was 
loaned by them to the owner of the vessel, and was applied to the 
payment of the ship carpentef," sailmaker, and creW of the vessel, 
in order to enable her, by the payment of those claiip^,) to prosecute 
her intended voyage. It was then held that the; expression 'supplies' 
('fournitures'), used in the eighth^ paragraph of article 3204 of . the 
Civil Code, applied to materials sôld or fûrnished tb the vessel, not 
tp money or fùnds adtaiiced. It was also held thàt thé subséquent 
application ôf the money by tte shipdwper to the pa^mént of carpen- 
ters, sailmaker, and crew, privileged Creditors, did inot operaté to 
the lendér's benefit; t|iàt therè was no légal' subrogation, and no 
Çonventional subrogation Was prètêilded; that privilèges Were stricti 
jûris, and not to be extended by. Implication or analogy. The doc- 
trine laid down in Grant V. Fiol #às reiteratéd in the càâes of Bank 
V. The Barque Jane, 19 Lai. l,'and;Hill v. Boat Co., 2 Èob. (La.) 36." 
Syde V. Culver, 4 La. Anù. 9, lÔ. See Wickham Y. Levistones, 11 
La. Ann. 702. It follpws thàt thë lower court erred in décreeing 
a privilège in fayôr of Hèaly. 

The fourth àssigijiniënt of errpr, cdmplaining of the decrees in 
favor of Laga;n, Daniéle, ma. otiiers, because the said interveners 
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waîved their lien and privilège, if any théy had, upon said steamboat 
Liberty, by voluntarily releasing the seizure they caused to be ef- 
fected, is not well taken. The parties united in a common libel of 
intervention. On objection being made thereto, the libel was witli- 
drawn, and the parties flled individual libels. It is diflacult to see 
how thèse interveners lost or abandoned any rights or privilèges. 

The court below decreed in favor of one of the owners of the steam- 
boat, J. P. McElroy, for his wages as clerk. It is difficult to con- 
ceive how an owner can hâve a lien on his own property, and assert 
the same against the debts which he individually owes. Such a lien 
was denied in Dowling v. The Eelianee, 1 Woods» 284, Fed. Cas. No. 
4,042, and Kellum v. Emerson, 2 Curt 79, 83, Fed. Cas. No. 7,669. 
The article of the Louisiana Civil Code giving liens on ships contem- 
plâtes no euch resuit. 

We think the court also erred in decreeing in favor of the Insur- 
ance companies. The insurance written vyas for the sole and exclu- 
sive beneflt of the owners of the steamboat, and in no wise inured 
to the beneflt of the ship or maritime lienholders. 

In The John T. Moore, 3 Woods, 61, 68, Fed. Cas. No. 7,430, the 
late Mr. Justice Woods dealt with the question aa follows: 

"Exception is also taken to the report of the master because he rejected 
daims of certain insurance companies for premiums on certain policies of 
insurance taken on the John T. Moore by her owners. I know of no law which 
glvés a lien upon a vessel for the premium for an insurance taken oi; her by 
her owners for their own beneiit. It Is a contract with the owner for his own 
beneflt. It does not aid the vessel. In case of loss, the maritime liens upon 
the vessel are displaced, and do not follow the insurance money. The money 
goes to the owner, for his own beneflt, aild not to the llenholder, who may 
insure his own Interest. Thayer v. Goodale, 4 La. 221; Steele v. Insurance Co., 
17 Pa. St. 290; Tumer v. Stetts, 28 Ala. 4^20; White v. Brown, 2 Cush. 412; 
Stilwell V. Staples, 19 N. Y. 401; Slark v. Broom, 7 La. Ann., 337. The master 
was right, therefore, in deciding that the claims of the Insurance company for 
premiums were no lien upon the vessel." 

The authorities cited are to the effect that lienholders receive no 
beneflt from the insurance, and the learned justice probably consid- 
ered that paragraph 10, art. 3237, Civ. Code La., referred to and in- 
cluded only premiums due for insurance beneiicial to lienholders, 
f reightere, and others relying on the crédit of the vessel. The record 
shows that the insurance companies accepted negotiable notes for the 
premiums, and each policy shows that the considération to the insur- 
ance company had been received. In such a case, the suprême court 
of Louisiana denied the privilège. Tiner v. The Bride, 5 La. Ann. 
756. 

When the steamboat Liberty was eeized, September 22, 1898, there 
was on board a piano, which had been placed there by the Medine 
Music Company. The boat not having been bonded, on October 12, 
1898, a writ of venditioni exponas was issued, and on the same day 
the Medine Music Company presented its claim to the court for the 
piano, and asked to be allowed to bond the same, pending the final 
détermination of its rights. This application was granted, and there- 
upon, on October 20th, and before the steamboat Liberty was sold, 
the Diano was removed from the steamboat. The decree of the dis- 
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trict court awarâs the piano to the Medine Music Company, and di- 
rects tàe cancellation of its bond. This niling is aseigned as error by 
Leamed, ÏRumble, and Wensel, holders of the mortgage on the steam- 
boat liberty, and interveners for remnants, and also by Rumble 
and Wensel, appellants, purchas^rs of the eteamboat at the sale made 
by the marshal. The facts appeap to be as foUows: 

"The Medine Company made an arrangement— a verbal agreement— with 
Capt.; Aucoln, of the Liberty, whereby it placed a piano on the beat, and took 
to Its store the one then on board. Mr. Medine, in his testimony, says that he 
made this arrangement as an advertiseàiént for his company, and that it was 
well undèrstood between hlm and the captaln that the piano he put upon the 
boat and the one he took therefrom and brought to his store ;were to be held 
at the risk of the respective owners thereof; that he could hâve taken his 
piano pfif the boat at an'y time, and returnçd the one taken off her, the captain 
having a like privilège, 'the Medine store, With the boat's pla:no stored in it, 
having been destroyed by flre, it cannot be restored. Oapt. AUcoin corrob- 
orâtes Mr. Medine's évidence in a measure. It is in évidence that thère was 
no sign vpoj^ the piano to indiçate to a third person, or any one visitlng the 
boat, or any créditer, that it was not part of the furniture thereof." 

From thèse facts, it is clear that the Medine Music Company never 
parted with its ownership of the piano, and the owners of the boat 
never bought the same. The mortgage never covered the piano, as 
it never formed a part of the property of the boat, nor constituted any 
necessary part of her taçkle, appapel, or furniture. See 1 Pars. Shipp. 
& Adm. p, 78, and notes. Besictes, the mortgage creditors are be- 
fore the court intervening for remnants only, and it can hardly be 
contended in their behalf that thé court should go outside, and find 
remnants fôr them. As the piano àid not belong to the owners of 
the boat, and was not on the boat at the time it was sold, but had 
been withdrawn by the order of the court before the sale,-and as it 
constituted no necessary part of the boat's tackle, apparel, or furni- 
ture, we are clear that the purchasers of the steamboat acquired no 
right to, or ihterest in, the piano in question. 

For thèse reasons the decree of the district court is reversed, and 
the cause is remanded, with instructions to the district court to dis- 
miss the libels of intervention of J. P. McElroy, 0. A. Healy, as 
subrogée, the Insurance Company of North America, St. Paul Fire & 
Marine Insurance Company, the Greenwich Insurance Company, and 
the Providence Washington Insurance Company, with costs, and 
thereupon distribute the proceeds of the steamboat Liberty remaining 
in the registry; of the court among the intervening libelants, appel- 
lees in this case, who hâve proved their claims as fumishers of sup- 
plies to the steamboat Liberty within six months prior to her sei- 
zure, the same to be distributed pro rata, if there are not enough f unds 
in the registry to pay in full, and, \f any balance be left after pay- 
ing the material. men, to award the same to Learned, Eumble, and 
Wensel, mortgage creditors of the steamboat Liberty. The costs 
of this appeal areto be paid, one-halfby Rumble and Wensel, appel- 
lants, whoit^ke nothing by their appeal, and the other half by the 
intervening libelants, appellees, whose libels are dismissed, to wit, 
J. P. McElrQy,;0. A. Healy, the Insurance Company of North Amer- 
ica, St. Paul Fire & Marine Insurance Company, Providence Wash- 
ington Insurance Company, and the Qreenwich Insurance Company. 
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THE KBNSINGTON. 

(Circuit Court of Appeals, Second Circuit. May 25, 1899.) 

No. 147. 

1. Shipping — Desthuction of Passengbr's Baggagb— Négligent Stowage. 
Libelants were passengers on a transatlantic steamer, and their trunks, 
constituting their baggage, with tliose of otlier passengers, were brolien 
to pièces, and the contents destroyed, during tlie voyage. Ttie vessel 
eni'ountered unùsually rough weatlier on the passage, and rolled heavily., 
A witness for libelants, who entered the compartment where the bag- 
gage was stowed immediately on the openlng of the hatch at the end 
of the voyage, testified that he examined carefully, but could flnd no 
évidence that the trunlis had been lashed or otherwise secured against 
movement in rough weather, and the compartment was not tilled. Beld 
that, in the absence of any évidence on the subject from claimants, such 
testimony was sufficient to support the libelants' contention of négligent 
stowage. 

3. Same— CoNTBACT OF Carriage— Pkovisioît Exempting Carrier fkom Lia- 

lilLITY. 

Where both carrier and passengers are citizens of the United States, 
and the place of completion of the contract of carriage is within this 
country, a stipulation for exemption from liability in the contract, au- 
thorized by the law of a foreign country, by which the contract is by 
its terms to be governed, but which is contrary to the public policy of 
this country, is not enforceable in its courts. 

3. Same — Hartek Act. 

The provisions of section 2 of the Harter act as to the limiting of 
liability by bills of lading or shipping documents do not apply to passen- 
ger ticliets. 

4. Same— Passenger Tickets— Provisions Relating to Baggage. 

A provision in a passenger ticlset relating to a limitation of the car- 
rier's liability for loss of baggage, plainly printed in the face of the 
ticket above the signatures of the ship's agent and the passenger, is a 
part of the contract. 

5. Same— Limitation of LiABiiiiTV for Loss of Baggage — Validity. 

A stipulation in a passenger ticket for second-cabin passage which 
limits the liability of the carrier for loss of baggage to 250 francs, unless 
the passenger déclares the value of his baggage in excess of such amount, 
pays for the transportation of the excess in proportion to its value, and 
takes a bill of lading therefor, is not so unreasonable as to be void aa 
against public policy. 

6. Same— ScoPB or Limitation. 

Such a provision, though in terms limiting the liability of the "ship- 
owner or agent" only, inures to the beneflt of the ship itself, when 
sought to be held by proceedings in rem solely on the ground that the 
owner did not fully perform the contract. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Thèse are cross appeals from a decree of the district court (88 
Fed. 331) holding the libelants entitled to recover the équivalent of 
250 francs apiece. The facts suiHciently appear in the opinion. 

Boger Poster, for libelants. 
H. G. Ward, for claimants. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBB, Circuit Judge. On December 2, 1897, the libelants, 
citizens of the United States, and résidents of New Jersey, being at 
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the time in Paris, France,. purchas^ of an. agent of the claimant, a 
New Jersey corporation," à ticket îor their passage from Antwerp 
to New York by tlié Britisli steàiflëir Kénsinigtoii, of the Ëed Star Line. 
They proceeded to Antwerp, wBêre on December lOth they paid the 
balance of the purchase œoneyj delivered theiy, trunks to the veseel^ 
and received a baggage check stating that said^ trunks were shipped 
"subjëct:t6 the eonditionè cohtainedîn the coiiipany's ticket and bill 
of ladjrig." Thé ticket, whichis dated December 2, 1897, begins 
"with a récital of the names of the passengers, and numbers of etate- 
rooms and berths, and states that it "is good for second-cabin passage 
of the persons named in the mai-gin * * * by the British steam- 
çhip Kensington from, Antwerp on tbè .11 thof December, * * * 
unless prevented from unforeseen circumetances, with 20 eubic feet 
of Personal baggage for each adult' passenger free of charge, excess 
being charged for at the rate of 125 francs per cubic foot." Immé- 
diat ely sùcceeding is the captiôtt, "Notice to Passengers," and thèse 
words, "It is a condition upon whieh this,; ticket; ie granted, and is 
mutualiy agreed for the considération aforesaid, that"-^ Hère, as 
the district judge finds, follow 10 paragràphs in type somewhat 
smaller than the precedîng typië, but perfectly clear and legible, 
statingnumerous conditions. The whble concludes witb the clause: 
"Ail questions arising hereunder are to be settled according to Bel- 
gian la:w, with référence to which this contract is made." Then fol- 
lows the signature, "John Macklin, for Crenefâl Europeàn Agents." 
The relevant conditions included in the above-mentioned 10 para- 
graphe are tbése: 

"(e) Theshipowner or agent are not under any circumstanceé liable for loss, 
death, Injury, or delay to the passenger ôr his baggage arlslng from the act of, 
God, the public enemles, tire, robbers, thleves of whatevër kind, whether on 
board the steamer or not, périls of theseas, rivers, or navigation, accidents toor 
of machinery, boHers, or steam, collisions, strikes, arrest or restraint of princes, 
courts oflaw, rulers, or pepple, or from any act, neglect, or default of the 
shipowner's servants, whether on board the steamer or not, or on board any 
other vessel belonglng tothe shlpowner. * * , • The shlpowner will use ail 
reasonable means to gendthe steamer to sea in a seaworthy state and well 
found, but does not warrant her seaworthiness. (d) The shlpowner or agent 
shall not under any circumstances be liable for any loss or delay of or Injury 
to passengers' baggage carried under this ticket beyond the sum of 250 francs, 
at which such baggage is hereby valued, unless a blU of ladlng or receipt be 
glveu therefor, and freight paid In advance on the excess value at the rate of 
one per cent., or its équivalent, in which, case the shipowner sball only be re- 
sponsible according to the terms of the shipowner's forrd of cargo bill of ladlng 
il) use from the port of departure." 

When their baggage was delivered to the company at Antwerp 
on December lOth, no statement was made of its value, and no freight 
was paid on its excese over 250 francs. The trudks were stowed in 
the after part of what is known as "No. 2 Upper Steerage Deck." 
Upon the arrivai of the steamer in New York, it was discovered that 
the libelants' trunks, and baggage of other passengers; which, with 
some crates of china, had been stowed there, ba,d bçen broken to 
pièces, and the contents of the trunks destroyed by water, dye, and 
liivt. , 

1. The ûret contention of the claimant u^on, this appeal is that 
the district judge erred in holding that the claimant was bound to 
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give proof of good stowage. There was évidence that the voyage 
was one of exceptional roughness; that on December 20th the steamer 
labored so heavily that she had to heave to for 14 or 15 hours, which 
had not previously occurred in the master's expérience of 23 years; 
that she is a steamer of over 8,000 tons gross register, from 14 to 
15 knots speed, and ac.customed to make the trip in 10 days, but 
on the voyage in question she took 12 days; that the clinometer 
indicated that she rolled from 38 to 45 deg. either side. Upon thèse 
faets it is insisted that enough appears to show that the loss oc- 
curred by a péril of the sea, and that in thie stage and posture 
of the case the burden was upon the plaintiffis to establish négligence 
of some kind on the part of the ship. In support of this contention, 
counsel cites Clark v. Barnwell, 12 How. 272; The Victory, 168 
U. S. 423, 18 Sup. et. 149; The Neptune, 6 Blatchf. 193, Fed. Cas. No. 
10,118. There was évidence, however, given by one of libelants' 
witnesses, who was présent when the hatch was removed, that he 
descended immediately, and that, although he examined care- 
fully, he could find no indications that the contents of No. 2 upper 
steerage had been lashed or otherwise secured against movement in 
rough weather. It is true that at the time of his examination the 
contents of the compartment were in such a chaotic state that the 
inferences to be drawn from his failure to discover any évidence of 
lashing down are not particularly strong; but, in the absence of 
any testimony whatever on the part of the ship as to how such con- 
tente were stovved and secured against the movements incidental to 
rough weather (the compartment was not iilled), the évidence is 
sulflcient to support the libelants' contention. 

2. The claimant further contends that it should hâve the beneflt 
of the provision in the contract of carriage exempting it from liability 
for the act, neglect, or default of its servants; such stipulation being 
authorized bv the Belgian law. In replv it is sufficient to refer to 
Worsted Miîls v. Knott, 27 C. C. A. 326, 82 Fed. 471, in which a 
majority of tliis court held that such a stipulation, being against the 
public policy of this country, was not enforceable by its courts. We 
are unanimous in the opinion that it cannot be enforced where both 
parties to the contract are citizens of the United States, and the 
place of completion of the contract is within this country. We con- 
cur also in the conclusion of the district judge that the provisions 
of the second section of the Harter act as to bills of lading and ship- 
ping documente do not apply to passenger tickets. 

3. The main contention of the libelants is that the stipulation in 
the ticket against liability for injury to baggage in excess of the 
stated value of 250 francs is void, either because it did not amount 
to a contract, or because it is contrary to public policy, or because 
the sum named (250 francs) is unreasonably small. The same ques- 
tion was discussed by this court in The Majestic, 9 0. 0. A. 161, 
60 Fed. 624. That décision was reversed by the suprême court (The 
Majestic, 166 U. S. 375, 17 Sup. Ot. 597) on the ground that the con- 
ditions or limitations relied upon in that case "were not included in 
the contract proper, in tenus or by référence"; being printed on the 
back without any référence in the contract to such indorsement. lu 
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the csase at bar, however, the clause relied upon ie plaiûly includéd 
in sthe eontract itself, abOve the signature of the ship's agent; and 
thé reasoning of the opinion of this court in The Majestic, supra, 
applies. However unreasonable would be a "condition" attempting 
to reliere the carrier entirely f rom liability in excess of some named 
amount, there seems to be no impropriety in the carrier's requiring 
the passenger to déclare the value of hie baggage in excess of such 
named amount, to take regular bill of lading therefor, and to pay 
for its transportation in proportion to its value, with the proviso 
that, if he fails so to do, the carrier shall not be liable. As to the 
question whether the sum named (350 francs) is too small, the suprême 
court, in The Majestic, supra, intimated some doubt as to the rea- 
sonableness of £10 in the case of a ûrst-cabin passenger's baggage, 
but rendered no décision thereon. In view of the circumstance that 
the condition complained of contained an offer to carry the excess 
value under a regular bill of lading, we are not prepared, in the 
absence of authority, to hold that 250 francs is an unreasonable 
valuation for personal baggage of a second-cabin passenger not thus 
carried. 

The proposition contended for, that the clause in question provides 
only for the relief of the "shipowner or agent," and does not inure 
to the benefit of the ship itself, vchich in this suit is called upon to 
respond only because, as is alleged, the owner did not fully carry 
ont its eontract, seems to be without merit. The decree of the dis- 
trict court is affirmed, but, since both sides appealed, without inter- 
est or coets. i 



BOLAND et al. v. COMBINATION BRIDGE CO. 
(District Court, N. D. lowa, W. D. June 24, 1899.) 

1. Navigable Watebs— Bridges— Pailure to Open Draw for Passage of 

Vbssbi,. 

A steamer passing down the Missouri river at 5 o'cloclî ia the morning, 
on approaching a bridge, and disoovering that the draw would not be 
opened in time for Its passage, attempted to make the shore, but struck 
some sunken piles, and was injured, and, being unable to pass the ob- 
struction, was carried by the current down against the draw, then partially 
opened, and recelved further injury, which eaused her to sink, and she 
became nearly a total loss. ïhe failure to open the draw for the passage 
of the boat was due to the négligence of the bridge tender employed by 
défendant, owner of the bridge, who had been notified of the time she 
would pass down, but who was not on hand. Held, that his négligence, 
for which défendant was responsible, was the cause of the injury of the 
vessel as well from the collision with the piling as with the bridge, it ap- 
pearing that she was f ree from fault, and that défendant was liable for her 
value, less the value of such parts as might hâve been saved by reasonable 
diligence and effort after she sank. 

2. Samb —State Sundat Laws. 

The faet that states on elther side of a navigable river hâve in force stat- 
utes prohibiting the doing of certain klnds of work on Sunday does not 
relieve the owner of a bridge spannlng the river from the duty of opening 
the draw on Sunday to admit the passage of vessels engaged in commerce 
on the river. 
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8. Same— Fault of Vessel— Action in Embrgekct. 

Where the failnre of a tender of a bridge across a navigable river to 
open the draw in time for tbe passage of a steamer approaching from up 
tlie stream imposed upon those in charge of the vessel the necesaity of 
hasty action to prevent a collision with the bridge, an error of judgment 
on their part, committed in the haste and confusion incident to the situ- 
ation, will not be imputed to the vessel as a fault 

This was a libel in admiralty by the owners of the steamer Ben- 
ton against the Combination Bridge Company to reeover for the 
loss of the boat. Heard on pleadings and proof. 

Henderson, Hurd, Lenehan & Kiesel and Strong & Owens, for 
libelants. 
Taylor & Burgess, for respondent. 

SHIRAS, District Judge. The Combination Bridge Company, 
the respondent herein, is a corporation created under the laws of 
the state of lowa, and is the owner of a combined railroad and 
wagon bridge across the Missouri river at Sioux City, lowa, which 
bridge was erected under the provisions of the act of congress ap- 
proved March 2, 1889 (25 Stat. 849) and the act amendatory there- 
ot, approved April 30, 1890 (26 Stat. 79). On the evening of July 
17, 1897, the steamer Benton, which waa then employed in the 
freight and passenger business upon the Missouri river, passed 
through the draw of the bridge on its way to the Big Sioux river, 
which enters the Missouri some four miles above the bridge, and 
the captain of the steamer notified the bridge tender, James Walsh, 
that the boat would return down the river, and pass the draw, at 
5 o'clocli, or thereabouts, the next morning, to wit, Sunday, July 
18th. The draw was turned by hand power, and Walsh, the bridge 
tender, who testifles that he was in charge of the draw in July, 
1897, also testifies that it required eight men to properly operate 
the sweeps, two in number, with which the draw was turned. The 
évidence further shows that the bridge company did not keep a 
force of men on the bridge at ail times to aid in manipulating the 
draw; that there were but few passages made by boata through 
the draw, an(l that it was the practice of the company to call on 
men living in the neighborhood of the bridge for aid when it was 
necessary to open the draw; that on the evening of July 17th 
Walsh notifled a number of thèse men that the draw was to be 
opened the next morning at 5 o'clock, and in pursuance of this 
notice thèse men were at the draw at about the time named. The 
évidence further shows that the steamer left the landing in the Big 
Sioux river on the morning of the 18th, reaching the Missouri at 
5 minutes past 5, and at 10 minutes past 5 the proper signal for 
the opening of the draw was given by the steam whistle on the 
boat, and was repeated at short intervais as the boat came down 
the river, the signais being heard by the men who were to open the 
draw. The Benton continued on its way towards the bridge until 
it reached a point about 1,200 feet from the draw, and, the draw 
not being then open so as to admit the passage of the steamer, 
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the captain attempted to make the sHore on the Hebraska side of 
the river, but in approac.hing the same the bqat struck upon some 
submerged piles in the river, knocking a hole in the hull. The 
efEort to land proved ftitile, and the steamer was svs'ept down by 
the current into the draw, which by that time had been partly 
opened, and the pressure of the boat f orced the draw open, so that 
the steamer passed through, and it was flnally landed on the lowa 
shore, near the foot of Jackson street, in SiouxCity, where it flnally 
sunk, and became practically a total wreck and loss. The évidence 
further shows that the reason why the draw was not opened more 
promptly was due to thè fàiiui'e of the bridge tender, Walsh, to 
reach the draw, and direct its opening, in açcordance with the 
notice he had received the evening previous. The évidence shows 
that when the men who had been notifled by Walsh to be in at- 
tendance saw the boat coming down towards the bridge, they did 
not undertake to open the draw. They evidently acted in the be- 
lief that they had no authority in the premises in the absence of 
Walsh. When they found that Walsh was not présent, they sent 
at least two messengers ta hunt him up, and notify him that the 
boat was coming, but théy did not attempt to open the draw until 
they had received a signal to that efifect from Walsh, Who testi- 
âes that he gave the signal by waiving his hând, and calling out 
to them, as he was coming towards the draw; and in obédience 
to this signal the meii began to opeù the draw about 20 minutes 
past 5. There can be but one conclusion drawn from the évidence 
on this point, and that Is that the failure to open the draw morè 
promptly was due to the négligence of Walsh in nôt being at the 
draw in proper seasoH. The duty of'the bridge Company was to 
open the draw withaU reasonable promptness for the passage of 
the BentOn on the downward trip, and, as it is not questioned that 
the bridgé company had» been notiôéd: through its agent, the bridge 
tender, tliat the Benton proposed to pass the dfaw at about 5 
o'Clock, it was the dilty of the cotnpany to ùSe ordinary care to 
hâve the draw open Whéri thé boat bame down the river in pur- 
suance of the notice given the evening befôre. The évidence shows 
that it requires about 10 minutes to 'open the dràw, ànd yet with 
this knbwledge WalsK-did not cohiè tO the draw until fiilly 20 
minutes after 5, and, tlnder the circumstancfes developed in the 
évidence, it must be held that Walsh Was clearly négligent in the 
performance of the duty impôsed upon him, and his négligence in 
this partiçular is chargéàblé to the bridge company. 

ït is urged in argumeti^t on behalf of the bridge company that, 
as this accident happeûèd oh a Suliday, there wàs no obligation 
resting upon the company tô open thé dtaw on that day, and there- 
fore the company cannot bé héld liable for the failure in this par- 
tiçular, and in support of this proposition couhsel cite the provi- 
sions of the' statutés of the States of lowa and Nebraska forbidding 
the doing of cértiàin kinds of labot bii" :that day;' but both of thèse 
StatuteS contàin thé proviso that hôtiiing thereih contained shall 
be constrUed to prêtent pefsohs travelifig or familles emigrating 
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from pursuing their journey, or keepers of toll bddges, toU gâtes, 
and ferrymen from attending to the same, and it would seem, 
tlierefore, that attendance upon this bridge would corne within the 
exception to the statute, even if it should be held that thèse stat- 
utes are applicable to, bridges across the navigable rivers of the 
country such as the Mississippi, the Missouri, and the like, which, 
as avenues and means of commerce between the states, are under 
the control of the national government. It would certainly be a 
novel proposition to hold that steamboats upon thèse great rivers, 
engaged in the transportation of passengers and freight thereon, 
cannot pass the bridges now spanning the same on Sunday, be- 
cause the so-ealled Sunday laws of the states forbid the manual 
labor necessary to open the draw. 

It is further urged on behalf of the respondent company that the 
injury to the boat was caused by its striking upon the submerged 
piling in the attempt to make a landing, and for the injury caused 
by the collision with the piling the bridge company is not respon- 
sible. The évidence shows that part of the injury to the boat was 
the resuit of the collision with the piling, and part was caused by 
the boat striking the bridge when it was f orced through the draw, 
but thèse successive injuries resulted from one and the same cause, 
to wit, the failure to promptly open the draw upon the apptoach 
of the boat, which failure was due to the négligence of the person 
<;o whom the bridge company had intrusted the duty of controlling 
the opening of the draw. It was the failure on part of the com- 
pany to hâve the draw opened that created the necessity for mak- 
ing a landing, and the collision with the piling bas the same causal 
connection with the négligence of the company as bas the colli- 
sion with the bridge when the boat was f orced through the draw ; 
and, if the company is liable for the injuries resulting from the 
latter collision, it must be equally liable for the injury resulting 
from the collision with the piling. Thus it is well settled that if 
one vessel negligently runs against another that is moored to a 
dock or wharf, and thereby breaks the fastenings of the latter, 
thus setting it adrift, and it is carried by force of the current 
against the shore, or against some obstruction in the river or har- 
bor, and by collision therewith is caused to sink, the coUiding 
vessel is liable not only for the injury caused by the aetual colli- 
sion between the two vessels, but also for that resulting from the 
striking against the shore or other obstruction; and this rule is 
applied in cases wherein there was no collision between the ves- 
sels, as in the case of The Léo, 15 Fed. Cas. 325, wherein a propeller, 
while at a pier, created such a swell in the water that it broke 
the fastenings of a canal boat, which then collided with a bulk- 
head, causing it to sink, and the propeller was held liable for the 
loss of the canal boat. So, in Tlie C. H. Northam, 5 Fed. Cas. 
()44, a steamer was held liable for the damage to a canal boat 
forming part of a tow in charge of a tug, which resulted from the 
suction and swell caused by the rapid movement of the steamer 
in close proximity to the tow. whereby the canal boats were dashed 
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against ééch otàer. If the draw had been opened in due season, 
the Benten would undoubtedly hâve safely passed the bridge, but 
thi-ôugh' the négligence of the respondent the boà;tîwas compelled 
to niakiff the attempt to reach the shore, and the bridge company 
muet be-heïd responsible for the-risks inTOlved in so doing. Hav- 
ing, by nëg^ligence on its part, created the necessity for making 
a landing on part of the boat; it cannot escape liability for the in- 
juries causéd to the Benton in the effort to reach the shore, on the 
theory that there was no causal connection between the act of 
négligence, to wit, the failure to open the draw, and the striking 
of the submerged piles by the b©at in the effort to reach the shore. 
It is further contended on behalf of the bridge company that, ad- 
mitting it to be shown that there was négligence on its part in 
that the draw was not promptly opened, nevertheless the parties in 
charge of the Benton were also négligent in that they approached 
so near to the bridge bef ore attempting to make a landing, it being 
apparent to them that the draw was not open. There can be no 
question of the fact that' it was the duty of the parties in charge 
of the Benton to use ail due care in the management of the boat 
when api^oaching the bridge, ahd' the contention of the respondent 
is that aâ the boat came down the river, and for a distance of at least 
tWô miles, the bridge was iù plain sight, so that the parties in 
chargé knëw that the draw was not open, and with that knowledge 
tiiey shoiild hâve stopped the boat at a safe distance from the bridge, 
and that the failurê'so to do constituted négligence on their part, 
contributing to the accident. The évidence shows that the boat 
was moving at a moderate rate of speedj and the parties in charge saw 
the men at the draw; and, in view of the notice given to the bridge 
company the previous night of the need of having the draw open, 
was it not a reasonable supposition on their part that the men in 
charge would commence to open the draw in time for the passage 
of the boat, and therefore can it be said that the Benton was in fault 
because those in charge of the steamer brought it within 1,200 feet 
of the bridge bef ore attempting to stop its progress? It is clear 
from the évidence that, had it not been for the submerged piles in 
the river, the boat; would hâve safely reached the shore, so that the 
facts do not présent the question that would hâve arisen had the 
boat been allowed to corne so close tO the bridge that, when the par- 
ties in charge attempted to arrest its course, it could not be done, 
and the boat collided with the bridge. The évidence justifles the 
conclu;sion that the boat could hâve been safely landed had it not 
been for striking against the hidden piles, and therefore the fact 
that the landing was not attempted until the boat was within 1,200 
feet of the bridge does not prove want of due care on part of the 
Benton. The évidence shows that both the captain and pilot of the 
Benton knew that there were sunken obstructions above the bridge, 
and in the neighborhood of the place where the attempt to land the 
boat was made, but it is not shown that they knew the exact location 
of thèse obstructions, and, taking the entire facts into considéra- 
tion, it cannot be said that the parties in charge of the steamer were 
négligent in attempting to make a landing where it was attempted. 
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If, through the fault of the bridge company, a sudden necessity was 
imposed upon the Benton to make a landing to avoid being swept 
against the bridge, and in making the landing the boat had been 
swept against the shore itself, and had been injured, it would not be 
open to the bridge company to escape liability by claiming that the 
Benton could see the shore, and ought not to hâve approached it. The 
rule is well settled that, where the négligence of one party imposes 
risk and danger upon another, an error of judgment, committed in the 
haste and confusion incident to the situation, will not be imputed 
as a fault to the party thus compelled to act without time for careful 
investigation of his surroundings. Thus, in the case of The Belle, 
3 Fed. Cas. 127, it was said : 

"The movement was made in a moment of alarm and of Imminent and over- 
whelming péril,— péril into whieh tlie vessel had been brought by the fault 
of the Belle, and by no fault of the Tempest. The error of a vessel thus 
brought into immédiate jeopardy by the fault of another, committed in a mo- 
ment of alarm, will not subject her to damages, nor prevent her recovery. 
This is a perf ectly f amiliar principle of constant application by courts of ad- 
miralty." 

In the case of The Pavorita, 8 Fed. Cas. 1099, the rule was stated 
asfollows: 

"The pilot was acting in good faith, in a situation of great jjeril; and an 
opinion formed af ter the event, which should pronourice his judgment erro- 
neous, ought not to be décisive of fault on his part, casting the loss upon the 
libelants. It is a f amiliar and well-settled rule that when a vessel is placed In 
imminent jeopardy by the fault of another the discrétion which her mariners 
are called upon instantly, and in the very jaws of the péril, to exercise to efCe'ct 
deliverance, is not to be closely critieised, nor their conduct to be condemned, 
unless very plainly négligent or unskillful. Sudden danger and unavoidable 
alarm in a degree disqualify for the exercise of that calm weighing of chances 
and a deliberate choice of the best possible mode of escape which may, under 
other circurûstances, be required." 

After the event has occurred, it is an easy matter for witnessea 
to point out that the accident might hâve been prevented by slight 
changés in the action of the parties in charge of the Benton, but that 
is not the final test which détermines the question of négligence on 
their part. Wisdom that cornes from the contemplation of an event 
after it has happened is of easy acquirement, but it cannot be made 
the test for determining whether there was or not a lack of care on 
part of the actors, preceding the occurrence of the event. When it 
became apparent to the oflficers of the Benton that the draw was not 
to be opened, and that immédiate action must be taken to prevent 
the boat from striking the bridge, there was not time nor opportunity 
for making an examination of the shore for hidden obstructions, nor 
for selecting a certainly safe place to make a landing. The pressing 
necessity was to get the Benton to the shore, and the risks inhering 
in the situation should not be cast on the Benton, but upon the 
bridge company, by whose négligence the necessity for making the 
landing was created. Upon this branch of the case the conclusion 
must be that it is not made clear that there was négligence on part 
ot the Benton, and theref ore it is not a case for a division bf the 
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damages, but the whole liabilitj must be adjudged against the 
bridge Company. 

In discussing the amount of the i damages to be awarded, counsel 
for the bridge oompiariy eamestly contend that af ter the Benton 
passed through the dM(w the parties in charge should hâve talcen the 
beat to a point where the water was shallow, so that, even if the boat 
did sink, it could hâve been raieed and repaired, thns preventing a 
total loss; and that this could hâve been doue either by the power 
iof the Benton, in its disabled condition, or by procuring the services 
of another steamer. The évidence shows that the Benton, after pass- 
ing the bridge, was badly disabled, and does not support the conclu- 
sion that tha boat could hâve been landed or taken by its own ma- 
chinery to any other point than the one to which the current swept 
the boat after pasping the draw; nor does the évidence make it cer- 
tain, or even probable, that the Benton could hâve been towed by 
any other steamer to a safer landing. It was, of course, the duty of 
thèse in charge of the Benton to do ail that was reasonably in their 
power to keép the boat from sinking, or, if that could not be pre- 
vented, to save as much as possible of the machinery and appurte- 
nances; but the évidence justifiés the conclusion that the sinking 
of the boat is not to be attributed to any lack of care on part of 
the officers of the boat, and therefore the respondent must be held 
liàble for the fair value of the Benton, deducting therefrom such sum; 
as fairly represents the value of what might hâve been saved by the 
exercise of proper care on part of those in charge of the boat. Upon 
the question of thé actual value of the Benton, the witnesses are 
widely apart in their estimâtes. In the libel the value Ls placed 
at $8,000, and the witnesses on behalf of the libelants place the 
value at from |8,000 to $10,000, whereas the witnesses for the re- 
spondent put their estîmate at from |1,000 to $3,000, thus making 
the fair average of thèse estimâtes about $6,000. The évidence 
shows that the Benton was built in 1875, and by repairs to the hull 
and machinery had been kept in good condition. T. B. Sims, one of 
the libelants, bought the boat at marshal's sale in the spriug of 1896 
for the sum of $1,450, having instructed his agent, through whom 
he made the purchase, to bid as high ag $3,000 for the boat. In the 
spring of 1897, he sold one-half of the boat to his ço-libelant, James 
P. Boland, for, the eum of $1,500. After the boat had been taken to 
Sioux Oity, Boland offered on behalf of Capt. Sims to sell his inter- 
est at the rate of $2,500 to $3,000 for. the half interest, which would 
make a total value of from $5,000 to $6,000. Taking into considéra- 
tion the entire évidence on the question of the value of the boat, 
it fairly justifies the conclusion that the actual value of the Benton 
at the time of the accident would not exceed $6,000. The évidence 
further shows that, after the boat was landed at the foot of Jackson 
Street, theilarger part of thç. machinery and appurtenances of the 
boat could hâve been removed, and Oapt. Boland was making progrees 
in that direction when a, writ of attachment was served on the boat 
by the sheriff of Woodbury county to secure payment of a bill for 
coal, due from the boat, and when.this was done no further effort was 
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made to save the machinery, and the boat became practically a total 
loss. The respondent is nowise responsible for the cessation of the 
work of salvage following the service of the writ of attachment, 
and it is elear that with proper effort on part of Capt. Boland, the 
work of saving the machinery could hâve been pfoceeded with not- 
withstanding the service of the attachment; and the évidence tends 
strongly to show that with proper effort the larger part of the ma- 
chinery on the boat could bave been eaved, and to an amount that 
would probably hâve netted the sum of $1,500 over and above the 
expense of salvage. Deducting this sum from the value of the boat, 
leaves a difiference of |4,500 as the amount of the damages to which 
the libelants are entitled, and a decree in their favor for that amount 
and costs will therefore be entered against the respondent 



THE JOHN B. DALLAS. 

(District Court, D. New Jersey. June 12, 1899.) 

1. CoLt.isiON — Soit por Damaqes— Parties. 

A purchaser of a vessel, who had made part payment tliereon, and was 
in lawfvil possession, under a covenant to keep her in good repair and run- 
ning order, at the time she was Injured in a collision, although the légal 
title remained in the vendor, may maintain a suit in admiralty to recover 
damages for the injury. 

3. Samb— Settlement with Third Person. 

The claimant of a vessel libeled for collision cannot relieve the vessel 
from liability to the Ubelant by any settlement made after the suit was 
commenced with one not a party to the record, and without the libelant's 
consent. 

This was a suit in rem to recover damages for collision. 

Hyland & Zabriskie, for libelant. 
Deady & Goodrich, for claimant. 

KIEKPATRIGK, District Judge. The canal boat Hunt while in 
tow came in collision with the steam tug John B. Dallas, and was 
seriously injured. It is admitted that the Hunt was in no way 
responsible for the collision, and that she is entitled to damages. 
The libel in this case was ûled by Joseph D. Lafayette, who at the 
time was the captain of the Hunt, and in lawful possession of her 
under a contract of sale which provided for payments to be made 
from time to time, the title to remain in the vendor until ail of the 
payments had been made. The contract of sale also provided that 
the eaid Lafayette was to "keep the said boat in good repair and run- 
ning order at his own cost and expense." There is some controversy 
over the amount which had been paid by Lafayette on account of the 
purchase prlce of the Hunt at the time of the collision, but it is con- 
ceded that it was in excess of the one-half of the purchase price. 
The légal title of the Hunt was, however, still in the vendor, — one 
Jesse Billings. The question presented for considération is whether 
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the libelant, liaving an équitable iaterest in the Hunt, being in law- 
ful possession of her at thie time of the accident, under a coyenant 
to keep her in "good repair and running order," bas a status in tliis 
court to maintain an action in rem for damages resulting from colli- 
sion. This question, it seems to me, must be answered in the 
aflSrmative. The case is, in principle, analogous to The Minna, L. R. 
2 Adm. & Ecc. 97, in which the plaintiffs had hired a barge upon 
the terms that she was to be at their risk, and to be returned by them 
to her owners in as gobd condition as when delivered to the plain- 
tiffs. The barge wae injured in collision while in plaintiffs' care, and, 
upon suit brought, it was contended that plaintiffs had no right or 
title to maintain the action. But Philemon, J., said that the court 
of admirai ty should take jurisdlction. With The Minna as a précè- 
dent, his honor, Judge Acheson, held in The Venture, 18 Fed. 463, 
that he saw no good reason for denying to bailees, who might main- 
tain an action at common law for their damages, the right to recover 
in admiralty full damages for an injury to pro]jerty under bailment, 
whether the suit was in personam or in rem. 

But it is contended on behalf of the claimants that the libelant 
ought not to maintain this suit, because the claimants hâve made a 
settlement with the holder of the légal title of the Hunt. That set- 
tlement, the record shows, was not made until after suit was begun 
by the libelant herein for the enforcement of his rights and the pro- 
tection of his interests. The claimants herein had at that time full 
knowledge of the équitable interest of Lafayette in the Hunt, and 
of his contract obligation to keep her in repair. Billings, the holder 
of the légal title, was not a party to the suit, nor did the claimants 
take any steps towards making him so. The settlement was made 
without the intervention of the court, against the protest of the 
libelant herein, and not until after the claimants herein had received 
a bond indemnifying them against loss for so doing. Under thèse 
circumstances the claimants herein could not by any payment to 
Billings, not a party to the suit, relieve themselves and the tugboat 
John B. Dallas from their known liability to Lafayette, compel him 
to abandon his suit lâwfully bégun, and remit him, contrary to his 
will, and perhaps his interests, to an uncertain remedy against a 
third party. There could not be any settlement of the amounf of 
damages to which the libelant herein was entitled, without his con- 
sent. The voluntary payment to Billings will not prevent Lafayette 
from prosecuting his suit in this court. There should be an interloc- 
utory decree in favor of the libelant, with usual order of référence. 
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ALABAMA IRON & RAILvVAY CO. v. AUSTIN et al. 
(Circuit Court of Appeals, Fiftli Circuit. May 23, 1899.) 

No. 786. 

i. Equitt — JuRisDicTroN — National Banks— Pkeferencbs. 

Equity bas jurisdiction of a bill by a receiver of a national bank to set 
aside a transfer of notes made by tlie banlt to prêter a creditor. 

2. SAMB— PlEADING AND PhOOP— VaUIANCE. 

À bill by the receiver of a bank to set aside a preferential transfer of 
notes, in violation of Rev. St. § 5242, is not sustained by proof tbat the 
notes were put into the transferee's hands for payment by him, and that, 
instead of paying them, he wrongfuUy kept them. 

3. Same— Evidence— Res Jddicata. 

Ti^'here an order dismisslng a law case is pleaded in bar in an equity suit, 
and no proof is offered except the order itself, défendant cannot show the 
nature of the law case by affidavit after trial. 

Appeal from the Circuit Court of the United States for the Northern 
District of Alabama. 

In April, 1893, R. W. Austin, as receiver of the First National Bank of Shef- 
fleld, Ala., flled his bill of complaint in the United States circuit court for the 
Northern district of Alabama against the Alabama Iron & Rallway Company. 
He alleged that he was duly appointed by the comptroller of the currency to the 
oflice of receiver of said bank; that on the llth day of November, 1889, the First 
National Bank of Sheflield was indebted to the Sheflfield & Birmingham Coal, 
Iron & Rallway Company in the sum of $10,000; that at that time sald Fisst 
National Bank was largely indebted, and that the amount of Its liabilities ex- 
ceeded the value of its assets; that this fact was known to the président, cash- 
1er, and directors of the bank, and it was known and apparent to said oflicers 
that said First National Bank would presently be nnable to meet its obliga- 
tions, and that it would soon be obliged to suspend its business; that in contem- 
plation of such insolvency, and with a view of giving préférence to Jacob G. 
Chamberlain, receiver of the Sheffield & Birmingham Coal, Iron & Railway 
Company, over its other ereditors, and also with a view and for the purpose of 
preventing the application of its assets în the manner prescribed by the lawa 
of the United States, said First National Bank did on the llth day of Novem- 
ber, 1889, transfer, assign, anrt deliver to said receiver, as collatéral to secure 
its said préviens debts, certain seven notes of H. B. Tompkins, aggregating 
.^8,506.27; that Chamberlain was appointed by said court receiver of said Shef- 
field & Birmingham Coal, Iron & Railway Company, which was subsequently 
dissolved and reorganized under the name and style of the Alabama Iron & Rail- 
way Company; that said notes were by said receiver, Chamberlain, dehvered 
to the défendant corporation, the Alabama Iron & Railway Company, and that 
said notes are held by said défendant corporation, and were received by it, with 
full notice of ail the facts above stated; that the défendant corporation aiso 
holds and owns the said claim against the said bank; that the défendant corpo- 
ration now holds the said assets, and claims the right to apply them or the 
proceeds of their collection to the said debts of said First National Bank to the 
défendant corporation, and that, if the défendant corporation is allowed to do 
this, it will be an illégal préférence over the other ereditors of said First 
National Bank; that tlie assets of said bank are insufflaient to pay its debts; 
that the said transfer to the défendant corporation was fraudulent and void; 
and that the said assets are the property of the orator, Richard W. Austin, to 
be administered by him as such receiver. The bill of complaint required the 
défendant corporation to answer, but without oath, the following interroga- 
tories: Whether the défendant corporation, on tlie llth of November, 1889. 
had on account the claim against the First National Bank of Slieffleld, and, if 
so, the amount thereof; whether or not the notes were transferred to the de- 
fendant corporation, and, if so, when and on what considération; whether or 
not at the time of said transfer the First National Bank of Sheflield was insol- 
94 F.— 57 
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vent; whether or not at the tlme of said transfer it was in contemplation of 
insolveney; T^héthet or notany of saia fibtes âo transférrea to the défendant 
corporation hâve been coUected, and, if so, what snms were collected. The 
bill of complalnt 'pràyed that the court décree the transfer of sald notes to the 
défendant corporation to be null and vold, ^nd that the same are still the prop- 
erty of said First National Bank; that the défendant corporation be required 
to deliver the notes to the complainant, :^r to.pay him the proeeeds of the col- 
lectiop thereof; that the complainant hay^.a,décreeagainsttbe défendant cor- 
poration for the said ,asset$; I ^nd that tl\é ijoniplainant recover tte same, to be 
administered and applied to the payment of the' claims of the crëditots of said 
First N;a,tional Bank. „ On Qctober 10,, 1894, tjbie défendant corpbration flled tts 
ansvperr It admitt^d tjhat ,on the ll'th day of November, 1889, the said First 
Natlon3]l,JBa,îik was Indélitéa tp fhç S,lie%13& .Birmingham Coal, tron & Rall- 
way Company iri a large aipount otthoMxV, JtJi'îro'tted that'ëaid bank was at 
that time largely indebted; but whethët «s liabilltieg dXbeéàed the value of its 
assets, a»d whether this fact was known tq the président and other offlcers of 
thèbanikj and whether te' wàs known and 'âiiparént to the officêrs of the bank 
that it Tifonid soon be obliged to suspend îts'buèSbfess, the respôndëht averred that 
it dtdnot know, and asked that strict; jirôiîif'bf Said allégations be required. 
The jj-espondent admitted that the notes were delivered tp Chamberlain, as 
recélVer, but denled that théy wëre trànsferred' in contemplation of Insolvency, 
or with a view of giving a préférence to Chamberlain, as recelver. The re- 
spondept ftv.eîjredthat it was irtformedand.be^eved that, the notes were tràns- 
ferred ;t<>-|!6hamberiain in thp,usnài course ofib'usiness, and denied that they 
were trànsferred with the/yiew ai;d for ttie;|n^rppse çf; preyenting the appli- 
cation of thC; assets of ^é .bàpk in ; accoçàinçè wit$ , tbe law's of the United 
States. , The respond^ntf uïtheranswej;eà,fltiat, a day, prjtjWopr^^ to the llth 
day of Novenjber, 1889, CIiaihberla,ip, î^S' recelver, mà^e a. deposi^ with said 
bfink of a large amouijt p( |sre>y ïork f^cchàage,! which was to be collected for 
hiin by the bank, and,was to be deUyere^, tq biWiWhen collected,; that th^ cash- 
iér of tjji^bank, without ,ih?trucjlia(^^,jtjïj.jfcWt ,effect,^, W the account of 

Chambprl^in with the, aiçpqmît pï,sucli;c(epoeàti,',,tbat pii;sâid llth day of Novem- 
ber, 1889, ChamberlàiUjliîfLrning that Mmppd^^^ àra.'^'î^ bijr sald bank on its 
New Ypr|c correspondeuitlia^ been prptesfeaji;Weiit,tp,thq çashjer of said First 
National ÎBank, and t^legçaphed.to its. preâpent,, wl^P Vsfa^ tjien in New York, 
and Jnf<jrmea both of thejn, th^t, he would ?tpp, pa,yiilent,ôf said drafts if the 
san^e ,were still ijnpaid, an,d, if his salû{,dïfl.^ts îvi^rp pajd, h^ would demand the 
proeeeds, o( , sald colleçjiion^, ^.nd the p^yment ' oï , his account; that the càshier 
of said ban^ Informed hiif»,.when he jWfas,^bpUt to withdïaw the amount to his 
crédit, that there had beèn protests ifiade of > one of . its papers, , but that the 
sanie hjid been njade goodj and that th# bank wrs in good condition, and, sald 
Chamberlain Inslsting oftdïawing out;th,«, amount to bis c^it, the cashier 
informiÇii h\tfx that he had sufBcient f unds |fl p^y his dépolit,, but that the pay- 
ment of ^^çp a. large ampuiit of mpnçy:,wa^ more tj^an, the, bank had expeeted, 
and its wlthdrawal wpuld be a great.inqonyenienee, ,;a,nà;,.would temporarily 
crlpplC; thé institution; that CliEimberlal» Insisted on, wWhdràwlng the balance 
and stppjping the payment of his drafts, unl,çss the .bjank: would secure him 
against Ibss;, whereupon the cashier deljv^red to him said, notes as collatéral 
securiiy for the amount of his account. The .respondpjitidenléd that the Shef- 
field & Birmingham Coal, Iron & K^ilway Company was, (iissolved, and reor- 
ganized under the name of the Alabaflia ïr<;>n & Bailwày Company, but that the 
fact is that the property of the former corporation was, by order of said court, 
sold.and purchased by one Napoléon Hill, trustée, and, whlle it is true that a 
large part of the property fprmerly owned by said Sheffleld & Birmingham Coal, 
Iron & Railway Company was subscribed tp and became tjie. property of the re^ 
spoiident, yet the respondent dénies that said notes were delivered to It by Cham- 
berlain, ;as recelver, but the same were sol^ and delivered by the offlcer of sald 
court,; wbo made sale therëof under its decree to the purchaser thereof, and the 
notes came In the possession of the responde&t by being subscribed to its capital 
stock for valuable considération, and without any notice to it of the facts al- 
leged in the bill. The respondent admlts that it holds said notes, and claims 
the right to apply the proeeeds of thelr collection to the debt of said First Na- 
tional Bank, but it dénies that such action wpuld give it an illégal préférence 
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over the other creditprs of said bank. The respondent admits that the assets 
of tlie bank are insufticient to pay its debts in fuU, but dénies that the trans- 
fers to the respondent are fraudulent or void, or that the notes are the prop- 
erty of the complainant as receiver. In answer to the interrogatories, the 
respondent said that it dld pot at any time bave an account or claim agalnst 
the First, National Bank, except as transferree of, the account of the Sheffield 
&: Birmingham Coal, Iron & liailway Company, which, on the.llth day of No- 
yember, 1889,,amounted to — — dollars; that the notes were transferred to the 

respondent on the — — day of .^^ — , and the considération was ■; that, 

at the time of the transfer of the notes to the respondent, the bank was in- 
soh'ent, and had been in the hands of complainant, as receiver, for a consid- 
érable time; that none of the notes hâve been coUected. On November 1, 
1895, it was agreed in open court ''that the défendant hâve leave to amend his 
answer herein, and to file demurrers, and that 60 days' notice be granted for 
submission of proof, and that décision may he had in vacation upon arguments 
or briefs to be submitted within 90 days." On November 12, 1895, the défend- 
ant demurred, averring that there is no equity in the bill; that il appears by the 
allégations of the bill that the complainant has a complète and adéquate rem- 
edy at law; that It appears by the bill that the notes were never in the posses- 
sion of said bank after Richard W. Austin was appointed receiver thereof; and 
that the défendant derived title to ànd possession of said notes from said Cham- 
berlain, receiver of the Sheffield & Birmingham Coal, Iron & Railway Com- 
pany. On November 12, 1895, the défendant also filed a plea in bar, averring 
that before the filing of said bill said complainant had flled in said court, on 
the common-law side thereof, an action of detinue to recover from the défend- 
ant upon precisely the same cause of action as is set forth in said bill of com- 
plalnt; that said common-law cause was by complainant voluntarily dismissed 
out of the said court on the 14th day of Decembèr, 1894; and that the dismlssal 
of said common-law cause operated as a common-law retraxlt of the cause of 
action upon which it was founded. The replication was filed on November 
15, 1895. On April 14, 1898, the parties agreed that the cause might be sub- 
mitted for decree in vacation, and it was stipulated that the défendant might 
on the trial of the cause "insist upon the matter of défense set forth in the de- 
murrer, plea in bar, and answep.without waiving any of the rlghts of défense 
in either of said pleadings." The, cause came on to be heard before the" judge, 
in vacation, by consent of parties. The only proofs for the complainant were 
the dépositions of one T. L. Bénham and of Richard W. Austin, the complain- 
ant. Benham testified that he was the cashier of the bank; that on November 
11, 1889, the bank held among its assets the seven notes of H. B. Tompkins; 
that on or about that day he received a telegram from the président of the 
bank, who was then in New Yorlî City, instructing him to compute the interest 
on the notes, and to take fhem to Chamberlain, and get a check for them; that 
he complied with the Instructions by presenting the notes to Chamberlain for 
payment; that Chamberlain requested him to hold the notes a few days, and 
that he would let the witness kpow then whether he would pay them; that, 
after waiting a few days, he calléd on Chamberlain a second time; that Cham- 
berlain requested him to leave the notes with him, saying that he would hold 
them and consult certain dlreetors of his company, whom he was expecting to 
arrive soon; that he oalled on Chamberlain a third time, expecting to recelve 
payment of the notes; that Chamberlain theu informed him that said directors 
had instructed him to retain possession of the notes, and to hold them as col- 
latéral security against the amount which the bank owed him as receiver; thât 
18 days afterwards, namely, on Novelnber 29, 1889, the bank failed, Chamber- 
lain retaining possession of the notes. Richard W. Austin, the complainant, 
testified that, aside from the notes in controversy, the assets of the bank will 
pay about 25 per cent., and that, if the notes should be recovered and the 
amounts claimed upon them, the assets will pay about 30 per cent. Thls was 
ail the évidence offered for the complainant. 

The defendant's proof consisted only of an order of dismissal of a cause by 
Richard W. Austin, as receiver of said bank, against the Alabama Coal, Iron & 
Kailway Company. By an affldavlt of H. B. Tompkins, which is found in the 
record, madé on the 18th of November, 1898. evidently after the trial of this 
cause below, it would appeàr that ail thè original papers in the présent cause, 
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àsïïso Iii fhe commoû-law action rèferred to In the plea in bar, were lost prier 
to' the tolal below; that an order was madè on Aprîl 22, 1897, to re-«stabllsh 
tMe'iost pàpferS;' that the! papers in this eqtilty cause were re-established, but 
that thé papërè in the cômmon-ia-w cause were not. The final 'decree in thls 
cause wàs gignëd on Aûgust 15, 18Ô8. It recites that the cause was heard and 
determined ''BBon the bill, demurtër, answer, pleà, dépositions, and other docu- 
ments on file." The decree adjudged tbe assignment of said notes to be fraud- 
ulent and vbid, and the same was set ftside. The decree further proceeded to 
adjudge "that coniplàinant hâve and recover of the défendant the sum of 
$8,506.27 for the principal of the seven notes, With $4,593.37 as iriterest at G per 
cent, per annùpi, * • * making in the aggregate the sum of $13,099.64; 
and, if the sum Is not paid wlthin 30 daya, exécution should issue on complain- 
ant'sr demand, provided, however, tha,t the delivery of ail said notes to the elerk 
oîtiiW,^ court within 30 days shall be âceeptedin full satisfaction oï this decree." 
ïhë défendant corporation appealed, assigning for error, among other matters, 
vvlth rhùch particularlty and détail, thàt the démurrer and plea in bar should 
hay.j been sustained, and that there iè lio évidence to sustain the decree; also 
thiât the decree Is not in accordance ' with the prayer of the bill, In the brief 
On behalf of appëllant it is said: "Thé scopé and object of the prayer was for 
the rÇcovery of the seven notes, or for the proceeds of the same if they had been 
"c'ôll^ctéd, : * * * A decree for a spécifie sum of money, without proof of the 
,;vaiue o^tlie past-due notes, and whéii'tio part of the prayer was for the money 
value ,<if thé notes, nnless they had bëén cqllected, was obviously erroneous." 

H. B. Tompkins and R. 0. Alston, for appëllant. 
H, F. Caldwell, for appellee. 

Before FARDEE and McCORMICE, Circuit Judges, and PAR- 
LANGE, District Judge. 

PARliANGE, District Judge, 4fter stating the facts, delivered 
the opinion of the court. 

The appellee contends that, as the démurrer and the plea were 
flled àfter the answer, they came toô late, and should not be no- 
ticed. But it is clear that the complainànt consented that the dé- 
murrer and the plea might be flled and be passed upon, and he 
çanûot now be heard to object that they were improperly or unsea- 
sonably flled. The trial judge evidëntly was of opinion, and prop- 
erly so, that the démurrer and the, plea were before the court by 
consent of parties, and in the decree he passed on the démurrer 
and the plea, as well as on the merits. But there was no force in 
the démurrer. The bill made ont a suflQcient case to authorize a 
court of équity to také jurisdiction. As to the plea, whatever 
merit it may hâve had, the défendant failed to offer any proof in 
its support, and it was therefore proper to overrule it. The order 
dismissing the law case, standing alone, did not substantiate the 
plea. The attempts to show by sin âffidavit made after the trial of 
rtiis cause the nature of the law action which was dismissed can- 
not, of course, avail the appëllant On the merits, we are of opin- 
ion that the decree of the lower cpurt should be reversed, for the 
reason that the complâinant failed to prove his case. Three dif- 
férent théories as to the facts and çircumstances of this case are 
presented: The bill charges substantially that the notes were 
transferred by the bank in contemplation of bankruptcy and other- 
wise, in violation ofRev. St. U, S. § 5242, for a pre-existing debt of 
thO; bank. The answer avers, in effect, tha,t the transfer was not 
to secure a pre-existing debt, but to secure the collection of drafts 
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by the bank. The proof wonld make a case where the notes were 
put in the hands of the receiver of the SheflBeld & Birmingham 
Coal, Iron & Railway Company for payment by him, and where, 
instead of paying the notes, he kept them without right or author- 
ity. Inspection of the testimony of the two witnesses, which con- 
stitutes the en tire évidence for the complainant, shows that he 
failed to prove the essentials of his bill of complaint. 
In Eailroad Co. v. Bradleys, 10 Wall. 299, it was said: 

"It Is hardly necessary to repeat the axioms in the equity law of procédure 
that the allégations and proofs must agrée, that the court can consider only 
what is put in issue by the pleadings, that averments without proofs and proOfS 
without averments are alike unavailing, and that the deeree must conform to 
the scope and object of the prayer, and cannot go beyond them." 

The deeree appealed from is reversed, and the cause is remanded 
to said circuit court, with instructions to dismiss the bilI. 



REINHAEï et al. v. AUGUSTA MIN. & INV. CO. MANHATTAN TBUST 
CO. V. SAME. VAN VOLKENBURGH et al. v. PEOUT et al. 

(Circuit Court of Appeals, Fifth Circuit. May 31, 1899.) 

Xo. 734. 

1. COKPOH.'V.TIONS— RbCEIVEBB — FUND ChARGBABLE WITH ExPBNSES. 

A receiver was appointed for a mining corporation, upon a bill alleging 
insolvency of the corporation, and inability to earn its charges and oper- 
ating expenses. By consent, he was to operate the mines, and was aur 
thorized to borrow money, and was directed to pay ail debts for labor and 
supplies incurred by the corporation within the six months preceding his 
appointment; payment to be made from earnings and income, or from 
money borrowed. Held, that the expenses of the receivership and the debts 
for labor and supplies were not payable alone out of the income and rev- 
enues of the corporation, but they might be paid out of the corpus of the 
estate. 
" Same— MoBTGAaEs— Priobitt. 

The receivership was afterwards extended to a suit to foreclose a mort- 
gagé of the mining property, on motion of the trustée of the mortgage; 
md a deeree was passed, without objection, ordering a sale, and giving the 
Jebts for labor and supplies, and the expenses of the receivership, priority 
over the mortgage. A deeree of distribution was passed in accordance 
with the deeree of foreclosure, and no appeal was taken tlierefrom, except 
by certain of the mortgage bondholders, who had caused the receiver to 
be appointed. Held, that the mortgage bonds were not entitled to priority 
over said expenses and debts, since the parties had agreed otherwise. 

Appeal from the Circuit Court of the United States for the Northern 
District of Georgia. 

On October 12, 1892, Joseph W. lîeinhart, Phillip Van Volljenburgh, and 
others, citizens of the state of New York, filed their bill in equity in the circuit 
court of the United States for the Northern district of Georgia. The bill was 
brought for the complainants named in the bill, and sueh others as might there- 
after be joined as complainants. The bill averred that the Augusta Mining 
& Investment Company, incorporated under the laws of the state of Virginia, 
owes the complainants certain promissory notes, due on demand, for mohey 
loaned said corporation to enable it to carry on its business in Polk county, Gà.; 
that payment of the notes had been retused, the corporation alleging as a rea- 
son for the refusai lack of money to pay the notes, or any part of them; that, in 
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addition to said notes, said corporation was largely indebted to other parties, 
lt8 ïHrincipaliiBdBbtedness being the fenm ôf |400,000 of flrst mortgage bonds, 
tberoajflçlty^icff Ts^hit^^i^l» ijesld and coDtroUed by the complalnants; that, wliile 
said DÔnds vyere iiot yçtVduê^, çomplainants ibelieved ftnd charge^ tbat tîbiere was 
gréa'f'dàngérj o>v)ng to thé cMracter rttid xiondltlon of the àssfets of thé corpo- 
ratibii.'^'âhâ'its'iiiiftbïlity ttt ^rdpeHy bperàtd and carry on Its biisinéss, on account 
of financial embarrassmentsi that it would aot be able to pay the bonds when 
they bç.came due; that but i;ecently Ijej^r^ the filing of the bill the, corporation, 
being in need of funds tp.pay its curf ent expenses, and to meet its pbUgations, 
which amounted to ¥75,o6ô, llssued debentpre bonds for $7»,0p0; thé principal 
oreditors of the corpoi'àtion ■ agreeing to tàlie said bonds in lîayment of their 
olaJmSi .flHd the complalnants hold, as guch creditors, a majority of said deben- 
ture bonds, to wit, $40,000; that the interest due on said debenture bonds was 
nofc paid by the .corporation, because of its iuability to pay the same; , that the 
corporation was largely indebted over and above the items of indebtedness 
above set out; that the corporation was the owner of large quantities of ore 
lands sittiated in the states of Virginia, Alabama, and Georgia; that said qre 
lands Wére very valuable, if the same coïild be fully equipped and operated, but 
that the défendant eorporatJ«n,was operating only three of its dre plants, and 
liad equipped another, and was preparing to operate the same; that, while it 
was true that the above property was valuable, yet that its value was less than 
the indebtedness of the company, and, if permitted to be brought to a forced 
sale or placed upon the marlîet, it would be greatly sacrificed, and would not 
realize enough to pay.any of its indebtedness; that not only Was thls true, but 
tliat the (^pf endjant . had not beeji able to efirnàts fixed charges and operating 
oxpenses,' but said charges and expehses had been allowed to aecumulate until 
the corporatloa had become Insolvent, and, unless its property and assets were 
talten in cliarge by a court of equity, the complalnants and other creditors 
would not receive paymént of their debts; and that, even under the best man- 
agement, it was yery doubtful if the corporation could meet its Jiabilities, and 
Gspecially wou'ld tliis be truè ii the défendant were not protectedii'om vexatious 
litî'gatltiû abd 'attachménts,- and other proceedîngs which wére then threatened 
agairist it, fïi'é '^iïeict of 'wfilçh'would be to entirely destroy ail prospects for the 
paynàent df 'the ciiilnplalnaiits' clairii theh due., pnd the ùttër riiin of the only 
security, which the çoinpla!iiiants hold, being firat mortgage bonds and debenture 
bonds. Thé coinplàinantà, in their own behalf, and in hehàlf of such other 
créditorà as rai^ht beçpmë parties to the bili, prayed that the corporation miglit 
be brought to Sale, pr tliqt if It should be deeméd advisàblë, pn.àccount of the 
peculiar natTlre and cliarîlôér ;ôf the, property, and on accpunt pf the fact that 
some of tlie' debts were diife and soïne not due, that' ho sale bf the property 
should be had, but that the property should be Icept together and operated by a 
receiver, and the profits of such business should be applied td thé payment of the 
coinplainanfè" debts ,»ihd Such other debts as might be due, aiid the corpus main- 
tairied intact fbr the payment of thé debts not due, then the complainants prayed 
that the court might 'decréé accordingiy. They prayed fdrther for the appolnt- 
raent of a récéiver to take jiossession of the property, with thé usual powers of 
reCéiver's iii stich cases, with tbe powei' to nianage and operate ail of the ore 
l)anks then equiïiped and lii opération, and with power tp equip and operate 
moré .if it' should be deeméd advisabl 8, and receive ail thp earnihgs and income 
thereoî duriiig the' pendency Pf thé suit, and with such othér powers as should 
seem to the court right and proper. ' 

On the ^ame day on which the, above bill of complaint was filed, to wlt, on 
October 12, 1890,' Charles W. Hasldns was appointed temporary receiver. thQ 
défendant corporation consenting to the appointment. The receiver was direct- 
ed by thç.ordpr appointing.him-to talie possession of ail the proi^erty of the cor- 
poration, with power as prayed for in the bill of, complaint, and to manage, oi>er- 
ate, anç^ ma:(ntain the seyeral ore banks, with authority to employ otflcers, em- 
ployés, ,aA(î >^,prliiiien, to Ij^jep the property equipped and in opération, and to col- 
lect ail rejit^,ii,îid revenues dçriyed from. the property oyer and above ail expenses 
and li£^bilit|i,esaùthorized by the order of appointment. The receiver was speclally 
a,uthôf;iziç,iî to pay ail necessavy and, current expenses in the opération of the ore 
banks.',: t't was also ordered that,the, debts for labor and for supplies and ma- 
terials'dpne or furnished since July 1, 18D2, be paid by the receiver. ïhe aljfbve 
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order of October 12, 1802, was made on the motion of complainants. On Oc- 
tober 19, 1892, the receiver reported to the court that by the order appointing 
him he was authorized to pay for materials and supplies furnished to the com- 
pahy, and wages for labor, since July 1, 1892, but that on account of extraordi- 
nary worls done by the company, in building a railroad from the company's 
property to the East & West Eailway, he had not sufficient funds in hand to pay 
ail thèse expenses covered by the court's order; and the receiver therefore asked 
that he bé authorized and empowered to borrow not more than $12,000, or sueh 
part thereof as might be necessary, upon his note or notes, drawing not more 
than 8 jwr cent, interest, and the notes extending for a period not exceeding 
12 months,— the receiver to report his action in the premises to the court. TJpon 
this application, the court, on October 19, 1892, with the consent of the com- 
plainants, made an order authorizing the receiver to borrow not exceeding $12,- 
000, under the terms and for the purposes set forth in the application. On 
October 31, 1892, on the motion of the complainants for the appointment of a 
perm.anent receiver, the défendant corporation consenting, the court appointed 
Charles W. Haskins as permanent receiver. Amongst other things, the order 
provided' that: "It is further ordered, in addition to the powers heretofore 
vested in sâid receiver by the orders of this court, that he is hereby authorized 
to pay ont of snch fund, as such receiver, that may corne into his hands, from 
the earnings and income of the property, or that he bas been or may be author- 
ized by this court to borrovs' for such purposeS, ail the dobts due for labot and 
wages and for materials and supplies donfe and furnished to said défendant 
corporation for six months prier to his appointment as receiver. * * * It is 
fnrther ordered that ail matters and things set forth in the order appointing said 
Haskins temporary receiver, and also in the order heretofore granted by the 
court authorizing said receiver to borrow money for the purposes set forth in 
said order, be, and the same are hereby, ratifled and reaffirmed, and made a 
part of thi^ order, in so far as they are appropriate and proper." On the 31st 
of May, 1893, the Manhattan Trust Company flled its bill of complaint in the 
United States circuit court for the Northern district of Oeorgia. It alleged that 
it was the trustée of a moi'tgage' executed by the Augusta Mining & Inyèst- 
ment Company to secure an issue of .'Ç396;000 of Urst mortgage bonds; that the 
défendant corporation 'had made default in the payment of interest due upon 
the bonds; that by reasOn of such defatilt the bonds had become due, under the 
1i>rms of the mortgage; and that the eomplainant was entitled to a foreclosure 
of the same. ïbe bill made spécial référence to the bill of complaint flled on 
Octolwr 12, 1892, by Joseph W. Heinhart and others, which has already been 
stated. Spécial référence was also made to the !ij)poiutment of Haskins as 
receiver, and to the above-mentioned orders of court concerning said receiver. 
The bill alleged that the earnings of the Augusta :\Iining & Investment Com- 
I)any for the past year had been, and still wcre, greatly inadéquate to mect and 
diseharge the accruing obligations of interest upon its bonded indebtedness, or 
The payment of its current expenses, charges, and indebtednass. The bill also 
averred that said corporation was wholly insolvent. The bill prayed for the 
appointment of a receiver to the property of the corporation, and for the fore- 
closure of the mortgage. 

On May 31, 1893, a motion for the appointment of a receiver on the bill of 
complaint of the Manhattan Trust Company, or to extend the receivership in 
the cause in which Reinhart and others were complainants, came on to be heard 
before the court; and, on the motion of counsel for the Jlanhattan Trust Com- 
pany, it was ordered that the receivership of the property of the Augusta Mining 
& Investment Company, thei'etofore made, by the appointment of Haskins as 
jiei'manent receiver, t)e exteuded to the second cause, and that Haskins be ap- 
])ointed and continued as receiver in the second cause, with ail the rights and 
powers as snch receiver in the second cause which were conferred upon liim 
luider the said deerees of the court entered in the suit by Reinhart and others, 
of date October 12, 1892, and October 31, 1892, respectively. Subsequently, 
on motion of the attorneys for the complainants in the above causes, the attor- 
neys for the défendant consenting, the two causes were Consolidated, and it was 
iitrreed that the final decree be taken in said causes as Consolidated. On Janu- 
ary 23, 1895, the decree of foreclosure was slgned. The decree flxed the amount 
which the défendant corporation should pay into the registry of the court to 
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prevent foreçlosure, and classifiecl tlie same as foîlowss "First, a «■affleient sum 
qf ijion^ to,' CQVer .the expenses of the receivership, liiduding obligations and 
depts in'ctirr^d lî?^ tli6 recelver underthe, oïder and direction of the court, and 
tHë çonipéiisâtîon pf the recelver and his eounsel, and any other preferentlal 
daims and debts ihdt may be allowei by the court to, parties to thls cause, and 
the court çosts;" second, the expenses of complainants, includlng eounsel fées; 
third, the aniount of the mortgage bonds. In case thèse amounts were not 
paid, the decree provlded that the property be sold, and also provided for the 
payïnent of: "First, ail court costs, and the costs of the master commlssioner 
lu hiaking the sale under the decree; second, the payment of the fées of the 
recelver of the propertj', ànd his reasonabJe attorney's fées, to be fixed by the 
court, aûd ail proper obligations Incurred by hlm under the authority of the 
court, as the samè shall bé determlned apd allowed by tli« court." On August 
2, i89T, a, master in chancery was appôinted bythe court to report, amoug other 
things, upon ail debts andclaims agalnst the "défendant corporation and the 
fecieiver which were alleged to be prier in rank to the bonds secured by the 
mortgage made to the Manhattan Trust Company as trustée, The master 
foiind and reported that ail parties holding receiver's certifleates for indebted- 
ness due by the Augusta ^^iimng & Investment Company prior to October 12, 
1892, hâve no priority over thè mortgage bonds, but that ail the debts contracted 
by the recelver slnce his apflointment are entitled to a préférence over the 
mortgage bonds. Joseph W. Belnhart, Phllllp Van Vollienburgh, and others, 
ail alleglng themselves to be bondholders of the Augusta Mining & Investment 
Company, exeépted to that part of the master's report which gave priority over 
the bonds to tjîe debts contracted by the recelver since his appolntment. The 
parties whose claims were postponed to the bonds by the master excepted to 
sueh postponement. No exceptions were taken by the Manhattan Trust Com- 
pany. On If ebruary 28, 1898, the court made a decree by which It confirmed the 
master's report as to the debts which he had found to be prior to the mortgage 
bonds, but overruling the master as to the debts which he had found to be 
Inferlor to the mortgage bonds. Tha decree recited that: "The exceptions flied 
to tJie report of the master are overruled, except as hereinafter speeifled; and 
the report of the master, except as so speeifled, is hereby confirmed, and made 
tbe judgment and decree of thç court. It appears from the report of the master 
that certain notes were made by the recelver, under orders of thls court entered 
Oètober 12, J.892. and October 19, 1892, in payment of debts agalnst the Augusta 
Mining & Investment Company for wages of employés and for materials and 
Supplies furnlshed to sald company for six months prior to the appolntment of 
the i-ecelver, which notes are speclflcally set out In Schedule No. 3 of the sup- 
plèmental report of the master. The master found In his report tliat thèse 
notes, made under sald orders of thls court, were not entitled to priority of pay- 
ment over the bonds secured by the moilgage to the Manhattan Trust Com- 
pany; and to thls findlng of the master each one of the parties holding sald 
notes set out in Schedule >so. 3, as above mentioned, filed exceptions. It is or- 
deréd that the exceptions so tiled be, and the same are hereby, sustalned and 
àllôwed, and that the holders of said notes take precedence, as receiver's ex- 
penses, in the fund arislng from the sale of the property described in the mort- 
gage to the sald Manhattan Trust Company. It Is further ordered and decreed 
that the fund arislng from the sale of the property be dlstributed accordiug to 
the prlorlties set out and fixed in the original decree of foreçlosure." 

H. E, W. Paliiier, for appellants. 

; Alex. W. Smith, Alex. 0. King, Jack J. Spaulding, and T. A. Arnold, 
for appellees. 

■' Before McCORMICK and SHELBY, Circuit Judges, and PAR- 
ïiAîJGE, District Judge. 

PARLANGrE,, District judge (after stating the facts as above). AU 
the clalme in dispute in this case are just and proper in themselves, 
the only contest being as to their rank. The theon' upon which the 
appellants hâve proceeded, both in the lower court ànd in this couirt, 
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is that the expansés of the receivership, and the debts for labor 
and supplies incurred by the Angusta Mining & Investment Company 
during the six months which preceded the appointment of the re- 
ceiver under the Eeinhart bill, should be paid ont of the income and 
revenues of the corporation, and not out of the corpus, and also that 
the mortgage bonds are entitled to a priority over ail euch expenses 
and debts. The appellants are bondholders of the corporation, who 
hâve undertaken to proceed independently of the trustée of their 
bonds, and, it would seem, in opposition to the trustee's views of the 
correctness of the decree appealed from. Thèse appellants are, in 
the main, the same parties who inetituted or joined in the Reinhart 
bill, under which the receivership was inaugurated. The bill which 
they flled to obtain from the court the appointment of a receiver 
ehoAvs that the corporation was insolvent, and that it was even un- 
able to earn its charges and expenses. If we are to believe the ap- 
pellants, they asked the lower court to do an apparently impossible 
tliing, and the court undertook to do it. The appellants' contention 
amounts to saying that the court, looking solely to the income and 
revenues of a corporation which was shown to be insolvent, and even 
unable to meet its charges and expenses, engaged in the task of main- 
taining and carrying on the business of the corporation, and of pay- 
ing, not only its running expenses, but also its debts for labor and 
supplies incurred during the six months which preceded the appoint- 
ment of the receiver. The Reinhart bill even prayed that the re- 
ceiver be empowered to equip and operate other ore banks than those 
which were then being operated. It could not be contended seriously 
that, if the orders of the lower court had borne only on such revenues 
as might be expected from a corporation in the ruinons condition in 
which the Reinhart bill alleged that the Augusta Mining & Invest- 
ment Company was, any one could hâve been found to lend money 
to the receiver. It may then be fairly said that Reinhart and others 
are attempting to show that they asked the court to undertake the 
receivership under impossible conditions. There were no limita- 
tions placed upon the temporary receiver as to payment out of rev- 
enues, in the order authorizing him to borrow money. This order 
was specially consented to by Reinhart and others. They then ap- 
plied for the appointment of a permanent receiver, and upon that 
application the temporary receiver was appointed as permanent re^ 
ceiver, the previous order authorizing the temporary receiver to 
borrow money was aflSrmed, and the permanent receiver was directed 
to pay ail debts for labor and supplies incurred during the six months 
preceding his appointment, not only from earnings and income, but 
also from such moneys as he was or might be authorized by the 
court to borrow for the purpose. Subsequently the Manhattan Trust 
Company, trustée of the mortgage, caused the receivership to be 
extended to the foreclosure suit, and it is plain that the trustée 
àdopted ail prior proceedings and orders. The decree of foreclosure 
again made it évident that the debts and expenses paid by the 
receiver were to outrank the mortgage. The apjjellants did not com- 
plain of the decree; and it should be specially noticed that the Man- 
hattan Trust Company, which, as trustée of the mortgage, represents 
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tlier i app#l£tnts as well as, ail otiher bondholders, bas never com- 
plained of the action of the lowçiî court in postponing the mortgage 
to the d^bts and expenses paid by the receiver. The trustée did not 
complain of the foreclosure decree, nor did it except to, the master's 
report, nor has it appealed from the decree of February 28, 1898. 
It is not eyen intimated that the trustée has been derelict in its 
duty to protect the interest of the bondholders. It is plain that the 
trustée has aicquiesced in the correctness of the decree appealed 
from. 

Fosdick V. Schall, 99 TJ. S. 235, and other cases, hâve been cited 
to us by appellants' counsel, who urge that, under the doctrine of 
those cases, the lower court had no power to postpone the mortgage 
to the debts and expenses paid by the receiver. The, case before UîS 
is not one in which the principles of the cited cases come into play. 
The présent case is simply one in which the matters complained of 
hâve beenconsented to by the parties. There is no error in the de- 
cree appealed from, andit is therefore afSrmed. 



tJNITEn STATES v. CENTRAL PAC. R. CO. et al. 
: (Caréuit Court of Appeals, Nlnth Circuit. May 2, 1899.) 

;'''''.^;'\ ' '' ':'' ' ' \[[' '.' No. isi.';., ' , 

POBEIC LANDS-^EAII.R0AD GlKAiNT— Plffl'EtoTION CiMIMS, ■ 

A pre-emptlOitf settJer on ijipsuryeyed public lands, whfl, ,a.t tne tlme a rail- 
road grant attàciied By tlîe deflnite location oï ttie Une oï .road, had In no 
*ay indicated tiie bounà'ailfe's of his clàlm, cannot, by théréàfter extendlng 
bis impi?oveaients évéri attaiet which; he had not at ithat. tlme clalmed or 
improyed, and \v'hlch bsr the subséquent 8nï^vey was shown to be withln 
, a,^ectjpn granted to the raljroad company, acflnlre any claim or rights there- 
to as against the raflroad compàny. ' 

AppieaMrom the Girèuit Court of the United States for thê North 
ern Difetrîét of California. ' ^ •'■' i ■ 

%î^shâ;i)i'B;'WoâWQttli'(S.'S:Fbot^bf'c^^^ Atty. 

W. ^inger, : Jr. (\Vm. I'. ' Herrin, ûf connsel)^ ' f^pr à^j^éll^ès. " 

Befors GILBEKT and KQSS/ Circuit Judges, and, jBtAWUEY, Dis- 
trict .Jjujge. ,, . ...■''., , 1. . ■ 

HA>^L]Ey, IMstrict Judge. This suit is brought. to, cancel a pat- 
ent, listsu^d. to the d'çfendant the Central PaciflïjiÉailrpad Company, 
as thesisncçessor in own^rahip tothe, Oalifornia ■& Oregpn Railroad 
Companjyj on Januaxy 2*^1?^'^' to the p. ^ of N. E. è of section 33, 
town-ship 23 N>, range : 4 E., M. D. M., on the ; ground that it was 
issued 'ftteough mistakeiinadvertenoe, and error." ; The land in con- 
tre versy is withinthe land grant, made to the Calif<Mïnia & Oregon 
Eailroad Company under the act of congress of July 25, -1886 (14 Stat. 
239). This act granted to the railroad company 10 odd sections of 
land on each aide of the railroad Une, npt "granted, sold, reserved, 
occupied by bomesteaà settlprs, pre-empted, or otherwise disposed of." 
The map of the deûnite, location of the road was filed in the office of 



UNITED STATES V. CENTRAL PAC. K. CO. 907 

the seçretary of the interior Septembet 18, 1867,' and on October 29, 
1867,- the landfe lying withîû tbe limita of the grant ,were withdrawn 
from sale by the commissioner of the gênerai land office. The ques- 
tion presented is whether one Michael Lannon had acquired a right 
of prç-emption to the land prior to September 13, 1867, when the Une 
of thé railroad was deflnitely iixed and located. 

It appears from the testimony that in 1858 the said Michael Lan- 
non, being then an alien, and engaged in the business of mining near 
the land in controversy, settled upon the W. | of the N. W. i of sec- 
tion ^, township 22 N., of range 4 E. This and the land in contro- 
versy were adjoining subdivisions of the then public, uneurveyed land, 
containing 80 acres each. The land was surveyed in September and 
October; 1878, and the officiai plat of this survey was flied in the 
land office December 14, 1878. Lannon on February 11, 1867, quali- 
fied himself to make a préemption claim by iiling his intention to 
beeome a citizen of the TJnited States. In 1869 Lannon cleared the 
laiid in controversy, in 1870 he cultivated a portion of the land, and 
in is7l he built a house and moved upon the land. Prior to that 
tîme he lived in his house on section 34, ujwn the 80 acres of land 
which is not in controversy in this suit. On May 21, 1879, Lannon 
filed his declaratory stâtement with the règister of the land ofSce at 
MarysViïle, Cal., upon the 80 acres of land in section 34; and on 
December 20, 1879, he filed an application to amend his préemption 
declaratory . stâtement so as to include the 80 acres in controversy, 
which was allowed by the acting commissioner of the land office. 

We are of opinion that Lannon was not, at the date the railroad's 
grant attached, to wit, September 13, 1867, entitled to pre-empt the 
land in controversy. He was not a i)re-emption eettler upon the land, 
within the provisions of section 2259, Rev. St., which déclare that: 

"EveiT person * * * who has made, or hereafter makes, a settlement 
in person on the public lands subject to pre-emption, and who inhabîts and 
iinproves the same, and who has erected or shall erect a dwelling thereon, is 
authorized to enter with the' règister of tlie land office for the district in which 
such land lies, by légal subdivisions, any number of acres not exceeding one 
hundred and sixty, or a quarter section of land, to include the résidence of such 
claimant." 

Tiiere is no testimony in the record which shows that prior to 
September 13, 1867, when the map of the definite location of the rail- 
road was flled, the said Lannon had ever entered upon the land in 
controversy, or claimed or intended to claim the same, or made any 
improvements thereon of any kind, or exercised any act of dominion 
or eontrol over it in any manner whatsoever. The ground floor, 
upon which the entire superstructure of appellant's argument is 
built, is based upon the proposition "that Lannon intended to and 
did claim to hâve settled upon, cultivated, and improved 160 acres 
from the time of his original settlement to the date of his officiai 
survey in 1878," and that the land in controversy was embraced in 
said claim, and it is contended that thèse facts are "established by the 
évidence beyond contradiction." The testimony upon which appel- 
lant chielly relies is, as stated by counsel, "best described in Lannon's 
ftwn simple style," In his direct examination, Lannon testifled as 
follows: 
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"Q. What was your object In settling hère and building a house? A. My 
objeçt.yas to make a home, If I Uved to,be old. Q. Dld you know how much 
land you we^ entitled to as a pre-emptoû or a homesteader? A. I dld, but 
r never bad àny way to flie on It tintll the government survey was made. 
• • • Q. YOti did know how mlicb' ydu wàs entltled toî A. Tes. Q. Did 
you at any tlme prlor to May, 1871, Ihdlcate in any way— How much land 
did you ujfderstand you were entitled t«? A. I understood I was entitled to 
160 acres o( land,— of government land from the government. Q. Did you, 
prior to May, 18R2, in any way andln^what manner, indlcate what partlcular 
160 acres of land you intended to mak6' ygur home? A. Yes; that land that 
suited me, that was suitable for à man ta take, that èould be cultivated. Q. 
The guestlon is, dld you indicate it, and, if so, by what means; that Is, did 
you fence it round, run furrowB around It, or stake it, or blaze it, or anything 
pi that klnd? A. No, sir; there was nothlng in that part of the country 
staked out or blazed out by any settler until the government survey was made. 
Q. Did you assert ownershlp or claim td any particular 160 acres? A. Yes. 
Q. What was Itî A. Just this same land now that I 11 ve on,— that I made my 
improvements on. ïhat Is the same land. • * * Q. What did you mean 
by" making àffldavit that yoù moved on It In 1858? A. There was no odd 
sections and no even sectionà there theni I claimed 160 acres of government 
land whenever It came on the market. When the north and south Une was run, 
it çutmy improvements Intwo, like that, and threw ail my buildings and or- 
phard and vineyard upon this odd section. Q. What 160 acres of land did you 
claim, sir? A. I cpuld not say what ICO acres it was. There was no sections. 
Hdw could a man claim any 40 or 80? How could he name it?" 

It will be ii&ticed that this testipiony is in many respects uncertain 
and ihdeflnite. The effect of his testimony is made more spécifie 
upon his çrpss-examination, as follôw^: - 

"Q. You mpved on this land in 1870, didn't you, Mr, Lannon,— this particular 
pièce of land In controversy? I think you stated that you cleared it in 1869 
and 1870, and moved on and built your house in 1871. A. Bxactly; moved and 
got a crop of hay in June, 1871. Q. You were on the land before 1869, were you 
not? A. I was not llving on It, but I had labor doue, — cleared and cropped. 
Q. In 1869? A. In 1870. Q. Had you done anything on this land before 
liS69? You had not done anything, had you, on the land before 1869? A. 
Nothlng more thancutting brnsh. Q. What year dld you do that first? A. 
In 1869 and '70.: Q. ïhen In 1868 you had not eut any brush or cleared the 
land at alljhad you? A. No, sir. • • * Q. When was It that you first 
went on this particular pièce of land? In what year was It,— 1868, 1869, or 
1870? A. 1871,— 1870 and 1871. * * • Q. YoU hâve repeatedly stated that 
you dld not settle on this land because it was not surveyed. Now, without re- 
gard to the survey, without descrlblng it by the survey, what 160 acres did you 
claim around and about your house there,— the cabln,— the flrst house you put 
up? A. ïhe portion of land that I wanted was where I put in a crop; that 
could be cultivated; ail cleared and cropped. That was the land that I Intended 
to claim. If it ever came on ttie market, and that Is the land I improved. Q. 
You intended to; but did you claim', or dld you slmply intend to claim, it? 
A. I Intended, when it came on the market, that I would claim it. Q. The 
qùèstiôh Is, did you claim it from the tlme yoù settled there, or did you simply 
Intend to do it?, A. Yes. Q. Which? Dld you intend to, or did you, claim 
it? Did you claim it always? Dld your neighbors know what particular 160 
acres you claimed there? A. They did not know. Q. I do not mean by de- 
scription, but did they know the particular tract of land you claimed, without 
regard to tbe description of it by survey? A. They dld not. Q. Couldn't you 
hâve gorie aiid polnted out the lands Independent of any survey? A. I could 
not, because the miners were scattered back and forth In thèse ravines. I 
har^ always claimed ICO acres. Q. What 160 acres? A. This same land I 
.made ,ipy iniprovenients on." , 

If Lannon had indicatei by act or deed his intention prier to Sep- 
tember 13, 1867, to clainl the land in controversy as a part bf the 
land he had located uptin iri:1858, then his improVements land dwell- 
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ing on the 80 acres where he first resided might hâve been sufiQcient 
to enable him to maintain his claim thereto, unless the légal questions 
discuseed by counsel would deprive him of that right. But in the 
absence of any such indication until after September 13, 1867, we 
think the facts are whoUy insufflcient. Lannon gained no additional 
rights by bis entry, settlement, and résidence upon the land in con- 
troversy after September 13, 1867. We are of opinion that the action 
of the circuit court in refusing to cancel the patent upon this ground 
was correct. 

It is évident from the testimony quoted that Lannon is an illiterate 
m.in, and it is argued that allowance ought to be made upon that 
ground in considering his testimony. The courts hâve always been 
libéral in their construction in favor of the rights of settlers upon the 
public land, but ignorance of the law, or failure to comply with it, 
cannot be considered in the acquisition of a right created by statute, 
where the statutory requirements bave not been complied with. As 
was said in Maddox v. Burnham, 156 U. S. 544, 547, 15 Sup. Ct. 449 : 

"It caDnot be that when he falls, even by reason of his poverty, to do that 
whtch the law prescribed as the Initiation of any rights in the land, he is never- 
thelesg entitled to the same protection which he would receive had he complied 
with the statute. Leniently as the conduct of a settler is always regarded by 
the courts, it cannot be that such leniency wiU tolerate the omission by him of 
any of the substantial requirements of the statute in respect to the création 
of rights in the public lands." 

The decree of the circuit court is afQnned. 
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(Circuit Court of Appeals, Ninth Circuit. May 8, 1S99.) 

No. 503. 

Water CounsEs— Use of Water kor Mining Purposbs— Enjotning Pollution. 
A Company having the right to use the waters of a stream for placer 
mining cannot complain of an injunction restiaining it from so using them 
as to render tbem unfit for use in supplying the Inhabitants of a city for 
domestic purposes, where the injunction does not Interfère with defend- 
ant's use in its ordinary and accustomed manner. 

Appeal from the Circuit Court of the United States for the District 
of Montana. 

Toole, Bach & Toole and Shober & Easch, for appellant. 
Clayberg, Corbett & (junn, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis 
trict Judge. 

ROSS, Circuit Judge. This was a suit in equity, by which the 
complainant sought to enjoin the défendant placer-mining company 
the appellant hère, "from in any manner or to any extent fouling 
muddying, polluting, or discoloring the waters of Ten Mile creek, 
which flow down to the place where the same are diverted into the 
water plant and system operated by your orator during the time it 
is necessary for your orator to use said water for furnishing the 
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cîty -of Hfelèûâ' and its inhabitets tvitt -vyater.'''' Ttie'decrêé of the 
cOi|rt frëih Aii'liidi the appeal is^tàkén enjoîim' thë dèïéiiaatit com- 
paiiy ind'all j)erson8 acting foi* oi^ ûMer it'"frôni/coiïMctit3g'placer- 
niffiing.iôperaÉtionè on Ten Mile -èreëk; in Eewis and GlBrke county, 
sf afè' of M'ontarià, in such a manner as tô fbùl; pôïïutè, Or aiuddy the 
wateïS of said, Ten Mile creek ât- the place of diversion into the 
wàter plaht ahd' System nôw ôperated by complainant, between the 
fiftééiitll day of Jtily of èach yeai-'and thè t«nth day Of April of the 
suçceeding year, so as to preyent the plaintiff from obtaining water, 
sùitàble for domestic pùrpoeeS àSdd reasonably put^ and wholesome 
from said cr.eek." ■ " 

Ah eiamination of the eVidence 'Shows that, in respect to the mer- 
its of the case, théte is no substaïitial confiict in itV It shows that 
in the year 1864 certain of the waters of Ten Mile Oreek were appro- 
prîated ànd diverted at à point in Xiewife and Olarke county, Mont., 
by the prédècessors in interest of -thie Helena Consolidated Water 
Company, of which the appellee îS the duly àppointed, qualifled, and 
acting receiver. That appropriation was for plaçef-tnining purposes. 
During tïe next yeàr (that is to ,^y^ in 1865) èèrtain other of the 
wfiters of the same creet were appropriated by the prédècessors in 
interest of the appèilant for the working of placer-mining claims 
situated on and along-Ten Milef'^éek; and hâve been continuously 
nsed for that purpose ever since by the appellant anià its prédècessors 
in interest. Many years, after.'the. appropriation under which the 
appellant claims was made, the appellee changed the use of the water 
appropriated by its prédècessors in interest from that of mining to 
domestic purposes, and also changed the point of its diversion from 
the creek in question. That neither Mch suTjsëquent change of use, 
rior of the place of diversion, could préjudice or in any wise afifect 
the appropriation, or proper use thereunder, of the waters of the 
creek by the appellant and its prédècessors in interest, is too well 
î^ettled to require the citation of authontfes. In the use of the ^aters 
appropriated by the appellant and its predeceissors in interest certain 
teservoirs were and are employed for the storage of the waters, 
from which the water is discharged as required in the opération of 
mining. The évidence in the casé shows that tîie appropriation and 
userof the waters of Ten Mile creek by the appellant never worked 
any diminution in the quantity, or injury to the quality, of the wa- 
ters thereof diverted and used by the appellee, except for three days 
during the year 1897, to wit, August 18th, 19th, and 20th. The évi- 
dence shows that during those thre^ days the appellant discharged 
from one of its réservoirs a very mudh larger quantity of the waters 
of the creek than it was accustomed to discharge, resulting in so 
befouling the remaining waters of the creek as to render them, at the 
place of diversion by the appellee, unât for dOmestic use. This 
unusual. and linàccustomed use of' the waters pf the creek by the 
appellant was not only without le^al right, but there iS some 
évidence in the record' ténding to show that it was dohe with the 
design, oïijompelling thè appellee to purchase of the appellant its 
rigt^t iliaiîd to the wate.rà of thie creek in question. Whether, if the 
ai)j)éai''iikd bèën brought by the cOniplainant, the decreè could be 
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held sufficientlj deflnite to eustain it, need not be determined. The 
decree doee not purport to prevent the use of the waters of the creek 
by the appellant in its accustomed manner, which the évidence shows, 
without conflict, resuite in no injury to the remaining waters at the 
place at which, and for the purpose for which, the appellee diverts 
and uses them. We are of opinion that the appellant has no just 
cause to complain of the decree as entered, and it m theref ore afiirmed. 



KENDALL v. HARDEJNBERGH et al. 
(Circuit Court, S. D. New York. June 8, 1899.) 

WlLLS— JlTDGMENT IN PkOBATE SeTTIN& AsIDK FuND POB ANKDITIES— Re8 
JUDICATA. 

Where, under a will directing the executors, as trustées, to retain 
in their hands a suffieient amount of tlie property of the testatrix to 
produce certain annuities bequeathed by the will, the sole exeeutor who 
quallfled set aside for that purpose certain spécifie property, and hls 
action in so doing was confirmed by a judgment of the surrogate's 
court in proceedings to which ail persons In interest were parties, the 
right of the annultants to be paid their annuities from the income of 
such property thereby became res judicata, as between ail parties 
thereto; and tbey could not be deprived of such right by a decree of 
another court, iaa suit to which they were not parties, directing the 
trustée to transfer a portion of such property to another fund for the 
beneflt of other legatees. 

On Final Hearing on Pleadings and Proofa. 

Hamilton Wallace, for complainant. 

Robert Thorne, for défendant De Forest. 

Richard S. Emmët, for défendant New York Life Ins. & Trust Co. 

LACOMBE, Circuit Judge. The complainant is an annuitant un- 
der a codicil to the last will and testament of Blandina B. Andrews, 
which codifil contained the provision : 

"I direct that my executors rçtain:^ suffieient arqoiint of my rèal and Per- 
sonal estate in their hands to produçe the said annuities, or such portion there- 
of as shall at any time remain payable." 

Mr. De Forest, the only exeeutor who quallfled, set aside two spé- 
cifie pièces of property as a proper and sufflcient amount to retain 
for that purpose; and his action in so doing was confirmed by a judg- 
ment of the surrogate's court, which decreed that he might retain in 
his hands for such purpose thèse two pièces of property, "or such 
other investments as the said property may from time to time.be con- 
verted info." To the proceeding in the surrogate's court ail per- 
sons in any way interested were parties, and it has never been in any 
way modifled or abrogated. Between the annuitants and ail other 
parties thereto it is res adjudicata, No one disputes the proposition 
.that the property so set apart, and the subséquent investments in 
which the proceeds of the pareel sold were placed, are, and always 
hâve, been, abundantly :sufGlcient to produce the annuities. Tte 
exeeutor, as trustée, retained this property and thèse investments 
«ntil some time in August, 1894, whenhe paid out part of the fund to 
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other.ibeiieflciàries under the, will, and transferted to himself, as 
trustée î fd»! amother and différent fund created by the will, |33,000 
•moré of said annuitants' fund. It appears that the executor (trustée) 
thufe parted withi sô mnchidf the aniiuitants' fund in compliance with a 
.décrète of thç supi^emé côurti of the stateof New ^ York made in an ac- 
tion in which he asked léave to account and to hâve a new trustée 
subsiiituted. Inasmuch, howeverj-asnone of the said annuitants were 
parties to such action, the decree was powerless to aiïect their rights. 
It appears, however, that the balance of the annuitants' fund turned 
over to the new trxistee, plus the $33,000 thus improperly diverted to 
some other fund, 'and whiéh is algo iù the hands of the new trustée, 
will be amply suflficient to produce the annuities. Theref ore it will 
not be neceseary to enter upon any discussion as the extent of liability 
of thé' executor (trustée) personaliyi A decree directing the new 
trustep to pay over to the annuitants the arrears of annuities unpaid, 
and to retain the entire fund originally set apart for the purpose of 
prodncîng snch annuities, or the proceeds of such fund in whatever 
subséquent investments it may now be placed, will afford abundaiit 
relief, and to such relief the complâinant seems clearly entitled, De- 
cree accordingly. 



DRAPER T. SKËRRBTT et al. 

(Circuit Court, E. D. Pennsylvania. June 27, 1899.) 

Unpair Compétition— Phemminary Injun'Ction. 

Altliougli the rule is well settlefl that a prelimlnary injunction against 
alleged unfair compétition will only bê awarded where the right Is plain, 
and the wrong beyond reasonable doubt, when it clearly appears, from 
, the proofs and by comps^rlson, thsit the pacliages In whiçh défendants in- 
close and sell their goods are a misleading simulation of those of plalntiff, 
and intentionally so, an ii^'unction against their use will be granted. 

, Thi« is a suit in équity to enjoin alleged unfair compétition in 
trade. On motion for prelimlnary injunction. 

EdwaM BrooTîs, Jr.^ fûï* complâinant. 
John W. Jennings, for respondent^. 

DALLAS, Circuit Judge. This is an application for a prelimlnary 
injunction. It has been m frequently said by this court, and by the 
court of appeals for this circuit, that such an injunction shouïd be 
awarded only where the right is plain and the wrong beyond rea- 
sonable doubt, thaï; this matter, at leàst, must now be regarded as 
settled. The présent Mil prays foi* an injunction more comprehen- 
siTe than, upon the proofs as now made, and at this stage, the plain- 
tiff is entitled to; but I am entirely satisûed that the envelope in 
which the défendants inclose and séll their goods is a misleading 
simulation of th^t of the plalntiff. To this extent an examination of 
tlïe respective envelopes, in connection with the affidavits submitted, 
i« thoroughly convincîng. The only substantial différence between 
them is in the coloring; and this, in view of the undisputed fact that 
the color now uséditoy the défendants is that which, at their request, 
they had been permitted to use when afeting under agreement with 
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the plaintiff, is immaterial. The variation in détails which is pointed 
ont in the affidavit of one of the défendants is, when so pointed eut, 
entirely obvions, but that an ordinary purchaser wouid be likely to 
mistalie thé one for the other seems to me to be évident. More- 
over, no attempt has been made to satisfactorily accoiint for the gên- 
erai resemblance of the two envelopes, whieh, notwithstanding minor 
différences, unquestionably exista; and, in the absence of intent to 
imitate the plaintifC's envelope, the striking similarity to it of that 
of the défendants would be quite inexplicable. Besides, the aflQdavit 
of John Gr. Sachs, from which it appears that the défendants In fact 
sent the aflSant a package of the tissue in question, inclosed in one 
of their own envelopes, although he had asked for tissue of the 
plaintiff, has not been controverted, and is very persuasive as to the 
défendants' actual motive and design. In my opinion, a preliminary 
injunction to restrain the défendants from using the particular en- 
velope eomplained of in the bill, or any other envelope made in 
imitation of that of the plaintiff, but to this extent only, ought now 
to be awarded, and it is so ordered. 



DYGERT et ux. v. VERMONT LOAN & TRUST CO. 

(Circuit Court of Appeals, Nintli Circuit. May 2, 1899.) 

No. 501. 

1. UsDRT — What Law Governs. 

Where a note executed in one state is made payable in another, under the 
laws of wlilch it is not usurious, while it is usurious under the law of the 
State where made, the law of the state of performance will govern as to 
usury. 

2. Fbderal Courts— Following State Décisions. 

The question whether a promissory note is governed, as to usury, by the 
law of the state where it was executed and in which suit is brought, or of 
the state in which it is made payable, In the absence of a state statute on 
the subject, is oue of gênerai law, upon which a fédéral court is not bound 
to foUow the décisions of the suprême court of the state. 

3. USDRY — PlEADING— BURDBN OF PhOOP. 

The burden of alleging and proving usury in a note rests on the maker 
when sued thereon, and the plaintiff is not required to allège that the note, 
when payable in a différent state, was so made for convenience and in 
good faith, and not for the purpose of evading the usury laws of the state 
where it was executed, and such an allégation, if made, need not be proved. 

Appeal from the Circuit Court of the United Btates for the District 
of Idaho. 

S. C. Herren, for appellants. 
A. E. Gallagher, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. On November 17, 1892, the appellants, 
Albert Dygert and Flora T. Dygert, his wife, executed to the appel- 
lee, the Vermoht Loan & Trust Company, a promissory note, dated 
at Spokane, Waeh., payable December 1, 1897, for |3,40b, v^^ith inter- 
est after date at 6 per cent, per annum, both the principal and in- 
94 F.— 58 
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terest payable at Spokane, Wash., interest payable annually ax;cprd- 
ing to tbe six interest coupon nptes made at the same time. The 
interest fcoupon notes provided for interest af ter maturity. To secure 
the paymenfciof the notes, the appellants executed to the appellee a 
mortgage; on real estate in Idaho. The appellee brought suit to 
foreclose the mortgage. The appellants answered the bill, alleging 
that thçiloan was affected by the usury laws of the state of Idaho; 
that the loan was for |3,000, and that the $400 added to the principal 
thereof waS a Commission for mfiliing the loan; th^t said commis- 
sion was cbflrged in violation of sections 1264-1266, c. 10, Kev. St. 
Idaho, and is therefore void. Upon the pleadings and the proofs, a 
decrèse was rendered in f avor of the appellee. ' ^ 

Onithe appeal to this court, it is conceded that the contract is 
usurious if it is controlled by the laws of Idaho, but that it is net 
usurious if tested by the law of , Washington, where the notes were 
made payable. The principal question , preeented is, by the, law of 
which state is the contfaet governed? In Andrews v. Pond, 13 
Pet. 78, Chief Justice Taney, speakiug for the court, said: "The 
gênerai principle in relation to contracts made in one place to be 
executed in another is welliSettled. They are to be governed by 
the law of the place of performance; and, if the interest allowed 
by the laws 6f the place ôf performance is higher than that permit- 
ted at the place of the contract, the pa,rties may stipulate for the 
higher interest, without'incurring thé penalties bf usury." The lan- 
guage so quoted was approved in Miller v. Tiffany, 1 Wall. 298, 310, 
and again in Ooghlan v. Eailroad Co., 142 U. S. 101, 110, 12 Sup, Ct. 
150. lù Jonction R. Co. v. Ashland Bank, 12 Wall. 226, 229, the 
court said: "With regard to tbe question whalt law is to décide 
whether a contract is or is not usurious, the gênerai rule is the law 
of the place where the money is made payable." In Bigelow v. 
BTirnhàm;" 83 lowa, 120; 49 N. W. 104, the suprême court of lowa 
spd :„ ' "^Ç^hen a coiittac^ is inade ih one etate, tb be performed in 
another, atud.ih express ierms prbvi^es for a ra,te of interest lawful 
in one, but unlawful in the other, state, the paa?ties will be presumed 
to contract with référence to the. laws of the state wherein the 
stipulî^téd rate of interest is laWfûl."^ Of similar import are Peck 
V. Mayo, 14 Vt. 33; Êféaly v. Gorman, 15 N. J. Law; 328; Arnold 
V. Potter, 22 ïowa, 194; McAïlister y. Smith, , 17 ; Dl. 328; Butler 
V. Edgerton, 15 Indj 15J' In no décision to which our attention has 
been .^p^cted has a différent doctrine been held, except in the case 
of Ttùst'Co. V. Hoffmàn,' 49 Pac. Siâ, Very rëcéritl'y decided by ; the 
suprême court of Idaho. In that case the court said: "Thé othei* 
contention of petitioner, that the notes which the mortgage sought 
to be foreclosed in this case was given to securé were made payable 
in the state «rf Vermont, and that; therefore, tlfôçpntract must be 
construed by the laws of that state, is not only utterly untenable, but 
not onefinglé aathority of the multitude cited by £punsel,in;his péti- 
tion supports, the contention.'^ T5»e appellapts irely, upon the ruling 
of the court in that case, and contend that it construes a gtatute of 
the state of Idaho, and therefore créâtes a précèdent which is binding 
upon this; court. But the question involved in that cftse did no.t 
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dcjïend upon the construction to be given to a statute of the state. 
It vvas purely a question of gênerai law. The inquiry was, what 
law shall govern a contract made in Idaho, but made payable in 
ïuiotlier state? It was net affected by any statute of Idaho. Tlie 
t-tatutes of that state are silent upon the subject. While it is the 
diity of a fédéral court, in a case of doubt as to a doctrine of gênerai 
law, to lean towards the décisions of the state court (Brown v. Fur- 
iiitnre Co., 7 C. 0. A. 225, 58 Ped. 286; Burgess v. Seligman, 107 
II, S; 20, 2 Sup. et. 10; Farmers' Nat. Bank v. Sutton Mfg. Co., 8 
C. C. A. 1, 52 Fed. 191), the décisions of the state court are not con- 
trolling, and will not be followed, when they are opposed to the 
underlying principles of the law and the clear weight of authority 
(Telegraph Co. v. Wood, 6 0. C. A. 437, 57 Fed. 471; Railroad Go. v. 
Eaughj 149 U. S. 368, 13 Sup. Ct. 914). 

It is contended that the court erred in ruling that the complainant 
was not required to prove the allégation of the bill that the notes 
were nlàde payable in the state of Washington for its convenience in 
transactihg its business, and not for the purpose of evading the usury 
laws of Idaho. The bill contained that allégation. The answer met 
it with the allégation that the défendants had never "heard or been 
informed, save by the complainant's said bill, whether said notes 
and mortgage were made payable at Spokane, Wash., for convenience 
to plaintifif in the transaction of its business, and not for the pur- 
pose and with the intent or design to avoid or évade any of the laws 
of the state of Idaho, and are therefore without sufflcient information 
either to ftdmit or deny the same." The court held that, the alléga- 
tion of the bill "not being denied by défendante, no évidence upon 
the subject was ever given or required, it must be concluded that 
there WaS; no bad faith in making the notes payable at Spokane, 
and it must follow that they are not usurious." If it be conceded 
that the answer does not admit the truth of the averment of the 
bill, it does not follow that the court erred in ruling that there was 
no proof of usury in the contract. The burden of proving usury was 
upon the défendants. 27 Am. & Eng. Enc. Law, 1045; Berdan v. 
Trustées, 47 N. J. Eq. 8, 21 Atl. 40; Kihlholz v. Wolf, 103 III. 362; 
Valentine v. Conner, 40 N. Y. 248. It was unnecessary for the com- 
plainant to allège in its bill that the notes were made payable in 
Washington in good faith, and not for the purpose of evading the 
usury law of Idaho. It was for the défendants to make the plea of 
usury, and to allège the facts in which it consisted, and, if it was 
believed that the notes were made payable in the state of Wash- 
ington in évasion of the usury laws of Idaho, the défendante should 
hâve averred and proven that fact. The allégation in the bill was 
superfluous and no proof of it was required upon the part of the 
complainant. We find no error for which the decree should be re- 
versed. It is accordingly afflrmed. 
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; ' CITY OF HBLEN A V. MILLS. 

, (Circuit Court of Appeals, Ninth Circuit. May 2, 1899.) 

No. 510; 

Municipal Corporations — Constitutional Limitation of Indebtedness — 
ContrXct for Water 8UPPI.T. 

Uhder the constitution of Montana, whicli limits tlie indebtedness of mu- 
nicipal corporations, and prpvldes that ail obligations in excess of the 
amount so limited shall be void, a city npt authorized by statute to levy 
and coUect a spécial tax for yater purposes, and which is already indebted 
beyonf^ the conStitutionallliiiit, bas no power to bind itself by a contract 
for a stpply of water to be furnished fbr municipal purposes; and a claim 
accràed for watér furnished under such a contract iS|Wlthin the constt- 
tutiopal. prohibition, and cannot be enforced. 

In Errqr to the Circuit Court of the United States for the District 
of Montaha. 

It is sought by the writ of error in this caseto review a judgment rendered 
by the circuit Court upon the pleadings in an action brought by the défendant 
in errdr to recover for water furnished to the-elty of Helena under a contract 
made in pursuance of an ordlnance of the city approved by the mayor on Au- 
gust 17i;1897. 

The orc^inance provided, among other thij^gs, that James H. Mills, as the re- 
ceiver of the Helena Consolidated Water Company, should furnish "a fuU, am- 
ple, sufflcient supply of good, pure, wholesome and clear water through said 
plant and System and the hydrants thèreto connected, to the city of Helena 
for fire, sewerage and other municipal purposes, for a peripd of flve years f rom 
the flrst day of August, A.' D, 1897," The ordlnance further provided that if, 
within 30 days after Its passage, the receiver should filé with the city clêrk his 
accèptance of its terms, it should go into effect and opéra te as a contract bé- 
tween the parties. The receiver accepted the ordinance, and has since sup- 
plied the city with water. In May, 1898, the city refused to pay therefor. The 
complâint alleged thèse facts,. and further stated that the water plant operated 
by the receiver is the only one in the city of Helena, and was the only one at 
the time of the passage of the ordlnance; that no other persoû or corporation 
was able at the time when said ordinance was passed, or for a long time prior 
thereto, or at any time since, to furnish water to the city of Helena for the pur- 
poses specified in the ordinance; that the city has since the passage of the ordi- 
nance levied and collected taxes sufflcient to meet the amount provided for in 
the ordlnance. The answer admitted ail of said facts, but alleged that at the 
time when the contract was entered into, and at ail tlmes since, the city of 
Helena could hâve entered into a contract with responsible parties to supply 
it with water within six months from the making of such contract, and that 
within such period the city could hâve been supplled with water from sources 
other than those controlled by the défendant in error, and that the contract was 
entered into without advertising for bids, and that, had the city asked for bids, 
and offered to enter into a contract with the successful bidder to supply it with 
water within six months thereafter, responsible parties other than the défend- 
ant in error would hâve bid; that prior to the ordinance the receiver and the 
water company had for more than two years supplied the city with water 
without any express contract. : The answer further allegfed that the city is, and 
eyer since the passage of said ordinance has been, Indebted beyond the consti- 
tutional limit; that during none of such time has the assessed value of property 
in the city exceeded $12,656,783, nor the aggregate indebtedness been less than 
$559,704. A judgment was rendered upon the pleadings In favor of the plain- 
tiff in the action. < 

T. J. Walsh and Edward Horsky, for plaintiff in error. 
Clayberg, Corbett & Gunn, for défendant in error. 
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Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge, after stating the facts as above, delivered 
the opinion of tlie court. 

It is contended that the contract between the city of Helena and 
the receiver of the water company is void — First, because it was en- 
tered into without asking for bids, as required by section 4807 of the 
Political Code of Montana; and, second, because the city was indebt- 
ed beyond the constitutional limit when the contract was made, — 
and that, even if the contract is not void, the judgment could not law- 
fuUy be rendered against the city, because it was indebted beyond the 
constitutional limit at the time when the indebtedness became due. 
The constitution of Montana, which was in force when the contract 
was made, provides as follows (article 13, § 6): 

"No city, town, townshlp or sehool district shall be allowed to become in. ; 
debted in any manncr or for any purpose to an amount, including existing in- 
debtedness, in tlie aggregate exceeding three per centum of tlie value of the 
taxable property tlierein, to be ascertained by tlie last assessment for the state 
and county taxes previous to the incurring of such indebtedness, and ail bonds 
or obligations in excess of such amount given by or on behalf of such city, 
town, township or schooI district shall be void." 

From the pleadings it appears that at the time of making the con- 
tract, and ever eince, the actual indebtedness exceeded foo9,000, 
whereas the permitted indebtedness was no more tlian 1379,703.49. 
I)id the amount due, and for which judgment was recovered, consti- 
tute an indebtedness against the city, within the meaning of that 
term as it is used in the constitution? The question has heretofore 
been twice presented to the suprême court of Montana. The case of 
Davenport v. Kleinsehmidt, 6 Mont. 502, 13 Pac. 249, involved the 
validity of a contract for a water supply made by the city of Helena. 
The charter of the city at that time preecribed "that said city shall 
not be authorized to incur any indebtedness on behalf of said city 
for any purpose whatever to exceed the sum of |20,000." At the time 
of making the contract the bonded indebtedness of the city was 
|19,500, and its floating debt, consisting of outstanding warrants, was 
|lo,000. The court held that no further indebtedness could be in- 
curred until some of the outstanding debt had been discharged. In 
reaching that conclusion the court considered the nature of the obli- 
gation incurred by the city for its annual supply of water, and held 
that it was an indebtedness, within the meaning of the provision of 
the charter. It distinguished that case from cases in which a spécial 
provision had been made for levying a spécial tax to meet water 
rental, as in the case of Water Go. v. Woodward, 49 lowa. Cl, and 
said: 

"In ail of the water cases arising in the state of lowa, we are met with the 
gênerai statute which authorizes ail cities to contract for the érection of water- 
worlvs, and to pay for the water used by a spécial fund raised by a spécial an- 
nual tax not to exceed flve mills on the dollar. Such contracts with water 
companies were held not to create a debt against the cities, because the water 
companies could never hâve any gênerai claim against cities, but were held te 
look to tlie spécial fund alone." 
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■'iiftefèi'e' décision was rendered^in'that caee an âct was passed by 
the législature of Montana proyiding for the levy of a spécial tax of 
1^ per cent, uppn the assessable property to çreate a spécial fund for 
the pâyment of bills for flre and wâtër. Wliilé tMt; statu te was in 
force, and while Montana wae still a terri tory, thé'city of G-reat Palis 
entëréd iiitb" a fcontract f or the supply of water; 4iïd in the case of 
Stàte v.;City bf Great Fallsj 19 'Mcfilï. 518, 49 Pâc. 15, thé question 
arose -whetiei* the liabllity sô ihéttrred was ariitideMèàness, within 
thè aiëâûfn'g of the act of congrësslimiting thé iïldehtedness of mu- 
nicipal éor^orations in the tërritorièfe. The aCt of congress provided 
as. folltfWâ :■/■■' ''■ '"''' >■'■• ^'^ ^ ••" 

"Tuât nô'poUtical or municipal corpb,tatlon, county, 6t other subdivision in 
any 'éf ' tHé territorles Of the' United Statéfe, siall ever ■becoBâle Indebtèd in any 
manBBT'or for any purpose to any amouttt in the aggregate, lincluding existing 
indebtedness, exceeding four per centum on the value of -the. taxable property 
within such corporation, connty, or subdivision, to be ascertàined by the last 
assessMiient for territorial and county taxes prevlous to de Incurrlng of such in- 
debtedneSs;" 24 Stat 171; 

Thecourt said: t 

"Tùe eontràct was enteréd into in contetorllatlon of à spécial fund being cre- 
ated'by 'tlie city to rhéét liabilitles ineurreid thereunder, and thè législature, in 
said act, contemplated at the time that clties of the 'tëifrltory should pay for 
water used by them for sewerage and Are purposes from taxes levied and col- 
lected tpr that spécifie pûriiose. "Ihéltiâse ot Daveûport v. Kleinschmidt, su- 
pra, dbesÉot- disapprove the lowà bases; holding ttiat,'because a gênerai làw 
provided for payment from a spécial fund, a liabllity Incurred by a city to 
supply, Its'inhabltants vs^lth water was nçrt a debt, in the sensé of the term a? 
employed in the constitution of lowa? *, ,,* * It follows from this view ôf 
the ca,së thaï neither under'the organlc aèt of the territory bf Montana nor the 
constitution of the state of Montana is Or'i^as the Habilita incurred by the city 
of Oreat Fallis under Ordinânce 17 a debt; lin the sensé prohibited." 

Bu*t whën the Montana Cpdes werë adôpted, in the year 1895, the 
statute which controlled. the décision in the Çlrëat Falls, Case was 
repealed- There wa^ no longer a statute crealting a spécial fund 
for' the, payment of water rentals. The conditiions again existed 
under which the ruling had been made in Davenport v. Klein- 
schmidt. The proyisibiis of the law which governed the city when 
the prësent indebtedness was incurred are the îôllowing (Pol. Code, 
§ 4872): "; ,, : 

"The council must, on the second Monday in August in each yeai, by resolu- 
tion, détermine the amount of city or to^n taxes for ail purposes, to be levied 
and assessed on the taxable property In the town or city for the current year, 
and the city clerli must at once certlfy to the city treasurer a copy of such reso- 
lution, and the city treasurer must colleet the taxes as In this article provided." 

And Pol. Code, § 4814: 

"The amount of taxes to be assessed and levied for gênerai municipal or ad- 
ministrative purposes must not exceed one per centum on the assessed value 
of the taxable property of the city or town, and the counell may dlstrlbute the 
money luto such funds as are presorlbed by «rdlnance." 

Kecùrring to the two décisions of the Montana courts, it may Tae 
said, in brief, that DaTenport v. Kleinschmidt is authority for the 
proposition that a liabllity incurred for water reïital is a debt, 
within the prohibition of the statute, for it is payable out of the 
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gênerai taxes levied and collected for the current expenses of the 
city, and that the Great Falls Case is authority for the proposition 
that such liability is not such an indebtedness, if express authority 
has been given the city to levy a spécial tax, and thus create a sep- 
arate fund for the payment thereof. The défendant in error con- 
tends that the provisions of the gênerai law of Montana governing 
cities at the time when the con tract involved in the présent case 
was entered into are équivalent to a provision for a spécial tax, 
and the création of a spécial fund for the payment of water rental, 
for the reason that the council is given the authority to estimate 
the current expenses of each year, and to raise a gênerai tax sufifi- 
cient to meet them ail, which vs'ould, of course, include rent for 
water, and because the ordinance under which the contract was 
made appropriâtes out of such gênerai fund each year an amount 
suflSeient to pay the annual sum which was agreed to be paid for 
water. It is argued that there is no différence between a fund 
arising from the levy of a spécial tax for fire and water purposes, 
and a fund appropriated for those purposes out of moneys received 
from taxes levied for gênerai purposes. The same argument was 
applicable to the case of Davenport v. Kleinschmidt. The city of 
Helena, at the time whîen the contract was made in that case, had 
the po,wer — as, indeed, hâve cities generally— to estimate its cur- 
rent expenses, and to include tlierein a tax for water and lire pur- 
poses. It also had the authority by ordinance to appropriate out 
of such taxes a sum sufiicient to meet its contracta for such pur- 
poses. Eut those facts, in the opinion of the court, created no ex- 
ception to the limitation of the charter. In the later case of the 
Oity of Great Falls the doctrine of Davenport v. Kleinschmidt was 
nOt quéstioned, but was appfoved- The Great Falls Case was dis- 
tinguished from the former case on the ground which we hâve just 
indicated. Both cases are in hannony wîth the gênerai doctrine 
established by the decided weight of authority, — that the contract 
of a municipal corporation for a usefùl and necessary tliing, such 
ils water or light, which is to be paid for annually as furnished, 
does not create an indebtedness for the aggregate sum of ail the 
yearly payments since the debt of each year comés into existence 
only when the annual compensation has been earned, but that, if 
the amount agreed to be paid in any instaUment in compliance 
with such contract transcends the aniount of permitted indebted- 
ness, the citv is not Hable therefor. City of Walla Walla v. Walla 
Walla WateV Co., 19 Sup. Ct. 77; Grant v. City of Davenport, 30 
ïowa, 396; Citv of East St. Louis v. East St. Louis Gaslight & Coke 
Co., 98 111. 415; Merrill Railway & Lighting Co. v. City of Merrill, 
80 Wis. 358, 49 N. W. 965; Prince v. City of Quincy, 105 111. 138; 
Foland v. Town of Frankton, 142 Ind. 546, 41 N. E. 1031; Smith v. 
Dedham, 144 Mass. 177, 10 N. E. 782; Wade v. Borough of Oakmont 
(Pa/ Sup.) 30 Atl. 959. Such was the décision of this court, also, 
in the case of Keihl v. City of South Bend, 22 C. C. A. 618, 76 Fed. 
921, where it was held that a contract entered into by a city at a 
time when the full amount of its permitted indebtedness had 
been inchrred did not of itself create an indebtedness in con- 
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traTéiitîôn' 61 tté stàte constitution, but crëated à condition up- 
on wliicli' Mtli à debt might arise, and that the city was not 
liable foï ail ânnual installment thereunder whiich' camé due at a 
time wben the èitv' was taxed beyond the limit. In the case of 
Oity bf Walla Wàlïa V. Walla Wàlla Water Co., 19 Stip. Ct. 77, the 
suprême icourt had uïider considération; a provision of the chartei* 
of the City of Walla Walla, in the State of Washington, which limit ed 
the indebtedness of the city to the sum of |50,000. On March 15, 
1887, ail ordinance was passed granting to the water company for 
the period of 25 years the right to place and maintain mains and 
pipes ill the streets of the city for the purpose of f urnishing the in- 
habitants with water; the city to pay therefor each year the sum 
of |1,500. After thecontract hadbeen in force for about six years 
an ordinance was passed to provide for the construction of a Sys- 
tem of w'aterworks to supply the city and its inhabitants with wa- 
ter. The water company brought suit to enjoin the infringement 
of its rightSj and in its answer to the bill the city set up the dé- 
fense that its contract with the water company Was.void because it 
•created an indebtedness in excess of the charter limitation. The 
suprême court, after reViewing the authorities, said: 

"But we think the weight of authorlty, aa well as of reason, favors the more 
libéral construction that a municipal corporation may contract for a supply 
of water or gas, or a like necessary, and may stipulate for the payment of an. 
annual rental for the gas or water furnisljed each year, notwithstanding the 
aggregate of its rentals during the Ufe of the contract may exceed the amouut 
of the indebtedness llmited by the charter. There is a distinction between a 
debt and a contract for a future indebtedness to be incurred provided the con- 
tracting party perform the agreement ont of which the debt may arise. * * * 
The obvions purpose of limitations of this kind in municipal charters is to pre- 
vent the improvident contracting of debts for other than the ordinary current 
expenses of thé municipaiity. It certainly has no référence to debts incurred 
for the salaries of municipal offlcers, members of the flre and police departments, 
sehool teaehers, or other salaried employés, to whom the' city necessarily be- 
comes indebted in the ordinary condnct of municipal afCairs, and for the dis- 
charge of whlch money is annually raised by taxation. For alj purposes qeces- 
sary to the exercise of their' corporate powers, they are at llberty to make con- 
tracts, regardless of the stattitory liinltation, — provided, at least, that the amount 
to be raised each year does not exceed the Indebtedness allowed by the charter. 
Among the^C: purposes is the prévention of fires, the purohase of flre englnes, 
the pay of flïenien, and the supply of water by the payment of annual rentals 
therefor." 

In that décision the suprême court construed no more liberally 
the powers bf municipal corporations to enter into contracta for 
supplies of nécegsaries than did this court in Keihl v. City of South 
Bend. It will be nqted that in the language of the opinion so 
quoted a limitation is placed upon the extent of the indebtedness 
which mày be incurred in thé face of the statutory prohibition. 
Cities are declared to be at liberty to make certain kinds of con- 
tracts, regardless of the limitation, provided "that the amount to 
be raised each year does not exceed the indebtedness allowed by 
the charter." The présent case does not meet the requirement of 
the teét so established. The amount to be raised each year under 
the contract between the city and the receiver exceeded the total 
indebtedness, allowed by the law of Montana. At the time when 
the debt for which this suit was brought was contracted, and when 
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it fcU due, the city was indebted in an amount largely in excess 
of the statntory lirait. As the judgment must be reversed upon 
tliis Kfoiind, it becomes unnecessary to consider the other question 
which the record présents. The judgment is reversed, and the 
cause is remanded for further proceedings not inconsistent with 
the foregoing opinion. 



HOWARD INS. CO. OP NEW YORK v. SILVEHBERG et al, 

(Circuit Court of Appeals, Ninth Circuit. May 2, 1899.) 

No. 490. 

1. Appeai, Bond — Pi-acb of Execution. 

An undertaking on appeal given to stay proceedings pending the appeal 
Is Dot delivered, so as to become effective, until filed, and hence, though 
slgned in another state, is "executed" in the state where flled. 

2. Li MIT ATroN OP Actions— Appeal Undertaktng— Effect op Fukther Appeal. 

The running of the statute against an action on an appeal undertaking 
given on appeal to the gênerai term of the superior court of the city of 
New York is not affected by the taking of a further appeal from the judg- 
ment of the gênerai term to the court of appeals. 

In Error to the Circuit Court of the United States for the Northern 
District of California. 

This action was commenced in the circuit court of the Northern district of 
California to recover upon an undertaking on appeal which had been executed 
li.v the défendants in error on August 9, 1892, in a case then pending in the 
superior court of the city of New York, in which the Howard Insurance Com- 
l)nny of New York was the plaintiff, and Julius Jacobs and George Easton were 
the défendants, and in which a judgment had been rendered for the plaintiff in 
!he sum of $T,485.83. A condition of the undertaking on appeal was that the 
del'endants iu the action should pay ail costs and damages w^hich might be 
anaided upon the appeal, and that, if the judgment appealed from should be 
atfirmed, they would pay the amount thereof. The appeal was taken to the 
gênerai term of the superior court of the city of New York. On January 15, 
1894, the appellate court afflrmed the judgment. 26 N. Y. Supp. 1133. On 
Deeember 13, 1894, Jacobs and Easton appealed from the judgment of afBrm- 
ance to the court of appeals of the state of New York, and in 1896 the latter 
court afflrmed the judgment so appealed from. 45 N. B. 1132. On Deeember 
22, 1897, the présent action was brought against the sureties on the appeal 
bond. 

The circumstances under which the undertaking was executed, as they are 
set forth in the complaint, are as follows; Jacobs and Easton, the défendants 
in the action in the superior court, desiring to appeal from the judgment of that 
court, requested the plaintiff in the action to accept a bond on appeal, to be 
signed by Silverberg and Pease, who were résidents of California, as sureties. 
'l'be plaintiff aeeeded to the request, an undertaking was signed by Silverberg 
and Pease in San Francisco on August 9, 1892, and on the foUowing day both 
sureties verifiecl the undertaking before a commissioner for New York in San 
Francisco, before whom, on the same day, they also acknowledged the instru- 
ment. On September 10, 1892, the undertaking was filed in the superior court 
of the city of New York, together with a written stipulation between the par- 
ties to the action to the effect that the plaintiff" would not except to the sureties 
on said undertaking, and that such undertaking might be filed, and that no 
exception should be taken to its forui, or to the time of its flling, or to the 
justification of its sureties, and that such undertaking should operate as a stay 
of proceedings. The parties were permitted to enter Into such a stipulatiofi 
under section 1305 of the Code of Civil Procédure of New York. A demurrer 
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yiràà intérposed to the complalnt, on thé ground that the cause ôf action was 
barréd by subdivision 1 of section 83Ô of the Code of Civil Procédure of Cali- 
fprnJa, whieU provides that an action on a contraet, obligation, or llability 
founded on an instrument of writing out of the state mnst be commenced 
within two yéars airter the cause of action has accrued. The circuit court sus- 
tained the demurt'er, and 'a judgment -sWs entered dismissing the action. 89 
Fed. 1C8. Thls rullng is assigned as error. 

Abraham C. Freeman, for plaintiff in error. 

Edmund Tauszky, Lester H. Jacobs, and W. E. F. Deal, for dé- 
fendants in error. 

JJefore GILBpRT and KOSS, Circuit Judges, and HAWLÈY, Dis- 
trict Judge. 

GILBERT, Circuit Judge, after stating the facts as above, de- 
Jivered the opinion of the, court. 

The controlling question preseiated in this case is whether the 
mdertaking on appeal was executed without the state of Cali- 
tornia. No instrument is executed until it is delivered. To con- 
stitute' a delivery, the obligor must do some act wbich places the 
instrument bej\'>nd his control and bëyond his power of revoca- 
Tion. Duer v. James, é3 Md. 492j i^isher t. Hall, 41;N. Y. 416; 
Younge v. Guilbeau, 3 Wall. 636. The delivery need not always 
be ïflâdte to the obligée personallyi ''ït may be made to a third p6r- 
son in his behalf. Hatch v. Bâtes, 54 Me. 136; Coopèr v. Jackson, 
4 Wis. 538; 8neathen v. Sneathen, 104 Mo. 201, 16 S. W. 497. A 
bond on 'appeal is not deliveted to the opposite party to the suit. 
It is delïyered to the clerk of the Court, who files it and hplds it 
on behalf of the obligée for whose benefit it is given,. Section 
1307, Gît. Code N. Y., provides that an undertaking "must be filed 
with the Clerk with'Whom the judgment or order appealed from is 
(^i^téréd." TJjere ca,n be^^o doub!(^*thàt, as a, général fuie, the filing 
of àùi lipdertaking on appeal is ijts delivery. , l|he proposition that 
the place of the delivery of such an instrument will, in. the absence 
of an agreement to thë cOntrary, be deeméd to be thè place of its 
exécution, irrespectiVe qf the placé wliereit wasrsiènfedj and that 
a contraet is madé in tl^^t state iiiWliich it first takès effect as a 
binding, obligation, is fuliyiSUstained by the authorities. In Bell v. 
l'ackard, 69 Me. 105, it was held that a promissory note written in 
Mainey but signed in Mas&achtisetts', by cîtizens living there, and 
thèri returned by mailitp; the payée, living in Maine, is a note 
made in Maine, and to bé eonstrued by tue laws thereof. The 
court said: "For, although it was signed in Cambridge, it was 
delivered to the payée itiSkdWhegan, and it was'not a completed 
contraet until deliyered." In Lawrence, v. Bassett,' 5 Allen, 140, 
the défendant had put his nàme on rthe back of a note in another 
state while it was in the hands of the original maker, and bef ore 
it was delivered to the payée. It was Siibseqtiently passed to the 
payée in Massachusetts for a valuablè considération. Thé court 
held that it then for tbe flrst time bpcame a valid promise to pay 
the money, and said : "Until such delivery, it was not a binding 
iind opeiiitive contraet; upon which thé défendant could hâve been 
held as a party to the note. It was therefore the delivery to the 
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plaintiff which completed and consummated the contract." lu 
Milliken v. Pratt, 125 Mass. 37^, the court held that a contract of 
guarauty signed in Massachusetts, and sent by mail to another 
State, and assented to and acted on there, for the price of goods 
so!d there, is made in that state. The court said : "If the contract 
is çorapleted in another state, it makes no différence in principle 
whether the citizen of this state goes in person, or sends an agent, 
or writes a letter, across the boundary line between the two states." 
In Forst v. Léonard (Ala.) 22 South. 481, it was held that, although 
a bond may be signed at one time, its exécution does not occur 
until it^ delivery. Said the court: "The bond * * * speaks 
from the time of delivery, — from its exécution, and not from its 
signing." So, in Tilden v. Blair, 21 Wall. 241, it was said: "It 
lias been settled that the liability of an acceptor does not arise 
from merely writing his name on a bill, but that it commences witli 
the subséquent delivery." In State v. Young, 23 Minn. 551, the 
court, said : "It is almost an elementary principle, laid down in ail 
the books, that a bond is not 'executed' until it is delivered, for 
delivery is of the essence of a deed." 

Eut it is urged that the undertaking in the présent case must 
be held to hâve been executed in the state of California, for the 
reason that there the final assent thereto was given. It is said 
that the plaintiff in the action had agreed to accept the défend- 
ants in error as sureties; that thereafter no further act was re- 
quired than that they should attach their signatures to the un- 
dertaking; and that when they signed the same, and parted with 
ils possession, the transaction was complète. We are unable to 
assent to this view of the facts or of the law applicable to them. 
Up to the date of the flling of the undertaking, there was no bind- 
ing agreement of any kind between the parties. There had been 
a request on the part of the défendants in the action that the 
plaintiiî accept sureties residing in California, and the request had 
been assented to. But there was no stipulation in writing, and 
there was nothing to hold either party to the agreement. It was 
nudum pactum. The flrst and only agreement that had binding 
force was the stipulation that was entered into when the bond 
was filed in the state of New York. The plaintiff in the action had 
not bound itself to accept as an undertaking on appeal any in- 
strument that might corne from California bearing the signatures 
of the sureties named. The final act was not the signing of sucli 
an instrument by the sureties, but its acceptance by the opposite 
party and its delivery. This is evidenced by the stipulation which 
accompanied it when it was filed. Up to that time the sureties 
on the bond had the right to recall the instrument. They could 
bave revoked it at any time before it left the possession of the de- 
fendants in the action. There was no considération for their lia- 
bility as sureties before the bond was actually used on the ap- 
peal. The stipulation by which it was accepted was made between 
tlie parties to an action pending in the state of New York, and 
with référence to an appeal to a court of that state, and with réf- 
érence to an undertaking which had been signed, verified, and ac- 
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knowledged, but not yet delîTefW. The complaînt, aiter ref erring^ 
to the éxèètition of thé stipulation, contains this averment: "That 
thereaîter, oà the Same day, thé said undertaking on appeal was 
flled by thé Bâid Jacobs and Easton in the ofQce of the clerk of 
said su^ierior court last named, and a copy thereof served upon 
this piaintiff, âiid the appeal of said Jacobs and Easton from the 
said judgmént^was then perfected, and a stay of the exécution 
thereof effècted." The only inférence to be drawn from the facts 
as they are stàted in the complaint is that when the stipulation 
was entered into the undertaking was in the possession of the dé- 
fendante in the action in the state of New. York, and that then 
they parted with its possession and delivered it to the clerk. We 
find nothing in the allégations of the complaint, construed, as they 
must be, in the light of the statutes of New York, so far as the lat- 
ter are applicable, to indicate that it was the purpose of the par- 
ties to the; action to regard the bond as an instrument executed 
in the state of California, or to dispense with any of the require- 
ments of the law of New York with référence to bonds on appeal, 
except in the one specified particular, that the Sureties on appeal 
might be résidents of the state of California, 

The case of Alcalda v. Morales, 8 Nev. 132, cited by the piaintiff 
in error, is not authority for its contention. In that case one of 
two partners doing' business in Nevada went to Sacramento, Cal., 
to borrow money for the firm. He negotiated a loan, signed a 
promissory note in Sacramento, and obtained the money upon it. 
The note was then sent to the other partner, who executed it in 
Nevada, and returned it to the piaintiff, in Sacramento. It was 
held that the note was executed in Nevada. It was so held for 
the reason that the form of the paper had been agreed upon in Cali- 
fornia, and thePe accepted, and there the money had been obtained 
thereon, and nothing remained to be doue except to bbtain the sig- 
nature of the other partner, and that when his signature was ap- 
pended, and the note left his possession on its way to the plain- 
titt, the transaction was closed. The vital points which distin- 
guish that case from the case at bar hâve already been suggested. 
When the défendants in error signed the bond in California, the 
transaction was not closed. Their signature was but the flrst 
step. The undertaking had not been accepted. No stipulation 
had been made, as provided by statute, assenting to the undertak- 
ing or waiving the nonresidence of the sureties. There is nothing 
in the complaint to show that the piaintiff in the action had seen 
the instrument or knew its terms, or, indeed, to show that it was 
not drawn in California at the time when it was signed there. 
The piaintiff was under no obligation to accept the bond, nor to ac- 
cept the défendants in error as sureties. It had parted with none 
of its rights. Execution upon its judgment had not been stayed. 
Payment of the judgment could hâve been enforced by process at 
any time before the undertaking and the stipulation were flled. 
How, then, can it be said that when the sureties signed the under- 
taking, and parted with its possession, the last act had been done 
and the transaction was closed? 
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It is contended that no action could be maintained on the under- 
taking until the final décision of the case by the court of appeals, 
and that the statute of limitations began to run only from the date 
of such final décision. The complaint expressly states tiat on the 
appeal from the décision of the gênerai term of the superior court 
to the court of appeals there was no undertaking to stay the exé- 
cution. Section 1309 of the New York Code of Civil Procédure 
provides that where security is given on appeal to the court of ap- 
peals to stay the exécution of the judgment appealed from "an ac- 
tion shall not be maintained upon the undertaking given upon the 
preceding appeal until after the final détermination of the appeal 
to the court of appeals." By implication, the statute permits such 
an action, in the absence of an undertaking to stay the exécution, 
and it accords with the practice prior to the adoption of that pro- 
vision of the Code. Burrall v. Vanderbilt, 6 Abb. Prac. 70; Heeb- 
.ner v. Townsend, 8 Abb. Prac. 234. The undertaking in this case 
was to secure the payment of the judgment that might be rendered 
in the court to which the appeal was then to be taken. It contem- 
plated no second appeal. Tbe conditions on which the sureties' 
liability was to attach were met when, on January 15, 1894, the 
gênerai term of the superior court rendered its décision. On that 
date the cause of action against the sureties on the undertaking 
accrued and the statute began to run. The second appeal, taken 
11 months later, could not operate to toU the statute. 

On the argument of the cause in this court, the point is made 
that subdivision 1 of section 339 of the Califomia Code of Civil 
Procédure is opposed to the provisions of the constitution of the 
United States, and is theref ore void. We do not need to enter 
into a discussion of this proposition. The point was not made in 
the assignments of error, and is not properly before the court. If 
it were, we should be compelled to dismiss the appeal. Hamilton 
V. Brown, 3 C. C. A. 639, 53 Fed. 753; Hastings v. Ames, 15 C. C. 
A. 628, 68 Fed. 726; Pauley Jail Bldg. & Mfg. Co. v. Crawford Co., 
28 0. G. A. 579, 84 Fed. 942; Wrightman v. Boone Co., 31 C. C. A. 
570. 88 Fed. 435. 

The judgment will be afiirmed. 



BOWEN V. NEEDLES NAT. BANK et al. 

(Circuit Court of Appeals, Ninth Circuit. May 15, 1899.) 

No. 499. ; 

1. National Banks— Powkes—Contract op Guaranty. 

A national bank bas no power to lend its crédit to any person or cor- 
poration, or to beeome guarantor of the obligations of another, except in the 
case of the transfer of promissory notes discounted, which is in the ordinary 
course of banklng. 
3. Corporations— Co'ntracts Ultra Vires — Estoppel. 

A contract entered into by a corporation, which is ultra vires of its char- 
ter, cannot be ratified or beeome binding on the ground of estoppel, and the 
only ground on whleh the corporation ean beeome liable to the payment of 
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i 'iipouey|ion,f,(îç()nnt of: snch,,q. iqijply^cj^ which, bas been. peifpiwecl by, the 
, ôtter partj;, is thâtit bas received a benefit or advantagetlieiiiéby which it 
''''■■ eànnofjustïfrétaln. '■ ' ' '■■'•' '' ' '* ■ ' ■■'''" 

3. National' Banks— CôîJTBACT ULTJtj^'*V'iïiEs— AGî'icïiMfcN't''TO Pat Checks. 
A nâtfonâTbaïik.adVlsecl plaintlff ttMt it WouW pay ail cheicks bf a third 
persohj-altbough sùch persoh, had uio (ùndis on deposit, afe; was tniown to 
. both plajatiff -and the bank. In relfaijce onsuch promise, plaintiff cashed 
. , checks of such iperson, and transipitted them to the ijanji for payment. 
ïbé bànk i^sued and sent to plaintifl Its dràfts on a cbrifespondent for 
tbe amount M the checks, which dmfts were refused payinént Hdd, that 
the coûtract ■Wasoneipurely of guaranty, and "was nltra itires on ,the part 
of the bank, and'the tijansaction gave plalntlJÇ no right of action: agalnst it 
,,9n,fhe drafts'.,^; , 

: .j, Ross, Circuit Judge, dlssenting.; ,. 

In Error to the Circuit Coiart of tl^e tlnited States for the Southern 
District of Çalifornia. ,i , , 

Abner T-iBo\vensued tbe NeedJes National Bank upon four causes of action, 
the first, second, and third of whieb ,were upon bills of exchange for $8,775, 
$8,3PQ, and $5,364, Which it was alleged in the complaint were drawn by the 
défendait kt its place of business in tiie state of California upon the Chaae 
National Bàttk, of New York, and payable to thé order of the plaintiff under 
the name of :A. T. ïî05ven. & Co-, wbichi bills of exchange bad? bçen disbonored 
by the drawee; and i for a fourth, cause of action the plaintlfE alleged further 
that the defçndani: was iridebted to hlni lipon a check for $3,5dOÎ drawn by Isaac 
E. Blakë tipôii fhe défeiidànt"bank; and payable to thè oïder'bf the plaiiitiffl. 
TJpon thé isSriéS created by the answer the cause waS tried before the court 
without a jury, and the court found for ,tbe défendant; 87 Fed; '430. No blll 
ot exceptions .; ift presented in thp record, but it is çontenfied by the plaintiff 
in error that upon |the fliîdiijgs oî fact mâde by the cpurt tbe judgment should 
■hâve been tor the plàintirf,' The flndings are,' in substance, as follows: 

(1) That the défendant' exbcuted and déllTered to the plfetintlfC the instru- 
ments called "blllâ of exbhaiige" in the flrst,- second, and thtai causés^ oï action 
f or the seyeral amounts f oUowlng, to wlt,, September 10, 18î)4, $8,775; Septem- 
ber 12, 1894, 18.300; SeptenjOjg:, 18, 189:4, |5,364; and that sald bills of exchange 
were drawn upon the Chasè isfâtional Bank, bf New York. ' 
'"'(2) Thàt neither at thé tiflié of the dïawing of sald drafls'bor at thé time o£ 
thelr reeeiptby'the plaintlB were there'funds in the hânds of tbe drawee to 
pay the sàme; that said diflfts w^ere îlot presented to the drawee for acceptanee 
or paymer^ti . : ' . , . ,'■;■ ■ • ■ >-; ■ 

(3) That thè' défendant' prbvided for the payment of said dràfts by drawlng 
counter dràfts at the same time upon Isaac E. Blake, payable at sald Ohase 
National Bank; that said counter dràfts 'were not paid, but -Irom the prier 
course of dealing between plalntifC .and défendant and the said Chase National 
Bank and the sald Blake the défendant had reason to believe, and did believe, 
that they would be paid. 

(4) That the said dràfts or bills of exchange mentioned in the first flndlng 
were made and transmittçd. by défendant to plaintifC in exchange for checks 
drawn by said Blake in favor of plaintiff and upon the défendant bank; that 
sald Blake had no funds to his crédit In the défendant bank, either at the time 
of drawing said checks or at the time of their présentation for payment. 

(5) That the plaintiff is a citizen and résident of the state of New York dolng 
business under the name and style of A. T. Bowen & Co., and the défendant is 
a national banking corporation orgànlzed under the laws of tbe 'United States. 

''"(6) ïhat prîo^tb Airil :ffi,:i894, thé plaintiff had advance'd ' nibneys to the said 
ïilake upon cbëèks dra-wn bjr him upon thé défendant bank, atid, being unwlUing 
to advance fdrtber sditis without some guaranty from the défendant, the latter, 
on said April 25, 1894, executed and dellvered to the plalii'tîfE the foUowing 
telegram and letter; , : ' 

"To A. T. Bowen & Co., 71 Broadway, New York: We will pay checks signed 
'Isaac E. Blake, by W. L. Bcardsley.': : > . The Needles National Bank." 
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"A. T. Bowen & Co., New York City— Gentlemen: We hereby beg leave to 
eonflrm our telegram to you of even date: 'We will pay checks signed "Isaae 
E. Blake, by W. L. Beardsley," ' signed 'Needles National Bank.' 

"Yours, truly, W. S. Greenlee, Casliier." 

ïhat on August 22, 1804, the said bank sent the plaintiff the following letter: 

"A. T. Bowen & Co., New York Oity— Gentlemen: I am in receipt of tele- 
grapliic communication from Chase National Bank that our draft No. 2,200, 
for $7,S0O, payable to the order of Bowen & Co., has been refused payment 
until adviées received from us guarantying the amount recelved. I immediately 
guarantied thé amount to he $7,500.00, and I trust I hâve put you to no great 
inconvenlence. It is simply a clérical error, which happens to us ail some time 
or other, and in future we will endeavor to be more careful. I hâve telegraphed 
you to please pardon our error, and that we wish you to still continue your 
friendly relations witli Mr. Blake and Mr. Beardsley, and that we guaranty 
absolutely the payment of Mr. Blake's checks as heretofore. I am truly sorry 
the mistâke has occurred, and can venture the assurance that it will not happen 
again. The Keystone mine has just uncovered a large body of high-grade ore, 
and, lî the vein continues as it is now for the next thirty days, it will make a 
big showing. Again asking your pardon, I remain, with best wishes, 

"Very truly yours, W. S. Greenlee, Cashier." 

(7) That on the 4th, 5th, lOth, aûd llth days of September, 1894, respeetively, 
upon cheoks drawn by the said Blake upon the défendant bank, the plaintiff 
advanced said Blake the following sums of money: $8,750, $8,300, $5,300, 
.¥3,500, and transmitted the checks to the défendant for payment. 

(8) That in exchahge for the checks for the flrst three sums of money tlie 
,lef endànt trànémltted tô the plaintiff the bills of exchang'e mentioned in the 
first flnding above, and'retnrned to the plaintiff the fourth check, for $3,500, 
unpaid. : ! ; 

(9) ïhat at-the time, of drawing said checks and at the time of their presenta- 
fiou to the défendant bank the said Blake had no funds whatever on deposit 
with the bank with which to pay the same, nor did he hâve any funds on de- 
posit with the bank at the time when said letters and telegrams were- seïit, or 
at any time thereafter. 

(10) That the bills of exchange mentioned in the first finding are in faot 
checks, and that défendant bank suffered no injury by the failure of the plain- 
tiff to présent the same to the ^said Chase National Bank for payment. 

: (11) That at the time of the drawing of said checks the plaintiff had conr 
structive notice that the said Blake had no funds on deposit with the défendant 
bank to meet the same, and knew that the défendant was, a national bank. 

TJpon thèse fihdings of fact the court found as conclusions of laW that the 
imdertaking of the Needles National Bank to guaranty the cheoks of Blake 
was ultra vires, and was vold; and that the bills of exchange, having been.made 
and exeeuted to plaintiff under sueh void con tract are null and void in the hands 
of the plaintiff, and that no cause of action can arise thereon. 

John D. Works and Bradner W. Lee, for plaintiff in error. 
Henry G.' Dillon and Eber T. Dunning, for défendante in error, 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the facts as above, delîv- 
ered the opinion of the court. 

It may be stated in gênerai that no banking corporation has the 
power to become a guarantor of the obligation of another, or to lend 
its crédit tb any persori or corporation, unless its charter or governing 
statute expressly permits it. Fanners' & Mechanics' Bank v. Butch- 
ers' & Drovers' Bank, 16 N. Y. 125; Morford v. Bank, 26 Barb. 568; 
Thomp. Corp. § 5721. Under section 5136 of the Revised Statutes, 
national banking associations a,re given the power to "make con- 
tracts" and "to exercise by its board of directors, or duly authorized 
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officers or agents, eubject to law, ail such incidental powers as shall 
be necessary to carry on the. business of banking; by discounting 
and negotiating promlssory notes, drafts, bills of exchange, and 
other évidences of debt; by receiving deposits; by buying and selling 
exchangei coin, and bullion; by loaning money on pérsonal security; 
and by obtainiiig, issuing, and circulating notes aceording to the 
provisions of this title." Tbere is in thèse provisions no grant of 
power tô gùaranty tbe debt of aaother, nor can such guaranty be said 
to be incidental to the business of banking. It has been so held in 
Seligman v. Bank, 3 Hughes, 647, Fed. Cas. No. 12,642, Norton v. 
Bank, 61 N. H. 589, and Bank v. Pirie, 27 G. G. A: 171, 82 Fed. 799. 
An apparent exception is recognized in the case ' of ^he discount of 
promifisory notes by national banks which may be transferred with a 
guaranty, btit it rests upon the groand that the guaranty of suCh paper 
is but an ordinary incident to its transfer in the course of banking. 
In People's Bank v. National Bank, 101 U. S. 181, the court said: 
"To hand over with an indorsement and guaranty is one of the com- 
monest modes of transferring the securities named." There can be 
no doubt that the guaranty in the présent case was ultra vires. It 
was aeide and apart frpm the business of banking. The case is not 
that of an offlcer of a bank exceeding the powers delegated to him, 
but it is a case where the banking association itself lias exercised 
powers in excess of those which were conferred upon it by statute. 
The plaintiff, equally with the défendant bank, was bound to take 
notice of the statute. He had notice also that therè were no funds 
in the bank to meet the checks, and he knew that the contract was 
one of guaranty pure and simple. The transaction cannot be deemed 
a certification of checks, as urged by the plaintifE in error. The 
checke were not certified. They.did not, bear the acknowledgment 
of the bank of funds in its possession equal in amount to the cbecks, 
and available for their paymenti The certification of checks is in 
the Une of banking business, an<3 is not prohibited to national banks. 
The only prohibition is that tbe bank shall not certify a check unless 
the drawer has on deposit at tlie time sufficient money to meet the 
same. The penalty for violation of the prohibition is to render the 
bank liable to the forfeiture of its charter, and to hâve its affairs 
wound up. Eev. St. § 52ff8; Thompson v. Bank, 146 U. S. 240, 13 
Sup. et. 66.- 

But the présent case is complicated by the fact that the plaintifl 
in error relied upon the guaranty, and cashed the checks on the 
strength thereof. There is authority for holding that under such 
circumstances the bank is estopped to deny its liability on the guar- 
anty, notwithstanding that the contract was ultra vires. Tbomp. 
Corp. §§ 6017, 6025; State Board ,of Agriculture v. Cîtizens' St. Ey. 
Go., 47 Ind. 407; Insurance Co. ,v. McClelland, 9 Colo, 11, 9 Pac. 771; 
Oil Creek & A. E. K. Co. v. Penn,fylyania Transp. Co., 83 Pa. St. 160. 
"THe principle, properly undersiood, and applied, extends to every 
case where the considération ^o/ the contract has passed to the cor- 
poration from the other contraçting party, which considération may, 
on well-understood prin.ciple«, çonsist) either of a benefit to the cor- 
poration or qf a prejudiceof disadvantage to the other contracting 
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Ijarty. It is therefore not strictiy necessary to the proper applica- 
tion of the principle that the corporation has received a beneflt from 
the eontract, but it is sufHcient that the other party has acted on the 
faith of it to his disadvantage; as where he has expended money 
on the faith of it." Thomp. Corp. § 6017. It is contended that this 
doctrine iinds support in the language of décisions of the suprême 
court, as in Hitchcock v. Galveston, 96 U. S. 341, .351, where it was 
said: 

"But the présent is not a case In whieh fhe issue of tlie bonds was proliîbited 
by any statute. At most, the issue was unauthorized. Àt most, there was a 
defect of power. The promise to give bonds to the plaintifCs in payment of 
what they undertook to do was, therefore, at furthest, only ultra vires; and In 
such a case, though spécifie performance of an engagement to do a thing trans- 
gressive of its corporate power may not be enforced, the corporation can be held 
liable on Its eontract. Having received benefits at the expense of the other 
contracting party, it cannot objeçt that it was not empowered to perform what 
it promised in return." 

And the court quoted with approval from the opinion in State 
Board of Agriculture v. Citizens' St. Ey. Co., 47 Ind. 407, the follow- 
ing words: 

"Although there may be a defect of power In the corporation to make a eon- 
tract, yet, if a eontract made by it is not in violation of its charter, or of any 
statute prohibiting it, and the corporation has, by its promise, induced a party 
relying on the promise, and in exécution of the eontract, to expend money, and 
perform his part thereof, the corporation is liable on the eontract." 

Also, in Eailway Co. v. McCarthy, 96 U. S. 258, 267, where the 
court said: 

"The doctrine of ultra vires, when invoked for or against a corporation, 
should not be allowed to prevail where it would defeat the ends of justice, or 
work a légal wrong." 

While the language of thèse expressions of the court may be said 
to be sufflciently broad and inclusive to justify the contention of the 
plaintiff in error, the court, in its adjudications, lias limited the 
application of the principle to cases in which a corporation lias, by the 
plea of ultra vires, sought to retain unjustly the fruits of a eontract 
which has been performed by the other party thereto. In ail such 
cases the action has been maintained, not upon the eontract, nor to 
enforce its terms, but upon an implied obligation resting upon the 
défendant resulting from the fact that it has received money or 
property which it ought either to return or make compensation for. 

In Sait Lake City v. Hollister, 118 U. S. 263, 6 Sup. Ct. 1059, it was 
said : 

"The courts hâve gone a long way to enable parties who had parted with 
property or money on the faith of such contracts to obtain justice by recovery 
of the property or the money specifically, or as money had and received to plain- 
tiff's use." 

In Louisiana v. Wood, 102 U. S. 294, where a city had received 
money for bonds issued hj it without authority, the court said: 

"The only eontract actually entered into is the one the law implies from what 
was done, to wit, that the city would, on demand, return the money paid to it 
by mistake." 

94 P.— 59 



93d 94 FEDERAL REPORTER. 

îiî^farkersbijsrg v. BrowQ, 106 tJ. S. 487, 1 Sup. Ct. 442, in a simi- 

la;r èas^, the eôiirt said: ' 

"The enforcemènt of such right is iiot in aiBrmanee of the illégal contract, 
but is in disatfrriiance of it, and seeks to prevent the city from retaining the 
beneflt whichit Ms derived from the uniavful act." 

î'iiése citatione suflâciently illustrate the ground,, and the only 
ground, on which the suprême court has held that corporations may 
be liable to the paynaent pf money on account of contracta which 
^ey haTe entered into ultra vires of their charter, and which hâve 
been performed by the other party to the contraqt. The right to 
relief iû such ■ ëases rests upôn the fact that the défendant corpora- 
tion bas obtaipçd an advantàge vs'hich it cannét justly retain. The 
gênerai doctrine by which the présent case may bè ruled is thus 
stated in the language of the court in Central .Transp. Co. v. PuU- 
man'e Palace-Cai- Co., 139 U. S. 24, 59, 11 Sup. a. 478, 488: 

I "A conitract of a eorpor,a|Upn, whleh la ,piltra virée inthe pyopçr sensé,— that 
is to si^y,, outside the object of Its ereatlpn as deflned in the ia.w of its organiza- 
tioh; knd thetefore bèj'oti^ 'the powets conferrëd ùpon it by the législature,— 
is not voidable only, but wholly void, and of no légal effect. The objection to 
the contract Is not merely that the corporation ought not to hâve made it, 
but.thati It Gould not make it. ,The contract cannot be ratlfled.by either party, 
because It could not hâve been authorigedby either.: No performance on either 
side caa give the iinlawful- contract any validity,;or be the foundation of any 
right of action upon it." i; no ; ; ■ t- ,;,; i • v..'!:. 

In the samé'case it was sald (1.3i9 lU. S. 54, 11 Sup.- Ot*- 486). 

"It was argued in behalf of the plalntiff that, even if the contract sued on 
was void, beoause ultra vires ;apd agalnst , public pplicy.yiet. that, having been 
fuUy performed on the part of the plalntiff, and the bgneflta of it received by 
the défendant, for the period covered by the déclaration,' the défendant was 
estopped to set up the invalidity of the contract as a défense to this action to 
reeoverthe compensation agreed' on f or that period.. But this' argument, though 
susta;ined,by décisions in some (rf the state*,, ftndsno support :in the judgments 
of thjs court." V , 

Later décisions of thé suprême court hâve emphasized the views ex- 
pressed in the f oregoing quotations. Navigation Co. V. Hooper, 160 
U. S. 5.14i'i6 Sup. et. 879; Union Pac. Ky. Co. V. Chièago, E. I. & P. 
By. Co., 163 U. S. S64, 16 Sup. Ct. 1173; McGormick v.Bank, 165 U. S. 
538, 17 Sup. Ct. 433; Baiik v. Kennedy, 167 U. S. 362, 17 Sup. Ct. 831. 

In Union Pac. Ry. Co. v. Chicago, R. I. & P. Ry. Co., Mr. Chief 
Justice Fuller said : » 

"A contràét inàde by a corporation beyond the scope of Its powers, express 
or implied, on a proper construction of its charter, cannot be enforced or ren- 
dered enforceable by the application of the doctrine of estoppel," 

In McCormick v, Bank, Mr. Justice Gray, speaking for the court, 

eaid: 

; "The doctrine of ultra vires, by which a contract made by a corporation be- 
yond the scope of Its corporàte powers is unlawful and void, and will not sup- 
port an action, rests, as this court has oftèn recoghizéd and afflrmed, uiwn three 
distinct grounds: The obligation of any one contracting with a corporation 
to take notice of the legftl limits of its powers; the interest of. the stocliholders 
not to be subject to risks which they hâve never undertalten; and, above ail, 
the interest of the public that the corporation shall not transcend the powers 
conferred upon it by law." 
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In Bank T. Kennedy it was said: 

"It would be a contradifetlon in terms to assert that there was a total want 
o£ power by any aet to assume the liability, and yet to say that by a particular 
act the liability reS|Ulted, , The ti'ansaction,: bçing absolutely void, could net be 
copfirmed or ratifled." 

In the case at bar the défendant bank is not in the position of hav- 
ing received the fruits of, the unlawfill contract. The plaintiff'â 
money was paid, not to the bank, but to Blake. It is not shown that 
the bank received any benefit whatever from the payment. There 
is no ground, therefore, upon which it can be adjudged that the bank 
shall make restitution. The judgment will be affirmed. 

ROSS, Circuit Judge (dissenting). I agrée, and so held in the case 
of Flannagan v. Bank, 56 Fed. 959, that a national bank bas not the 
power to guaranty the debt or obligation of a third party; but, in my 
opinion, the findings of fact of the court below, upon which the prés- 
ent writ of error muet be determined, do not présent any such case. 
The complaint in the case counts upon four separate causes of action, 
each of the flrst three of which is upon a certain draft drawn by the 
défendant Needles Bank on the Chase National Bank, of New York, 
in favor of the plaintiff, doing business under the name of Bowen & 
Co., and delivered to the plaintiff, according to the findings, in ex- 
change for a check of Blake drawn on the défendant bank, and dis- 
counted by Bowen & Go. The checks of Blake on the défendant 
Needles Bank in favor of Bowen & Co. were thus honored by the de- 
fendant bank, and the amounts thereof necessarily entered upon its 
bocks on the débit eide of Blake's account. When the plaintiff pre- 
sented and delivered those checks of Blake to the défendant Needles 
Bank, and received from the latter, in exchange therefor, its own 
drafts in the plaintiff's favor on the Chase National Bank, of New 
York, the plaintiff manifestly parted witli ail of its interest in those 
checks of Blake, holding in exchange therefor the obligations of the 
défendant bank. In respect to the flrst three causes of action, there- 
fore, I am unable to see how, in view of the findings of fact, it can be 
properly held that the action is upon any guaranty of the debt or obli- 
gation of Blake. On the contrary, in respect to each of thèse three 
causes of action the défendant bank honored the checks of Blake 
drawn upon it, and in exchange for them issued its own obligations, 
upon which the first three causes of action rest. There is nothing in 
the findings of fact to the effect or tending to show — what eeems to 
be assumed in the prevailing opinion — that Bowen & Co. knew that 
the drafts drawn in its favor by the défendant bank, and issued in 
exchange for Blake's checks upon the défendant bank, were only to 
be paid by means of drafts drawn by the défendant bank on Blake 
and in favor of the Chase National Bank, of New York. It seems to 
me that the effect of the décision hère is to attach a condition to the 
drafts of the défendant bank sued upon, which is altogether unau- 
thorized by any fact made to appear in the findings of the court below. 
According to the complaint as it appears in the record, the fourth 
cause of action is upon a check drawn by Blake "upon the plaintiff, 
A. T. Bowen & Co.," which, it is alleged, the défendant bank guaran- 



932 M FEDERAL REPORTER. 

tied. If the complaint in respect to this cause of action be so taken 
andcQnsideredj it is plain that in respect to it the action is upon a 
guaranty whick the défendant bank was not empowered to make. 
But the Word "upon" was probably insert ed in the record by mistake 
in place of the words "in favor of," since the flndings t)f fact are that 
this cheek was drawn upon the défendant bank and in favor of the 
plaintiff, Bowen & Oo., and it iseo treated in the opinion of the 
court below, as also in the opinion of this court. Thus considered, 
I am of opinion, in view of the ûndings of fact made by the court be- 
low, that in respect to this cause of action, also, the action is not upon 
any guaranty, but upon the direct promise of the défendant bank to 
pay the check so drawn by Blake upon it, upon the faith of which 
promise thé plaintiff parted with his money. What I hâve said is 
based upon the flndings of the court below, which, as I understand it, 
are to control the judgment of this court. In the opinion of the 
learned judgeof the court below, however, référence is made to cer- 
tain testimony given in the trial court tending to show that the plain- 
tiff, Bowen & Co., did know that the drafts sued upon were to be paid 
by other drafts drawn by the défendant bank upon Blake in favor of 
the Chase National Bank, of New York, and were only to be paid in 
the event of Blake's paying those drafts, and that, in truth, ail of the 
transactions in question constituted but the guaranty by the défend- 
ant bank of Blake's obligations, of which the jilaintifl, Bowen & Co., 
had actual knowledge. The testimony thue alluded to in the opin- 
ion of the trial judge'finds some support in the agreement executed 
by Blake on the 12th of Séptember, 1894, which is set out in the flnd- 
ings of fâct that were made by the court bélow. The évidence in the 
case may hâve been amply sufficient to justify flndings to the eflect 
that ail of the transactions sued upon in reality constituted but the 
guaranty on the part of the défendant bank of the obligations of 
Blake, and that the plaintiff, Bowen & Co., had knowledge thereof. 
The difflculty is that the flndings do not show this state of facts, and 
theref ore I am of opinion that the judgment should be reversed, and 
the cause remanded for a new trial. 
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(Circuit Court of Appeals, Ninth Circuit. May 22, 1809.) 

No. 406. 

1. PcBLTc Lands— Northern Pacific Ratlroad Grant— -Pre-emptign Rights. 
The provision of section 6 of the Northern Pacific Railroad grant, that 
"the odd sections of land hereby granted" should not be liable to sale, 
or entry or pre-emption before or after their survey, except by the 
coinpa,ny, must be construed in connection with section 3, containing 
the grftEt, and which li'mited the same to lands to which the lînited 
States Should "bave i!till title * » * free from pre-emption or other 
claims or rights at the time the lien of said road is definltely Sxeâ and 
the plgft thereof filed." iHence lands to which pre-emption rights had 
attachedfat any time prior to the flllng of the map of deflnite location, 
being re^erved from the grant, were not within the provisions of section 
6, and ùp to that time the right of pre-emption was not affected by any. 
■ thlug in the act, or by the flllng of the map of gênerai route thereunder 
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3. Same— Préemption Rights— Settlbb on Unsurveyed Land. 

A qualifled settler, who enters upon and improves unsurveyed public 
land, wlth the intention of obtaining title thereto under the pre-emp- 
tion laws, has a claim thereon, whicli is a right of pre-emption, and 
whicli continues until three montlis after the map of survey of the land 
has been flled in the land office, unless his entry is sooner made; and 
where a settler was so occupying and residing upon a tract of unsur- 
veyed land at the time of the flling of the map of deflnite location of 
the line of the Northern Pacific Eallroad, which brought the land wlth- 
in the boundaries of its grant, although the settler had made no applica- 
tion for entry, such land was at that time subject to a "pre-emption claim 
or right," within the meaning of the réservation clause of the act mals- 
ing such grant, and the company acquired no title thereto. 
Gilbert, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the District 
of Montana. 

This is an action of ejectment brought in the circuit court of the United 
States for the district of Montana by the plaintiff in error against the de- 
fendant in error to recover possession of the S. 1/2 of the N. W. % and the 
W. 1/2 of the S. W. 14 of section 21, township 13 N., range 18 W., principal 
meridian of Montana. It is alleged in the complaint that the plaintiff is a 
corporation created by, and organized and existing under, the act of congress 
approved July 2, 18<j4, entitled "An act granting lands to aid in the construc- 
tion of a railroad and telegraph line from Lake Superior to Puget Sound, 
on the Pacific Coast, by the northern route," and acts and resolutions amend- 
atory thereof; that by the terms of said act plaintiff was authorized and 
empowered to lay out, locate, construct, furnish, and maintain a continuons 
railroad and telegraph line, with the appurtenances, from a point on Lalse 
Superior to a point on Puget Sound; that there was granted to plaintiff by 
congress every alternate section of public land, not minerai, designated by 
odd numbers, to the amount of 20 alternate sections per mile on each side 
of said railroad line, as plaintiff might adopt, through the territories of the 
United States, and 10 alternate sections of land per mile on each side of said 
railroad whenever it passed through any state, and whenever on the line 
thereof the United States had fuU title, not reserved, sold, granted, or other^ 
wise appropriated, and free from pre-emption or other claims or rights, at 
the time the Ihie of said road should be definitely fixed, and a plat thereoï 
filed in the ofiiee of the commissioner of the gênerai land office; that it was 
lirovided in section 6 of the said act that the président of the United States 
should cause the lands to be surveyed for 40 miles in width on both sides 
of the entire line of the road after the gênerai route thereof was fixed, and 
as fast as should be required by the construction of said railroad, and that 
the odd sections of land thereby granted should not be liable to sale or 
entry or pre-emption before or after they were surveyed, except by plaintiff, 
as provlded in said act; that plaintiff duly accepted the terms, conditions, 
and impositions of the act, and signified such acceptanee in wrlting to the 
président of the United States; that the gênerai route of said railroad ex- 
tending through the terrltory of Montana was duly fixed February 21, 1872, 
and that the land in controversy was on and witliin 40 miles of the gênerai 
route of said railroad so fixed as aforesaid; that on July 6, 1882, plaintiff 
definitely fixed the line of said road, extending opposite to and past said 
lands, and flled a plat thereof in the office of the commissioner of the gênerai 
land office; that thereafter plaintiff duly constructed and completed that 
portion of said railroad and telegraph line extending on, over, and along the 
line of deflnite location of said railroad, so flxed as aforesaid, and the same 
was accepted by the président of the United States. It is further alleged 
that at the date of the deflnite location of said road, and of the flling of a 
plat thereof in the office of the commissioner of the gênerai land office on 
July 6, 1882, the land was public land, to which the United States had full 
title, not reserved, sold, or granted, or otherwise appropriated, and free from 
pre-emption or other claims or rights. ïhe material part of the amended 
answer is the déniai of this last allégation, and the averment that on or about 
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the day of Jianuarj', 1864, one W. B. S. Higgijis, being at that time 

a citizen of thé TJnlted States bver'tlï'e âge of 21 years, and diily qualified 
urider th'e'la'ws oî the United States to rtiake a pre-emption or homestead 
fiJing, ènbifed into'ànd upon the lanfl'ln question, whlch was àt that time 
uriàurreyétf, àhd a part of the unocàiipied and unappropriated public domain 
ofjthe "United- States; that JEîggins ehïered upoiï the land for the purpose 
of ' ihakinfe a home for hlmself, and proeeeded to ereet Improvements upon 
thé làM, and to Inclose a portion tlïereof with a fence; that thereafter he 
(tontinued ' to odcupy, hold, and possess the same until he sold, transferred, 
and âssigned his interests to other iiarties; that through mesne conveyan- 
ces the défendant herein on or aboijt the 6th day of January, 1881, became 
the owner and possessor of said tract of lanfl; that between the Ist day 
of ,Tuly, 1862, and the date of the commencement of this action, the sald 
land was owned, held, possessed, and Océupied çontinuously by persons who, 
under the laws of the United States, were entitled to enter the same either 
as a homestead or pre-emption entry; that on or about the 23d day of Mareh, 
1886, the lând was surveyed by the surveyor gênerai of the state of Montana, 
and the survey accepted by the ofiicers of the land department of the United 
States; that on or about the 25th day of March, 1885, défendant filed his 
deelaratory statement; that on or about the 6tti. day of January, 1881, he 
settled upon said tract of land, having become the possessor thereof by pur- 
chase from the prlor occupant; that thereafter he applied to the ofïicers of 
the land office at ;Helena, Mont, to flle his pre-emptiop on sa,id tract of land; 
that the plaintiffi appeared by Its attorneys and agents, and contested the 
rigjit of the défendant to enter the land; that the register and receiver, after 
hearing proof ,; decided that the défendant was entitled to gnter the land, and 
that the plaintiffi had no right, title, or interest therein; that thereupon the 
plaintiffi appealed from such décision to the commissioner of the gênerai land 
office, who approved the décision, and thereafter the plaintiffi appealed to 
the secretary of the interior,i who afflrmed the décision ofthe commissioner 
of the land office, and , decided that the défendant was entitled to hold and 
possess said land under the laws of th,© United States, and that the plain- 
tiffi had no right, title, interest, claim, or demand whatsoever in or to said 
lands, or any part or parcel thereof; that. on the Ist day of May, 1889, the 
défendant flled bis second deelaratory statement in the land office at Helena, 
Mont., for the land in CQptroversy; that this deelaratory statement was 
accepted by the officers of the land office, and thereafter he changed it to a 
hpinestead entry, and paid the register and receiver the necessary fées there- 
for; that about January 1,1891, he made application to the land office to 
make final proof, and, after, advertisement and notice published in a news- 
paper, he appeared witb, bis witnesaes before the clerk of the district court 
for the Fourth judicial district of Montana, and proved his title to the land, 
and, upon presenting such proof to the register and receiver of the land 
ofljce, it was accepted bylhem, and they issued to hlm a certificate showing 
that he was entitled to the land; that at the time of making final proof the 
plaintiffi made no objection thereto, but allowed it to be made without pro- 
teat or objection; that the proof was accepted by the comjnissioner of the 
g<ineral land office, and on tbe lOth day of November, 1891, the président 
of the United States issuéd ;to him a patent for the land, and by reason of 
said patent, , and complianoe , with the, laws, of the United States, he is the 
owner and entitled to the possession of said land. To this answer the plain- 
tiffi flled a replication placing in Issue substantially ail the foregoing aver- 
ments, except such as relate to the pçoceedings in the land office and the 
issuance of the patent. The défendant thereupon moved for a judgment 
UiPon the pleadings, upon the theory that the uncontroverted averments of 
the answer as to the issuance of the patent were sufflcient:to entitle him to 
H judgment. The court granted the motion. Plaintiffi' thereupon brought the 
case to this court by a writ of error. Kallroad Co. v. McCormick, 19 0. C. 
A. 165, 72 Fed. 730. This court held that the allégations of the answer 
denied by the replication must be excluded from considération in determining 
the issues presented by the pleadings at the time the judgment was entered 
iu: the court below, and that, as the pleadings thus stood, ail the facts esseii- 
tial to the establishment o£ the plaintiffi's title were alleged and were undis- 
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puted, save only as they were affected by the proceedings In the land office 
wliich resulted In the Issuance of the patent to the défendant, and, as thèse 
proceedings were based upon an entry by the défendant made long after the 
title passed to the railroad company, the allégations of the answer were In- 
suffielent to sustain the judgment. The cause was accordlngly remanded to 
the circuit court for trial upon the undetermined issues contained in the 
pleadlngs. Pursuant to this order the parties agreed upon the facts In the 
case, and upon such agreed facts the case was submltted to the circuit court, 
and a Judgment was again entered in favor of the défendant. The facts 
agreed upon are ail the facts set forth in the complaint, except the allégations 
"that said land was on sald February 21, 1872, public land, to which the 
United States had full title, not reserved, sold, granted, or otherwlse appro- 
priated, and free from pre-emption or other claims or right," unless the 
other facts agreed upon established the same, and also except the formai 
conclusions as to plaintiff's ownership of the land. 

The material facts, as agreed upon and not previously admltted by the 
pleadings, are the allégations of the answer excluded from considération at 
the former hearing of the case by reason of the déniais in the replication. 
They are that at the time of the grant to the said plalntifC, and for some 
time prlor thereto, said Higgins settled upon and occupied said land, placed 
Improrements thereon to the amount of about $2,000, fenced a considérable 
portion thereof, and had raised crops of grain, oats, and wheat, and also 
vegetables, thereon, and was at the date of said grant a settler thereon, and 
an occupant duly quallfled to enter said land and obtain a patent therefor; 
that said Higgins contlnued so to occupy and possess said land under hls 
settlement thereon until some time in the year 1875, when he died, and the 
administrator of bis estate duly sold ail the right he could sell to the same 
and improvements thereon to one William S. Gullett, who, under bis convey- 
ance, at once took possession and occupancy of the same, and cultivated and 
iraproved the same up to May 1, 1880; that In May, 1880, sald William S. 
Gullett sold and conveyed to défendant ail the claim, right, title, and interest 
in sald land had and held by him, and the improvements thereon, and the 
said défendant entered into the immédiate possession and occupation thereof, 
settled upon and continuously farmed and improved the same, with the in- 
tention of entering and obtaining a title thereto. If so enlàtled imder the 
laws of thé United States; that said land was unsurveyed during ail the 
tinie aforesald, and the officiai survey thereof was not made until the year 
1885, and the township plats were not filed until March 23, 1885; that de- 
fendant made his application to enter said land and file the necessary papers 
for that purpose on the 25th day of March, 1885, for the purpose of acquir- 
Ing title thereto, and filed his declaratory statement in due form of law on 
the said 25th day of March, 1885; that a hearing of the said application to 
enter the same was duly ordered by the officers of the land office at Helena, 
Mont., and due notice of said hearing and the taliing of testimony therein 
given to plaintiff; that plaintiff faiied and neglected to appear at the taliing 
of said testimony, and the officers of the land office at said city of Helena 
found In favor of the défendant; that thereupon plaintiff appealed to the 
eommissioner of the gênerai land office; that said commissioner decided ad- 
vcrsely to plaintiff, and the décision of the Helena land office was thereupon 
affirmed; that plaintiff thereafter appealed from the décision of the said 
commissioner to the secretary of the interior, who conflrmed the said déci- 
sion; that défendant paid for said land, received a receiver's certiflcate there- 
for, and a patent was thereupon issued to him, and the same now remains 
in full force and effect, subject to whatever légal title plaintiff may hâve 
on account of its grant and the facts herein agreed upon; that ail of the 
said persons, and said Higgins, the said Gullett, and the défendant, Mc- 
Cormicli, were citizens of the United States, and duly qualifled to enter sald 
lands under the laws of the United States, and to receive a United Statea 
patent therefor; and that said McCormick was in the occupation and posses- 
sion of said premises at the time of the location of the definite line of plaln- 
tiff's railroad, and the filing of the plat thereof in pursuance of the statutes 
of the United States In such case provided, and said facts were presented 
and passed upon by the officers of the land department. 
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G, W. BuMi, James B. Kerr, E. W. Beattie, Jr., William Wallace, 
Jr-, William Singer, Jr., and H. G. Mcintire, for plaintifE in érror. 
E. W. Toole and Thomas C. Bach, for défendant in error. 

, Before GILBERT and MORROWV Circuit Judges, and HxiWT.EY, 
District Judge. 

MORROW, Circuit Judge, after the foregoing statements of facts, 
delivered the opinion of the court. 

,The assignments of error upon which the case is now hère are 
ten in number, but they may ail be reduced to two gênerai proposi- 
tions: (1) That the court erred in holding that the land described in 
the complaint was subject to homestead and préemption entry after 
the gênerai route of the Northern Paciflc Railroad was flxed on 
February 21, 1872 ; (2) that the court erred in holding that the land 
in contrpyersy was subject to any claim or right on the part of the 
défendant on and after July 6, 1882, when the line of deflnite loca- 
tion of the road was flxed, and a plat thereof flled in the office of the 
commissioner of the gênerai land office. 

The act of July 2; 1864, entitled "An act granting lands to aid 
in the construction of a railroad and telegraph line from Lake Supe- 
rior to Puget Sound, on the Paciflc Coast, by the northern route" (13 
Stat. 365), prbvided in section 3 : 

"That there be, and hereby is, grauted to the 'Xorthern Paciflc Railroad Com- 
pany,' its successors and assigns, * * * evei-y alternate section of public 
land, not minerai, designated by odd numbers, to the amount of twenty alter- 
nate sections per mile, ou each side of said railroad line as said company may 
adopt, through the territories of the United States, and ten alternate sections 
of land per mile ou each side of said railroad ■whenever it passes through any 
State, and whenever on the line thereof, the United States hâve fuU title, not 
reserved, sold, granted or otherwise appropria ted, and free from pre-emption, 
or Dther claims or rights, at the time the Une of said road is deflnitely flxed and 
a plat thereof flled in the office of the commissioner of the gênerai land office; 
and whenever, prior to said time, any of said sections or parts of sections shall 
hâve been granted, sold, reserved, oeeupied by homestead settlers or pre-empted 
or otherwise disposed of, other lands shall be selected by said company in lieu 
thereof, under the direction of the secretary of the interior, in alternate sec- 
tions, and designated by odd numbers, not more than ten miles beyond the lim- 
its of said alternate sections." 

The sixth section directed the lands to be surveyed for 40 milesi 
in width on both eides of the entire line of the road after the gênerai 
route was flxed, and as fast as was required by the construction of 
the railroad, and provided that: 

"The odd sections of land hereby granted shall not be liable to sale, or entry, 
or pre-emption, before or after they are surveyed, except by said company, aa 
provided in this act; but the provisions of the act of September, eighteen huu- 
dred and forty-one, granting préemption rights, and the acts amendatory there- 
of and of the act entitled 'An act to seeure homesteads to actual settlers on the 
public domain,' approved May twenty, eighteen hundred and sixty-two, shall be, 
and the same are hereby, extended to ail other lands on the line of said road, 
when surveyed, excepting those hereby granted to said company. And the 
reserved alternate sections shall not be sold by the government at a priée less 
than two dollars and flfty cents per acre, whea ofCered for sale." 

The plalntifiE in error contends that when the gênerai route of 
the railroad was flxed on February 21, 1872, the land in dispute. 
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being part of an odd-numbered section within the exterior limits 
of the grant, a^ determined by such gênerai route, was withdrawn 
from sale, homestead, and préemption entry, under the provisions 
of section 6 of the granting act. It is perhaps imraaterial that there 
is no évidence in tbis record that the land department at any time 
withdrew from sale or location, préemption or homestead entry, any 
of thé public lands falling within the limits of the grant, or that a 
map of the lands withdrawn wae ever flled with the commissioner 
of the gênerai land ofiice. Whatever withdrawal or réservation was 
made could only bave been made under the provisions of the statute. 
We must therefore look to the terms of the act itself to ascertain 
what lands were granted to the railroad company, and declared not 
to be liable to sale or entry, préemption or homestead entry. In 
section 6 of the act it is provided that they are the "odd sections of 
land bereby granted." This clearly does not mean ail sections of 
land designated by odd numbers within the limits of the grant, but 
onlj' such sections as are granted by the act to the railroad company. 
Besides, this section is not to be construed without référence to other 
sections of the act. "It must be taken in connection with section 3, 
which manifeetly co^templated that rights of pre-emption, or other 
claims or rights, might accrue or become attached to the lands 
granted after the gênerai route of the road was flxed, and before the 
line of definite location was eetablished." Eailroad Co. v. Sanders, 
166 U. S. 620, 636, 17 Sup. Ct. 676. The terms of the grant are con- 
tained in section 3, where it is provided that the land granted is 
every alternate section of public land, not minerai, designated by 
odd numbers, within the limits of the grant, "whenever on the line 
thereof the United States bave full title, not reserved, sold, granted, 
or otherwise appropriated, and free from pre-emption or other claims 
or rights at the time the line of said road is deflnitely fixed and a 
plat thereof âled in the office of the commissioner of the gênerai land 
office." It needs no argument to show that the lands hère described 
as excepted from the opération of the grant at the time the line of 
the road should be deflnitely fixed were never at any time granted 
to the railroad company, and, being expressly wîthheld, were as free 
from the terms of the grant when the gênerai route of the road was 
fixed on February 21, 1872, as though they had never been within 
its limits. Like minerai lande, they were expressly excluded from 
the opération of the act. 

It foUows, that the flrst, and, indeed, the only, question to be 
determined is this: Was the land in controversy free from pre-emp- 
tion or other claim or right on the 6th day of July, 1882? If it was, 
it was part of the grant to the railroad company. If it was not, the 
company never had title to the land, and cannot prevail in this ac- 
tion. In an action of ejectment, the plaintiff must recover, if at 
ail, upon the strength of bis own title, and not upon the weakness 
of the title claimed by his adversarv. Fussell v. Gregg, 113 tJ. S. 550, 
565, 5 Sup. Ct. 639. 

It appears that the défendant entered upon this land in May, 
1880, as a purchaser of the possession and improvements from the 
previous owner, and thereafter continuously farmed and improved 
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tke same with the intention of ent^ring and obtaining a title thereto, 
if so en,titled under the laws of tiae United States. He was tliere- 
f ore a settler upon this land at the , time the line of the road was 
deflnitely flxed, anda plat thereof flled in the office of the commis- 
sioner of the gênerai land olfice, on July 6, 1882. Was this settle- 
luent, undçr the circumstances, a "claim or right" excluding the land 
fronj the grant to the railroad? The land was at that time uneur- 
veyed, and was not surveyed until the rear 1885, and the olflcial plat 
was not flled in tho land office untiî March 23, 1885. Two days 
thereafter, na,niely, on March 23, 1885, the défendant made bis ap- 
plication to enter the land as a pre-emptor, and. thereupon flled the 
neceseary papers for that purpoee. Section 6 of the act of July 6, 
1864, af ter Rcoviding for the suryey of the lands on both sides of the 
Northern Pacific Railroad, provided that the odd sections granted 
should not be liable to sale orentry or pre-emption before or after 
they were siirveyed, except by said company, as provided in the 
act. It was further provided that: 

"The provisions of tlie act 0f;Sep1;ember fourth, eighteen hundred and forty- 
one, giantipg pre-emption riglitS) and tlae acts amendatory tliereof , and tlie 
act entitled 'An àfct to secure hortiesteàds to actual settlers on the public domain,' 
approved MaytWenty, eighteen hundred and slxty-two,, shail be, and the same 
are héreby textënded to allother lands on the line of sâid road when surveyed, 
exeeptins» thogeihereby grapted to said company." ■ 

This provision of the àet éxtending the pre-emption and bomestead 
laws to ail other lands on thé line of the road not granted to the 
company ie si^ifiOant, in view of the fact that theeè laws had al- 
ready been extended to ail lands belonging to the United States 
to which the Indiah title had been, or might thereafter be, extin- 
guished. A«et Jnne 2, 1862 (12 Stat. 413), and Act Mày 20, 1862 (12 
Stat. 392).' The only inference to be drawn from this provision is 
that'these la^s were to becontinued inifull force and ieffect, not- 
withstanding the grant, and to be applicable to ail lands not specif- 
ically therein described as having been granted to the company. In 
the case of Leavenworth, L.:& G. R. Co. v. U. S., 92 U. S. 733, 748, 
the supreme^canrt, in speaking of a grant of land made: in 1863 to 
the State of Mânsas, declaredjthe policy of congress at that date to 
hâve been to préserve pre-emption and homestead rights until the 
line of the âided road shouïd be deflnitely flxed. The court said: 
i ''Fôrmerly, làndS, i-Which would Wrobably be affiected by a grànt were, as soon 
as It was made, if not in advance of It, withdrawn from maî;l£et. But expéri- 
ence proved that ;thi^ practice retapdeiî the settlement of the.country, and at the 
date of this ac't the rule was not ïo withdraw them until thé road should be 
aetually locà'ted. 'Ih this Way, thë brdittàry wo'rliihg of the land System was 
not disturbedJ Priva te eniiîes,' fpre-elnption and homestead ' settlements, and 
réservations for; ;special uses^ contibtied within the supposed llmits of the grant, 
the same ag if it had not been ina4e., Bat they ceased when the routes of the 
roads werè deflnitely flxed, and iï ft then àppeàred that a iJart of the lands 
wltliin thosé llibits had béen eltlier 'sold at private entry, talîen up by pre-emp- 
tors, or reserVed by thé TJnited States; an équivalent was provided. The comr 
panies weré ailowed to sélect, under the direction of the seccétaiy of the inte- 
rior, in lieu of the lands disposed of in either of thèse ways, ap equal, number 
of odd sections nearest to those grarited, and wlthin twenty miles oî the line 
of the road. Having thufe glven lands in place and by way of Ihdemnity, con- 
gress expressly deciarèd wliat the aét had 'Klready implied,— that lands otiier- 
wise appriopriated when it was passed were pot subject to it." . 
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Thèse observations of the court are peculiarly applicable to the 
«Tant to the îs'orthern Pacific Companv, and in the case of Northern 
Pac. K. Co. v.ilusser-Sauntry, L-L. & Mfg. Co., 168 U. S. 604, 610, 
18 Sup. et. 207, this feature of the law is given as a reason why 
promptness on the part of the company in building its road would 
resuit to its advantage, in ûnding nearly ail its grant within place 
limits. The court said: 

"At the tinie of the passage of the act of 1804 only in tho vicinity of the 
proposée! eastern and western termini were there any settlements. The great 
bulk of the territory through wliich the road was to pass was ahnost entirely 
unoeeupied. Congress, fixing the time for commencing and for flnishing the 
work within two and twelve years, respectiycly (section 8), contemplated 
promptness in the construction of the road, intending thereby to open this large 
unoecupied territory to settlement. Inview of the road's traversing a com- 
parative wilderness, it made a grant of enormous extent. Within the unoecu- 
pied teiTitory thus to be traversed there were few settlers, and few, if any, 
land grants. It knew, therefore, that if the company proceeded promptly, as 
required, it would find within its place limits nearly the f uU amount of its 
grant." 

What, then, was the efifect of the settlement by the défendant 
upon the land in question, under the pre-emption laws? In Whit- 
ney v. Taylor. 158 U. S. 85, 94, 15 Sup. Gt. 800, the suprême court 
held that the act of September 4, 1841, "gave the right of pre-emp- 
tion to one making a settlement in person, and who inhabits and 
improves the land, and erects a dwelling thereon." The varions 
provisions of the pre-emption act are now embraced in the Revised 
Statutes, and that part of section 10 which déclares who are com- 
pétent pre-emptors on the public lands, and what constitutes a 
préemption claim, is found in section 2259, as follows: 

"Every person, being the head of a family, or widow, or single person, over 
the âge of twenty-one years, and a citizen of the United States, or having filed 
a déclaration of intention to become such, as required by the naturalization laws, 
who has made, or hereafter makes, a settlement in person on the public lands 
subjeet to pre-emption, and who inhabits and improves the same, and who haa 
erected or shall erect a dwelling thereon, is authorized to enter with the register 
of the land-oitice for the district in which such land lies, by légal subdivisions, 
any numher of acres not exceeding one hundred and sixty, or a quarter-section 
of land, to includo the résidence of such claimant, upon paylLig to the United 
States the minimum price of such land." 

Thcn follow sections in the Eevised Statutes limiting the right 
of préemption, and providing the proof and the niethod of pro- 
cédure in the land office by which that right may be established. 
And, where a settlement is made on unsurveyed land, the time 
after the survey within which the declaratory statement must be 
tîled is prescribed in section 2266, as follows: 

"In regard to settlements which are authorized upon unsurveyed lands, the 
pre-emptions claimant sball be in ail cases required to file his dsclaratory state- 
ment within three inonths from the date of the receipt at the district land-office 
of the approved plat of the township embracing such pre-emption settlement." 

Thèse provisions of the statute distinctly recognize that the 
qualifled settler who enters upon and improves a tract of public 
land with the intention of obtaining a title thereto under the pre- 
emption laws is a claimant, that he has a claim to the land, and 
that this claim is a right of préemption. This being so, it would 
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seem that this was one of the "daims"' congress had in vîew when 
it pridvided that the odd-rrambered sections granted to the rail- 
l'oâd Company should be free from "other claims or rights" when 
the deflnite line of the road should be fixed. Had the défendant 
perfected his entry of record and flled hîs declaratory statement 
iii the land ofiQce prior to that time, he could then hâve had a pré- 
emption daim, and the land would not hare been free from such 
daim. But congress went further, and limited the grant to lands 
*'free from claims." As said by the suprême court in Norfhern 
Pac. R. Co. T. Musser-Sauntry L. L. & Mfg. Co., supra: 

"No one can read this entlre description without being impressed witli the 
fact that congress meant that only such lands should pass to the Northern Pa- 
cific as were public lands, in the fullest sensé of the term, and free from ail 
réservations and appropriations, and ail rights or claims in behalf of any indl- 
vidual or corporation, at the time of the deflnite location of its road." 

But we are not without direct authority upon this question. 
In Railroad Co. v. Sanders, 166 U. S. 620, 17 Sup. Ct. 671, this same 
grant was before the court. After the gênerai route of the road 
was flxed, February 21, 1872, and prior to the establishment of its 
line of deflnite location, July 6, 1882, certain persons, qualifled to 
enter minerai lands under the laws of the United States, entered 
upon the possession of lands within the exterior Unes of both the 
gênerai and deflnite routes of the railroad, and made daim to such 
lands. Thèse claims were pending when the deflnite line of the 
road was flxed. The défendants, who subsequently entered into 
the possession of the land, did not assert title in themselves, but 
resisted the daim of the railroad company upon the ground that 
the land was excluded from its grant by reason of the fact that 
there were claims to the land at the time of the location of the 
road. The claims consisted, as stated, in the application of cer- 
tain parties to purchase the land as minerai land. The land was 
not in fact minerai land, and it does not appear what became of 
the applications. They were presented merely as claims, with- 
out any other fact or circumstance tending to establish their con- 
nection with any right of title, and did not in any way relate to the 
défendants' right of possession of the land. The court, in com- 
menting upon this feature of the case, said : 

"But it Is said that no aceount is to be taken of those applications, for the rea- 
son that the présent défendants, -w-ho had nothing to do with thëm, and had no 
interest In them, confess in their answer that the lands in question 'did not 
contain gold or other precious metals in paying quantifies, or In such quantity 
as to make the same, or any part thereof, commercially valuable therefor'; 
that the lands are therefore to be regarded as agrlcultural lands that passed to 
the Company under the act of 1804, and were preserved to it by the flling of 
the map of the gênerai route in 1872, and by their withdrawal in that year by 
the gênerai land office 'from sale or location, pre-emption or homestead entry.' 
This vien' overlooks the fact that the express déclaration of congress was that 
no public lands should pass to the company, to which. at the time of the defl- 
nite location of the road, the United States did not hâve title free from pré- 
emption 'or other claims or rights.' If the applications made in 1880 and 1881 
to purcliase différent parts of the section in question, and which were pending 
and undisposed pf in 1882, when the company filed its map of deflnite location, 
constituted 'claims,' within the nieaning of the act of 1804, then it was not 
compétent for thé détendants, by any admission they might make, for what- 
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ever purpose made, as to the quality of thèse lands,— whether minerai or not,— 
to eliminate from the case the essential tact that thèse 'clalms' existed of record 
when the line of the road was definitely located. Indeed, if it now appeared 
that the land office flnally adjudged, afterthe deflnite location of the road, that 
the lands embraced by those applications were not minerai, they could not be 
held to hâve passed to the railroad company nnder the act of 1864, for the rea- 
son that they were not, at the time of such deflnite location, free from pré- 
emption or 'other claims or rights.' " 

In another part of the opinion the court says: 

"As the lands in question were not free from those claims at the time the 
plaintiff definitely located its line of road, it is of no conséquence what dispo- 
sition was or has been made of the claims subséquent to that date." 

The court accordingly held that the lands did not pass to the rail- 
road company by the terms of its grant, for the reason that claims 
to the land were pending at the time of the deflnite location of the 
road. 

The only distinction to be drawn between this case and the one 
at bar is the fact that, in the case referred to, the applications to 
purchaee the land as minerai land were on file in the land office 
when the line of deflnite location of the road was flxed, while in the 
présent case, although the défendant had settled upon the land, he 
had not at that time filed his declaratory statement; but, as we 
hâve seen, this was not neceseary under the statute, for the reason 
that the land was unsurveyed public land. As soon as it had been 
surveyed, and the plat of the township embracing the settlement 
was received at the district land office, the défendant flled his de- 
claratory statement, as required by section 2266 of the Revised 
Statutes. What more could he do? He had not only settled upon 
the land before the line of the railroad was definitely flxed, but 
he continued to occupy, cultivate, and improve the land until his 
claim was established by law, and a patent issued to him thereon, 
on the 16th day of November, 1891. The action of the land depart- 
mentin issuing a patent to the défendant may be of itself immate- 
rial in this case, but, in the proceedings in the land office resulting 
in the patent being issued, the fact of settlement upon the land by 
the défendant as a qualifled settler under the law was found, and 
found by compétent authority. It was also found that whatever 
right or claim the défendant had was based upon this settlement. 
In other words, the pivotai fact was established that a daim to this 
land, whatever that claim might be in law, existed on July 6, 1882. 
Catholic Bishop of Nesqually v. Gibbon, 158 U. S. 135, 106, 15 Sup. 
et. 779. 

In Eailroad Oo. v. Colburn, 164 U. S. .383, 17 Sup. Ct. 98, the court 
declared the law to be that no pre-emption or homestead claim at- 
taches to a tract of land until an entry in the local land office, and 
the plaintiff in error relies ui)on this case as excluding defendant's 
claim. But the facts in that case did not require the court to déter- 
mine the effect of a settlement upon public land by a qualifled set- 
tler, followed by a pre-emption entry within the time prescribed by 
law; and the court expressly stated that it deemed it unwise to 
make any observations concerning matters not considered by the 
snpi'eme court of the state from which the case had been taken upon 
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334, 87 Éed. âïO, recently decided by this côurt,;;is àlso relied upon' 
by the plaintiff in error as establishing the . docMue that the Jands 
in question wéfé -mtbdrawti by the opération of seétîon 6 when the 
gênerai route àî ii^^ road was flxed, "February i2l;' 1872, and Were 
thereàfter excepted from homesteàd and pre-emption éntry. The act 
involved in that case was thg act of Julj[ 27, i866, granting lands to 
aid in the construction 6f thé Atlantic & Pacific àhd the Southern 
Paciftc Railroadè. 14 Stat' 292. Section 6 of that act is identical 
witÉl section 6 of th^ àctgra,nting lands to the Northern Paciflc, 
but section 3 of the former act differs Tery materially from the lat- 
ter actj in flxing the titùe when the grant of spécifie lands should 
attach. It provides thiat there is granted every alternate section 
of public' laiid, not minerai, designated by ôdd' numbei'S, wherever 
on the line of the road the United States hâve full title, not reserved, 
sôld, granted, or otherwi^ appropriatéd, and frèé from préemption 
or othé?* cl^ms or rights^ "at the tiine the line of saîd road is desig- 
nated by à plat thereôf flled in the ofiiçe of the commissioner of the 
général land ofiice." This plat was flléd JanuarJ? 3, 1867, and under 
the terïds of the act the graiit àt that. tihie âttàched to the odd- 
nuinbered sections not sùbjectto thé' réservation^, daims, and rights 
mentioned in the act. The defendâjdt; Crroeck, did not settle upon 
the larid tlaimed by hitn uùtil Septeiiiber 2, 1885, or taôre than 17 ' 
years aft^r the right of the railroad to spécifie sectionèhàd been 
fixéd by la\vl His préemption en try was, howevér, accepted by thé 
lahd departnient, and a épatent foi" the land issued to Mm, bécause 
the withdraVi^al of the land from seftlemeht by the secretary of the 
intei^or fof the beneflt of thé railrbad' had been revoked on August 
15, 1887. This court h'èiathat the granting act itself operated to 
withdraw from settlëment thé làndS lying within the limits of the 
grant frotn thé daté of the filing of'thé map of thé gênerai route, and 
this détermination was in accordance iVith the express terffis of the 
act. Maniféètly, the la^ of that case has no bearing upon the case 
now before the court. The sections of the act we hâve had under 
considération differ very materially from the provisions of other acts 
granting lands in aid of public imptovements, and décisions in cases 
baséd upon such différent provisions cannot be followed as authority 
in this case, v^ithout npticing the distinction; and, as the views hère 
expressed are believed to be entirely^in accord with the latest déci- 
sions ôf the suprême court upon the questions involved, it is not 
deemed necessary to discuss the other cases cited in the briefs. 

It follows from what has been eaid that we are of the opinion 
the land in controversy was subject to homesteàd and pre-emption 
entry after the gênerai route of the Northern Paciflc Eailroad was 
fixed, on Fébfuary 21, 1872, and that it was not free from the claim 
of the défendant whén the line ôf thé road was deflnitely flxed, on 
July 6, 1882. Thé lattér determinatiofn necessarily disposes of the 
case. The judgmeht of thé court béléw will be aflSrmed. 

GILBERT, Circuit Judge (diséehting). I am unable to concur in 
the view that the suprême court bas by its décisions in Railroad Co. 
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V. Sanders, 166 U. S. 620, 17 Sup. Ct. 671, and NortTiem Pac. R. 
Co. Y. Musser-Sauntry L. L. & Mfg. Go., 168 U. S. 604, 18 Sup. Ct. 
205, overruled a sériée of prior décisions in which it was uniformly 
held that the withdrawal of lands witMn the grant to the Northern 
Pacific Eailroad Company upon the flling of its map of the gênerai 
route of its road operated to exclude the withdrawn lands from sub- 
séquent settlement by individnals under the homestead and pré- 
emption lawe. That such was the effect of the withdrawal has been 
distinctiy and repeatedly announced. In Buttz v. Eailroad Co., 119 
U. S. 55, 7 Sup. Ct. 100, referring to the grant to the Northern Pacific 
Eailroad Company, the court said: 

"But it also contemplâtes a preliminary désignation of the gênerai route of 
the road, and the exclusion from sale, entry, or pre-emption of the adjoining odd 
sections within forty miles on each side, until the deflnite location is made. 

* * * When the gênerai route of the road is thus flxed in good faith, and 
information thereof given to the land department by filing the map thereof with 
the commissioner of the gênerai land office, or the secretary of the Interior, the 
law withdraws from sale or pre-emption the odd sections to the extent of forty 
miles on each side. The object of the law in this particular is plain: It is 
to préserve the land for the company to which, in ald of the construction of the 
road, it is granted." 

In that case a settler had upon October 5, 1871, entered upon 
land, with the intention of securing a pre-emption claim. The land 
was then within the limite of an Indian réservation, the Indian title 
to which was not extinguished until June 19, 1873. On August 11, 
1873, and within three months after the government survey of the 
land, the pre-emptioner presented Ms declaratory etatement. On Peb- 
ruary 21, 1872, the map of the gênerai route of the road had been 
filed, and on March 30, 1872, the withdrawal was made. Speaking 
of notice of the withdrawal, the court said: 

"This notification did not add to the force of the aet Itself, but it gave notice 
to ail parties seeking to fliake a pre-emption settlement that lands within certain 
deflned llmits might, be approprlated for the road. At that time the lands were 
subject to the Indian title. The défendant conld not, therefore, as already 
atated, hâve then initiated anj^ pre-emption' right by his settlement, and the law 
eut him ofC from any subséquent pre-emption. The withdrawal of the odd sec- 
tions mentioned from sale or pre-emption, by the sixth section of the act, after 
the gênerai route of the road was fixed, in the manner stated, was never an- 
nulled. It foUows that the défendant could never afterwards acquire any rights 
against the Company by his settlement." ' 

In St. Paul & P. R. Co. v. Northern Pac. R. Co., 139 U. S. 1, 11 
8up. Ct. 889, concerning the withdrawal of lands by the secretary of 
the interior, the court said: 

"His action In formally: announcing their withdrawal was only giving pub- 
licity to what the law itself declared. The object of the withdrawal was to 
préserve the land unlncumbéred until the completion and acceptance of the road. 

* * * Ajter such withdrawal, no interest in the lands granted can be 
aoquired, against the rights of the company, except by spécial législative décla- 
ration, nor, indeed, in the absence of its announcement, after the gênerai route 
is flxed." 

In U. S. y. Southern Pac. R. Co., 146 U. S. 570, 599, 13 Sup. Ct. 152, 
the court expressly approved the language above quoted from the 
opinion in Buttz v. Railroad Co. In Hamblin v. Land Co., 147 U. 
S. 531, 13 Sup. CL 353, it was held that a withdrawal of lands as 
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côming witliin thei limits of a-railfoad grant opérâtes to -withdraw 
tbe land*: frotfii hom'éstead entries, CTen if foundiaftei^wards not 
to corhe within sudh limita. là Maddox v. Burjtiham, 156 U. S. 544, 
15 S«p. et. M8, it was held that the mère occupation of public land 
for the purp(i)se of i^ubsequently entering the same for a homestead, 
but without making such entry Until after a withdrawal had been 
ordered hf the secretary of the interior, gave the occupant no right 
thereafter to obtain title under the homestead laws. 

The case of Eailroad Oo. v. Sanders, it is said, déclares a doc- 
trine at variance with the former décisions of the court. What 
was actually decided by the court in that case was that the with- 
drawal of lands conséquent upon flxing the gênerai route of the 
road did not operate to withdraw minerai land, and that if at the 
time- of flxing the deflnite location of the road there was pending 
âii'\ application to purchase any of the granted lands, upon the 
groiind that it was minerai land, such application constituted a 
••claim" against the land which excluded it from the grant, not- 
withstanding the fact that it was subsequently proven that the 
land was not in fact minerai land. That décision rests upon 
grounds which hâve no application in the présent case. Ail min- 
erai lands were withheld from the grant to the railroad company. 
The withdrawal could not affect lands not within the grant. Such 
lands, after withdrawal, as before, were open to claim and pur- 
chase as minerai lands. The différence between an application to 
purchase minerai lands, and a préemption entry after a with- 
drawal, is that in the one case the law authorized and invited the 
application to purchase, while in the other it strictly prohibited 
ail étéps towards obtaining title, and declared that such unau- 
thorized settlement could not become the basis of a claim. It is 
true that in the course of the opinion in the Sanders Case the court 
remarked that section -3 of the grant to the railroad company 
"manifestly contemplat«d that rights of préemption or other 
claims and rights might accrue or become attached to the lands 
granted after the gênerai route of the road was flxed, and before 
the line of deflnite location was established," but the case pre- 
sented no question of preremption right. It is not conceivable 
that the court intended by the use of those words in the opinion 
to deliberately overrule the plain doctrine of its décisions in the 
cases above referred to.- I think that the language so quoted must 
be considered ôiily in its eonnection with the question which was 
then before the court for décision. In Northern Tac. R. Co. v. 
Mnsser-Saiiiitry L. L. & Mfg. Co., the court, in conclutâing its opin- 
ion, declared tiiat the onlj^ point intended to be dpcifled was "that 
when awltiidr^wal of lands within indemnity limits ig. made in 
aid of an earlier land grant, and made: prior to the flliîig of the 
map of deflnite location by a company having a làter grant, — the 
latter having such words of exception and limitation as are found 
in the grant to the plaiîitiff,^-it opérâtes to except the withdrawn 
lands frOïn the scope of such later grant." The court ruled in 
that case, as it had ruled before, that the grant of lands to the 
Northern Pacific I^ilroad Company under the third section of the 
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grant oonveyed, so far as the United States were concerned, only 
the lands within the grant to which the United States should hâve 
"full title, not reservèd, sold, granted or otherwisé appropriated, 
and free from pre-emption, or other claims or rights, at the time 
the line of said road is deflnltely fixed, and a plat thereof flled in 
the office of the commissioner of the gênerai land office," and that 
the United States retained the right at any time prior to the date 
of flxing such deflnite line to make a législative grant of the lands 
in aid of another raiiroad, or for any other purpose; but the court, 
in its opinion in that case, again defined the office and function of 
a withdrawal, and said: 

"The withdrawal by the secretary in aid of the grant to the state of "Wiscon- 
sin was valid, and operated to withdraw the odd-numbered sections within its 
limits from disposai by the land olîicers of the government under the gênerai 
land laws. The act of the secretary was, in effect, a réservation." 

Concedlng that the décision in that case reafflrms the doctrine 
that congress might by législation retract from the grant any of 
the odd-numbered sections within the limits thereof, and might, 
even after the gênerai route was fixed and the lands were with- 
drawn, hâve offered the same to settlers under the préemption 
and homestead laws, the fact remains that no such action has 
been had, and no such législation has been enacted. In section 6 
of the granting act to the Northern Pacific Kailroad Company, 
after granting the odd-numbered sections, it is expressly declared 
that the pre-emption and homestead laws shall be exten'ded to the 
other lands. No subséquent législation has indicated the pur- 
pose of congress to extend those laws to lands within the grant, 
other than those so indicated. In Menotti v. Dillon, 167 U. S. 703, 
17 Sup. et. 945, the court made a similar ruling in référence to 
the grant to the Central Pacific Raiiroad Company. The court 
said : 

"The right it acquired, in virtue of the act making the grant and of the ac- 
cepted map of its gênerai route, was to earn such of the lands, within the 
exterior Unes of that route, as were not sold, reservèd, ôr disposed of, or to 
which no pre-emption or homestead daim had attached, at the time of the 
deflnite location of its road." 

And, in speaking of the order of withdrawal, said: 

"That order took thèse landS' out of the public domain, as between the raii- 
road Company and individuals; but they remained public lands, under the full 
oontrol of congress, to be disposed of by it in its discrétion at any time before 
they became the property of the company under an accepted definite location of 
its road." 

The purpose of the withdrawal, as has been often declared by 
the suprême court, was to protect the grant. What protection 
would be aflforded by a withdrawal which left the withdrawn 
lands in the same position as other lands of the public domain? 
The construction which is adopted by the majority of the court 
in this case renders the withdrawal an idle and meaningless act. 
If it is the true construction, the grant to the raiiroad company 
might hâve been entirely defeated by entries in the land office prior 
to the date of definite location of the road. It is true that in the 
case of Northern Pac. E. Co. v. Musser-Sauntry L. L. & Mfg. Co. 
&4F.— 60 
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the court, while maintaining the right of congress at any time 
prior to the deflnite location to withdraw the graptecï. lands and 
bestow them in aid of another road, answered the argument that 
such a construction naight operate to defeat the entire grant by 
referring to the presumption that congress "acted and would act 
in good faith," and without intent to deplete the grant by subsé- 
quent législation, or, in other words, declared that, while congress 
had the power to deplete the grant, it might be relied upon not 
to exercise the power. But can any such presumption arise in 
favor of the protection of a land grant as against the entry of in- 
dividual settlers under the homestead and préemption laws? 
May they be relied upon to act in good faith, and with due regard 
for the, rights of the railroad company and the intention of con- 
gress? In the sentence above quoted from the opinion in Menotti 
V. Dillon, "That order took thèse lands out of the' public domain, 
as between the railroad company and individuals," is contained, 
in brief , the rule of law which is established by the décisions, and 
by which the présent question should be gpverned. Lands so 
withdrawn are reserved from settlement by pre-emptors. So far as 
the settler is concerned, they are no longer within the public domain, 
or, as was said in Northern Pac. R. Co. v. Musser-Sauntry L. L. & 
Mfg. Co., "The act of the secretary was, in eflect, a réservation." 
Thèse utterances of the suprême court, which are subséquent in 
time to the décision in the ^nders Case, manifest the purpose of the 
court to adhère to its settled deflpition of the office and effect of a 
withdrawal," — a, définition which can. hâve but one m,eaning. If such 
is the true construction of the grant, a pre-emption entry, the initial 
step of wMch was taken subséquent to the withdrawal, cannot avail 
to except the land from the grant. , 



GHAN17 TRUNKRY. co. OF CANADA v. BAIRD. 
• {Circuit Court of Appfeàls, Second Circuit. Marcli 1, 1899.) 
.; .No..l6,^ „ 

InJURT TO EmPLOTB— CONTKÎBCTOKY NBaiilGENCE. 

Plaintiflt had been for years foreman of track repalrs; on the tracks In 
the yards of the défendant rallrpaâ company,. and was familiar wlth the 
course of, business In switching ini th^i yards. IJe knew ,that when an 
englne of the défendant went westward beyond a certain point on. a cer- 
tain traqk it niust return on another track. He knew that an englne 
had goiife' Upon thé flrst-narnéd track; and must shortly teturn upon the 
other. ;Heglancedat the swltches; and thought he saw that the track 
wa^ : cloeed, and walked between the tracks, and turned, to cross on the 
return track, when hç was struc^.by the englne: He dld not look, on 
the assUmptlpn that the englne was not cc>mlhg, bécàusë ie had heard no 
slgnsti of ils âppi'ôach. Held, that he was gnllty of confribiltbry négligence. 

In Error to the Circuit Court of the United States for the Northern 
Dijstrict of New York. 

The défendant in error, hereiuafter cailed the "plaintlfif," bronght an action 
at law, sùbsequéntly removed to the TJiiited States circuit court for the North- 
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erh disti'lct of New York, against the Grand Trunk Eailway Company of Can- 
ada, hereinafter called the "défendant," to obtain damages for an injury al- 
légea to hâve been sufïered by its négligence. A verdict for $14,500 was ren- 
dei'ed for the plaintiff, upon wliich judgment was entered, and this writ of 
error was brought to review the iudgmeiit. 

George P. Brownell, for plaintiff in error. 
George Raines, for défendant in error. 

Before LAOdMBE and SHIPMA2C, Circuit Judges. 

SHIPMAN, Circuit Judge. The injury occurred about half past 
H o'clock in the f orenoon of May 4, 1892, upon a clear day, at the 
railroad yards of the New York Central Eailroad Company, at Sus- 
pension Bridge, N. Y. The plaintiff was then about 36 years old, 
began railroad work in December, 1875, had been continuously in 
the employment of the New York Central Company, with the éx- 
c;eption of a year and four months, and was a foreman of track re- 
pairs upon its tracks at Suspenaion Bridge, from May 8, 1890, until 
the accident. The main tracks of the New York Central are south 
of the Suspension Bridge station. Tracks Nos. 1 and 2 are north 
of the station, and extend thence easterly to the New York Central 
freight yard. Track No. 3 is a stub track, ending at the northerly 
end of the station. Thèse three tracks run westerly, converge at a 
point where there are two switches, about 600 f eet west of the 
station, known in the case as "A," and become one track which con- 
tinues westerly towards the Suspension Bridge. Tracks 1 and 2 are 
used by the défendant for carrying its freight and passengers into 
Canada. No. 8 is used by the New York Central road generally. 
Loaded freight cars destined for the Grand Trunk road are placed 
in the freight yard east of the statioil, are brought down by the 
switching engines of that road, and usually placed upon No. 1, and 
the train, when made up, is hauled upon that track beyond the 
switches to the defendant's Suspension Bridge connections. The en- 
gine returns, is switched at A to No. 2, cornes back to a point east 
of the station, and a switch is turned to enable it to pass upon No. 
1 again. When the switching engine is about to return from the 
bridge, the switchman opens the switch at A to permit it to pass as 
a matter of course, and without previous notice, upon No. 2, or, if 
the switchman is not at that point, a signal of two whistles is given 
from the engine to recall him. This yard and thèse tracks are con- 
stantly being used for switching purposes, and the plaintiff was fa- 
miliar with the course of business, and knew, when he saw a switch- 
ing engine going westward on track No. 1 beyond the switches, that 
it would soon return on track No. 2. On the morning in question 
the conductor of engine 449 found among his freight in the New 
York Central yards two cars for the Erie road. They were placed 
next the engine, and the train was pulled to the dépôt, and stopped 
on track No. 1. The two Erie cars were eut out, sent down on 
track No. 1, and delivered to the Erie yard by engine 449. The en- 
gine came back as usual to the switch, was switched to No. 2, and 
continued upon that track until the accident happened, 193 feet east 
of the switch points. The switch was opened by the switch tender 
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from his own knowledge of the necessity for doing so, and without a 
call by whistle, 

The plaintiff testifles that he saw engine 449 when it pulled the 
train from the freight yard upon track No. 1, that it was eut off, 
moved away from the train, and was at the switch, A, and was mov- 
ing westward beyond the switch. He thought that no cars were 
attached to it. He was, at that time, overseeing the unloading 
of some ties at a point on the main tracks about 60'feet south of 
the Diamond crossing, which is about 40 feet west of A. He testilies 
that he then went over to the frogs near A, and examined those on 
No. 2, to see whether they were in good order; saw what one of 
his workmen, named Stahl, was doing, who was wprking a few feet 
east of the crossing at the switches A, and who was about opposite 
the plaintiff on the other side of the track. He then walked down be- 
tween tracks 1 and 2 a space of about 7^ feet wide, and spoke to a 
workman named Smith; then walked beyond him about 50 or 60 
feet, to speak to his men, who were loading iron on track 3 ; was 
going to step across track 2, and had just placed one foot oyer the 
rail, when he was struck by engine 449. He says that he was listen- 
ing for a signal, heard no bell, had not looked back to see whether 
the engine was returning, paid no attention to it after he saw it move 
westerly, that when he was looking at Stahl he noticed the condition 
of the switches, and saw that the switch for No. 1 was open 
and for No. 2 was closed. He says that the accident might hâve been 
six or seven minutes, or a little more than that, after he noticed 
the condition of the switch. He received very severe injuries. His 
leg was crushed ; was necesaarily amputated. The resuit of his other 
injuries is probably permaiient. His earning capacity is pretty much 
destroyed, and, if he was entitled to a judgment in his favor, the 
injury justifled the amount of the verdict. 

It was apparent that thé défendant was not in fault for not seeing 
and attempting to avoidhim when he was upon the track, for he 
had only placed one foot over the rail when he was struck. When 
the gvidence was closed, the two points upon which the plaintiff 
relied in order to establish the négligence of the défendant, were an 
unusual rate of speed of the engine after it passed upon track No. 
2, or that it proceeded without ringing the bell. The state of the 
évidence required that the question of négligence should be submit- 
ted to the jury, which the trial judge did substantially as follows: 

"The testimpny is so clear that the engiue came, and, track No. 2 being open, 
proceeded, as it customarily did, that it seems to me the only matter which 
requires your serious considération upon this branch of the case is whether 
the engine, after it passed upon tracli No. 2, proceeded at an undue rate of 
speed, or proceeded without ringing the bell. In the flrst place, what was 
the customary rate of speed, and what was the practlce in respect to ringing 
the bell? I shall not dwell upoa tbe évidence. It has been suggested— and the 
suggestion is entitled to considération— that ail the men in charge of this en- 
gine testifjr that the bell was being rung, and that the engine was moving at 
a very moderate rate of speed, and it is compétent for you to infer from their 
conduct of the engine as théy would bave us believe it was upon this occasion, 
and the other testlmony la the casé, what the ordinary practice was. If you 
find that their testimony is not reliable, tha,t: they were not in observance of 
the ordinary practice, that they were running the engine at an unusual rate 
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of speed, and were not ringing the bell, then you can find the plaintiffi bas es- 
tablished his ease, so far as it rests upon the négligence of the défendant. If, 
on the other hand, you flnd that on this occasion the défendant, through its 
employés, observed the précautions which were usually adopted, running the 
engine at the usual rate of speed, ringing the bell, as they testify they did. 
then the plaintiff must fail, beeause he will not hâve succeeded in establishing 
that the défendant was guilty of négligence." 

The verdict of the jury establishes the fact that they found the 
issue for the plaintiff. 

The remaining vital question in the case is whether the conduct 
of the plaintiff so palpably showed contrihutory négligence that the 
judge should, in accordance with the request of the défendant, hâve 
taken the case from the jury. He did submit it to them under a 
charge manifestly in favor of the défendant, but permitting a ver- 
dict in favor of the plaintiff. His charge upon that subject was, in 
substance, as follows: 

"Then we pass to the question of contributory négligence. And you are to 
bring the judgment and observation of intelligent men to the considération of 
the particular circumstances of the case. If it is true that the plaintiffi sup- 
posed that the switch on No. 2 was not open; if it is true that, going only the 
distance that he did,— 190 or 200 feet,— he would hâve heard a signal made by 
the approaching engine to the switchman; if it is true that, not hearing this 
signal, believing the swit.cK to be closed, and not hearing the ringing of the 
engine bell, becausf none was rung, he stepped upon the track,— you may flnd 
that that was not an act of négligence on his part, but that under the same 
circumstances a man of ordinary care and prudence would hâve done the same 
thing. Yet you are not to lose sight of the considération which has of ten been 
enforced by the courts, and is the law, that it is the duty of every person, 
when erossing a railroad track, or when approaching any perilous place, to 
exercise the faculjties which his Creator has given him for his préservation 
and protection; to exercise ail his faculties, including his eyes and ears. Were 
the circumstances in this case such as to justify a man, in the exercise of ordi- 
nary prudence. In not turning about to see whether the train was approach- 
ing? Were the circumstances such that he could rely upon hearing the ap- 
proach of an engine?" 

He also said that, if the plaintiff had turned about, and looked 
behind him, before stepping upon the track, he could hâve seen 
the approaching locomotive. If contributory négligence was estab- 
lished beyond question, it was so established by the testimony of the 
plaintiff in connection with the uncontroverted facts, and the case 
could not hâve been taken from the jury except upon the ground 
that, regarding his entire testimony as true, the facts as admitted 
by him permitted no escape from contributory négligence on his 
part. The uncontroverted facts were that the scène of the accident 
was a railroad yard, in which switching englues were constantly in 
opération; that the course of business for such engines upon tracks 
1 and 2 was uniform, and well known by the plaintiff, who was in 
an important position, and thoroughly trained in the work of the 
yard, and who knew that when an engine went westward beyond the 
switches at A it must return upon track 2. His conduct was based, 
according to his testimony, upon the facts that he had seen that 
track No. 2 was closed, that until it was open no engine could reap- 
pear upon it, that he should hear a signal by bell telling that the 
engine had reappeared, and that he listened, as he walked, for that 
purpose. It is admitted that he did not otherwise watch for the 
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retum of the engine, or look to see whether it was coming. Tlie 
question, then, is, can a jury be permitted to say that his attempt 
tô tross No. 2 was, in vipw of tMs state of facts, hot an act of négli- 
gence, but justifiable a,8! an ,3qt of ordinary prudence? The ques- 
tion of négligence is ordinarily one of fact, and, being such, is to be 
subpi|fted to the jury for their ultimate détermination. "The ques- 
tion of négligence is one of law for the court Only where the facts are 
suclx that ail reasonable men must draw the same conclusion from 
theai; or, in other words, a case should ndt be withdrawn from the 
jurynoless the conclusion foUows, as à matter of law, that no re- 
coyerylean be had upto any view Which can be properly taken of the 
facts thé évidence tends to establish." Gardner v. Eailroàd Co., 150 
U. S. 349, 14 Sup. et. 140; ÉUiott v. Kailway Co., 150 U. S. 245, 14 
Sup. et. 85; Eailroàd Go. v. McDonald, 152 U. S. 262, 14 Sup. Ct. 
619; and authorities there cited. 

wiiile' there is no supreniacy in the rights of owners of railroads 
operated by steam oter the rights of indiViduals who are also lawfuUy 
usinglhe sanie roadway, yet the dangers from this means of trans- 
portation are manifest, while its use has become a necessity, and 
it is therefore simply prudent for the pasg0r-by to exercise the caution 
which expérience has showh to be needful. , An ordinary and almost 
instinctive exercise of that caution is an endeavor to détermine by 
eyesight, rather than by surmise, whether danger is at hand. It has, 
therefore, become a req(uireniènt, as a général rule, that a person of 
mature, years, and in the possession of his faculties, wljo is about to 
cross a railroad track over which steam engines are knpwn to be in 
constant use, must necessarily use the précautions against dai^er 
which his eyés and ears and powers of observation provide. This 
is not a statutory rule, and ïhere are probably cases in which such 
a compulsory régulation is not applicable, and in wMch other cir- 
cumstanoes exist which cpntrol its reasonableness; as, for instance 
when the injured person, confused by the négligence of the railroad 
officers, has made a mistake in his mèàns of remedy. EUiott v. 
Eailway Co., supra. It is, however, in ordinary cases, a command 
of common prudence recognized by reasonable men, is reiterated by 
courts, and should not be frittered away by juries. The language 
of the suprême court, especially when directed to the duty of rail- 
road employés to avoid carelessness in the crossing of tracks, has 
been clear and deflnite. Upon the gênerai subject of carelessness 
by a foot passenger when called upon to cross a railroad track, Mr. 
Justice Field said in RailroacJ Co. v. Houston, 95 U. S. 697, — a case 
of in jury which resulted in death, — as f ôUows : 

"The failure of the englneer to Sound the whistle or ring the lell, If such 
were the fact, did not relievé the deceased from the necessity of taking ordi- 
nary preeautiohs for her safety. Négligence of the comi^any's employés in 
thèse particulars was no excuse for négligence on her part. She was bound 
t» llsten and to look, before attempting to cross the railroad tfack, in order to 
avoM an approaching train; and not to walk carelessly into the place of pos- 
sible danger. Had she used her sensés, she could not hâve f alled both to hear 
and to see the train whléh Was coming. If she omitted to use them, and 
walked thoughtlessly upon. the track, she was gullty of culpable négligence, 
and so far contributed to her injuries as to deprive her of any rlght to complain 
of others." 
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To the same effect is Schofleld v. Kailway Co., 114 U. S. 615, 5 Sup. 
€t. 1125. The duty of a railroad employé in a railroad yard to be 
attentive to the probable or usual movements of switching engines 
which are in constant use is commented upon in Aerkfetz v. Hum- 
phreys, 145 U. S. 418, 12 Sup. Ct. 835. That a railroad employé in 
raUroad ser^àce is not to assume that the train is not approaching, 
or that a thing which he wants to do can be done in safety, is sharply 
considered in the Elliott Case, supra. It is true that, if there are 
degrees of négligence, the injured man in that case was guilty of 
more inexplicable négligence than the plaintiiï, but it was négligence 
of the same kind, and the suggestions of Mr. Justice Brewer in de- 
livering the opinion of the court are, therefore, of value : 

"It thus appears that the deceased, an experienced railroad man, on a bright 
morning, and with nothing to obstruct his vision, starts along and across a 
raUroad track, with which he was entirely familiar, with cars approaching, 
and only 25 or 30 feet away, and, before he gets across that track, is overtaken 
by those cars and killed. But one explanation of his conduct is possible, and 
that is that he went upon the track without looking to see whether any train 
was coming. Such omission has been again and again, both as to travelers 
on the highway and employés ou the road, afflrmed to be négligence. The 
track itself, as it seems necessary to iterate and reiterate, is itself a waming. 
It is a place of danger. It can never be assumed that cars are not approach- 
ing on a track, or tiiat there is no danger therefrom. It may be, as is urged, 
that his motive was to asslst in getting the hand car out of the way of the 
section moving on the siding. But, whatever his motive, the fact remains 
that he stepped on the track in front of an approaching train without looking, 
or taking any précautions for his own safety. ïhis is not a case in which 
one, placed In a position of danger through the négligence of the company, 
confused by his surroundings, malles, perhaps, a mistake in choice as to the 
way of éscape, and is caught in an accident; for hère the deceasod was in no 
danger. He was standing in a place of safety on the south of the main track. 
He went into a place of danger from a place of safety, and went in without . 
taking the ordinary précautions imperatively required of ail who place them- 
selves in a similar position of danger." 

Thèse cases, and others in the fédéral courts (Bail way Co. v. Mose- 
ley, 6 C. 0. A. 641, 57 Fed. 921), emphasize the point tiiat the belief 
on the part of the injured person that ah accident is not going to 
occur because he dœs not suppose that a train is at hand, is not an 
adéquate reason for neglect to take the natural means at his com- 
mand to détermine whether an accident is imminent, for the "track 
is a warning and a place of danger." In this case tlie accident hap- 
pened on a fine, clear day, when there were no unusual circumstancea 
to distract the attention of an experienced man, like the plaintiff. 
He knew the important fact that engine 449 muât shortly return on 
track 2. He had glanced at the switches, and saw, or thought he 
saw, that the track was closed, walked eastward between the tracks 
Nos. 2 and 3, and turned to cross ISTo. 2 in the belief or assump- 
tion that the engine was not coming, because he had heard no signal 
of its approach. He crossed, when, if he had turned about and 
looked, he could hâve seen the approaching engine; and the cause 
of the injury was his violation of the duty of protecting himself 
against an obvious danger. The judgment is reversed, with costs, 
and the cause is remanded to the circuit court for a new trial. 
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MBDBEERÏ V. TEOUTMAN. 

(Circuit Court, D. Kansas, Secoua Division. June 20, 1899.) 

AcTiojî— Légal ce Equitable— Suit to Chaegb Stockholdbk. ' 

An action brought by a crédltor of a corporation, to charge a stoekholder 
with statutory llabllity for a debt of the corporation, Is one at law; and 
it does not become cognizable In equity by the statement in the com- 
plaint of an additional ground for recovery, based on an allégation tbat 
défendant received certain property from the corporation, the proceeds 
of a sale of its property, where It is not alleged that plalntiff bas reduced 
hls clalm to judgment against elther the corporation or the défendant, 
and the corporation is not made a party, nor shown to hâve been legally 
dissolved, wltbout one of Whlch allégations à credltors' bill cànnot be maln- 
talned in a fédéral court.i 

This was a cause removed from the state court, and the question 
before the court was as to whether it was cognizable in the fédéral 
court, as a suit at law or in equity. 

J. V. Daugherty and Earl W. Evans, for plaintiff. 
T. B, WaU and C. H. Brooks, for défendant. 

HOOK, District Judge. Thîs case was removed by the défendant 
from the district court of Cowley county, Kan., and the question now 
presented is whether it is an action at law, or whether it falls within 
the equity jurisdiction of this court. The pétition sets forth the 
following facts: The plaintiff' is the owner of certain notes given 
to the liombard Investment Company, a corporation organized under 
the laws of the state of Kaneas, and which were secured by mortgagea 
upon reàl property. The investment company negotiated the securi- 
ties, and they became the property of the plaintiff. The indorsement 
upon the notes which was executed by the investment company con- 
tained a guaranty of the payment of the interest at maturity, and of 
the payment of the principal within two years from the time the same 
became due. The mortgag'es were foreclosed, the mortgaged property 
sold, and the proceeds applied towards the payment of the indebted- 
ness, leaving an unpaid balance, for which the plaintiff sues. The 
défendant was the holder of $4,500 of the capital stock of the invest- 
ment conipany, which became insolvent and suspended business for 
more than one year prior to the institution of the suit. It is further 
alleged that about August 1, 1890, the investment company, then 
vngaged in the usual and ordinary transaction of its business, deter- 
mined to wind up its affairs and sell and dispose of ail of its prop- 
erty and assets, amounting to f l,250i000, and, pursuant to resolu- 
tions adopted at a meeting of the stockholders at which the défend- 
ant was présent or represented, the company eold, transferred, and 
turned over to another company, known as the Lombard Investment 
Company of Missouri, ail of the said property and assets, and that 
as the resuit of said transaction the défendant received as his part 

1 For Hablllty of stockholders to credltors of corporation, see note to Rick- 
erson Roller-Mill Co. v. Farrell Foundry & Machine Co., 23 0. C. A. 315, and 
note to Scott v. Latimer, 33 C. 0. A. 23. 
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of the considération certain property, to the amount and value of 
14,500, the same being represented by stock to that amount in the 
Missouri company. At the time of this transfer the original Com- 
pany was indebted upon its guaranty of the notes held by the plaintiif, 
and the balances due thereon, as above stated, hâve never been paid. 

The constitution of the state of Kansas provides (article 12, § 2) 
that dues from corporations, excepting railroad corporations and 
corporations for religious or charitable purposes, shall be secured 
by the individual liability of the stockholders to an additional amount 
equal to the stock owned by each stockholder. The statutes of Kan- 
sas provide that where an exécution bas been issued against the 
property or effects of a corporation not within the excepted classes, 
and there cannot be found any property whereon to levy, exécution 
may be issued against any of the stockholders to an extent equal in 
amount to the amount of stock owned by him, or the plaintiff in the 
exécution may proceed by action to charge the stockholders with the 
amount of his judgment. In this case, however, no judgment wast 
obtained against the corporation upon the notes, or its guaranty in- 
dorsed thereon, and consequently no exécution issued against it. 
The statutes of Kansas provide further (Gen. St. 1889, pars. 1200, 
1204) that if any such corporation be dissolved, leaving debts unpaid, 
suits may be brought against any person or persons who were stock- 
holders at the time of such dissolution witho.ut joining the corpora- 
tion in such suit, and, further, that any euch corporation shall be 
deemed to be dissolved for the purpose of enabling creditors thereof 
to prosecute suits against the stockholders to enforce their individual 
liability, if it be shown that such corporation has suspended business 
for more than one year. The plaintiff has framed his pétition se as 
to avail himself of thèse statutory provisions, and he also counts 
upon the fact that the défendant, a stockholder of the Kansas Com- 
pany, participated in the disposition of ail of its assets, and the trans- 
fer of the same to a corporation of another state, without making 
provision for the payment of the first company's obligations, and that 
the défendant received a part of the considération of such sale and 
transfer. 

The plaintiff appears, from his pétition, to be a simple-contract 
creditor; his demands not having been reduced to judgment against 
either the défendant, or the corporation in which défendant is alleged 
to hold stock. The proceedings resulting in the foreclosure of the 
mortgages operated, not as a judgment against the corporation upon 
its guaranty, or against the défendant as a stockholder, but only to 
secure a judgment against the makers of the notes and mortgages, 
and the application of the proceeds of the mortgaged property towards 
the payment or réduction of the indebtedness. Therefore the pétition 
of the plaintiff is not, in effect, a creditors' bill, nor does it seek an 
accounting. It contains simple and direct allégations seeking to 
charge the défendant upon two grounds: First, as a stockholder of 
the Kansas company upon his statutory liability; and, second, be- 
cause of his participation in the sale of the assets of that company, 
and his receipt of a part of the proceeds thereof. Considération will 
be given to thèse in their order. 
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. Ai^^tb the first: It has frequently been held that an ordinary 
action for tlife enfbrcement of the liàbility of stockliolders in corpo- 
rations is not of équitable cognizance, in tbe absence of spécial 
grounds therefor aside from tiie necessary averments in such an 
action. Even where the statute of a state provides for the flling 
of bills i4 equity for the enforcement of such liàbility, a fédéral 
court wilj hpjt be authorized to eritettain such a bill where no spé- 
cial groijind bf équitable cognizance exists. Alderson v. Dole, 20 
0. C A. 280, 74 Fed. 29; Auer v. Lombard, 19 C. C. A. 72, 72 Fed. 
209. jo ïbe latter case a bill in eqùity was flled by certain creditors 
of a savings bank organized under the laws of thé state df Colorado, 
against a part of the shàreholders of the corporation, to' recover under 
the provisions of a statute of Colorado providing that ' shàreholders 
in banks shall be held indiyidually résponsiblé for debts ôf such asso- 
ciations in double thé àmbunt of the par value of the stock owned 
,by them, respectively. It was held, that thé remedy bf the creditors 
"under the' statute Vi'as at law only,' unless in exceptional cases re- 

quiring.an accounting. 

As tb the second: It may be clâimed that, althoùgh the plaintiff's 
pétition présents an action at law to enforce the ordinary liàbility 
of à stockholder, yet that it présents a claim bf équitable cognizance, 
in eo far as it seeks to recjbyer from the défendant the portion of the 
proceeds of the'^ale of the assets of the' Kansas corporation which 
camé into his bands àhd waS retained by hi^i. This might be So 
under certain, circumstancés, and if certain prerequisitè conditions 
werè çbhlplied vfith, and theré were proper parties dépendant in the 
suit. ,if the Kaiasas çorpbtation hàd bëert dissblved, or tiie plaintiff's 
demands reduced to judgment, such' a suit might be maintained 
against thé propie'r parties. It will be noticed that under the Kan- 
sas statute a cessationin the transaction of business by a corpora- 
tion, does not bperate to dissolve it foi- ail purpbses, but its dissolu- 
tion f9r that réason is only to enablè creditors tb enforce the indi- 
^;i4ual lialwlity of the stockholders. ïhe claim, against the défendant, 
as shown in the pétition, on account bf his havîng réceivëd a portion 
of the proceeds of the sale of the çompany's assets, is not one to 
enforce his Ùability as a stockholder, but is basèd lipbn other condi- 
tions and' cbûsiderations. In order that plaintiff might maintain a 
suit in equity against défendant upoii the second ground mentioned, 
he should hâve reduced his claim to judgment against the corpora- 
tion, and the corporation àhould also hâve been madé a party défend- 
ant in this action. tJntil plàintiff's claim is reduced tb judgment at 
law, it cannot be made the basis of relief in equity. Taylor v. Bowker, 
111 U. S. 110, 4 Sup. et. 397; Tube- Works Co. v. Ballon, 146 U. S. 517, 
523, 13 Sup. et. 165; Scott v. Neely, 140 U. S. 106, 115, 11 Sup. Ct. 
712. Soine casés will be f ound holding that, when the corporation 
is dissolved, the necessity of making it a party in a suit of this char- 
acter is dispenSed with. It should be remembered, however, that 
in this case the allégations in the pétition only go to the extent of 
showing that it is dissolved for the purpose of enabling plaintiiï to 
sue for the individual liàbility of the défendant as a stockholder. Tlie 
case of Cattle Go. v. Frank, 148 U. S. 603, 13 Sup. Ct. 691, is quite 
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similar to this feature of the case under considération. Tliere a bill 
in equity was filed by the cattle Company against some stockholders 
in corporations which had sold to the complainant certain herds of 
cattle. The bill alleged that there were fraud and! deceit practiced 
in the gale upon the complainant, and that the number of cattle 
actually turned over to it under the agreement between the parties 
fell far short of the number represented by the vendors, whereby 
the complainant suflered loss and damage in a large sum. It was 
f urther set f orth that the three vendor companies, after the sale to 
the complainant and the receipt of the purchase price, paid their out- 
standing liabilities, excepting the liability to the complainant, and 
distributed the remainder of the proceeds and ail of their other assets 
among their shareholders, and that since that time the three vendor 
corporations made no further use of their franchises, but abandoned 
the same, and that neither of them had any oâicer or agent upon whom 
process could be served, and that they had not any assets of any kind 
ont of which any judgment at common law could be satisiied. It 
was further alleged that the assets of the vendor corporations were a 
trust fund held by them in trust to satisfy complainant's claim be- 
fore the shareholders were entitled to receive any portion of the 
same, and that the shareholders, in receiving said assets, took and 
held the same as trustées in place of the corporations, and subject 
to the lien of complainant's claim, and that the défendant sharehold- 
ers should account for and apply the same, so far as necessary, to 
the satisfaction thereof. It was held, however, that the corporations 
in which the défendants were shareholders were necessary parties 
to such a suit, and their présence could not be dispensed with. It 
was contended that the bill disclosed such a practical abandonment 
of their franchises as to amount to a dissolution of the vendor corpo- 
rations. Touching this claim, the court said : 

"We çannot so eonstrue the bill. The dissolution of corporations is or may 
be elïected by expirations of their charters, by failure of any essential part of 
the corporate orgauizations that cannot be restored, by dissolution and sur- 
render of their franchises with the consent of the state, by législative enact- 
ment within constitutlonal authority, by forfeiture of their franchises and 
judgment of dissolution declared in regular judicial proceedings, or by other 
lawful njçaus. No such dissolution is alleged In the biU." 

As to the contention of complainant in that case that there was 
no agent or officer of the vendor corporations upon whom process 
could be served, and no assets out of which any judgment against 
them could be satisfled, the court said that it did not help the mat- 
ter that complainant was unable to secure service, and that fact in 
no way affected the question of there being necessary parties, in 
whose absence a decree could not be rendered against the sharehold- 
ers. It was further said: 

"We are also clearly of opinion that the court below was correct in sustain- 
ing the demurrer to the bill upon the other ground assigned,— that the complain- 
ant had not previou.sly reduced its demand against the vendor corporations to 
judgment. ïhat claim was purely légal, involving a trial at law before a jury. 
Until reduced to judgment at law, it could not be made the basis of relief in 
equity." 

While the expression is frequently used that the assets of a cor- 
poration and the liability of its stockholders are a trust fund for the 
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bençfit of creditors, it is not meant thereby that there is a direct and 
express trust attached to such aissets. As was said in Hollins v. 
Iron Co., 150 U. S. 383, 14 Sup. Ct. 130t 

"It Is rather a trust In the administration of the assets after possession by 
a court of equity, than a trust attachiùg to the property, as such, for ttie direct 
benefit of eitlier créditer or stocliholder." 

Also: 

"Yet ail tliat is meant by such expressions Is the existence of an équitable 
right which will be enforced whenever a court of equity, at the instance of a 
proper party and in a proper proceeding, has talien possession of the assets. • It 
is never understood that there is a spécifie lien or a direct trust. * * * As 
between Itself and its creditors, the corporation is slmply a debtor, and does 
not hold its property in trust, or subject to a lien in their favor, in any othei 
sensé than does an individual debtor." 

To the same effect are Grraham v. Eailroad Co., 102 U. S. 148; 
Eailway Oo. t. Ham, 114 U. S. 587, 594, 5 Sup. Ct. 1081; Fogg v. 
Blair, 133 U. S. 534, 541, 10 Sup. Ot. 338. 

Since the plaintifiE's cause of action, in one aspect thereof, is simply 
to enforce the individual liability of a stockholder, and as to the 
other his pétition contains no averment that his claim was either 
reduced to judgment against the corporation or the défendant, or 
that the corporation was ever legally dissolved, there is nothing pre- 
sented requiring the exercise of équitable jurisdiction. Under the 
seventh amendment to the constitution, reserving the right to trial 
by a jury în suits at common law, where the value in controversy 
exeeeds $20, the défendant would be entitled to a trial by jury. The 
right to such a trial cannot be dispensed with without the assent 
of the parties; nor can it be disregarded or impaired by a blending 
of a cause of action at law with a demand for équitable relief in 
aid of the légal action, or during its pendency. While it is true that 
new équitable rights may be created by state statutee, and be admin- 
istered as such in the fédéral courts, the jurisdiction thereof is sub- 
ject to the limitation prescribed by the constitutional provision men- 
tioned; and the équitable rights thus created by state législation must 
be such as in their nature and character are of équitable cognizance, 
according to the old and well-established principlés of equity juris- 
prudence. It is therefore ordered that the cause remain upon the 
law eide of the docket 



TOMPKINS V. KNUT. 

(Circuit Court, D. Kentucljy. June 6, 1899.) 

1. Trial — Direction of Verdict on Plaintipf's Testimont. 

Where a plaintiff has testifled in his own behalf , and f ully stated 
the tacts on which he relies to recover, the court may properly, on a 
motion based on such testimony, direct a verdict for défendant, where 
the facts testifled to would not support a recovery by plaintiff. 

3. ASSAOLT AND BaTTEKT— JUSTIFICATION— DEFENSE OF ANOTHER. 

Plaintiff in an action for assault and battery, by his own testlmcEy, 
was in a house, engagea in a struggle wi,th def endant's wife, when de- 
fendant, who had not been in the house during the controversy, entered. 
Plaintiff was armed with a repeating riflè, which he had threatened to use. 
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and was apparently attempting to use, while the woman was attempting 
to prevent hlm, and It had once been discharged during the struggle. 
Plalntiff also had a revolver. Neither défendant nor his wite were 
armed. On entering the room, défendant, with the assistance of others 
présent, none of whom were armed, overpowered plaintiff. disarmed 
him, and bonnd him, afterwards surrendering him to an offlcer. Both 
parties were lawfully in the house, and it did not appear that défendant 
used any more force than was necessary to disarm plaintiff. Helê that, 
regardless of the circumstances leading up to the trouble, défendant was 
justified in his action, and the facts as shown by plaintifE's own testimony 
did not warrant the submission of the case to the jury. 

On Motion of Défendant for Direction of Verdict. 

Geo. W. Jolly, Miller & Todd, and W. W. Clark, for plaintiff. 
Powers & Atchison, for défendant. 

EVANS, District Judge. In the case of Oscanyan v. Arms Co., 
103 U. S. 261, the trial court, after hearing the opening statement 
by plaintifif's counsel to the jury as to what facts were expected to 
be proved to support the plaintiff's case, and after verifying the ac- 
curacy of the statement, sustained a motion on behalf of défend- 
ant on that présentation of the case alone to instruct the jury to 
find a verdict against the plaintiff upon the ground that, if those 
statements were true, the contract sued upon was against public 
policy, and void. Upon a writ of error to the suprême court the 
proceeding was approved, and the judgment was affirmed. The 
plaintiff in this action for assault and battery and trespass has 
testified under oath, and stated the facts upon which he relies in 
support of his action, and the court is called upon to détermine 
whether, assuming ail the plaintiff says to be true, he is entitled to 
a verdict against the only défendant now remaining in the case, 
since the death of his wife, the former co-defendant, has abated the 
action as to her. As the plaintiff was a participant in the entire 
transaction out of which his action arose, and completely states his 
case, it is admissible and proper, I think, to bring this question 
up now, because it would not be compétent for him by other wit- 
nesses to contradict what he says; and while, on this motion, his 
statements must be accepted as true in his behalf, they may also, 
for the reason indicated, be taken as true against him. It appears 
from his testimony that, having been employed by the défendant 
and his wife and her brother, the owners of the farms described in 
the pleadings, up to January 1, 1898, as a manager and overseer, 
his contract was soon afterwards renewed for the year 1898; that 
part of the agreement was that the plaintiff, besides his monthly 
wages, was to hâve the use of the house on the premises for occu- 
pation by himself and family, and also provisions for the support 
of them ail; that on the 24fh of January, 1898 (the défendant and 
wife having come to the farm on invitation of the plaintiff in the 
preceding December, and having remained there, and ail parties hav- 
ing been entirely friendly, up to January 24th), there was some dis- 
pute as to whether plaintiff was any longer wanted, or would be 
permitted to remain, as the employé of défendant and his wife; 
that on the succeeding day (January 25th), while the défendant was 
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oatside the house to ihe plaintifE'â knowledge, who ; waa also out- 
ëi&ë; tiljè plaintifl wafe hâstily mf(Wûièia. tHat Mrs; Knlit, 6t some 
'fine iû tlie; inside of tHé hpuse/was rètooving the'fiiriiituré, and 
putting his famiiy out, whereupon the plaintifl hurrj,edly ran into 
the housé, seized a Winchester repeating rifle, and, upon going into 
the rooin wliéirè thfe othérs were, among other thing^, said, "If thev 
touch, a,ny more of my fui'niture I will kill every sën of bitch who 
does it;" that the riflç was then G0,cked, and leveled, in the hands 
of the plaintifl, who also had uponhim a revolver, and probably a 
dirk; that Mrs. Knut, while appea,ling to hjm to desist, took hold 
of the rifle, and while she had hold Of it it was dikcliarged; that 
the défendant also went into the room soon after plaintifl did, and 
there found his wife struggling with plaintifl, who was armed as 
indicated, and endeavoring in some way to control the direction of 
the pointing of the gun; that under thèse circumstances the défend- 
ant, with some persons présent (none of whom excçpt the plaintifl 
appear in any way to haye been armed), oyerpowered plaintifl, 
bound his liands behind him, took friom him his gun; and pistol, 
removed him to the stable lot, and so^ji af terwards deliyered him 
to a peace offlcer (a deputy sheriff) who happened to be at the house 
on other business, and that the plaintifl was then unbound and re- 
moved by the oflicer, accompanied by the défendant and one other 
person, to Owensboro, the county seat. It is claimed that a kodak 
piçture was taken of some part of the scène, but it does not ap- 
pear that défendant wfts concerned with that phase Ojf the case, but 
that, if it was done by anybody, it was by his wife, now dead. It 
seems to the court that ail parties were lawf ully on tbe premises at 
the time, and that the whol« case must turn, not upon the pro- 
visions of the contract, nor anybody's rights therejwder, but upon 
the facts imraediately connected with the aflray on January 25th. 
If this be correct, then the court, upon the plaintiffa owp showing, 
is clearly of opinion that the défendant had reasopable grounds for 
believing, when he appe^çd upon tjie scène, that his wife was ap- 
parently in great jeopardy and danger of her life in; her struggle 
with a man so thoroughly armed as was the plaintifl; that if the 
défendant had then been armed, and had taken rthe.plaintiff's life, 
the law would faave excùsed him; that if he might, in the then ap- 
parently necessary défense, of his wife,: ; hâve taken ;plaintifPs life, 
Jtie was certainly excusable in, doing for her protection, and proba- 
bly his own,,tke lesser things of binding and disarming the plain- 
tifl, so as to ; prevent f urther mischief until he could deliver plain- 
tifl to a peace oflicer, prçiciaely as he might be justiâed in binding 
a madman or a dangerous beast, iwho had as ample power to do 
mischief as this heavily-armed man had upon this occasion; and 
that it does noti appear that défendant used more force ithan was 
apparently necessary to preyent great bodily harm to his wite, aaia 
probably others. Whether plaintifl had any right to enforce his 
claims to the possession of défendants premises by force of arms 
may well admit of doubt, as he was only defendant's employé, and 
not his tenant in the ordinary sensé; and, if plaintifl had not such 
right, then he was a gross violator of the law in seeking to remedy 
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his supposed wrongs in so violent a manner, and should take the 
conséquences without complaint. Indeed, ail things considered, 
the court is inclined to think that the plaintiff got ofl quite as well 
as he could hâve reasonably expected. Upon the facts stated un- 
der oath by the plaintiff, if the jury were to flnd a verdict in his 
favor the court would hot permit it to stand. For the reasons 
thus briefly stated, the court will sustain the motion, and instruct 
the jury to ând for the défendant. 



IBVINE V. ANGUS et al. 

(Circuit Court of Appeals, Ninth Circuit. May 23, 1S89.) 

No. 438. 

On Pétition for Kehearing. For former opinion, see 93 Fed. 629. 

George W. Towle, Jr., for plaintiff in error. 

Pierson & Mitchell and Garrett W. McEnerney, for défendants in 
error. 

Before GILBERT and EOSS, Circuit Judges, and DE HAVEN, 
District Judge. 

DE HAVEN, District Judge. We are satisfled with the gênerai 
views announced in our former opinion, and with the conclusion thèrô 
reached, exeept in one particular, and that relates to the amoUnt of 
the judgment which the circuit court should be directed to enter in 
favor of the plaintiff in error. The bill of exceptions recites that: 

"It was admjtted. by défendants that the assessments mentioned in the com- 
plaint werei éàch and ail, duly levied upon the shares of stock thereln mentioned 
by said corporation, the Morgan Mining Company; * * * that each of said 
assessments was paid by Irvine from his own funds at the last moment that 
the same could bé paid before the said shares would otherwise hâve been law- 
fuily offered for sale." 

In our former opinion we inadvertently assumed that the aggregate 
amount of the assessments so paid by Irvine was $15,190.06; that 
being the amount named in the prayer of the complaint, and for 
which judgment was demanded against the défendants in error. 
In the pétition for rehearing our attention bas been called to the 
fact that this amount is in excess of the aggregate of the sums al- 
leged in the body of the complaint to hâve been paid by Irvine on 
account of such assessments, and therefore in excese of the amount 
admitted by the défendants in error to hâve been paid by him. This 
error, however, can be corrected by a modification of our former judg- 
ment, without granting the pétition for a rehearing. The pétition 
for a rehearing will therefore be denied, and our former judgment 
will be modifled so as to read as follows: The judgment of the cir- 
cuit court is reversed, and the cause remanded, with directions to that 
court to render judgment upon the admissions of the parties contained 
in the bill of exceptions, in favor of the plaintiff in error, for the 
sum of $11,527.80, with légal interest thereon from May 21, 1884, and 
costs. 
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EOSS, Girciiy: Judge (dissenting). I am unable.to, agrée to the 
disposition of this case now made by, the court. In thé opinion liere- 
tofore deliveredj we hâve treated the case as an action at law. In 
su,ch a case there must be, as a bàsîs for a judgment, a verdict 
of a jury, or, in the event a jiiry be waived by the parties, flndings 
of fact hj the court, unless there be an agreed statement of facts 
entered into by the parties in lieu of such flndings. In the présent 
case the court below made flndings of fact, which this court held 
erroneous in an essential particular. The logical and necessary re- 
suit of such holding is, in my opinion, the reversai of the judgment, 
and the remanding of the case to the court below for a new trial. 
I do not think this court is justifled in looking to admissions made 
during the progress of the trial, embodied in the bill of exceptions, 
as a basis upon which to order judgment, — especially where, as hère, 
those admissions are contradicted by the flndings of fact made by the 
court below. I am therefore of opinion that the judgment should be 
reversed, and the cause remanded to the court below for a new trial. 



HANSON V. SMITH et al. 

(Circuit Court of Appeals, Ninth Circuit. May 2, 1899.) 

No. 471. 
1. Pleadinq— Variance. 

Where plalntlff In an action for damages counts on the loss of profit on 
a sale of property which he allèges he had made, but was prevented from 
consummating by reason of défendants' breach of a contract to sell him 
the property, and in compllance with an order of court files a bill of par- 
ticulars, setting out the name of the person to whom he had made the sale, 
and its terms, he is not entltled to Introduce évidence of a dlfCerent sale to 
another personl , 

3. CONTHACTS— BhKACH— POKFIÇITURE OF OPTION. 

Plalntlff, who had secured from défendants an option to purchase from 
them an interest in certain minlng claims at the expiration of nlne months, 
agreeing to prosecute development worli on the claims meantlme, expendlng 
a certain sum, and that, if work ceased thereon for 30 days, the option 
should be forf elted, hlred two of the défendants to work on the claims. 
Shortly after they had commeneed work, and whlle he was indebted to 
them for wages, he left ,them wlth a small amount of supplies, promising to 
return In thrée weeks. He did not return, or send them either money or 
supplies, and they heard nothing from him for abouf three months. A 
month after he left, they suspended work, and, after the explratiou of 30 
days, déclare^ the option forf eited. Eeld, that their action was justifled. 

In Error to the Circuit Court of the United States for the Eastern 
Division of the District of Washington. ' 

The plaintifC in errer brought an action agalnst the défendants in error for 
damages for breach of an option to purchase certain tnining property. The 
complaint alleged: That on August 24, ISDS, the défendants In the action, in 
considération of the sum of |1, gave to the ;piaintifE therein, under their hands 
and seals, a written option to purchase a three-fourths interest in the Shylock 
and the Hamlet minerai claims, situate nefir Mark creek, in Britlsh Columbîa, 
for the sum of $12,000, to be paid on Juiië 1, 1896. The instrument contalned 
the stipulation that: "The party of the second part [the plaintifC] take pos- 
session of and commence developing said mining claims, and continue work 
thereon during the life of this agreement, which sàid work is to be paid for by 



HANSON V, SMITH. 961 

tbe party of the second part or his agent, and, further, that this agreement la 
made for the period of nine months, If not suffered to lapse through noncom- 
pliance witli its conditions, or surrendered voluntarily, before its expiration. 
Suspension of work on or about the mining claims for more than one month at 
any time during the life of this bond, unless agreed to by the parties of the first 
part, shall be deemed a forfeiture of this agreement or bond." That on the 
same day the plaintifC entered into an agreement with two of the défendants, 
Smith and Cleaver, whereby he employed them to enter upon the work of devel- 
oping and mining as required in the first agreement, and promised to pay them 
therefor $3 per day while so employed. That in pursuance of said contract th* 
plaintifC furnished said défendants the necessary tools to carry on said work, 
and advanced them provisions of the value of $25, and that about the middle 
of the month of September, 1895, he returned to his home, in Colorado, intend- 
ing to be absent about three weeks. That he was unable to return within that 
time, and so advised Smith and Cleaver by a letter written from the eity of 
Spokane. That on November 2G, 1895, he again wrote them, requesting an im- 
médiate report of thelr expenditures upon the mine. To this letter he received 
an answer dated December 31, 1895, advising him that Smith and Cleaver had 
quit their work on the mine October 18, 1895, and on November 19, 1895, had 
filed a notice declaring that the agreement had lapsed. That prior to the re- 
ceipt of notice of the said forfeiture the plaintiff had contracted and arranged 
for the sale of said mining property upon terms which would hâve resulted in 
a profit to him of $50,000, and that by declaring the contract forfeited a cloud 
was cast upon his right to sell the property, and he was unable to effect a sale 
thereof, to his damage in the sum of $50,000. The défendants in the action 
moved on May 17, 1897, that the plaintifiE be required to furnish a bill of par- 
ticulars showing to whom he made the sale of the mining property, and the 
terms thereof, and on the same day the motion was allowed by the court. On 
February 10, 1898, the défendants moved for an order to dismiss the action for 
the failure of the plaintiff to file the bill of particulars. On February 28, 1898, 
a bill of particulars was filed, in whlch it was stated that the sale was to be 
made to E. A. Pennington, and was agreed upon in February, 1896, and that 
the price to be paid was $12,000, in addition to which the plaintifC was to re- 
ceive $2,000 in cash, and a one-fourth interest in the property. On the trial 
of the cause, upon the close of the évidence the jury were instructed by the 
court to return a verdict for the défendants. Among other évidence ofCered by 
the plaintiff was a profCer of proof of a contract of sale, not in writing, made to 
one Schlesinger, which, upon objection, was excluded by the court; the court 
ruling that the plaintiff must confine his proof to the one sale which he had 
pleaded, and that he eould not hâve been damaged by the failure of any other 
Baie. The court also ruled that "if the plaintifC, at the time he bargained for 
the property, had in mind some one to whom he could go and sell the property 
for a big price, and the défendants knew nothing about it, and were entirely 
ignorant of his opportunities for realizing on the property, that the plaintiff 
would not hâve a right to recover from the défendants the amount of such 
profits, which were known to him and unknown to the défendants." Thèse 
rulings are the principal assignments of error. 

C. S. Thomas, W. B. Heyburn, È. M. Heyburn, and L. A. Dolierty, 
for plaintiff in error. 
Blake & Post, for défendants in error. 

Before GILBEET and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge 

GILBEET, Circuit Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

The question of the admissibility of the offered proof of the oral 

contract of sale to Schlesinger was one which rested in the sound 

discrétion of the trial court, and we discover no ground for holding 

that discrétion was abused. The plaintiff had fi'^d a complaint in 

94 F.— 61 
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which it Was stated that the wrongful conduct of the deiEendants in 
deçlai*ing the option forfeited was the cause of his fàilure to make 
an aàvantageous sale of the property. The défendants had the right 
to require that he specify the putchaser, and the date and the terms 
ôf the sale, and the court so brdered. After many months of delay, 
this information was flnally furnished, and on the issues so tendered 
the parties went to trial. The plaintiff failed to prove a contract of 
sale to Pennington. He then offered proof of a verbal contract to 
sell to Schlesinger. If he had such a contract, he knew \t at the 
time when hie complaint was flled and the issues were formed, and 
it was hie duty then to hâve discloeed his intention to rely upon it. 
There could be damages but for the loss of one sale. The plaintiff 
had pleaded such a loss, and he had specifled it as the loss of the 
sale to Pennington. The offer of évidence of another sale came too 
late, and the court properly excluded it. 

From the view which we take of the issues, and of the évidence 
wbich is cohtained in the bill of exceptions, we do not deem it neces- 
eary to discuss further the assigjBments of erroi;. The option which 
the plaintiff obtained from the défendants contained tlie stipulation 
that his failure to pérf orm work upon the mine for the period of one 
month during the life of the option should operate to forfeit the 
same. The agreemenit ^hich accoiiiipanied the option provided that 
the plaintiff should expend upon the mining property during the 
nine months of the option |1,500, ' which is an average of |166.6C 
per month. Smith and Cleaver were employed to begin the work 
under thi^ agreement, and began it in the latter part of August, 
1895. The plaintiff fltted them ont with tools and provisions to the 
extent of |70. About the middle of September heleft them, prom- 
ising to retiirn in three weeks. He never did réturn. He testifled 
that he wroté them a letter from Spokane, at a date not stated, in- 
quiring about the progrès» of the work, but did not state that he 
wrote anything about f umishing them supplies, or - that he asked 
them for a bill of what was due them. On November 26th he wrote, 
informing them that he had been ill, and asking What amount was 
due them for labor, and what supplies they had had to purchase. 
Thie letter was received some twô or three weeks later. In the 
meantime Smith and Cleaver had, on October 18th, quit work, and 
a month later had declared thé option forfeited, according to the 
stipulation which it containjed. The plaintiff did not testify that he 
had any contract or understanding with them whereby they were to 
work for him while he was away, or that they were to work for him 
longer than during the three weeks of his proposed absence. Up 
to the date bf thèir receipt of the letter of November 26th, they had 
received no information from him to indicate that he intended to 
pay their wages or to furnish them supplies. At the time when 
the plaintiff left them, he already owed them fl5 or ^20 for work; 
and when they quit work they had been engaged nearly two months, 
during which they had received nothing except the flrst outflt of 
tools and provisions. Under the circumstances, we think the option 
was forfeited, and that the défendants had the légal right to so 
déclare, and that on November 19, 1895, if not before, that instru- 
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ment became canceled. The sale which was claîmed to hâve been 
made to Pennington was not made, according to the évidence, until 
March, 1896, which was some time after the plaintiff had received 
notice that the option was forfeited. Up to that date the plaintiff 
had still madë no tender of payment of any sum to Smith and Cleaver 
for work, nor had he employed any one in their place to keep up the 
work which the option called for. At that date he had no interest 
in the option upon which damages could be predicated, and upon that 
ground alone the court would hâve been justifled in directing the 
jury to return a verdict for the défendants. The judgment will be 
afQrmed. 



LOBSBÀOH T. LINCOLN COUNTT, NEV. 

(Circuit Court, D. Nevada. June 10, 1899.) 

No. 656. 

MOHICrPAli CORPOBATIONB — ACTIONS ON BONDS — NeCKSSITT O» PRESBNTIIfa 

Claims. 

The statute of Nevada requirlng daims against countles to be presented 
to the proper ofiBcers for allowance and approval before suit brought there- 
on does not apply to bonds and coupons issued by the county, such claims 
being for ail practical purposes audited wben the bonds were issued; nor 
to Judgmenta rendered on such bonds and coupons. 

This was an action on a judgment recovered against the défendant 
county, based on its bonds and coupons. 

Henry Mayenbaum, for plaintiff. 

T. R McNamee and A. J. McGowan, for défendant. 

HAWLEY, District Judge (orally). This action was brought March 
16, 1898, upon a judgment obtained in this court on March 21, 1892, 
in favor of plaintiff against défendant for $17,100, the principal of 
certain bonds, and $24,320 interest, — ^making a total of $41,420, — 
with interest on the principal sum at the rate of 10 per cent, per 
annum, and costs of suit, taxed at $653.70. This judgment was 
obtained and based upon certain bonds and coupons issued under 
and pursuant to an act bf the législature of the state of Nevada enti- 
tled "An act to consolidate and fund the indebtedness of Lincoln 
county," approved February 17, 1873. St. Nev. 1873, p. 54. The 
complaint avers that the plaintiff presented his verifled elaim and 
demand against défendant for the allowance, auditing, and payment 
of the amount due on said judgment, and, among other things, allèges 
that no part of said judgment has been paid, and that said judgment 
is final, valid, subsisting, and remains in full force. The answer only 
"dénies that prior to the commencement of this action, to wit, on or 
about the flrst Monday in March, 1898, or at any other time, the 
said plaintiff flled with or presented to this défendant, or the board 
of county commissioners of eaid défendant, or the county auditor 
of said défendant, or either or any of them, his verifled claim and 
demand against said défendant for the allowance, auditing, and pay- 
ment of the amount set forth in plaintiff's complaint, to wit, $52,- 
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047.70, or any other amount or suin whatsoever, or at ail"; thus 
admitting the trath of ail other averments in the complaint Con- 
céding that this déniai is true, it does not constitute any défense to 
tMé action. The avei^ment in the complaint upon this point wae 
whoUy immatèrial. In Vincent v, Lincoln Co., 62 Fed. 705, which 
is "on ail fours" with this case, following the principles announced 
in Lincoln Co. v. Luning, 133 XJ. S. 529, 532, 10 Sup. Ct. 363, it was 
expressly held that the statutes of Nevada requiring présentation of 
claims and accounts to the county commissioners and county auditor 
for allowance and approval only applied to unliquidated claims and 
accounts, and did not hâve any application to bonds and coupons, 
because the claim was, to ail intenta and purposes, audited by the 
proper offlcers when the bonds and coupons were issued, and that 
this principle is as applicable to an action on the judgment as to the 
original action upon the bonds and coupons. It necessarily follows 
that the answer of the défendant in the présent case présents no 
issue for trial, because, if true, it constitutes no défense to the action. 
The plaintiff, upon the pleadings, is entitled to a judgment as prayed 
for in the complaint. Let such judgment be entered. 



EOBINSON V. SOUTHERN NAT. BANK OF NEW YORK. 
(Oiicult Court of Appeals, Second Circuit. May 25, 1899.) 

No. 148. 

Natiouai. Banks— Assessmbnts against Shareholders— Liabilitt of TJn- 
bbgistbhed owner. 

A pledgee of stock of a national bank, who sells it in accordance witli 
thé terins of the pledge, and becomes the purehaser, but never has it trans- 
ferred on the books of the bank» is not Uable for an assessment made un- 
der E«y. St. § ,5151, on the bank's Insoivêicy.i 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Edward W. Paige, for plaintiff in error. 
Wm. B. Hornblower, for défendant in error. 

Before WAMACE and SHIPMAN, Circuit Judges, and THOMAS, 
District Judge. 

WALLACE, Circuit Judge. This is a writ of error by the plaintiff 
in the court below to review. a judgment for the défendant, entered 
upon a verdict by the direction of the court. The plaintiff was the 
receiver of the State National Bank of Vernon, Tex., which became 
ineolvent in August, 1894, and brought this action to recover an 
a&sessment upon the stockholders of the bank made by the comp- 
troller of the currency. The action was brought upon the theory 
that the défendant was a shareholder and liable for the assessment, 

1 For liabllity of stockholders to creditors, see note to Rickerson RoUer Mill 
Co. V. Farrell Foundry & Machine Co., 23 C. C. A. 315, and notç to Scott v. 
Latimer, 33 C. C. A. 23. 
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pursuant to tlie provisions qi section 5151 of the Revised Statutes 
of the United States. It appeared upon the trial that in January, 
1893, one Curtis was the owner of 180 shai'es of the capital stock 
of the bank, which stood in his name on the books of the bank, and 
for which he held the usual certiflcates; that on that day he pledged 
the ehares with the défendant as collatéral secnrity for the pay- 
ment of certain liabilities, including a note for $15,000, payable four 
months after date; that, by the terms of the pledge, the défendant 
was aùthorized, upon nonpayment of the note at maturity, to sell 
the shares at any time, without advertisement or notice to the pledgor, 
and to become the purchaser at the sale, discharged from any equity 
of rédemption by the pledgor; that the note was not paid at ma- 
tnrity, and in Angust, 1893, the défendant advertised the stock to be 
sold at auction at the public exchange in New York City, and gave 
eight daye' notice by telegraph to the pledgor; that at the time thus 
advertised the défendant bought the stock, paying for it $20 to the 
auctioneer, and thereupon credited the proceeds of the sale upon 
the note by an indorsement thereon; and that the certiflcates for 
the stock remained in the possession of the défendant from the time 
of the purchase until after the making of the assessment by the 
comptroller of the currency, but the stock was never transferred to 
the défendant upon the books of the bank. The facts certainly would 
hâve justified a flnding by the jury that the relation of pledgor and 
pledgee had been terminated by the défendant, and the défendant 
had become the purchaser of the stock with the intention of becoming 
the exclusive owner, and was in this sensé its owner when the bank 
failed. The only ground upon whicb it could be ruled that the 
plaintiff was not entitled to recover was that, as the stock had never 
been transferred to the défendant upon the books. of the bank, and 
remained in the name of the original owner, the défendant was not a 
shareholder, within the meaning of section 5151. By section 5139 
of the Revised Statutes, the capital stock of national banks is made 
"transférable on the books of the association, in such manner as may 
be prescribed by the by-laws or articles of association." The section 
then déclares: 

"Every person becoming a shareholder by such transfer shall, in proportion 
to his shares, succeed to ail the rights and liabilities of the prier holder of such 
shares." 

It is the generally accepted doctrine of the courts that, notwith- 
standing a provision of this kind in the organic law of a corporation, 
the légal title to its shares of stock passes, as between vendor and 
vendee, upon a transfer of the certiflcates, accompanied by a power 
of attorney for their transfer upon the books, without an actual 
transfer upon the books. Until registration, however, the purchaser 
does not acquire the privilèges of a stockholder of the corporation. 
He can compel the corporation to recognize him as a stockholder; 
but, until he has been registered as such, he has no right to vote, 
and dividends are payable to the stockholder of record. Is such a 
purchaser a shareholder, within the meaning of section 5151 of the 
Revised Statutes, which déclares that "shareholders of every national 
hanking association" shall be individually responsible to the extent 
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Qf the aimfup;t,o^ their stockjfor the debts of their association? It is 
Bc^ipe^pat i^Dçi^ifkable that, in ail the litigations which hâve been 
jji^ëptedfto thesuprenae couir|; tnvolving the liaJaillty of shareholders 
ôf national .banks upon assessments made bj the comptroller of the 
currency, the jquestion which js. thus presented has never been dis- 
tinctly decidpd.. 

. In Pauly v. Tfust Co., 165 U. S. 619, 17 Sup. Gt. 470, the court had 
bef ore it a case in which a pledgep who had received f rom bis debtor 
a transfer of shares as collatéral security for a debt surrendered the 
certiflcates to the bank, and took (>ut new ones in which he was de- 
scribed as pledgee, but never y/as registered otherwise upon the 
booksof the bank. In deciding,^ as the court did, that the pledgee 
was not iiable to an assessmept as a stockholder, the cases pre- 
viously adjudged by the court were élaborât ely reviewed, and in the 
opinion several rules were stated, as deducible theref rom, and among 
them was the following: 

"That the real owner of tlie shares o£ the capital stock of a national banking 
association m^y, in every case, be.treated as a shareliolder, within the meaning 
of section 5l5l." ; 

On the other hand, in Eichmohdv. Irons, 121. U. S. 58, 7 Sup. Ot. 
788, in cOnsidering the question of the ' liability of the stockholders 
to an assessment under the section, thé court used this language: 

"By sectioti 5139 of the Revised Statutes, those persons only haVe the rights 
and liabilities of: stockholders who appëar to be sueh as are registered on the 
books of the as^ocîB/tion; the stock being transférable only in that way. No 
person beeomes, a shareholdei:, subject to ^ch liftbllities and succeeding to such 
rights, except by such transfer., TJntil such transfer, the prior holder Is the 
stockholder for kfl' the putptisës of the ïaw." ' 

The proposition which bas been quoted from the Pauly Case waâ 
not necesaary to the décision of the, cause; nor was the proposition 
quoted from Richmond v. Irons mecessary to the décision of that 
cause. An :exàmination of the cases cited by the suprême court 
fails to disctose one in which the owner of the shares has been held 
Iiable, under the section, who bas never been the owner upon the 
books of the bank ; and the cases in which the "real owner" has been 
held Iiable were those in, which, being the registered owner, he had 
transferredhie. shares to another for the purpose of escaping the 
liability of a stockholder, or caused them to be registered in the 
name of an irresponsible transférée, Such was the case in Bank 
V. Case, 99. , p. S. 628, where the registered owner caused the stock 
to be transferred to Qne of its çlerks, who acquired no bénéficiai 
interest in it, and upon the understanding that he would transfer it 
at request. In Bowden v. Johnson, 107 U. S. 251, 2 Sup. Ct. 246, the 
registered sharehôlder, in appréhension of the bank's failure, had 
transferred his,|ftock,tp an ipresponsible person. It is well settled 
that one to whom stock has been pledged as collatéral security, and 
who has ca,used it to be registered upon the booksof the bank in 
his name as ovvner, is liahle as a stockholder for the beneût of cred- 
itors as though . he were the real- owner. The courts hâve placed his 
liability upon tbree grounds: That he is estopped from denying his 
liability, beqaus^ he has voliintarily held himself out to the public 
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as the owner of the stock; that, by taking the légal title, he has re- 
leased the former owner from liability; and that, after having taken 
the apparent ownership, and become entitled to the privilèges of a 
stockholder, it woald be unreasonaJDle to release him from the re- 
sponsibilities of a stockhol&r. None of thèse reasons apply in the 
case of one who, like the défendant, has never been a stockholder 
upon the books of the bank, haa never held himself ont as such a 
stockholder, has not defeated the liability as a stockholder of the 
pledgor, and has not enjoyed the privilèges of a stockholder. 

In Bank v. Harmon, 79 Fei 891, the défendant became pledgee of 
40 shares of stock, of the par value of |100 each, in a national bank, 
as collatéral secarity for a demand loan made in November, 1891. In 
.)nly, 1892, the loan not having been paid, the pledgee procured a 
transfer of the shares on the books of the bank to one of its em- 
ployés who was irresponsible and had no interest in the transaction, 
in order that the latter should remain the registered owner of the 
shares. The bank failed in April, 1894, the shares at the time stand- 
ing in the name of the pledgee's employé. This court held, upon 
The authority of the Pauly Oase, that the pledgee was not liable 
as a shareholder of the bank. Obviously he was the substantial 
owner of the shares, though technieally the relation of pledgor and 
pledgee had not been terminated. The amount of the loan was 
nearly. double the value of the shares, and the time which had elapsed 
denoted that the pledgor would never eeek to redeem. The pledgee, 
by causing the transfer to be made upon the books of the bank, had 
discharged the liability of the pledgor as a stockholder to the cred- 
itors of the bank. If there was no moral duty on the part of the 
ple^ee in that case to subject himself to liability as a shareholder, 
there was not on the ja.rt of the défendant in the présent case; 
and, if no légal liability was incurred by the pledgee in that case, 
there is no reason why any should attach to the défendant in this 
case, unlees it is found in the letter of the statute. Our décision 
in that case was affirmed by the suprême court. 172 U. S. 644, 19 
Sup. et. 877. The question presented is an interesting one, and we 
should certify it to the suprême court, if there were any necessity 
for adopting that couree. But, as our décision is reviewable by that 
court, and will be reviewed, however we may dispose of the case, it 
seems proper to décide the cause according to our convictions, and 
without attempting an èlaborate discussion of the question. Our 
conclusion is that the défendant, never having been a registered 
shareholder of the bank, is not liable to the assessment. The judg- 
ment is accordingly affirmed. 
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PACIFIO MILL & MINING CO. T. LEETB. 

(Circuit Court of Appeals, Ninth Circuit. May 15, 1899.) 

No. 500. 

1. EsTOPPEL ijsr Pais— AcQDiBscBNCB in Claim op Anothek. 

Wliere, at the time of the sale of property situated on public land, It was 
understood between the parties, though net stated In the contract, tbat the 
purchaser clalmed the right to coUeCt and recelve a suni due from the United 
States on account of the cancellation of an entry made of the land, on which 
the purchase money had been pald, and thereafter, at the request of the 
purchaser, the seller, with knowledge of the facts, executed a power of at- 
torney tp enable the purchaser to collect the money In Its name, wUlch he 
took steps to do, the seller was estopped to subsequentiy revoke such power 
of attorney flind collect the money and retain it for its own use, which pre- 
vented the purchaser from Itself afterwards coUectlng aud retalning the 
money. 

& ESTOPPBL. 

The acquiescence by a seller of property in a clalm of the purchaser to a 
Bum to be refunded by the government on account of the concellation of 
an entry of land on which the property was situated created an estoppel, 
which prevented the seller from Itself coUecting and retalning the money. 

In Error to the Circuit Court of the United States for the District 
of Nevada. 

This was an action brought In the district court of Nevada for Washoe county 
by B. F. Leete agalnst the Pacific Mlll & Mining Company; a Californla corpo- 
ration, to recover the sum of $3,200 received by the mlnlng Company from the 
United States. The complalnt alleged that thls money was received for the 
use and beneflt of the plalntlfl. The mlnlng company admitted the collection 
of $3,200 from the government, but denled that any part of It was received to 
or for the use or beneflt of Leete, or that any portion of It was due to hlm. 
The case was transferred to the circuit court of the United States for the dis- 
trict of Nevada, and there decided in fa:vor of the plaintifC (88 Fed. 957). The 
défendant (Pacific Mlll & Mining Company) bas brought; the case hère upon a 
writ of error. The action is based upon negotiations between the respective 
parties in connection with" the sale and purchase of 1,280 acres of land in 
Churchlir county, Nev., and the Personal property and Improvements thereon, 
known as the "Eagle Sait Works." 

The statement of facts in this case, aa contained in the opinion dellvered by 
hls hpnor, Judge Hawley, in the court below, is conceded by the plaintifE in er- 
ror to be full and correct, and is the following: 

"In 1877 the plalntlff and C* H. Van Gorder, havlng prevlously acqulred the 
possessory right to the land in question, applied through the proper land office 
for a patent thereto from the United States, and pald to the proper oflicers the 
sum of $3,200 for sald land. Thereafter, in January, 1878, the property in the 
meantlme havlng been placed In the possession of a recelver, the plalntlff con- 
veyed his undivided one-half interest therein to W. N. Leete. The deed con- 
tained this réservation: 'But it is not intended hereby to convey or transfer 
any interest which party of the flrst part has or may hâve to any moneys or 
accounts in the hands of such recelver, as recelver.' On the same day W. N. 
Leete conveyed the property to the défendant herein with the same réservation. 
In March, 1880, the défendant acqulred, by deed, the interest in the property of 
the estate of C. H. Van Gorder, deceased. The application for a patent to the 
land was canceled by the land department in 1890. In the fall of ISIM nego- 
tiations were commenced between the parties hereto with référence to the 
plalntlff purchasing the property. Ail of the negotiations were by correspond- 
ence. The flrst was a letter from plalntlff to John W. Mackay, the président 
of the défendant corporation. D. B. Lyman was at the tlme of the correspond- 
ence the superintendent and managing agent of défendant in the state of Ne- 
vada, In February, 1895, plalntlff addressed a letter to Mr. Lyman, saymg- 
1q December my son • ♦ • wrote me that you wished to sell your Eagle 
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Snlt WorKs for cash; also that you wisbed to engage sait for your own mills. 
Kindly please state your priée.' On the saine day Mr. Lyman sent a reply, 
stating: 'Whilst I am net prepared to give j'ou a positive answer, as the matter 
must be submitted to Mr. Macl^ay for his approval, I think you can purchase 
the property, with ail sait on hand, etc., and ail personal property at the works 
for $6,000, we reserving the right and you guarantylng to furnish us wlth sait 
for our use f. o. b. cars at works for .Î4 per ton. We could not agrée to take 
any stated number of tons, as our présent consumption amounts to very llttle; 
but we do want reserved rights for mill sait at the stated price. We bave on 
hand mill sait, 803 tons; table, 96; stock, 46 tons.' On February 21, 189-5, the 
plaintiff wrote to Mr. Lyman, stating that he did not consider the property a 
désirable investment at the price of §6,000, but said: 'If we can agrée on a 
jjrice, I will buy.' On February 28d Mr. Lyman answered: 'I would suggest 
that you write me, or address Mr. Mackay through me, stating the price you 
ire willing to give for the Eagle Sait Works property. I will forward your 
vaper to him and awalt his décision. I hâve advised Messrs. Mackay and Flood 
to sell the property for $6,000, knowing the rûoney paid the government for the 
iand can be reeovered, and assuming that the Eagle Sait Works property, with 
its supplies, sait on hand, et cetera, is worth at least $3,000.' On February 
26th the plaintiff wrote to Mr. Lyman as folio ws: 'Replying to yours of the 
twenty-flrst as to the value of the Eagle Sait Works property depending on the 
recovery of the purchase money from the government, who recovers from the 
government must deed to the government and abandon ail claim to the land, and 
surrender the receiver's receipt. It is not likely that any person désirons of 
clalming and holding title to land would solemnly file and record an abandon- 
ment; besides, when I deeded to W. N. Leete, I reserved ail moneys of ac- 
count. If I ever owned one-half of that money, I own it now. As you sug- 
gest, I will address Mr. Mackay through you.' On March 28th plaintiff wrote 
to Mr. Mackay, reciting the substance of the former letters between himself 
and Lyman, and then lùade the foUowing offier: 'For a bargain and sale deed 
and possession of your Eagle Sait Works property, as it stands, I will give 
you in gold coin $3,.500; also, at my expense and charge, furnish and load, to 
your order, at any time within five years, without charge to you, f. o. b. cars 
in car-load lots, in bulk, at Eagle Sait Works, nine hundred and forty-flve tons 
of mining sait, of like quality to that now on hand. This agreement to bind 
myself, heirs, and assigns. You put deed in escrow, Bank of Nevada, and I 
will meet it with $3,500 and agreement to load as above. You put me in pos- 
session of the property.' This letter was sent to Mr. Lyman, and plaintiff 
received a reply stating that he had forwarded the letter to Mr. .T. L. Flood, San 
Francisco, and he will then forward the letter 'to Mr. Mackay, or make known 
to him by wire the contents of your letter. W^hen I know whether they accept 
or décline your ofCer, I will advise you f urther in the matter.' On April 4th Mr. 
Lyman addressed the foUowing letter to the plaintiff: 'Your letter to Mr. 
Mackay, dated 28th of March, has been received, and its contents bave been 
fully noted and considered. Your proposition is fully understood and satisfac- 
tory, with the exception of one point, which is open to doubt, and liable to be 
construed in more than one way, viz. the matter of your furnishing sait to us 
after sale of the property. I will condense the terms of the proposition, as we 
anderstand them, in this way: In considération of the sum of ,$3,500 gold coin 
we will give you a bargain and sale deed of the land as described in the deed 
trom Mr. W. X. Leete to the Pacific Mill & Mining Company, together with ail 
the improvements thereon, including ail the sait and other personal property of 
whatever character upon and connected with the "Eagle Sait Works. There Is 
now, by estimate, eight hundred and seventy-five tons of sait on the promises. 
more orless; provided that you will furnish and load at your own expense and 
charge, to the order of the Paciflc Mill & Mining Company, or the Comstock 
Mill & Mining Company, in car-load lots in bulk at Eagle Sait Works, mill sait 
of like quality of that now on hand from time to time not to exceed eight hun- 
dred and seventy-five tons in ail, within five years from date, at four dollars 
per ton. We do not obligate ourselves to order or to take any stated quantity 
of suCh sait. If thèse terms are satisfactory to you, please let me know, and 
immédiate steps will be taken to hâve the deed and agreement made out, and 
to complète the transaction.' On April 5th Mr. Leete addressed a letter to Mr. 
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Lytnaiii acceptlHg hls offer in words es ïoUows: 'Replylng to yours of the 4th 
instant, the terms as stated in your letter are entirely satlsfactory and accepted 
by me. I am ready. As soon as you haye your deed and agreement ready, 
advise me, and I will corne up and complète the transaction.' This ended tlie 
negotlatlons between the parties as to the sale. The deed from the corporation 
to Leete was éxecuted Aprll 8th, in pursuance of a resolution of the board of 
directors. It recites a considération of $3,500, which was paid, and the f urther 
considération as to the delivery of the sait as specified in the letter of Mr. Ly- 
man. The deed is a quitclaim, instead of a hargain and sale, deed; but in ail 
other respects it compiles in terms with the resuit of the negotiations above 
expressed. 

"The plaintlffi ofEered évidence to show what action had been taken by him 
to recover the money from the government that had been pald into the land 
office upon the application for a patent, and what steps were taken by the cor- 
poration, and the transactions and corrèspondence between the parties in that 
regard. The défendant admitted that it had appliedto the government for the 
sum of $3,200, and had received the money; that plaintlffi had demanded the 
money from it, and payment had been refused; but interposed objections to ail 
this class of testimony upon the grounds that it was irrelevnnt and immaterial, 
unless some new considération was shown; the contention on the part of de- 
fendant being that the rights of the parties were flxed by the corrèspondence 
with référence to the sale; i The plaintlffi admitted that there was no new con- 
sidération, but contended that the subséquent transactions corroborated and 
made clear the fact that the parties dealt with each other on the basis that 
the money in the United States treasury was an élément of considération In the 
sale of the Eagle Sait Works to the plaintiff by the défendant. The court de- 
clined to pass upon the admissibility of this évidence, but admitted it subject 
to the ob,1eetibns, which would be c»nsidered and disposed of in the détermina- 
tion of the case. Mr. Leete employed Britton & Gray, at Washington, tp col- 
lect this mon«y from the government, and Was informed by them that there 
was a la w whieh prohibited the assignment of an account against the United 
States treasury, and that it would be necessary for him to proceed in the name 
of ithe corporatioi} défendant, as the title to thé property^ was in it at the time 
of the cancellation of the entry, in 1890, and requested him to get a power of 
attorney from the corporation authorizing them to act for it in obtaining the 
money for him. There was considérable, corrèspondence and several inter- 
views between the parties on this 'subject. The flirst was a letter from Mr. 
l^ete to: Mr. Lyman, dated July 31, 1895, 'as follows: 'I want to try and col- 
lect from the government the money I pald on application to enter, the Eagle 
Sait Mine olaim in February, 1877. To that end I hâve employed Britton &■ 
Gray,: attomeys, who did my busiliess In 1877. They advise me that, under 
the law and usaiges of the land departméntr, it is désirable to hâve a power of 
attornçy from the 'Pacific Mill & Mining Company, also our joint application 
fromi them for repayment of the Vani Gorder interést, as they held that interest 
from about 1879 to câneelldtlon of the entry (1890), and untll coaveyed to me. 
I inclose you the papers that Messrs. Britton & Gray hâve sent me to be éxecuted 
by the Pacific Mill & Mining Company, r - Klndly please hâve them éxecuted, and 
return to me; I will file with the papers ai correct abfetraçt of titjle from the coun- 
ty recordet of Churchill county.' Someitime after this Mr; Leete discussed the 
matter with Mr. Lyman in San Francisco. From their conversation Mr. Leete 
understood that Mr. George R. Wellsi was the àttorney for the corporation; 
but, as a matter of fact, he was ônly the vice président of the corporation; Ly- 
man aecompaniéd Mr. Leete" to Wells', ofllce, and. introduced him, and then 
retired. Mr. Leete testifledthat Mr^ Wells then said to him: 'Our company 
has not a eent's interest In this matter, and, if we exécute â power of attorney 
to Britton &:Gray to proceed in our narae, they will présume that we are in- 
volved in an obligation to pay their attorney's fées. If you wlll get Britton & 
Gray to address us a letter disavowing .any claim on us for their services as at- 
torneys, we will.'>éxecute the power of: attorney asked for.' Mr. Wells testi- 
fled that this statement was substantially correct, except it leaves ont the word 
'if;' that what hé said was, 'If our company has not a eent's interest,' etc. 
Mr. Leete Wrote' to Britton & Gray, and they returned a letter to the secretary 
of the défendant that 'we hâve no présent or prospective claim upon the Pacific 
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Mlii «S Mining Company for payment for our services in this matter.' Upon 
receipt of this communication, Mr. Leete forwarded the same to George R. 
Wells in a letter dated August 27, 1895: 'I am this day in receipt of the in- 
closure from Britton & Gray addi'essed to Ij. G. Fraser, secretary of the Pacific 
Mill & Mining Company, disolaiming any claim on you for services in the case. 
I send it to you, as I havc never met Mr. Fraser. Please hâve the two papers 
execuied properly and sent to me, to wit, the power of attorney, also the 
application for repayment of purchase money. TJnder the statutes of the United 
States in such cases as this, we hâve to proceed in this manner. * * * p. 
S. If you pay ont any money for notary services, I vvill refund it.' Thereafter 
the corporation, at a meeting of the board of directors, regularly authorized the 
power of attorney, as prepared by Britton & Gray, to be executed, and it was 
duly executed and sent to Mr. Leete, who forwarded the same to Britton & 
Gray; also the application for repayment of the money. On August 20, 1895, 
the secretary, in reply, wrote Mr. Leete a.s follows: 'Inclosed please find power 
of attorney, signed and acknowledged, Pacific Mill & Mining Company to Brit- 
ton & Gray; also an application, et cetera, signed by the company. Please 
send me your check for ¥5, expenses incurred notary's fées and recopying power 
of attorney, et cetera.' ïhe plaintiffl paid the bill for expenses. The foUowing 
letter frqm Leete to Britton & Gray, ttated September 5, 1895, shows the steps 
that were taken by Mr. Leete: 'In the matter of the application for repay- 
ment of purchase money paid on entry of Eagle Sait Mine, also called "Eagle 
Sait Works," certiflcate No. 170, Carson City, Nevada, bearing date 20th Feb- 
ruary, 1877, I hâve this day filed with the register, United States land office, 
Carson City, Nevada, the foUowing papers, to wit: Abstraet title Eagle Sait 
Works; certiflcate certified by recorder Churchill county, Nevada; affldavit of 
B. F. Leete; loss of the receiver's duplieate receipt; power of attorney Pacific 
Mill & Mining Company to Britton & Gray; power of attorney Benjamin P. 
Leete to Britton & Gray; application for repayment of the purchase money 
by Pacific Mill & Mining Company; application for repayment of the purchase 
money by Benjamin F. Leete.' In connection with this matter, Mr. Leete, on 
February 6, 1896. addressed the foUowing letter to 'Pacific Mill & Mining Com- 
pany, John W. Mackay, Président': 'Nineteen yeaxs ago I applied to enter the 
Fagle Sait Works land and paid for the land. The Pacific Mill & Mining Com- 
pany owned the property in 1890. The land department canceled the entry. 
Last April I purchased the property from the Pacific Mill & Mining Company. 
There is a law of the United States prohiblting the assignment of a claim 
against the treasury. It is therefore necessary to présent a claim for the re- 
payment of this land money in the name of Pacifie Mill & Mining Company. 
The department wants a quitclaim deed to the government, and the warrant 
on the treasury will issue in the name of Pacific Mill & Mining Company. I 
want the warrant indorsed to me by the Pacific Mill & Mining Company. 
Please order thèse papers executed and sent to me.' No reply to this letter 
was ever received. Thereafter the power of attorney executed by the défendant 
to Britton & Gray was revoked by the order of the board of directors, and an 
order passed for the exécution of power of attorney to H. C. King, and under 
that power King coUected the money from the government, and paid it over 
to the défendant. The foUowing letters from the eommissioner of the gênerai 
land office to the register and receiver at Carson City were offered in évidence 
by the défendant, the flrst dated September 17, 1895: 'Referring to your letter 
of the 5th instant, transmitting the application of B. F. Leete for repayment 
of purchase money paid on minerai entry No. 170 for the Eagle Sait Works, 
* * * I hâve to inform you that this entry was canceled by office letter 
"M," November 7, 1890. The abstraet of title submitted with said appfication 
shows that at date of cancellation the title to this land, under minerai entry 
No. 170, was in the Pacific Mill & Mining Company, and henee Mr. Leete was 
not the proper party to make application for repayment. 14 L. D. 140. The 
application is accordingly denied.' The second letter, dated December 7, 1895, 
reads as foUows: 'Referring to letter "N," September 17, 1895, denying the ap- 
plication of B. F. Leete for repayment of purchase money paid on minerai 
entry No. 170, you are advised that, as no appeal was taken from said décision 
witliin the period allowed, the case has this day been closed.' 

"Testimony was offered on behalf of défendant that Mr. Wells, the vice presi- 



972 84 FEDERAL REPORTER. 

dent, Mr. Fraser, the secretary, and Mr. Walsh, a director, of the défendant, 
did not hâve knowledge of ail the' facts at the time défendant gave the power 
of attorney to Britton & Gray. The gênerai character of this testimony is 
to the effect the board of directors did not hâve before them at the time they 
authorized the power of attorney to be executed to Britton & Gray any of the 
correspondance 'bètween Mr. Lyman and Mr. Leete that led to the sale of the 
property,' and aeted upon the représentation made by the vice président. The 
vice président, Mr. Wells, wlth référence to the conversation between himself 
and the plaintifC and as to what v^as considered at the time the power of at- 
torney to Britton & Gray was authorized, testitied that Mr. Lyman brought Mr. 
Leete to hlm, and Introduced him, 'and, as addressing me in the absence of Mr. 
Mackay, he said: "You are the vice président of this company, and Mr. Leete 
wants to get some money," or "Mr. Leete will ex^lain to you what he wants." 
He only stayed a minute, * * * and left Mr. Leete and I together. * • • 
Mr. Leete said thère was some amount of money ($3,200)— I did not burden my 
mind with the amount— that was comlng to him, because he had paid it on some 
land for which the application had been canceled, and he would like to hâve 
the Company asslst him to get what bélonged to him. I said I would be glad 
to do anything I could. He explained what his claim was,— by reason of a pur- 
chase made some years ago. It was money coming from the United States. 
Q. Did- you at that time, or had you ever before at any time, seen a corre- 
spondence between Mr. Lyman and Mr. Leete wlth référence to this? A. I 
never had. » • * It was a Oalifornia corporation, held property in the state 
of Nevada, and most ail the business was transacted through Its offlcers. I 
knew very little about the affairs of the company. Q. Were you présent at the 
meeting of the board of directors in which those resolutions were passed making 
a power of attorney to Britton & Gray? A. Yes. Q. Upon whose représenta- 
tion, if any one's, was that action taken? A. I acted principaUy In the mat- 
ter, beeanse I took it for granted wha.t Mr. Leeté told was true. That was a 
corporation that had been a big corporation years and years ago, but done very 
little lately,— a sort of winding it up, and I had lost most ail Interest in it. 
Q. Did Mr. Leete présent to you any ' papers at ail in connection with the 
negotiatiôns he had with Mr. Lyman? A. No. The only thing that I was em- 
phatic about was this: He said he wanted to get a power of attorney, and 
produced a letter (from Britton & Gray) * • * in which they said, in order 
to act, it would be necessary to get a power of attorney from the Pacific Mill 
& Mining Company, because at the time the entry was canceled the owner 
must reçoive the money. That was the ground upon which he explained it 
to me, and was the ground upon which action was called for by the Pacific 
Mill & Mining Company. The only thing I recall, * * ♦ and which I 
heard Mr. Leete use my words (and he used almost the words I used), • • * 
I said, "If we hâve no interest in this property, and are going to help you, 
it must be distinctly understood we will ineur no obligation by reason of their 
work as attorneys," and he said, "Well, I will see to that, and get a letter 
from them." I did not say, "We hâve no interest," because I did not know 
it. I was taking his statement to me as true. We must be protected from any 
claim, because I did not want the company to pay a bill for Mr. Leete's work.' 
Upon cross-examination he stated that he knew the transaction between Mr. 
Leete and the Pacific Mill & Mining Company had resulted in the purchase 
of the Eagle Sait Works property by Mr. Leete, and knew that that transac- 
tion had been negotiated between Mr. Lyman and Mr. Leete; that Mr. Lyman 
was the executive offleer in the state of Nevada, and attended to that business, 
and he alwaya accepted what Mr. Lyman said as conclusive in regard to it; 
that when Mr. Lyman brought Mr. Leete into the office he thought it was per- 
fectly satisfactory that he should carry ont Mr. Leete's désire; that he sup- 
posed that Mr. Leete was the owner of the money and entitled to get it; that 
he was perfectly willing to help him get it, provided the company would not 
incur indebtedness; that Mr. Leete told him he had paid the money in a 
transaction long ago, and since then had bought the property, and was entitled 
to the sarne." 

W. E. F. Deal and Edmund Tauszky, for plaintiff in errot. 
J. D. Goodwin, for défendant in error. 
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Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. The question to be determined is, which 
of the parties is entitled to the money repaid by the government? 
It appears tbat the défendant in error (plaintiflE in the court below) 
was an original locator of the land^ and paid the government its 
priée for the same. He thereafter sold his interest, and his grantee 
in tum sold to the plaintifE in error. While the land was in its 
possession, the govemment canceled the patent previously issued 
therefor, but no attempt was made to obtain a retum of the purchase 
price by the plaintifE in error. A few years later the défendant in 
error bargained for the property and purchased it. He tjien at- 
tempted to recover from the government tbe original purchase price, 
and found it necessary to collect it through the plaintifE in error, his 
grantor, as it was the owner of the property at the date of cancel- 
lation of the patent. He asked its assistance, and it was at flrst 
given, but later revoked, and the money collected by plaintifE in 
error for its own use and benefit. To enable the plaintiff in the court 
below to recover this money from the défendant, it was necessary 
for him to show that there was an agreement or understanding 
between them, at the date of the deed from défendant to plaintiff 
in 1895, that plaintiff should hâve the money upon its collection from 
the government, and that the right to the recovery of this money was 
an élément of considération in his purchase of the land. There was 
no spécifie agreement in writing in regard to the transaction, and 
the language of the correspondence must be the guide in determin- 
ing the nature of the understandingi of the respective parties. The 
oral évidence related principally to the acts and conduct of the par- 
ties subséquent to the exécution of the deed, and, as tending to show 
the understanding of the parties at the time the deed was' executed 
and delivered, it was admissible. The correspondence shows that 
early in the negotiations the défendant in error claimed to be the 
owner and entitled to one-half of the money in the hands of the gov- 
ernment, whether he purchased the property of plaintiff in error or 
not. It is also ehown that the plaintiff in error knew that this 
money could be recover ed from the government, and, when défend- 
ant in error asserted his right to one-half of it, no déniai was made 
by plaintiff in error of this right. In the further negotiations, result- 
ing in an offer by défendant in error and its acceptance by plaintiff in 
error, no mention was made of this money. Plaintiff in error did 
not assert any claim to this money for itself at this time, and, in 
fact, after tie transaction was closed and title had passed to the 
défendant in error, the plaintiff in error regularly executed a power 
of attorney to the attorneys of défendant in error for the express 
purpose of assisting the défendant in error to collect the amount 
for himself. It was only upon being advised that the land depart- 
ment required a quitclaim deed from it, and that the warrant on the 
United States treasury would issue in the plaintiff's name, that it 
revoked this power of attorney, and proceeded to the collection of the 
money independent of the claims or righte of défendant in error. 

Plaintiff in error claims that it was induced to make the power 
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of attorney bythe représentations of défendant in êrror as to his 
ownership of the money, and was then in ignorance of ils légal rights. 
It is truë that parties acting in ignorance of their rigbts are prôtected 
by the law from imposition and deceit; but the facts show that 
défendant in error did not deceive or impose upon plaintiff, as, at the 
very outset of the negotiations, he statèd his claim of ah interest in 
the money held by the government, and immediately, upon receiving 
a deed to the interest of plaintiff in error, proceeded to the collec- 
tion of the entire amount. The presuraption is warrantable that, 
had the statutes perniitted an assignment of an aecount against the 
United States treasury, the défendant in error would hâve recoverd 
the moaey from the government without objection from the plain- 
tiff in error. "The doctrine is settled that, in gênerai, a mistake of 
law, pure and simple, is not adéquate ground for relief. Where 
a party with knowledge of ail thé material facts, and without any 
other spécial circumstanoee giving rise to an equity in his behalf, 
enters into a transaction affecting his interests, rights, and liabilities, 
under an ignorance or error with respect to the rules of law con- 
trolling the case, courts will hôt, in gênerai, relieve him from the 
conséquences of his mistake." 2 Pom. Eq. Jur. § 842. A leading 
case under thie rule, and illustrating its reasons, is Bilbie v. Lumley, 
2 Eàst, 469. In this case an insurer, with knowledge of ail the 
facts which relieved him of his liability ona policy of Insurance which 
he had «igned, biit in ignorance of' the légal rights resulting from 
those facts, paid the amount he had insured, and afterw'ards he 
brought an action to recover back the money as paid under a mistake. 
The court held that the action could not be maintained. Lord Ellen- 
borough said: 

"Bvery man must be taken to be cognizant of the law; otherwise, there Is no 
saying to what extent the ignorance might not be carried. It would be urged 
in aliiiost ^very case." 

Had the défendant in error been able, under the laws of the United 
States, to colléct the money in controversy from the government 
upon the power of attorney eiecuted by the plaintiff in error, the 
latter would not, under the doctrine of this case, hâve been able to 
recover it from the défendant in error. This being so, it is not per- 
ceived how a statute of the United States relating to the assign- 
ment of claims against the government, and designed only for the 
protection of the latter, can so change the rights of the parties as to 
give the plaintiff in error a right to the fund which it did not other- 
wise pttseees or hâve a légal right to enforce. Under the facts as 
disclosed by the testimony, the plaintiff in error should undoubtedly 
be considered as having acquiesced in the claim of défendant in 
error to the money at the time the deed was executed by plaintiff in 
error, and also when it executed and gave to him the power of attor- 
ney to collect for himself the money frôm the government. The 
minds of the parties met in the f ulflllment of their agi'eement or 
contract on tliese two occasions, and the plaintiff in error is estopped 
from denying that understanding later, upon the discèvery that it 
had possessed certain légal rights of which it had not availed itself. 
Having allowed the défendant in error to act upon the understand- 
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ing had by botli parties, the plaintiflf in error cannot now deny tlmt 
iinderstanding, to the loss or injury of tlie défendant in error. Storrs 
T. Barker. 6 Johns. Cli. 166; Mississippi Goal & Ice Co.v.The Ottumwa 
Belle, 78 Fed. 643; Illinois Trust & Savings Bank v. Citv of Arkansas 
City, 40 U. S. App. 257, 22 C. C. A. 171, and 76 Fed. 271; Hmiley v. 
Barker, 55 U. S. App. 125, 28 0. 0. A. 9, and 83 Fed. 084 ; Markham 
V. O'Connor, 52 G-a. 183; Cunningham v. l'atrick, 136 Mo. 621, 37 
S. W. 817. "The vital principle [of estoppel in pais] is that he who 
by his language or conduct leads another to do what be would not 
otherwise hâve done shall not subjeet such person to lo.ss or injury 
by disappointing the expectations upon which he acted. Such a 
change of position is sternly forbidden. It involves fraud and false- 
hood, and the law abhors both." Dickerson v. Oolgrove, 100 U. S. 
578; Fetter, Eq. §§ 21, 22. "Equitable estoppel, in the modem sensé, 
arises trom the conduct of a party, usiug that word in its broadest 
meaning as including his spoken or written words, his jjositive acts, 
and his silence or négative omission to do anything. Its foundation 
is justice and good cons('icnce." 2 l'om. E(p Jur. § 802. "The doc- 
trine seems to be established by authority that the conduct and ad- 
missions of a party operate against hira in the nature of an estoppel, 
wherever, in good conscience and houest dealing, he ought not to be 
permitted to gainsay them. Thus négligence becomes construetive 
fraud, although, strictly speaking, the actual intention to mislead or 
deceive may be wanting, and the party may be innocent, if innocence 
and négligence may be deemed compatible. In such cases the maxim 
is justly applied to bim that, when one of two innocent persons must 
sufler, he shall suffer who by his own acts occasioned the confidence 
and loss." Stevens v. Dennett, 51 N. H. 324. In view of thèse estab- 
lished principles of law, which appear to be applicable to the conduct 
of the .plaintiiï in error in this transaction, we are of the oiùnion that 
the money refunded by the government and collected by the plaintiff 
in error belonged of right to the défendant in error, The judgment 
of the lower court is therefore aflîrmed. 



BANCROFT v. HAMBLY. 
(Circuit Court of Appeals, Ninth Circuit. May 15, 1809.) 

No. 492. ■ ■ 

Vartance— Action on Oontkact of Empi,oyment. > 

In an action on a contract of employment to recovgr salary for services 
rendered thereunder, in which the complaint allèges performance on the 
part of the employé, proof of such performance is essential, and the plain- 
tiff cannot recover on évidence that the employé was prevented from per- 
forming the contract by défendant, it being shown that he did not in fact 
render any services thereunder. 

Fedekal Courts — Follcwino State Décisions— Consthuction of Con- 

THACTS. 

A fédéral court is not at liberty to aceept as conclusive the construction 
of a contract hy the suprême court of a state, where such construction in 
no manner dépends on any state law, and is not pleaded as creating an es- 
toppel between the parties; but is required to exercise its independent judg- 
ment, giving to the state décision, however, due weight as a précèdent. 
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3. PaRTNERSHIP— CONTRACT CrBATINQ— CONSTRUCTION. 

B., -wlio was the owner of a publisbing company, entered Into a contraet 
wlth S., by which he sold and assigned to him an interest in the business, 
recitlng tliat it was sliortly to be incorporated, in considération of past 
services, and tliat S. sliould dévote liis services to tlie company for 10 years. 
The contraet provided that the interest of S. shonld be f orfeited and revert 
to B. if S. should fail to perform his part of tlie contraet, and that one-half 
of it should revert in case of his death witliin five years. It further pro- 
vided that the salary of S. should be a certain sum per month. Held, that 
the contraet ereated a partnership, and contemplated the payment of the 
salary of S. by the firm, or by the corporation when formed, and that an 
action to recover such salary could not be maintained against B. individ- 
ually. 

In Error to the Circuit Court of the United States for the Northern 
District of California. 

Page, McOutcheon & Eells, for plaintiff in error, 
Keddy, Campbell & Metson, for défendant in error. 
Before GILBEET and EOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

KOSS, Circuit Judge. This is one of a séries of actions brought 
against the plaintiff in error to recover salai'y at the rate of $350 
per month, alleged to be due One N. J. Stone under and by virtue of 
a contraet entered into on the 20th day of August, 1886, between 
him and the plaintiff in error. AU of the actions were brought in 
the superior court of the state of California. In the flrst, final judg- 
ment paseed for the plaintiff, and was affirmed by the suprême court 
of the State in 112 Cal. 653, 44 Pac. 1069. In the second, judgment 
was rendered for the plaintiff in the trial court, from which no ap- 
peal appears to hâve been taken. The third is the présent action, 
and was brought in the superior court of the city and county of San 
Francisco;' state of California, by the défendant in error, as the as- 
signée of Stone, who, the complaint allèges, assigned to the défend- 
ant in error on June 13, 1896, ail his right, title, and interest in and 
to any money then due or to become due under the contraet. On 
the pétition of the défendant the case was transferred to the court 
below for trial. The contraet, which is set forth in hœc verba in 
the complaint, is as follows: 

"This agreement, made in San Francisco. California, by H. H. Bancroft and 
N. J. Stone, wltuesseth: That in considération Of the valuable services done by 
the said Stone in conducting the publication and sale of the historical works 
of the said Bancroft, the business foraierly being conducted as the Bancroft's 
Works Department of A. L. Bancroft & Co., but now being done and sho^tly 
to be incorporatted under the laws of the state of California as the History 
Company, the said Bancroft hereby sells and assigna to the said Stone a one- 
tenth interest In the said History Company, plates, paper, stock, money, out- 
standiug aecounts, or other property of said company, upon the foUowing condi- 
tions: The said N. J. Stone is to dévote his whole time and be^t énergies, so 
far as liis health and strength shall permit, for a perlod of not less than ten 
years from the date of this agreement, to the publication and sale of the his- 
torical Works of H. H. Bancroft, and of such other works, and conduct such 
other business as maybe from time to time taken up and entered into by said 
History Company; and the said Stone agrées not to enter into or engage in, 
directly or indirectly, any other mercantile or manufacturing business, or in 
any other business or occupation, which shall in any wise absorb his mind and 
strength, or interfère with his interest or efforts on behalf of the said History 
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Company, during the said term of ten years. TJpon the incorporation of the 
History Company, one-tenth of the whole number of shares shall be jssued and 
delivered to the said N. J. Stone, but, shonld the said Stone fail in any wise to 
carry out this agreement, or any part thereof, in its full letter and spirit, then 
the said one-tenth interost in the said History Company shall be forfeited, and 
revert to the said H. H. Bancroft: provided, and it is distinctly understood and 
agreed,. that, in case of the death of the said N. J. Stone before the expiration 
of five years from the date of this agreement, the said Stone having fulflUed ail 
the conditions of this agreement up to that time, then one-half of the said one- 
tenth interest of the said Stone in the History Company shall go to his heirs. 
and be their property unconditionally; and, in the event of the death of the 
said Stone at any time after the expiration of five years from the date of this 
agreement, the terms hereof having been fully complied with, then the whole 
of the said one-tenth interest shall belong to his heirs* unconditionally. The 
salary of the said Stone shall be $350 a month. ïhe copyright of the said 
historical works belongs exelusively tp the said Bancroft, and shall be fifty 
cents a volume for the History and Diaz, and twenty cents on the Little History 
of Mexico. 

"Signed at San Francisco, the tn'entieth day of August, 1886. 

"H. H. Bancroft. 
"N. J. Stone. 

"Witness: W. N. Hart-well." 

The présent action is for salary at the rate of |350 a month, alleged 
to be due to the plaintiif, as a.s8ignee of Stone, for a period extending 
from April 1, 1894, to August 20. 1896, the cQmplaint alleging per- 
formance by Stone of ail the ternis and conditions of the contract 
during that period of time, and the refusai of the défendant to pay 
therefor. To the complaint the défendant interposed a demurrer on 
the ground that it does not state facts sufficient to constitute a cause 
of action, which demurrer was overruled by the court below. 83 
Fed. 444. An answer was then flled by the défendant to the action, 
in which the défendant denied that during the period covered by the 
complaint Stone performed any of the terms or conditions prescribed 
by the contract sued on, and also averred that during that period 
he had been engagea in a business prohibited by the terms of the 
agreement. At the trial, Stone admitted, among other things, that 
he did not perform any service whatever for either the défendant, 
Bancroft, or the History Company, from April 1, 1894, to Auguet 
20, 1896, but testified that on April 2, 1894, he served Bancroft with 
a written notice, wherein he notifled the latter that he was still 
willing and ready, as theretofore, to comply with the terms and con- 
ditions of the agreement, a copy of which was annexed to the notice; 
and that he would at ail tiraes thereafter be willing to perform 
ail of the acts required of him by its terms. At the time Stone 
served this notice, he asked for a reply. Bancroft answered that he 
would look it over at his leisure, but never did, in fact, make any 
reply to the notice, nor did Stone see him, or hâve any further com- 
munication with him, either orally or in writing, during the time 
covered by the présent action. Stone further testified, in substance, 
that he held himself in readiness to perform his duties under the 
contract; that he never was discharged by Bancroft or the History 
Company; that he never withdrew from the agreement, and that he 
was not permitted to do any work thereunder during the time covered 
by the présent action; that during this period he went to the office 
of the History Company from time to time, sometimes as often as 
&4 F.— 62 
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once a week. Stone further têstifled that in the month of June, 
1894, he nndertook the San Francisco agency of a compound cailed 
the "Fitz Alcohol Cure," whiçh was manufactured in the East, and 
consigned to him for sale, the conduct of which business he bas con- 
tinued iii San Francisco ever since. 

This being substantially the évidence in the case, we are of opinion 
that the court below should hâve granted the defendant's motion 
for an instruction to the jury to render a verdict in favor of the 
défendant; for, conceding the suificiency of the complaint to consti- 
tutè a cause of action in favor of the plaintiff, one of its constituent 
éléments was the alleged performance by Stone of ail of the terms 
and conditions of the agreement from April 1, 1894, to August 20, 
1896, — the period of time covered by the action. Such performance 
by Stone being one of the essèntial éléments of the alleged cause 
of action, proof thereof was, pf pourse, equallv essèntial. Saunders 
V. Short, 30 C. C. A. 462, 86 Fed. 225, 229; Vinegar (3o. v. Burns, 
44 Neb. 21, 62 N. W. 301. That Stone did not perform any service 
under the contract from April 1, 1894, to August 20, 1896, was dis- 
tinctly teetifled by himself, and there is nothing in thé évidence to 
the contrary. Why he did not do so need not be inquired, in view 
of the pleadings in the.case. The complaint doee not count upon pré- 
vention by Bancroft of performance on Stoue's part' of his obliga- 
tions under the contract; nor is it an action for damages sustained 
by the plaintifE by reason of any sueh prévention, or of any other 
breach of the contract by Bancroft. Gn the contrary, it is, as has 
been shown, an action on the contract to recover the amount of sal- 
ary, for a certain periôd, therein provided for, based entirely on the 
allteged performance by Stone of ail ofhis obligations thereunder, but 
which allégation of performance ithe proof wholly fails to siistain. 
But, above and beyond this, we are of opinion that the contract upon 
which the action is basèd, rightly construed, did not confér : upon 
Stone the right to hold Bancroft primarily and indiAidually liable 
for the tnonthly salary thereby provided for. We are aware that 
departihent 1 of the suprême court- ofCalifornia held to the con- 
trary In "the case already cited,' but that the opinion in that case 
did nOt hâve th© unanimous approval of that court is shown by the 
dissent ■ of the thifef justice from the ofder denying the hearing of 
the case by the court in bank. 112 Cal. 660, 44 Pac. 1069. In con- 
struitig the contract in' question, Mr. Justice Garoutte, in delivering 
the opinion in that case, said : ' - ' , 

"We thînk the only fàlr interprétation to be given to this contract is that 
Bancroft Wfts to pay Stoné three htindrefl and flfty dollars per month for his 
services. There is but a single theory that can be advanced looking to a con- 
trary construction, and that is to the efflect that this contract beween Bancroft 
and Stone cOnstituted théin partners (Stoné possèssing a one-tenth interest in 
the partn'èrshlp), and that, consequeiitly, the salary of said Stone was to be 
paid by the partnersWp. Upon a mete eùtsory 'examiJiation of the contract, 
it is plaiïily; évident that it does not, and was never intended to, create a part- 
nership between thèse twp. parties. This is patent froin the fact that it was 
contemplated in the writing.itself that in tlië near future the History Com- 
pany was to be incbrporated. It is db'ubly apparent when we eonsider that 
the one-ténth interest in the property giyen by Bancroft to Stone failed to vest 
any absolute title in him, but was dépendent upon conditions, and liable to be 
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forfeited. and revert to Bancroft. at any moment. That Stone had no such 
interest in this business as to constitute him a partner is further made plain 
wlien we look at tlie provision of the contraet wherein it is expressly stipulated 
tliat, if Stone should die witliin five years from its date, then only one-half of 
the one-tenth interest should pass to liis heirs. To hold thèse parties part- 
ners under the agreement would malic Stone's salary dépendent upon the profits 
of the business. There is nothing contained therein to indiçate any such in- 
tention, and it is eertainly not so provided. We conelude that the contraet 
should be construed as a contraet of hiring of Stone by Bancroft at an agreed 
price of three hundred and fifty dollars per month. There are no othcr matters 
of law raised by the demurrer of sufflcient importance to demandeur atten- 
tion. Within a few months after the aforesaid agreement was entered into, 
the History Company was incorporated with a capital stock of one hundred 
shares, ten of which were issued to Stone, in pursuance of the agreement, and 
he was thereupon elected vice président df the corporation. Prior to the agree- 
ment with Stone and the subséquent incorporation, Bancroft Was the sole owner 
of the business, conducting it under the name of the History Company. For 
several years after incorporation the business progressed amicably and pros- 
perously, and then différences arose. No salary was forthcoming, and this 
litigation resulted. It is now insisted by appellant that during the fourteen 
months covered by this litigation respondent is not entitled to any salary, for 
the reason that he performed no service. It must be borne in mind that this 
action is not one for damages based upon the breach of a contraet of hiring, 
but is an action based upon the contraet itself, Upon an express promise to pay, 
and in this regard the complaint was advisedly framed; for the évidence of 
both the plalntiflf and défendant expressly shows that he (Stone) was never dis- 
charged from his employment, and, if he was hired for a term of ten years at 
a monthly salary, until he was discharged by his employer, or voluntarily gave 
up the employment, we know of no légal reason why his employer' s promise to 
pay is not binding and enforceable in an action at law." 

We are precluded from treating either the judgment in the case 
just referred to or the judgment of the trial court in the second 
action, above referred to, as an estoppel, for the reason that neither 
judgment is in any manner pleaded as such, and both were admitted 
in évidence for the express and only purpose of showing perform- 
ance by Stone of his part of the contraet up to the time of the com- 
mencement of the présent action. But, as a précèdent, the opinion 
of the suprême court of the state in the case cited is entitled, as are 
ail of its opinions, to great respect. The présent case, however, in- 
volves the interprétation of a contraet not in any way dépendent 
upon the construction of any state law, and, that being so, we are not 
at liberty to follow the décision of that court construing the contraet 
if such construction does not meet with our approval, but are bound 
to exercise our independent judgment. I^ane v. Vick, 3 How. 464; 
Watson V. Tarplev, 18 How. 517; Carpenter v. Insurance Co., 16 Pet. 
495; Amie v. Smith, Id. 303; Butz v. City of Muscatine, 8 Wall. 
575; Oates v. Bank. 100 U. S. 239; Railroad Co. v. îs'ational Bank, 
102 U. S. 14; Liverpool & G. W. Steam Co. v. Phœnix Ins. Co., 129 
U. S. 397, 9 Sup. et. 469. The contraet in question shows upon its 
face that the business and property constituting the subject of it, 
and which was then owned and eonducted by Bancroft, was then 
carried on by him under the name of the History Company. In that 
business and property Bancroft, by the contraet, conveyed to Stone 
an undivided one-tenth interest; the language being: "The said 
Bancroft hereby sells and assigns to the said Stone a one-tenth in- 
terest in the said History Company, plates, paper, stock, money, out- 
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standing accounts, or other property of said company." Then fol- 
low the conditions upon whidi the transfer of that interest is made. 
The contract erpreesiy recites that the business wMch had formerly 
been conducted as the "Bancroft's Works Department of A. L. Ban- 
croft & Go." and then being conducted as the "History Company," 
and in the conducting of which Stone had rendered valuable serTices, 
was shortly to be inCorporated uhder the latter name, pursuant to 
the laws of the state of Califomia. The considération for the con- 
veyance of the one-tenth interest was, as shown by the contract, not 
only the "valuable services" therétofore rendered by Stone "in con- 
ducting the publication and sale of the historical works of the said 
Bancroft," but also his services for at least the next succeeding 
10 years; not only in the publication and sale of the historical works 
of Bancroft, but also in conducting such other business as should 
from time tO time bé taken up and entered into by the History Com- 
pany; for the conveyance of the one-tenth interest to Stone was by 
the contract expressly declared to be made upon the conditions that 
"the said N. J. Stone is to dévote his whole tinae and best énergies, 
so far as his health and strength shall permit-, for a period of not 
less than 10 years from the date of this agreement, to the publica- 
tion and sale of the historical works of H. H. Bancroft, and of such 
other works, and conduct such other business, as may be from time 
to time taken up and entered into by said History Company; and 
the said Stone agrées not to enter into or engage in, directly or indi- 
rectly, any other mercantile or manufacturing business, or in any 
other business or occupation, which shall in any wise absorb his mind 
ànd strength, or interfère with his interest or efforts on behalf of 
the said History Company, during the said term of ten years. Upon 
the incorporation of the History Company one-tenth of the whole 
number of shares shall be issued and delivered to the said N. J. Stone, 
but, should the said Stone fail in any wise to carry out this agree- 
ment, or any part thereof, in its full letter and spirit, then the said 
one-tenth interest in the said History Company shall be forfeited, 
and revert to the said H. H. Bancroft: provided, and it is distinctly 
underetood and agreed, that, in case of the death of the said N. J, 
Stone before the expiration of flve years from the date of this agree- 
ment, the said Stone having fulflUed ail the conditions of this agree- 
ment up to that time, then one-half of the said one-tenth interest 
of the said Stone In the History Company shall go to his hoirs, and 
be their property unconditionally; and, in the event of the death 
of the said Stone at any time after the expiration of flve years from 
the date of this agreement, the terms hereof having been fully com- 
plied with, then the whole of the said one-tenth interest shall belong 
to his heirs unconditionally." Can there be any doubt that when 
this contract was executed Stone thereby became the owner of an 
undivided one-tenth of the business and property of the History 
Company, subject only to the conditions therein stated, and that 
Bancroft remained the owner of the other nine-tenths? We think 
not. From that time until the incorporation of the company, was not 
Stone entitled, by virtue of the contract, to one-tenth of the profits, 
if any, of the business? XJndoubtedly so. And when the company 
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was incorporated, and Stone's proportion of its stock issued to him, 
did he not continue to be entitled to his sliare of the profits of tlie 
business? Undoubtedly so. Tbe 10-years services that Stone, by 
tlie contract, agreed to render were not to be rendered to Bancroft 
individually, but, as is expressly declared in ttie contract itself, in 
the publication and sale of the liistorical worlts of Bancroft, and of 
such otlier works and of such other business "as may be from time 
to time entered into by said History Company." The obligation im- 
posed by the contract on Stone not to engage in any other business 
or occupation was limited to such other business or occupation as 
would "interfère with his interest or efforts 6n behalf of the said 
History Company." The services thus required by the contract to 
be performed by Stone were, therefore, confined entirely to the busi- 
ness of the History Company, in which he had an undivided one- 
^nth interest, subject to the conditions accompanying its convey- 
ance to him. His joint interest in the business entitled him to his 
proportionate share of the profits, the ascertainment of which neces- 
sarily depended upon the previous ascertainment and payment of 
the expenses of conducting the business. There is certainly noth- 
ing in the contract indicating any intention on the part of either 
of the parties thereto that Stone should be exempt from any part 
of the expenses incurred in conducting the business in the profits 
of which he was legally and justly entitled to share, It would be 
extraordinary if there had been. By a statute of California part- 
nership is deflned to be "the association of two or more persons 
for purposes of carrying on business together and dividing the prof- 
its between them." Civ. Gode Cal. § 2395. No express stipulation 
for dividing the profit and loss is necessary, as that is an incident to 
the prosecution of the joint business. Pars. Cont. p. 57; Bloomfield 
v. Buchanan, 13 Or. 108, 8 Pac. 912; Richards v. Grrinnell, 63 lowa, 
44, 18 N. W. 668. It seems to us impossible to successfully deny 
that from the time of the exécution of the contract in question to 
the time of the incorporation of the History Company the respective 
parties to the contract were entitled and bound to share in the 
profit and loss of the business of the company in proportion to their 
respective interests, for, beyond question, they owned the puoperty 
and business jointly, and were conducting it jointly. They were 
therefore partners therein. The fact that the respective parties con- 
templated a speedy incorporation of the company, which intention 
was expressly stated in the contract, in no way altered the character 
that the law attached to the agreement under which they meanwhile 
conducted the business. Nor did the conditions specified in the con- 
tract, upon the happening of which there would be a forfeiture on 
the part of Stone of the whole or a part of his interest in the busi- 
ness of the company, affect the relationship of the parties while it 
existed. Hills v. Bailey, 27 Vt. 548; Petrakion v. Arbeely (Oom. 
PI.) 26 N. Y. Supp. 731; Campbell v. Sherman, 55 Hun, 609, 8 N. Y. 
Supp. 630. As by the exécution of the contract Stone became a part- 
ner in the business, he would not, under the well-settled law of part- 
nership, hâve been entitled to any salary for services rendered the 
ûrm, uniese expressly provided for. In the présent case, as by the 
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articles of agreement Stone was inade the manager of thé business, 
àiiâ Was required to dévote his entire time to it, and was prohibited 
ffOm engaging in any other business or occupation that would inter- 
fère ;With his efforts oh behalf of the History Ooiûpany, it was pro- 
yided that he should rëceive a salary of |350 a month for his serv- 
ices. Such a provision is not at ail uncommon in partnerships. A 
similar provision ap'pears in the casé of Weaver v. Upton, 29 N. C. 
458, which case is, in principle, eXactly similàr to thé présent one. 
Theré, Weaver and Upton had leâséd of one McKénsie a tract of land 
for three years, in which to mine for gold, and the leseees had en- 
tered înto possession. Upton waé to work 20, and Weaver 4, hands, 
"bearing a proportionable part of the expense attached thereto." The 
agreement between them further provided that "the said Upton, of 
thé flrst part, bargains and agrées to give me, the said Weaver, of 
the second part, four hundred and flf ty dollars to manage the busi- 
ness, which I agrée to manage accO-rding to the best of my judg- 
ment." The court said: 

"It seems to us that the agreement was one of partnership-, and, the law 
being well settïed that the acting and business partner is never entitled to claim 
any pay ôf the flrm for his services, unless he stipulâtes for it in the articles 
of co-partnership or otherwise, the parties therefore agreed that Weaver shpul(l 
manage tjie business, and IJpton, the other. partner, agreed to give him $45*:) 
'to çi'ànage the business.' Weaver was to beat his proportion of the expense of 
maûàgîilg and worlcing the mine. The salàry of the sUperlntendent was a part 
oî the expense of the flrm. And the firm ought, aocording to the true construc- 
tion of the articles, to beaç this expense in proportion to the number of hands 
eaeh partner worked in the mine. The words, 'the said Upton bargains and 
agrées to give me, the said Weaver, four hundred aiid flf ty dollars to manage 
the bnsiiïess,* only dénote the assent of Upton that Weaver, althongh a part- 
ner, shotild be paid for his services 1458.00. : The parties were atipulating con- 
cerningtM" partnership business and the terms on which it was to be carried on; 
and, among others, that Upton bargaihed and agreed to let Weaver hâve $450.00 
for his services that year. It seems to us ithat it would be agalnst justice and 
right to 'Construe the covenant to be an agreement by Upton tliat he would 
pay that suin ont of his own pocket. We thlnk that it was an item in the ex- 
pense accoumt of the iQrm, and that the flrm should pay it." 

It Will be noticed that in the ca^e just cited the contract recited 
that Upton agreed to give Weaver |450 to manage the business, but 
the court héld — and, we thinli, very properly held — that, as the sal- 
ary of the superintendent was a part of the expense of the iirm, the 
flrm ought, according to the true construction of the articles of agree- 
ment, to be required to pay it. In the contract hère in question 
there is no statement that Bancroft agrées to pay Stone a salary of 
$350 a month for the services he is thereby required to render in 
Conducting the business of the History Company, but the provision 
is, as has been seen, that "the salary of the said Stone shall be |350 
a month," — manifestly to be paid out of the business, to which both 
parties intereeted should contributé in proportion to their respective 
interests, and for which both of the parties interested in the business 
would be liable in like proportions, if the services provided for were 
réndered, and the business was unable to pay it; aûd this, not only 
while thé business was conducted as a partnership, but also after 
it was conducted as a corporation of the State of California, for, as 
stockholdefs therein, eâch of the parties in iùterést was not only 
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entitled to his proportion of the profits of the corporate property and 
business, but liable as well for his proportion of the corporate obli- 
gations. We entertain no doubt that, if Bancroft prevented, directl y 
or indirectly, Stone from performing the services in and about the 
business of the History Company provided for on his part by the con- 
tract, or committed any other breach tbereof to Stone'e injury, the 
latter would hâve his action against Bancroft for such damages as 
he sustained. But such, as has been shown, is not the présent action. 
The judgment is reversed, and cause remanded to the court below, 
with directions to dismiss the action at the plaintiff's cost. 



GARRARD v. SII/VBR PEAK MINES et al. 

rCirniiit Court of Appeals, Nintli Circuit. May 8, 1899.) 

No. 439. 

1. Public Lands— Minekai, Character — Saline èands. 

Saline lands are minerai, within the meaning of a provision of an act of 
congress reserving minerai lands from a grant. 

3. Samb — Grant to State— Epfect op Réservation dp Minéral Lands. 

By Act Cong. June 16, 1880 (21 Stat. 287), congress granted to tiie state 
of Nevada 2,000,000 acres of land, to be selected by tlie state from "un- 
appropriated, nonmineral, public lands." By an act of tlie state législature 
of March 3, 1887 (St. 1887, p. 102), the state expressly disclaimed on behalf 
of itself and its grantees any rights in any minerai lands which bad been 
or might be selected under sucb grant, and further pro\1ded that its con- 
veyances should give no rights as against persons in actual adverse pos- 
session. Held, that the state acquired no rights in land selected under the 
grant which was in fact known minerai land, containing both sait and the 
précious metals, which had been appropriated in 18G.Ô under an act for 
the location of land containing sait, surveyed, and the location recorded, 
and which had ever since been in the actual possession of tlie locator and 
his grantees, who had erected a quartz mill thereon at a cost of over $50,- 
000, and that a patent executed by the state therefor to an applicant te 
purchase who had actual knowledge of ail such facts was void. 

3. Same — Patents by State— Collatéral Attaok. 

Such patent, being without authority of law, and prohibited by the law 
of the state which issued it, is subject to collatéral attack in an action at 
law. 

In Error to the Circuit Court of the United States for the District 
of Nevada. 

Reddy, Campbell & Metson, for plaintiflf in error. 
M. A. Murphy, for défendant in error. 

Befofe GILBERT, ROSS, and MORROW, Circuit Judgee. 

ROSS, Circuit Judge. This was an action of ejectment, in which 
the défendants prevailed in the court below. 82 Fed. 578. The 
plaintifl has brought the case hère by writ of error. The subject 
of the action is a certain 40-acre tract of land situate in Esmeralda 
county, Nev., described in the complaint as the N. E. J of the N. E. i 
t)t section 22, township 2 S., range 39 E., Mt. Diablo base and merid- 
ian, together with a lot of mill tailings and slimes containing gold 
and silver, which the plaintifC in his complaint allèges was upon 
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the laùd, andi wàs removed therefrom and converted by the défend- 
ants to the plaintiff's damage. The plaintifE's claim tô the land has 
its f onndation in the act of congress approved June 16, 1880 (21 Stat. 
287), and in certain législation of the state of Nevada passed pursu- 
ant thereto. By the act of June 16, 1880, congress granted to the 
state of Nevada 2,000,000 acres of land, which lanà, the act de- 
clared, were to be selected by the state authorities from "unappro- 
priated, nonmineral, public lands," and "in quantities not less than 
the smallest légal subdivision." On the 12th day of March, 1885, 
the législature of the state of Nevada passed an act entitled "An act 
to provide for the sélection and eale of lands that hâve been or 
may hereafter be granted by the United States to the state of Ne- 
vada," by which act a state land ofiQce was created, of which the 
surveyor gênerai of the state was made ex offlcio land register, and 
to whom ail applications to purchase euch lands as congress had 
granted or should grant to the state were required to be made. The 
act preecribes the course of proceediiigs in the matter of such appli- 
cations, and provides thaft "ail lands selected under the two million 
acre grant of June sixteenth, eighteen hundred and eighty, may be 
sold in tracts equal to one section to each applicant," and that "no 
lands shall be sold in tracts lèse thaa the smallest légal subdivision." 
St. 1885, p. 101. Under and pursuant to the provisions of this state 
législation, one Alexander Morrison made application* to the land reg- 
ister of the state of Nevada for the éO-acre tract in question, making 
the required payments therefor in the prescribed way, and the land 
register tiiereupon selected and made application therefor to the land 
department of the United States under and by virtue of the act of 
congress of June 16, 1880. The list of selected land under that 
grant, including the pièce in controversy, was certifled by the com- 
missioner of the gênerai land ofBce on the 7th of August, 1890, and 
by the acting secretary of the intérior on the nèxt day, "subject to 
any valid inteçfering rights which may hâve existed at the date of 
the sélection." The act of congress. making the grant to the state 
of Nevada does not provide for the issuance of a patent to the state 
for the lands thereby granted. But by an act of congress of August 
3, 1854 (10 Stat. 346), and embodied in the Revised Statutes as 
section 2449, it is declared: 

"That In ail cases where land» hâve been or shall hereafter be granted by 
any law of congress to any one of the sevjeral .states and territorles; and where 
said law does not convey the fee simple title of such lands or require patents 
to be issued therefor; the lists of such lands which hâve been or may hereafter 
be certifled by the commissioner of the gênerai land officç under the seal of 
such office, either as originals or copies of the originals or records, shall be 
regarded as çonveying the fee simple of.all the lands embraced in such lists 
that are of the character contemplatèd by such act of congress and Intended to 
be granted thereby; but where lands embraced in such lists are not of the 
character etnbraced by such acts of congress, and are not intended to be 
granted thereby, the lists, so far as thèse lands are concerned, shall be perfectly 
null and vold, and no right, title, claim, or interest shall be conveyed thereby." 

The suprême court has decided in a nlimber of cases that a certifled 
list issued under and pursuant to this statute is of the same effect 
as a patent. Frasher v. O'Connor, 115 U. S. 102, 5 Sup. Ct. 1141; 
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Mower v. Fletcher, 116 U. S. 380, 6 Sup. Ct. 409; McCreery v. Has- 
kell, 119 U. S. 327, 7 Sup. Cf. 17*; ; Wright v. Roseberry, 121 U. S. 
4=88, 7 Sup. Ct. 985; Chandler v. Mining Co., 149 U. S. 79, 13 Sup. Ct. 
798. The certified list, therefore, embracing the 40-acre tract in 
question, is to be regarded as a patent from the United States to the 
state of Nevada, — made, however, as is expressly recited on its face. 
"subject to any valid interfering rights which may hâve existed at 
the date of sélection." Based upon that conveyance to it, the state 
of Nevada on the 22d day of May, 1891, by its proper oflfteers, exe- 
cuted to Alexander Morrison its patent for the 40-acre tract in con- 
troversy, which patent recites upon its face that it is executed "ac- 
cording to the provisions of an act of the législature approved March 
12, 1885, entitled 'An act to provide for the sélection and sale of 
lands that hâve been or may hereafter be granted by the United 
States to the state of Nevada,' and the act amendatory thereof and 
supplemental thereto." The supplementary act of the state of Ne- 
vada is that of March 5, 1887 (St. 1887, p. 124), entitled "An act 
defining the rights of applicants for and contractors to purchase 
land from the state of Nevada, and providing for maintaining cer- 
tain actions concerning such. land," by the first section of which it is 
declared that: 

"Bvery person who has applied to the state of Nevada to purchase any land 
from It, or who has contracted with the state of Xevada for such purchase, or 
who may hereafter apply to or contract with the state 'of Nevada, in good faith, 
for the purchase of any of its public land, and who has paid or shall pay to the 
proper state offlcers tlie amount of money requisite under such application or 
contract, shall be ûeemed and held to bave the right to the exclusive possession 
of the land described in such application or contract: provided, no actual ad- 
verse possession thereof existed in another at the date of the application." 

The second section of the act excludes, from the right thereby given 
to every one who has applied or contracted to purchase from the 
state any such land the right to maintain or défend any action at law 
or in equity concerning it or its possession, ail such land that was in 
the adverse possession of another at the date of such application to 
purchase. 

Shortly after Moft-ison received his patent for the 40-acre tract in 
controversy, to wit, June 29, 1891, he executed a deed therefor to 
the plaintiff, Garrard. 

The answer of the défendant corporation, the Silver Peak Mines, 
in addition to denying the plaintifE's alleged ownerehip of the prop- 
erty and his alleged right to its possession, allèges as a défense to 
the action that in the year 1865, or thereabouts, the predecessors 
in interest and grantors of the défendant corporation, under and by 
virtue of an act of the législature of the state of Nevada entitled 
"An act to provide for the location of lands containing sait," located 
and had eurveyed a tract of land and mill site and water right in 
the Silver Peak and Red Mountain mining district of Esmeralda 
county, Nev., containing 160 acres, speciûcally described in the an- 
swer; that such tract was located upon the unsurveyed and unappro- 
priated public domain of the United States; that in the years 1865, 
1866, and 1867, or thereabouts, the grantors and predecessors in 
interest of the défendant corporation caused to be erected and con- 
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stractëd on the 160-acre tract a quartz mill costing about $70,000; 
that àfter the completion of the mill such pro(;eedings were had 
aad taken as that the government of the United States on the Ist 
dày ôf May, 1879, pursuant to law, issued to the grantors and prede- 
cessors in intërest of the défendant corporation a patent for 4.97 
acres of the land upon which the quartz mill was then constructed, 
as a niill site; that ever since the year 1865 tlié défendant corpora- 
tion and those from whom it has derived its title haye been in the 
quiet, peaceable, and undisturbed possession of the said 160-acre tract 
of land, including the patented mill site; that ever since the year 
1865 the défendant corporation, through its predecessors in intërest 
and grantors, "has been, and now is, a bona fide settler and occupant 
of the land and premises described in the plaintifE's complaint on 
file herein, and the whole thereof; that the défendant corporation 
and its grantors hâve made valuable improvements thereon; that 
euch seftletaent and improvements were made long prior to any 
sélection of the 40-acre tract by the plaintif? or his grantor, and 
that the plaintiff and his grantor were well aware at the date 
of the', sélection iinder which the plaintiff claims that the défend- 
ant corporation and its grantors "wasjftnd had been for a great num- 
ber of years, in the open, notorious, and exclusive possession of ail 
of said land, claimihg ownersliip of and to the same as against this 
plaintiff, his grantorg, and the entire world"; that on the 19th day 
of JuM;, 1888, or thereabouts, and prior to the sélection under 'v^hich 
the plaintiff claims, one D. M. Brunton discoyered, located, and 
elaimed a quartz îedge, under the name of the "Mancer Mining 
Claîm," 1,506 feet in length by 600 feet in width, containing gold, 
silver, and other precious metals, in and upon the 40-acre tract de- 
scribed in the plaintiff 's complaint; and that the said Brunton 
thereafter, for à valuable fconsideration, conveyfed to the défendant 
corporation ail his right, title, andanterest in and to the said Iedge, 
and in and to his said mining claim thereon located, ever since which 
time the défendant corporation has been in the quiet, peaceable, and 
undisturbed possession thereof. The answer further allèges that 
notwithstanding that the plaintiff and his grafitor well knew that 
the défendant corporation was, and had been for a long time prior to 
the date of the application by Morrison to purchase the 40-acre 
tract described in the complaint, in the quiet, peaceable, and undis- 
turbed occupancy of the said land, and every part thereof, and well 
knowing that the défendant corporation and its grantors and prede- 
cessors in intebest had caused to be erected thereon valuable, prom- 
inent, and permanent improvements, at a cost of about $100,000, 
and weir knowing that thfe said land was minéral in character, con- 
taining gold, silver, and other precious metals, and also sait and 
saline, and that the said land was not fit for grazing or agricultural 
purposee, they, and each of them, falsely and fraudulently misrep- 
resented and misstated the facts to the surveyor gênerai and ex offlcio 
land registér of the state of Nevada, and by such false and fraudu- 
leht acts and misrepresentations indueed that oflBcer to believe that 
the said land was unoccupied land, and nonmineral in character, and 
that he, so believing the said statements of the plaintiff and his 
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grantor, was induced to seleet the 40-acre tract deseribed in the 
complaint as a part of the lands granted to the state of Nevada by 
the act of congress referred to, •when in trath and in fact the said land 
was not of the class of lands thereby granted, but, on the contrary, 
was expressly excluded theref rom. 

The case, by stipulation of the respective parties, was tried by the 
court below without a jury, after which the court made, among others, 
the foUowing findings of fact: 

"Third. -at none of the land deseribed in the plaintilï's complaint is suita- 
ble or fit for agricultnral or grazing purposes, but is minerai; the gréa ter por- 
tion of it being covered with salines, and a quartz vein, lead, or Iode being 
located and situate thereon. Fotirth. That, at the time the grantor of this 
plaintifC made his application to purchase the land deseribed in the plaintiff's 
complaint from the state of Nevada, he will [well] knew, and at the date when 
this iîlaintifif accepted the deed of the said land this plaintifE well knew, that 
the said land was appropriated, oecupied, and not public land, and in the ad- 
verse possession of this défendant. Fifth. That neither the plaintitï nor his 
grantor, Alexander Morrison, was ever in the possession of the land deseribed 
in the plaintiff's complaint, or any part thereof." "Seventh. That in the year 
1865 the grantors and predeeessors in interest of this défendant, Silver Peak 
Mines, constructed a ten-stamp quartz mill on the unsurveyed and unoccupied 
public lands of the United States and called it the 'Great Sait Basin Gold & 
Silver Mining Company's Quartz Mill.' They also located, under the possessory 
act of the state of Nevada, entitled 'An act to provide for the location of lands 
containing sait,' approved February 24, 1805, one hundred and sixty acres 
of land containing sait and other salines. That on the 18th day of November, 

1865, they had the said land surveyed by the county surveyor of Bsmeralda 
county, and the boundaries thereof marked by posts and mounds; and on the 
18th day of December, 1865, the tield notes of said survey were certifled to as 
being correct by the said county surveyor, and on the 20th day of January, 

1866, said field notes, together with a diagram of said location and survey, were 
recorded in the office of , the county recorder of Esmeralda county, state of 
Nevada. That in the spfing of 1866 they dug a ditch on three sides of the 
tract of land so located, surveyed, marked, platted. ahd recorded, and upon 
which the aforementioned quartz mill had been constructed: and the forty-acre 
tract of land, as now claimed by this plaintiff, Is situated within tiie boundaries 
of said possessory location and survey. That in the fall of the year 1866 the 
grantors of this défendant, Silver Peak Mines, graded the foundation for a 
new quartz mill, and during the years 1866, 1867, and 1868 constructed and com- 
pleted a thirty-stamp quartz mill on the land embraced wfthin their possessory 
location and survey, and on the land as now claimed by this plaintifE; said 
mil! and improvements eosting upwards of fifty thousand dollars. That on tiie 
7th day of Noveml)er, A. D. 1866, Samuel , B. Martin and .Tohn W. Harker, 
being then in the possession of the said lands, and the owners of ail the im- 
provements thereon, did, by a good and sufficient deed of conveyance, transfer, 
sell, and assign ail their right, titie. and interest in and to the said lands, and 
evcry part thereof, together with the improvements thereon, to Silver Peak & 
Red Mountain Gold & Silver ilining Company, a corporation, which said cor- 
poration entered into possession of said land, and every part thereof, and the 
improvements thereon. That thereal'ter the said Silver l'eak & lied Mountain 
Gold & Silver Mining Company had a survey made of four and ninety-seveii 
liundredths acres of land for a mill site, upon wliich tiie said mill was then 
constructed, and in the year 1879 the government of the United States, through 
its land department, issued to this défendant. Silver Peak Mines, as the siu'- 
oessor in interest of the said Silver Peak & Red Mountain Gold & Silver Mining 
Company, a patent for the four and ninety-seven hundredths acres of land 
upon which the said mill had been constructed, and the said land so patented 
is within the Iwundaries of the land now claimed by this plaintiff. That on the 
li)th day of .Tune, 1888, one D. W. Brunton discovered and located a quartz 
ledge containing gold, silver, and copper, and other precious metals, in and 
upon the lands now claimed by this plaintiff, as deseribed in his complaint. 
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That on thè Ist day of June, 1889, the said D. W. Brunton, for a valuaWe con- 
sidei-atioB, deeded ail hls right, tltle, and interest In and to the sald mlning claim, 
and every part thereof, to thls défendant, Sllver Peak Mines, who bas been 
ever slnce sald date, and now is, the owner and In the quiet and uhdlsturbed 
possession of the sald mlning claim, and every part thereof. That on the 5th 
day of April, 1877, the sald Sllver Peak & Ked Mountain Gold & Silver Mining 
Company became a bankrupt, and proceediugs In bankruptcy were Instituted 
in the United States district court, Southern district of New York, in whieh state 
said corporation v^as organized; and Andrew 0. Armstrong was duly ap- 
polnted, qualifled, and acted as the assignée of the bankrupt's estate. That 
Armstrong, as such assignée, on the 13th day of June, A. D. 1877, conveyed 
ail the property of the said Sllver Peak & Red Mountain Gold & Silver Mining 
Company, including the land In controyersy in this action, to Charles E. Vail, 
who, wlth his wife, conveyed the sald property, including the land in contro- 
versy, to the défendant Silver Peak Mines, herein, on the 8th day of January, 
1878. That the property of the bankrijpt corporation, including the land in con- 
trovepsy In this action, wàs also sold at shërlfPs sale, under an exécution issued 
out of the district court of the Eighth judlcial district, state of Nevada, in and 
for the county of Bsmeralda, In a suit whereln one John I. Blair was the plain- 
tlff and the Sllver Peak & Red Mountain Gold & Silver Mining Company was 
the défendant, at whieh sale John D. Vail -(vas the purchaser; and on the 5th 
day of February, A. D. 187'8, the said sheriffi of Esmeralda county made, exe- 
cuted, and delivered to the said John p. Vail a deed to the property so sold 
under exécution, including the land in controversy. That thereaf ter, to wit, 
on the ISth day of September, 1879, the sald Johp D. Vail and his wife con- 
veyed the same by deed to this défendant, Silver Peak Mines. That this de- 
fendant has been slnce last-mentloned date, and now is, in the actual, quiet, 
peaceable, and undisturbed possession of ail of said lands; and It and those 
through whom It claims and. dérives tltle hâve been In the actual, quiet, peacea- 
ble, and undisturbed possession of âll of thé said land described In the plaiutifC's 
complaint ever since the yéar 1865, and hâve caused to be constructed on said 
land and premlses prominent and permanent improvements at an expense of 
over flfty thousand dollars." 

Thèse findings are assailed as being unsupported by the évi- 
dence. We think, as did the coart below, that it is unnecessary 
to inquire into thé validity of the mesne conveyances under whieh 
the défendant corporation asserts title. The action being eject- 
ment, the plaintiff must recover, if at ail, upon the strength of his 
own title. A caref ul examination and considération of the rec- 
ord makes it clear that the trial court was entirely justifled in 
flnding that the land in question is not only minerai in character, 
and was so known to be by the plaintiff and his grantor at the 
time, and long prior to the time, when the latter made applica- 
tion to purchase it from the state of Nevada, but also in .flnding 
that it was then in the actual and adverse possession of the de- 
fendant corporation, or those under whom it claims, and had been 
so possessed under the claim of right for mining pijrposes by the 
Silver Peak Mines and those under whom it cliSimed ever since 
the year 1865. For part of the 4:0-acre tract claimed by the plain- 
tiff as agricultural land the United States issued its certiâcate 
of purchase to the Silver Peak & Eed Mountain iGold & Silver 
Mining Company, under the mining mill site act of congress (Eev. 
St. tit. 32, c. 6), on the Ist day of May, 1879, whieh was prior to 
the making by congress of the grant to the state of Nevada under 
whieh the plaintiff claims, and on whiçh mill site there had al- 
ready been erected, and then stood, a quartz mill costing many 
thousand dollars. Not only so, but the whole of the éO-acre tract 
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described in the plaintiff's patent is included within the 160- 
acre tract located by the Great Sait Basin Gold & Silver Mining 
Company in 1865 under and by virtue of a statute of the state 
of Nevada entitled "An act to provide for the location of lands 
containing sait," approved February 24, 1865 (G-en. St. 1885, p. 
104), a survey of which was made on the 8th day of November 
of that year, and recorded in the recorder's oflBce of the county 
in which the land is situated. That saline lands are minerai is 
well settled. Morton v. Nebraska, 21 Wall. 660; Milling Co. 
V. Clay (Ariz.) 29 Pac. 9. Moreover, in and upon this particular 
40-acre tract so applied for by the plaintiff's grantor, and patented 
to him, was the ledge of quartz discovered, located, and claimed 
by Brunton, whose interest therein was afterwards conveyed to 
the défendant corporation. That such land as this, whose true 
character at the time of and prior to the initiation of the proceed- 
ings under which the plaintifE claims was disclosed, not only by 
the public records, but by costly mining structures and improve- 
ments erected thereon, ot which the plaintiff, as shown by the 
évidence and flndings, had not only constructive but actual knowl- 
edge long prior to the making of the application under which he 
claims, did not pass under the grant to the state of Nevada, and 
the patent issued by it to the grantor of the plaintiff, is, we think, 
very clear. 

The list certifled by the ofScers of the land department of the 
United States to the state of Nevada, and which sers'es as its pat- 
ent, in terms déclares that it is made "subject to any valid inter- 
fering rights which may hâve existed at the date" of the sélec- 
tion of the land by the state. The grant by congress was made in 
express terms to apply only to "unappropriated, nonmineral, pub- 
lic lands." The granteo, by act of its législature of March 3, 1887 
(St. 1887, p. 102), in terms declared and recognized the fact that 
the several grants made by the United States to the state of Ne- 
vada reserved the minerai lands, and expressly declared that the 
sales of such lands made by the state were made subject to such 
réservation. The statute of Nevada f urther provided that : 

"Any citizen of the United States, or person havlng declared liis intention to 
beeome such, may enter upon any minerai lands in this state, notwithstanding 
the state's sélection, and explore for gold, silver, copper, lead, einnabar, or other 
valuable minerai, and upon the discovery of such valuable minerai may work 
and mine the same in pursuance of the local rules and régulations of the miners 
and the laws of the United States: provided, that after a person who has pur- 
chased land from the state has made valuable improvements thereon, such im- 
provements shall not be taken or injured without full compensation. But such 
Improvement may be condemned for the uses and purposes of mining in like 
manner as private property is by law condemned and taken for public use," — 
the act deelaring, in terms, that "mining for gold, silver, copper, leàd, einnabar 
and other valuable minerai, is the paramount interest of this state." 

Section 2 of the same act déclares that: 

"Every contract, patent or deed hereafter made by this state, or the author- 
Ized agents thereof, shall contain a provision expressly reserving ail mines of 
gold, silver, copper, lead, einnabar, and other valuable minerais that may exist 
in such land, and the state for itself and its grantees, hereby disclaims any in- 
terest in minerai lands heretofore or hereafter selected by the state ou account 
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ot;anygïant from the TJnited States. AU persons desiriia tltles to mines upon 
laijds whiçlj.^:(iave beçn selected by the, state, must obtam siidh title from the 
TJiiited ^tàtes under the laws of congte'ès, uotwlthstandlng sueh sélection." 

'The facts shown by the record make it clear tbat tfee patent un- 
der which the plaintiff claimed was not only not autfeorized, but 
was prohibited, by the statu tes of the very state whose patent it 
purports to be— Eirst, because it was issued for known minerai 
land; and, next, because the land for which itwas issued then 
was, and for many yèars prier to the application therefqr had been, 
in the actual occupation of anotfaer under a claim of right. That 
a patent issued without authority of law may be impeached col- 
laterally in a court of law is : thoroughlv settled. Patterson v. 
Winn, 11 Wheat. 380; Smelting Go. v. Kemp, 104 U. S. 636; Wright 
V. Eoseberry, 121 U. S. 488, 7 Sup. Ct. 985; Doola» v. Carr, 125 U. 
S. 618, 8 Sup. C?t. 1228; Davis' Adm'r v. Weibbold, 139 U. S. 507, 
11 Sup. Ct. 628; Knight v. Association, 142 U. S. 161; 12 Sup. Ct. 
258. The judgment is afflrmed; 



MeBLBpt V. BRITISH AMERICA ASSUK. CO. OF TORONTO, CANADA. 

(Circuit Court of Appeals, Ninth Circuit. May 8, 1899.) 

No. 479. 

1. Insurance— Waiver op Conditions of Policy:— Knowlbdgb dp Agent. 

Wliere tlie agent of an ingurançe Company, at tlie time he writes a pol- 
Icy, lias knowledge of an incurabrance on tbe property, or that the insured 
has pïocured or arrangea to procure concurrent insurance thereon, his 
■ knowledge binds the company, in the absence of fraud, and *it is estopped 
to olaim the invalidity of the policjr on sucli grounds, notwithstanding any 
provisions pf the policy in that regarçl.i 
i. Same^Parol Evidence toVaey Contract. 

Provisions in an insurance ppiicy that it shall be voW in case pf concur- 
rent insùraoce or, a mortgage on the property, unless the consent of the 
Company thereto is shown by a written indorsement on the poiicy, do not 
pre vent the insured from sustaining the validity of the policy by paroi évi- 
dence showinç that it was issued witli knowledge of the .existence of con- 
, , current insurance or of a mortgage on the property. 

8. SaMK— AflBNOY DP SoiJCITOR. 

An insurance soliciter, who takés an application for insurance, which is 
approved and accepteâ; by an insurance company, and on whicli it issues 
a policy, and delivers lit to the soliciter, who delivers it to the insured, and 
coUects the premium, is, by the ratification of his acts done in its behalf, 
made the agent of the company in the transaction, and his knowledge bihds 
the company, notwithstanding a provision of the ppiicy that no person, 
unless duly authorized in writing, shall be deemed its agent; the insured 
havlngno knowledge of the actual relations between the soliciter and the 
company. , , 
4. SSiiB— Paildre of Insured to Rbad Pot.icy. 

An insured has the right tp;rely on the presumptioRir^at the policy he 
receives is in accordance with his application, and his failure to read it wlll 
not relieve the insurer or its a!gent from the duty of sô writing it. 

1 As to waiver of conditions against other insurance, see note to Insurance Oo. 

V. Thomas, 27,0. C. A. 46. ., 
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In Error to the Circuit Court of the United States for the Northérii 
Division of the District of Washington. 

This action was brought by James F. McElroy, plaintiff in error, in tbe su- 
perior court of the state of Washington, to recover $2,169.30 and interest, al,- 
leged to be due upon a policy of fire Insurance issued to Mrs. J. C. Powers, 
plaintiff's assigner, by the défendant in error. Upon the pétition of défendant, 
the case was removed to the circuit court of the United States for tbe district 
of Washington, where it was tried before a jury. At tlie close of the testlmony, 
the court, at the request of the défendant, instructed the jury to return a ver- 
dict for the défendant, and the jury found accordingly. Judgment was entered 
on the 5th day of August, 1898, to reverse which the plaintiff sued out this 
writ of error. 

The policy in question— No. 825,596— was issued on January 23, 1896, insuring 
the steamer Crlclcet, her hull, cabins, taclile, furniture, etc., against loss or dam- 
age by flre, to the extent of Ç3,000. The défense set up in the court below was 
that the policy was rendered void by the action of the insured in procuring con- 
current Insurance on the same property in excess of the amount permitted in 
defendant's policy, and because a chattel mortgage upon the property insured 
was in existence at the time the policy was issued, of which défendant had no 
knowledge or notice. It appears that Mrs. .T. C. Powers was the owner of the 
steamer Cricliet from the Ist day of January, 1896, up to the time of its loss, 
on or about February 5, 1896; that durlug this period Capt. E. M. Barrington, 
son of Mrs. Powers, was captain and managing agent of the Oricliet, and was 
opéra ting tUe 'Steamer for the transporta tlon of freight and passengers upon 
the waters of Puget Sound, between the oities of Seattle and Everett. Some 
days prior to January 23, 1896, H. C. Ewing, a member »f the flrm of Calhoun 
& Oo., Insurance agents in Seattle for a mimber of companies, called on Capt. 
Barrington, requesting tbe privilège of writing insurance upon the Cricket. No 
contract was made at t]his time. Some days later, W. M. Calhoun, of the same 
flrm, saw Capt. Barrington, and converssd with him regarding the insurance. 
In this conversation Barrington clalms to hâve told Calhoun that he wanted 
to carry |10,000 insurance on the steamer, but that he could probably glve Cal- 
houn & Co. only $6,500 of it, because a mortgage on the steamer was held by 
Capt. MacFarland, who might wish to personally procure the writing of insur- 
ance to cover the mortgage. Barrington further testifles tbat on January 24th 
he had a conversation with Calhoun by téléphone, in which he told Calhoun 
that the mortgagee had consented to his procuring the Insurance, but that he 
had decided to place that amount ($3,500) through another agent, J. S. McCor- 
mlck, and would therefore give Calhoun & Co. the writing of $6,500, as previ- 
ously talked of; that Calhoun told him the steamer had been covered to that 
amount already, and he would bring the policies to Barrington very soon. Cal- 
houn testifles, With référence to thèse conversations, that Capt. Barrington told 
him of the mortgage, but that the largest sum mentioned as insurance desiïed 
on the steamer was $6,500; that in the conversation by téléphone the captain 
mentioned bis intention of giving $3,500 of the insurance to McCormick, but 
before the close of the conversation decided to leave matters as they were, thus 
glvihg to Calhoun & Co. ftie entire amount of $6,500. He testifles that he did 
not knôw of the additionalifesOO being placed on the steamer, or that It was 
desired to secure any insurance over $6,500, until after the flre occurred. Im- 
mediately after this téléphone conversation, which occurred about noon of Jan- 
uary 24th, Barrington ordered $3,500 insurance from McConnick. This was 
written by two companies, the Connecticut, of Hartford, and the Providence, 
of Washington, and was in favor of the mortgagee, covering the risk from noon 
of January 24, 1896. Thèse policies were delivered to Capt. Barrington on 
January 25th. The insurance given to Calhoun & Co. was not written by the 
companies they represented, but was placed by Calhoun with Hanford & Stew- 
art, agents in Seattle of the Palatine Insurance Company, and C. A. McKenzie, 
agent for the British America Assurance Company, of Toronto, Canada (the 
défendant In error), in the amounts of $3,5(X) and $3,000, respectively. The 
policy of the latter company covered the risk from noon of the 23d day of Jan- 
uary, 1896, and was delivered to Barrington by Ewing, of Calhoun & Oo., on 
January 24, 1896, together with the policy of the Palatine Company, which was 
written on January 24th. The premium on the defendant's policy was $Î5, 
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?60 of whlch Barrington paid Ewlng ,a,t thls time. On the back of thé dofend- 
ant's pollcy vas pàsted a printed slip, readlng: "Return for renewal, trànsfer, 
or indorsement to Oalhoun & Co., Insurance, S. E. Cor. Yesler Ave. and Com- 
mercial St., Seattle, Wash." The policles of the Connecticut and Providence 
Oompanies in favor of the mortgagee do net llmit the amount of concnrr«-Pt in- 
surance. In the policy written by the Palatine Company, for $3,500, lïicse 
words appear: • "$3,000 other concurrent Insurance permitted;" and in that 
Issued by défendant in errer, for $3,000, the following: "$6,500.00 insurance in 
aU permitted, concurrent herewith;" also: "This entire poliey, unless otherwise 
provided by agreement Indorsed hereon or added hereto, shall be void if the 
insured now has or shall hereafter make oi procure any other contract of in- 
surance, whether valid or not, on property covered in whole or in part by this 
poliey; • * * or if the interest of the insured be other than unconditional 
and sole ownershlp; ♦ * * or if the subject of insurance be personal prop- 
erty, and be or become Incumbered by a chattel mortgage." The steamer was 
destroyed by tire February 5th foUowing, at Bverett, Wash. Before the expi- 
ration of the 30-day crédit, Mrs. Powers tendered payment of the balance of 
the premlum, but the tender was refused. In due season, to wit, February 21, 
1896, the insured furnlshed proofs of loss to Calhoun & Co., and was notifled 
by them that such proofs had been tumed over to the défendant company. Thls 
Company denied any liability upon Its poliey, refusing to pay any loss incurred 
thereon; hence suit was brought for the recovery of the amount apportioned by 
appralsëmént to be due from défendant upon its said poliey. 

Harold Preston, E. M. Carr, and L. 0. Gilman, for plaintifl in 
error. 

George Donworth and James B. Howe (S. H. Piles, of counsel), foc 
défendant in error. , 

Before GILBERT, KOSS, and MOEROW, Circuit Judges 

MORROW, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court, 

There is but one assignment of error, namely, that the court 
below erred in granting the motion of the défendant company to 
give a peremptory instruction to the jury to find a verdict for the 
défendant, and in giving such peremptory instruction; and the single 
question preeented is whetheï* or not the plaintiff in error had the 
right to hâve his case submitted to the jury. It is contended on 
the part of the défendant, as matter of law, that the poliey is void, 
for the reason that it in express terms pro vides that, if a chattel 
mortgage exists on the property, or if insurance shall be obtained 
to any greater extent than $6,500 in ail, concurrent with the amount 
covered by the poliey, it shall be void, and both of euch forbidden 
acts are establiehed by the évidence on the part of the plaintiff 
to hâve been done. The plaintiff asserts, on the other hand, that 
défendant had notice and knowledge of the existence of the mortgage 
and of thé intphtion of the insured to apply for insurance to the 
amount of $10,000 in ail, through Oalhoun & Oo., its agents. To 
this the défendant replies that Calhoun & Oo. were not its agents, but 
rather the agents bf thé insured, and therefore any notice or knowl- 
edge that'CâïhQÛn & Co. may hâve had wàs not the knowledge of the 
défendant. Several witnesees testify as to the notice given to Cal- 
houn & Co. of the existence of the mortgage. Barrington was asked, 
with regard to his conversation with Ewing, of the flrm of Calhoun 
& Co., if anything was said in relation to the chattel mortgage upon 
the steamer, and replied: 
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"I told him that I had to hâve $3,500 of it written up to Captain MacFarland, 
of Everett; that I could not promise him that insurance; thât I did not know 
whether he wanted me to insure with Seattle firms or not; hliely he might want 
the same men that insured the year before in Everett; and $0,500 for my 
mother. Q. What reason, if any, did you give him for the necessity of having 
insurance written in favor of or payable to Captain MacFarland? A. That he 
held the mortgage on the steamer for that amount." 

And in an interview with Mr. Calhoun a few days later he stated 
the f ollowing language was used : 

"He (Calhoun) asked me then how much I wanted to insure for, and I told 
him the whole amount was $10,000. $3,500 of it was to go to Captain Mac- 
Farland, of Everett, and $6,500 to Mrs. Powers. I told him I could not promise 
him the $3,500 until I seen Captain MacFarland,— whether he wanted to hâve 
itor not,— but the $6,500 he could hâve; and he said, 'Ail right.' He says, 'You 
try and get the $3,500 for me from Captain MacFarland, and I will write the 
whole $10,000.' I told him, 'Ali right;' I would see Captain MacFarland, and 
see what I could do for him. He asked me what I wanted to insure $3,500 
with MacFarland for. I told him he had the mortgage on the boat for that 
amount. He said he would go ahead and Write up the $10,000 just as soon as 
I could see Captain MacFarland, whether he would get the $3,500 or not. If he 
could get MacFarland, he would write up the $10,000." 

Calhoun testifles. 

"Q. Did Captain Barrington say anything to you, at the time the insurance 
was being negotiated, about having to protect the mortgage by insurance? A. 
Yes, sir. Q. What mortgage did he state? A. He said the mortgage for the 
purchase price,— the balance of the purchase price of the i)oat to Captain Mac- 
Farland and others. I do not know the names of the others. * ■* "* Q. You 
know' there was a mortgage? A. Yes, sir. Q. And yet you allowed thèse 
policies to be delivered wlthout any permission for a mortgage on them? A. 
Yes, sir. Q. Had you given any notice to auybody about a mortgage? A. Yes, 
sir; to Mr. McKenzie. The reason that that indorsement was not on that 
policy was because Barrington did not know the names of the mortgagees, and 
I told him that we would explain the matter to the agents, and arrange with 
them so that the indorsement could be made afterwards. * * * Q. I under- 
stand you to say that the reason why you let the policy go out was because you 
had an agreement with Captain Barrington that later on that chattel-mortgage 
clause would be indorsed on the policy? A. I had both that with Captain Bar- 
rington and the agent. Q. You had that agreement with Captain Barrington 
and the agents? A. Yes, sir." 

Ewing, of Calhoun & Co., testifles that during the negotiations 
Capt. Barrington epoke about an insurance of |3,500 for the protec- 
tion of Capt. MacFarland, and that he at one time told him he con- 
templated placing more than $6,500 insurance on the steamer. 

With regard to concurrent insurance, McCormick, the agent placing 
the insurance in favor of the mortgagee, testifled that he was présent 
in the drug store of Yorke A. Barrington on the 24th day of Janu- 
ary, 1896, when Capt. Barrington had a conversation over the télé- 
phone with some persou regarding insurance on the steamer Cricket, 
and heard him say to this party, "I hâve concluded to hâve Mr. 
McCormick write |3,500 of this insurance," and request the person at 
the other end of the téléphone to deliver the policies for the other 
insurance; that at the close of this conversation Capt. Barrington 
placed an order with the witness for |3,500 insurance, and said he 
had given orders to Mr. Calhoun for |6,500, — making a total insurance 
of 110,000. 

94 F.— 63 



994 94 FEDERAL REPORTER. 

Yorke A. Barrington, a brother of Capt. Barrington, testifled, 
with relation to the same conversa,tion by téléphone: 

"He asked for Calhoun, and he talked with a gentleman, and he told them 
that he could go ahead with the ?6,500 insurance, and that he had decided to 
give McCormicIi $3,500, and my brother turned, and aslsed what company he 
represented, and McCormIck sald the Hartford, and he communlcated that to 
the gentleman at the other end of the 'phone; and then, when he got through 
with the conversation, he turned to McOormick, and told him that he should 
wrlte up the $3,500." 

From this testimony it appears that there was évidence sufificient 
to go to the jury tending to establish the fact that at the time the 
poliey of insurance was issued and deliyered to Barrington, the 
agent of the insured, Calhoun & Co., the insurance agents, had no- 
tice and knowledge of the existence of the mortgage and of the addi- 
tional concurrent insurance. There was also évidence tending to 
establish the fact that McKenzie, the agent of the défendant, had 
notice of the mortgage, and that the namé of the mortgagee was to 
be inserted in the poliey aftérwards. 

TJnder the weight of authority, the défendant is estopped from as- 
8erting the invalidity of its poliey for violation of the conditions of 
the poliey, if such alleged violation was known by the défendant at 
the time of its issue. Mesterman v. Insurance Co., 5 Wash. 524, 32 
Pac. 458. "If the agent knew of the other insurance when the 
contract was entered into, it is not only a waiver of notice, but also 
of a forfeiture on «that ground." Wood, Ins. § 406. In Beebe v. In- 
surance Co., 93 Mich. 514, 53 N. W. 818, it was held that where the 
agent of the insurance company, with knowledge as to the amount 
of incumbrance upon property insured, misstated such amount in an 
application for insurance made out by hina, and which plaintiff, 
without readiog, signed, and the agent assùred plaintiff that the 
application was ail right, and that she was f uUy protected, the de- 
fendant company could not deny its liability under a provision of 
the poliey that the application was a warranty as to the material 
facts, and that a misstatement would void it; the company being 
presumed to hâve the knowledge of its agent. The same doctrine is 
upheld in Wood v. Insurance Ce, 149 N. Y. 382, 44 N. E. 80, where 
the court of appeals say: 

"The restrictions inserted in the contract upon the power of the agent to 
waive any condition unless done in a particular manner, cannot be deemed to 
apply to those conditions whiph relate to the inception of the contract, when 
it appears that the agent ha,s delivered it and received the premiums with full 
knowledge of the actual situation. To take the beneflt of a contract with full 
knowledge of ail the facts, and attempt afterw'ards to defeat it, when called 
upon to perform, by assertlng conditions relating to those facts, would he to 
daim that no contract was made, and thus operate as a fraud upon the other 
party." ' 

In Bobbins v. Insurance Co., 149 N. Y. 477, 44 N. E. 159, the 
poliey of insurance upon certain personal property contained a 
condition that the entire poliey, unless otherwise provided by agree- 
ment indorsed thei-eon, or added thereto, should be void if the sub- 
ject of insurance be personal property, and be or become incumbered 
by a chattel mortgage. It also contained the other provisions usually 
contained in the standard fli*e insurance poliey, among which was a 
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provision making the policy eubject to the stipulations and condi- 
tions contained in it, and àlso a provision to the effect that no oflB- 
cer, agent, or other représentative of tlie company should hâve 
power to waive any condition or provision of the policy, except such 
as might, by the terme of the policy, be subject to the terms indoi-sed 
thereon or added thereto, and that as to those provisions and condi- 
tions no offlcer, agent, or représentative should be deemed or held to 
hâve waived any of them, unless the waiver was written upon the 
policy. When the policy was issued there was a chattel mortgage 
upon the property insured, but there was no indorsement upon the 
policy with respect to it. The soliciting agent who procured the 
Insurance was, however, informed as to the mortgage. When the 
testimony was closed, the defendant's counsel asked the court to 
direct the jury to retum a verdict for the défendant, on the ground 
that at the time of the issuing of the policy the property ineured 
thereby was incumbered by a chattel mortgage, and that there was 
no agreement indorsed upon the policy, or added thereto, in référ- 
ence to such chattel mortgage. llie motion was denied, and a ver- 
dict and judgment entered in favor of the plaintiff. On appeal to 
the court of appeals that court determined that it would be presumed, 
if anything had been omitted which it was necessary to do to make 
the policy valid, it was by mistake, or that the condition was waived, 
or that the défendant company held itself estopped from eetting it 
up. It was accordingly held that the company was barred from 
claiming that the policy was invalid because of the existence of the 
chattel mortgage. ' 

Notwithstanding an Insurance policy contains a proviso against 
additional Insurance except upon "the consent of this company writ- 
ten hereon," and provides also that "the use of gênerai terms, or any- 
thing less than a distinct spécifie agreement, clearly expressed, and 
indorsed upon this policy, shall not be construed as a waiver of any 
printed or written conditions or restriction therein," yet where an 
agent with whom ail the dealings were had, and whose authority 
ie not shown to hâve been restricted in any way, has so acted as to 
hâve bound himself by way of estoppel not to dispute the validity 
of certain additional Insurance on the point of consent, the com- 
pany will be likewise bound. Insurance Co. v. Earle, 33 Mich. 144. 
Insurance Co. v. Spiers, 8 S. W. 453, was a case where additional 
insurance had been procured without the assent of the original in- 
surer being indorsed upon the back of the policy, as provided by 
the terms of the policy. The court of appeals of Kentucky, in pass- 
ing upon the points involved, say: 

"It has been held in some few cases that, where the policy provides for a 
forfeiture in case of additional insurance without the written consent of the in- 
surer indorsed upon the policy, it can only be waived by a literal compliance 
with the condition. The decided current of anthority, however, is that this 
waiver may arise from the aet or conduct of the insurer; and silence for an. 
nnreasonable time upon his part, after notice or knowledge of the breach of the 
condition, will constitute such conduct. * * * The term 'void,' as used in 
the policy, is to be regarded as meaning that the insurer may, at his exclusive 
option, treat it so, and not that the contract becomes an absolute nuUity as to 
either party. The insurer may therefore, by liis conduct, waive his right of 
forfeiture, and estop himself from insisting upon it. Baer v. Insurance Ce, 4 
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Btisb, 242; * * • it may now be regarded as settled law that Insurance 
companies may, by conduct or parpl agreement, walve It [condition of forfel- 
tnre], and become estopped f rom énforcing what is but a conventional condi- 
tion of foTfelture. Insurance Oo. v. Shea, 6 Bush, 174; Von Bories v. Insur- 
ance Co., 8 Bush, 133; Insurance Co. v. McCrea, 8 Lea, 513." • 

In the case of Insurance Co. v. Warttemberg, 48 U. S. App. 344, 
34 p, 0. A. 647, and 79 Fed. 245, in this court, a portion of the prop- 
çrty ineured was incumWed by a mortgage for $1,000 at the time of 
the . in^urance. The iijsured testifled that he stated the facts con- 
cerûipg the incumbrance to the insurance agent, but an answer différ- 
ent irom that which he gave was written in the application for the 
insuçance by the agent, and assented to by the insured. This an- 
swer did not disclose the mortgage. The application contained the 
f ollowing condition : 

"It is: expressly understood and agreed that the valuatlon of ail the property 
herein descrlbed is made by the appUcant, and. If this blank be filled out by the 
agent, It Is done at dlctatlon of applieant, and every statement herein contained 
is to be deemed hls own. This company will be bound by no statement made 
to or by the agent, unless embodled in writing herein." 

The policy also contained the f ollowing: 

"This Insurance is based upon the représentation contained In the assured's 
applicatiori of feven number here^ith on flle in the company's office in San Fran- 
cisco, eULch and every statement of which is hereby speclficaily made a warranty, 
and a part hereof; and it is agreed that, If any false statements are made in 
said application, this policy shall be void. • * * No agent or employé of 
this Company, or any other person of persons, hâve power or authority to vyaive 
or alter any of the terms or conditions of this policy, except only the gênerai 
agents at San Francisco; and any waiver or altération by them must be in 
wrlting." ' , 

^ The property insured was farm property. It appeared from the 
testimony of the agent that he had authority to write commercial 
rieks for the company, but no authority to write insurance on farm 
risks. Où the submission of the case to the jury the défendant re- 
quested the court to instruct the jury to return a verdict for the 
défendant. The request was denied, and the jury returned a verdict 
ïor the plaintifif. The case was brought hère on a writ of error, and 
it was contended by the plaintiff in error that the court erred in not 
instructing the jury upon the évidence to flnd a verdict for the de- 
fendant. It was held that, as there was nothing to show that the 
insurance company would hâve declined the risk if it had been aware 
of the fact that a portion of the property insured was under a tem- 
porary incumbrance, and nothing to show that either the insured 
or the agent perpetrated any f raud upon the insurance company, 
the latter could not avoid the policy by the défense that the insured, 
in his written application, had falsely warranted that the property 
insured was not incumbered. The doctrine of this case necessarily 
includes the rule that the information obtained by the agent concern- 
ing the risk will be imputed to the company accepting the services 
and représentations of the agent in securing the insurance contract; 
but, aeide from this principle, applicable to both cases, the two cases 
are to be distinguished in matters favorable to the validity of the 
policy under considération. In the case at bar there is not a par- 
ticle of évidence tending to show that the insured, either by state- 
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ment or assent, was guilty of any f raud or déception in representing 
the condition of the propeiiy or the concurrent insurance. On tlie 
contrary, there ie évidence tending to show tliat the agent of the 
Company at Seattle was notitied by the agent who effected the insur- 
ance that the property was incumbered by a mortgage; and there 
was also évidence tending to show that the agent who effected the 
insurance had knowledge of the concurrent insurance on the mort- 
gagee's interest. 

Défendant also raises the question whether a policy of insurance 
may be varied by paroi, despite any provision to the contrary con^ 
tained in the instrument. A leading case upon this point ie Insur- 
ance Co. V. Norwood, 16 0. C. A. 136, 69 Fed. 71. Caldwell, circuit 
judge, therein déclares the early doctrine on this subject, ae main- 
tained in the case of Carpenter v. Insurance Co., 16 Pet. 495, has 
been so generally denied and repudiated by the courts of the countryi 
that it has come to be regarded as obsolète. He says: 

"It Is contended that consent to other insurance cannot be proved by oral 
évidence— First, because tlie policy provides that it shall be in wrlting, indorsed 
on the policy; and. second, because it would violate the rule against the re» 
ception of oral évidence to contradict or vary a written instrument. But it has 
been authoritatively decided that a çontract of insurance is not within the stat- 
ute of frauds, and may be bv paroi (Commercial Mutual Marine 1ns. Co. v. 
Union Mut. Ins. Co., 19 How. 318; Insurance Oo. v. Shaw, 94 U. S. 574; Hen- 
ning V- Insurance Co., 2 Dill. 26, Fed. Cas. No. 6,366); and if it can be made 
by paroi it may be varied by paroi. Parties to contracts cannot disable them- 
selves from making any contracts allowed by law in any mode the law allows 
contracts to be made. A written contract may be changed by paroi, and a paroi 
one changed by a writlng, despite any provisions in the contract to the con- 
trary." 

In Insurance Co. v. Wilkinson, 13 Wall. 222, Mr. Justice Miller re- 
fers to the great value of the rule of évidence that a written contract 
cannot be varied by paroi testimony, but further says: 

."But expérience has shown that in référence to thèse very matters the rule Is 
not perfect. The written instrument does not always represent the intention 
of both parties, and sometimes it fails to do so as to either; and where this 
has been the resuit of accident, or mistalte, or fraud rhe principle has been long 
recognized that under proper circumstances, and in an appropriate proceeding, 
the instrument may be set aside or reformed, as best suits the purposes of jus- 
tice. A rule of évidence adopted by the courts as a protection against fraud 
and false swearing would, as was said in regard to the analogous rule imown 
as the 'Statute of Frauds,' become the instrument of the very fraud it was in- 
tended to prevent, if there did not exist some authority to correct the univer- 
sality of its application. It is upon this principle that courts of equity proceed 
in giving the relief just indicated; and though the courts, in a common-law 
action, may be more circumscribed in the freedom with which they inquire 
into the origin of written agreements, such an inquiry is not always forbiddeii 
by the mère faet that the party's name has been signed to the writing oflfered 
in évidence against him." 

To the same effect is Association v. Wickham, 141 U. S. 504, 12 
Sup. et. 84, where the court say: 

"We hâve no disposition to overrule or qualify in any way the gênerai and 
familiar doctrine enforeed by this court in repeated décisions from the case of 
Hunt V. Eousmanier's Adm'rs, 8 Wheat. 174, decided in 1823, to that of Seitz 
V. Eefrigerating Co. (decided at the présent term) 141 U. S. 510, 12 Sup. Ot. 46, 
that paroi testimony is not admissible to vary, contradict. add to, or qualify 
the terms of a written instrument. The rule, however, is subject to numerous 
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qualifications, as well established as the genei:al prjnciple Itself, amonç which 
ai» tMat s'ûch-testimony. is aaiHiSSltile to Show the' ctreumstan(iéS''aMéi'*WljIch' 
thè, inattument was executed." (Insurance Co. t. Grny, 48 Ifeim: 4&tJ 28 Pac. 
6S7; Haas V. Insurance Co. (Siip.) l^ N. ï. Supp.,&)5i Insucancje.fCo. v< Barle, 
supra; Insurance Cp. V. WilWnson, ¥upïa. : , > : 

Eârol évidence is admissible to show that thestatenients given 
by the inèlUred to the agent of an Insurance companywe're différent 
from those he transeribed tnithe application hesent' to the Com- 
pany. Insurance Co. v. Pearce, 39 Kan. 396, 18 Pac. 391. 

Theiease of Pechner V. Insurance Co., 65 N. Y. 195, was some- 
what similar to the case at ba^r. The main questioia was whether 
the pblicy was void because there was other insuraince upon the 
property without the written consent of the défendant: The jury 
found a; verdict for the plaintiff, under an instruction from the 
court upon paroi évidence. Défendant assigned the ruling as er- 
ror, claiming that paroi évidence could ihave no influence upon the 
contract. The court iof appeals afflrmed the ruling of the lower 
court in thèse words : 

"Thia claîm K howevel', a. mlsappUcatlon 6f that raie, wMéh Is a cardinal 
one in «dnstructioli, and simply'designéd to àscertainthe true meànlng and in- 
tent of à Contract,' which ail parties concède tb be valid. It bas rio application 
where the valtdity or existence of the contract' itself is Ih question. It is famll- 
lar làw thàt a written instrument niay be éhown to be void by paroi évidence. 
It may be thus attacked and ovérthrown for fraud, illegallty, wànt of consid- 
ération, or other vice golng to the existence Of the instrument. If It can be so 
attacked, it can be sUstalned in the sàme mariner." . •; . 

Défendant, however, contends that any knowledge Oalhoun & Co. 
may havé had cannot be imputed td the défendant, for the reason 
that Calhoun & Co. were not its agents in effecting the insuranee 
ir(,this case. The policy in question . provides :,,iln any matter 
relating to this insuranee,- no person, unless ;4niy! authorized in 
writing, shall be deemed auuagent of this conipany." This pro- 
vision was not carried out literally with regard to Calhoun & Co., 
but it is a well-settled ruie in the law of agency that the acceptante 
and approval by the company of the acts of another in behalf of 
the company constitute a reeognlzed agency. No cotnmunication, 
either written or verbal, pàssed between the défendant and the in- 
sùred, tçuching the issuançe of the policy, but tl?e company issued; 
the policy upon the représentations of Calhoun i&OOi, and in pursu- 
ance of business methods customary between them; thus ratifying 
the action of Calhoun '&'^Oo,în its behalf, and justifying the conclu- 
sion that they wef e the. agents of the défendant ih error. 

"Where one, without objeetlon; suffers another to do acts which proceed npon 
the ground-Qf authorlty froin hlm, or by hls conduct adoï)ts and sanctions such 
acts after they are done, hewill be bound, although no prevlôus authority exist, 
in ail respects, as if the requislte power had been given in the iKfest formai man- 
ner. If he has justifled the belief of a third party that the person assumlng to 
hé hîs agent was authoriaèd to do what wasdone, it is no ansWer for him to 
say that no authority had been given, or that it did not reaqh sç> far, and .that 
the third party had acted undçra mistalien conclusion. He.is estopped to taise 
refuge in siicha défense;" "Brorison's iEx'r v. Chappell, 12 Wall 681; Lamber- 
ton V. Insurance Co., 39 Mlnn. l29, 39 ÎSf. W. 76; Abraham V, Insurance Co., 
40Ped. 717. ' j. •' 

"An agent who sollcits the in^'urànee, takes the application', receives the pre- 
mlum, and delivers the polléy, lùay, in our opinion, by his conduct or acts, bind 
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lils Company by way of waiver of a forfeiture on account of additional Insur- 
ance, in the absence of knowledge upon the part of tbe assured that bis powers 
in thls respect hâve been restricted. Tbis being so, it foUows that the knowl- 
edge of the agent, under such circumstances, is to be imputed to tbe company." 
Insurance Co. v. Spiers, supra. 

In Insurance Co. v. Pearce, supra, the question involved the pow- 
er of an insurance soliciter to bind the company. Beals was can- 
vassing for business for the insurance company, and induced 
Pearce to insure with it. When the application was taken, the 
soliciter wrote down ail of the answers, and read over a part of 
them to Pearce, who signed them, without knowing ail the answers 
that were in the application. Some of the statements written 
were false, and, upon a loss occurring, the insurance company de- 
nied its liability, claiming the policy to be void, in conformity with 
the f ollowing provision of the policy : 

"Tbis indemnity contract is based upon the représentations contained in the 
application, of even number herewith, and which tbe assured bas signed, and 
permltted to be submitted to tbis company, and which is made a warranty, and 
a part hereof ; and it is stipula ted and agreed that, if any false statements are 
made in said application, * * * this policy sball be null and void." 

The company also disclaimed liability for the acts of Beals, stat- 
ing that he was merely a soliciter, with power only to take and for- 
ward applications. In the lower court the jury rendered a verdict 
for the insured, and the suprême court affirmed the judgment of 
that court, saying: 

"The company did make him [Beals] its solieitor, and it must be presumed 
that he was given full power to take applications and give such information to 
the company as be might obtain elther from tbe applicant or from other Sources. 
For this purpose, at least, he was the agent of the company, with fuU power; 
and if he wrote down false statements after he bad been truthfully informed by 
the applicant, and after a Personal inspection of the promises, the assured sbould 
not suffer for bis misrepresentations. * * * We are of the opinion that after 
tbe défendant had received the premium of the plaintiff, and issued him a pol- 
icy, that it was estopped from denying the trutb of the statement filled in by 
its own agent in the application of plaintiff. The knowledge that Beals pos- 
sessed was, for the purposes of this action, the knowledge of the company. He 
was acting as its agent, and it was bis especial duty to ascertain the actual 
facts about the risk, as the company made him its agent for that purpose. 
* * • The current of the later authorities seems to be that the agent who 
takes tbe application and obtalns the policy must be regarded for those pur- 
poses as having full power to act for and bind the eompanj'; and, after baving 
received money from tbe insured, It cannot be heard to say that the statements 
in the application were false, when there was no fraud or attempt to decelve 
and misrepresent on tbe part of the assured." 

It is a well-known custom now for insurance comijanies to ac- 
cept applications for insurance through the médium and agency of 
insurance agents or solicitors, who procure the applications, and 
place the insurance with such companies as they may détermine, 
ïhese solicitors are furnished by the insurance company with print- 
ed arguments in favor of the spécial advantages oft'ered, and stimu- 
lating the solicitors or agents to activity by the payment of large 
commissions on premiums obtained. The party who is thus in- 
duced to take ont a policy knows little or nothing about the com- 
pany or its olBcers, but relies upon the agent who has persuaded 
him to effect the insurance as the représentative of the company 
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for ail purposes of the contract, and certainly has the right to so 
regard him. The companies hâve endeavored to establish the doc- 
trine that they can liinit the responsibility for the acts of thèse 
agents to the recéipt of the premiuin and delivéry of the policy, 
and as to ail other acts of the agent he is the agent of the assured. 
Sondé of the earlier décisions hâve supported this doctrine, but the 
tendency of modem décisions is steadily against it. The testi- 
mony shows that both Galhoun & Go. and McKenzie were engaged 
in business in the city of Seattle as Insurance agents; that it was 
ctistômaiy among the various Insurance agents of Seattle to place 
business with each other at times; that in accordance with that 
custom Calhoun & Go. dictated and made the terms of the contract 
in cOntroversy; that upon receipt of the order for insurance from 
Barrington, Calhoun & Go. placed |3,000 thereof with McKenzie, 
who at once issued the policy of the défendant for that amount in 
f avor of plaintiff's assigner, and returned the policy to Galhoun & 
Go.; that Galhoun & Go. then pasted on the back of the policy a 
printed slip containing their business card, and delivered the poli- 
cy, together with that of the Palatine Company, to Barrington, 
collectiiïg a portion of the premium at that time. Such acts tend- 
ed to establish the fact that Galhoun & Go. were the agents of the 
défendant in this transaction, and the évidence should hâve been 
submitted to the jury under proper instructions. Fidelity & Cas- 
ualty Go. v. Egbert, 55 U. S. App. 200, 28 G. G. A. 281, and 84 Ped. 
644; Insurance Go. v. Wilkinson, supra; Pitney v. Insurance Go., 
65 N. Y. 6; Giddings v. Insurance Go., 90 Mo. 272, 2 S. W. 139. It 
may be said that the insured should hâve ascertained the correct- 
ness of the policy upon receiving it. Barrington, who acted for 
the insured in the matter, testifled that he did open the policy, 
and note the company insuring, and the amount of insurance, but 
nothing more. It would certainly hâve been an actof prudence 
on his part to read the entire policy, but his neglect to do so can- 
not excuse the company for the def ault of the agent in not writing 
the contract in accordance with the représentations made by the 
insured. The insured had a right to rely upon the agent's per- 
forming his duty of making the contract in conformity with the in- 
formation given; and the agent's f allure to do so, whether the re- 
suit of a mistake or of a deliberate fraud, cannot operate to the 
préjudice of the insured. The contract of insurance is pre-emi- 
nently one that should be characterized by the utmost good faith 
on both sides. Insurance Go. v. Norwood, supra. In Kister v. 
Insurance Go., 128 Pa. St. 553, 18 Atl. 447, a policy was issued upon 
ail application in which the agent had written down answers oth- 
er than those given him by the applicant, and the insured signed 
the application in ignorance of this fact. The suprême court said: 

"A copy of the application accompanled the policy, and it is argued that Kister 
Ilnsurèd] could and ought to hâve read it, and, if he had done so, he would 
hç-ve seen the answers were untrue. Thèse are considérations which were prop- 
erly addressed to the jury. We cannot say that the law, in anticipation of a 
fraud upon the part of a ' company, Imposed any absoluté duty upon Kister to 
rea;d his policy when he recelved it, although it would certainly hâve been an 
açt of prudence on his part to do so. [Citing cases.] One thing is certain, how- 
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ever: the company cannot repudiate tlie fraud of its agent, and thus escape the 
obligations of a contract consummated thereby, merely because Kister apcepted. 
in good faith the act of tlie agent witliout examination." 

"Plaintiff had a riglit to rely upon tlie assumption that liis policy would be 
in accordance with the terms of his oral application. If the défendant desired- 
to malie it anything différent, it should, in order to make it binding upon plain- 
tiff, under the authorities in this state, hâve called his attention to those clauses 
which dilïered from the oral application." Gristock v. Insurance Oo., 87 Mich. 
428, 49 N. W. 634; Bennett v. Insurance Co., 106 N. Y. 243, 12 N. E. 609. 

Upon the law as stated, and a review of the évidence, it is clear 
that questions of fact were presented which should hâve been sub- 
mitted to the jury. The judgment of the circuit court is therefore 
reversed, and the cause remanded, with instructions to grant a 
new trial. 



In re ARXOLD. 

(District Court, D. Kentucky. June 8, 1899.) 

Bahkbdptct— Dissolution dp Liens — "Pekmitting" Attachment. 

TJnder Bankruptcy Act 1898, § 67c, providing that an attachuient in a suit 
begun within four months before the filing of a pétition in bankruptcy 
against the défendant shall be dissolved by the adjudication in bankruptcy 
"if it appears that said lien was obtained and permitted while the défend- 
ant was insolvent and that its existence and enforcement will work a préf- 
érence," the défendant "permits" the creditor to obtain such lien if he 
suffers grounds for an attachment to arise, and does not in good faith 
prevent or resist the creditor's proceedings; and it is not necessary that 
there should bave been, on the part of the défendant, any positive act of 
consent or assistance in its procurement. 

In Bankruptcy. On review of ruling of référée in bankruptcy. 

William Marble, for claimant. 
Ward Headly, for bankrupt. 

EVANS, District Judge. In thie case the voluntary pétition was 
flled on the 24th day of February, 1899, and the petitioner was ad- 
judicated a bankrupt on the 4th day of March thereafter. At the 
firet meeting of creditors, on the 16th day of March, Phil. Foerg âled 
a claim for $766.66, which he had proved as a preferred claim, upon 
the ground that it was made such by a lien which had been created 
by the levy of an attachment from the state court, obtained on the 
17th of Febi-uary, 1899. This being within four months before the 
adjudication in bankruptcy, other creditors resisted Foerg's claim to 
priority; and, the matter coming up before the référée, he decided 
against Foerg's claim of préférence based upon the lien under his 
attachment, and held that he was entitled only to participate in the 
aseets of the bankrupt as an ordinary creditor. From this ruling 
of the référée, Foerg has prosecuted a pétition for a review. The 
facts do not fully appear from the report of the référée, but in the 
brief filed in the behalf of Foerg this statement is made, namely : 

"It is admitted by Foerg, the creditor, that his suit in the state court was 
commenced, and his attachment was obtained by him and levied, within four 
months before the filing of the pétition in bankruptcy, and also that the attach- 
ment was obtained while the défendant was insolvent, and that its existence 
and enforcement will work a préférence," 
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Clause cèf section 67 of the bankrupt act, so far as the same need 
be coirsidered! on this heàring, is as follows: 

"A lien created by or obtalned in or pursuant to any suit or proceeding at 
law or in equity, including an attachment upon mesne process or a judgment by 
confeèsfon, w'hicH was begun against à person witliin four months before the 
flUng of a pétition in banliiuptey by or against sucli person shall be dissolved 
by the adjudication of such person to be a banltrupt if it appears that said lien 
was obtalned ànd permltted while the défendant was insolvent and that Its 
existence and enforcement wlU work a préférence." 

The attachment having been levied within four months next pre- 
ceding the adjudication iïi bankruptcy, the lien claimed by the créd- 
iter as haVing been thereby secnred was dissolved, unless a proper 
construction of the clause of the banliruptcy law just quoted otherwise 
requires. As shown, it is admitted that the bankrupt was insolvent 
when the lien was obtained, and that its existence will work a préf- 
érence; but it is contended on behalf of the ereditor that the lien 
must not only hâve bëen obtained, but that it must hâve been "per- 
mitted" by the bankrupt, by some positive act of consent or assist- 
ance in its procurement, in order to work that resuit. The court does 
not so undélrstand the law, but is of opinion that the word "permit- 
ted," in the, section quoted, must be considered as synonymous with 
"suffered." iThe bankrupt "permîtted" the lien to^be obtained when, 
by not paying the debt, and otherwise, he suffered or allowed or per- 
initted the grotinds for the attachment to arise, and when he did not 
in good fàith prevent. Or at least reeist, the effort of the créditer to 
obtain the lîèn by means of the attachment. As it is admitted that 
the bankrupt was insolvent at the time the lien was obtained, and 
that the resuit of the existience of the lien would be a préférence to 
Foerg, the views of the référée were correct, and his ruling iâ ap- 
proved. 
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(ClrciiijHî Court of APPeals, Second; Circuit. May 25, 1899.) 
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C08TOM8 DnTlliS+-CliA88IFICATION— StIÇKjS OF CarbOIT. ,| ^ I , 

, ; Carîwn Sticks, 36 inches l(Mg, Intended for ultlmate use io eleçtclc Ught- 

ing, but whiçh requlre to bë eut înto sultable lengths, tlie ends of which 

must BepoïAted or grdurid, liëfore 'thë^ ban be so ùfeëâ, are dutiable nnder 

■'■' paragi^ph 9T 'àf the tarlfîiactbf 1897,. as: articles orwaces cOniposediWhoUy 

i i of Carbon; ^ Mot speciaUyi pfcovided for, , and not under paragraph 98, as car- 

, ,i, bons for elecl^lG lighting, j, ,: . 

.iiippeàl from thç Circuit! Coiift of the United States for the South- 
eH District 'ofl^fëwYoïîk."; 

ïhis causé coihes hère updn appeal from a décision of the circuit 
court, S6ilithei*n district '<if New York, reversihg à décision of the 
bbard of geherèl appra,isersi, which feversed a décision of the col- 
lector of the port of lîeW York touching the assessment of duty 
upon certain importedmèrchaadise. The facts appear in the opin- 
ion. 
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D. Frank Lloyd, for tlie TJnited States. 

W. Wickham Smith, for appellee. 

Before WALLACE, LACOMBE, and SHIPM AN, Circuit Judges. 

PEÉ GDKIÀM. This cause arises under the tariff act of 1897. 
The relevant paragraphe are found in Sehedule B, "Earths, Earth- 
enware, and Glassware," and read as foUows: 

"{ffj) Artibles and wàtes composed wliolly or in ehief value of earthy or 
minerai; substances or carbon, not specially provided for in tliis act, if not 
decorated in any manner, thirty-five per centum ad valorem; if decorated, forty- 
live per centum ad valorem. 

"(98) Gas retorts, three dollars each; lava tips for burners, ten cents per 
gross and flfteen per centum ad valorem; cîirbons for electric ligliting, nlnety 
cents per liundred; fllter tubes, forty-flve per centum ad valorem; porous car- 
bon pots for electric batteries without metallic connections, twenty per centum 
ad valorem." 

It is iconfended by the collecter that the articles are covered by 
paragraph 98, as carbons, rods, or sticks for electric lighting. In- 
asmuch as they were 36 inehes long, "which length," he asserts, 
"is equal to three carbons of the extrême length for electric light- 
ing," the collector assessed them at the rate of |2.70 per 100 sticks. 
The board of gênerai appraisers held that they should be classified 
under paragraph 97. The circuit court held that the collector's 
classification was correct, but that he ^hould hâve assessed them 
at 90 cents per 100 only. 91 Fed. 638! No testimony was taken 
in the circuit court. The flndings of fact returned by the board 
of gênerai appraisers are supported by the évidence before them, 
and readas follows: 

"(1) The goods consist of sticks or rods of carbon, imported in lengths, re- 
gpectively, of 36 inclies. 

"(2) The articles are not suitable or capable of tieing used for electric lighting 
in the lengths and condition in which they are imported, but, in order to adapt 
them îùT such use, it is necessary to eut them up into shorter lengths, to point 
some of them, and smooth or grind the ends of others. 

"(3) Prier to .luly 24, 1897 (the date of the présent tariff act), carbons of thèse 
lengths were not imported nito this eountry. They were then imported com- 
monly in lengths varying f rom 4% to 14 inehes, and occasionally as long as 16, 
and perhaps 20, inehes; the greater number being 12 inehes long." 

Accepting thèse flndings as correct, we concur in the conclusion 
of the board that, although ultimately intended for electric light- 
ing, the fact that it is necessary to bestow further labor on them, 
in order to fit them for such use, precludes their inclusion in para- 
graph 98. Inasmuch as they are not specifically provided for in 
paragraph 98, they come within the gênerai phraseology of para- 
graph 97, being "articles or wares composed v^holly of carbon." 
This paragraph, it should be noted, is changed from the sitnilar 
one, in the act of 1894 (paragraph 86), which was recently consid- 
ered by us in U. S. v. Eeisinger (Dec. 7, 1898) 33 C. C. A. 395, 91 Fed. 
112, by the insertion of the word "carbon." The décision of the 
circuit court is therefore reversed, and that of the board of gênerai 
appraisers is afHrmed. 
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WHLSBACH LIGHT CO. v. REX INCANDESCENT LIGHT CO. 

; (pircuït Court, S. D. New York. AprU 23, 1898.) 

Patents— Incandescent Mantles for Lights. 

The Rawson patent, No, 407,963, for Improvements in incandescent 
mantles for gasliglits, fteW valid, and infringed, on motion for a preliminary 
Injunctlon. ■ . , 

TMs was a sait in equity by the Welsbach Light Company against 
the Kex Incandescent Light Company for alleged infringement of a 
patent for incandescent mantles. Tbe cause was heard on a motion 
for preliminary injunction. 

John R Bennett, for the motion. 
ïx)tiis Hicks, opposed. 

LAOOMBE, Circuit Judge. This ie a suit to prevent infringement 
of the flrst claim of United States patent No. 407,963, dated July 30, 
1889, to Eawson and another, fOr production of incandescent mantles. 
This patent was before Judge Townsçnd, and the claim sustained, in 
the receïit suit in this court of Same Complainant v. Sunlight Incan- 
descent 'Oo., 87 Fed. 221. It was'heM that the inyention covered by 
the patent was a most meritorious ohe; that the patentées may be 
regajdeii as pioneers; that the patient should not bè narrowly inter- 
preted, but should be so construed as to coA'er a btoad range of 
e'quivalents; and that it did cover inantles coated "by dipping or im- 
jûérsing them in a solution composed chiefly of collodion, with the 
addition of a small pereentage of castor oil." Under familiar prac- 
tice, that décision will be followed hère unless somé peculiar circum- 
stainces are Shbwn. Wo patent, no prior publication, no authority 
npt before Judge Townseod, is presented hère. The proposition ad- 
ya,nced upon the argument that no serions défense was made in the 
earlier suit flnds no support in the record, in the briefs, or in the 
argument of counsel for the défendant in that case, a shorthand re- 
port of which bas been submitted on this motion. Four afifidavits 
(not properly verifled for use in this action, but which may neverthe- 
less be filed with the other papers) hâve been presented, asserting that 
afflants know of the use of the patented method prior to the patentée'» 
application. This is what usually happens after a patent bas been 
siistained at final hearing, and this court is slow to accept such ex 
parte statements as sufflcient to do away with the presumption aris- 
ing from a decree at final hearing sustaining the patent. Infringe- 
ment is sufficiently shown. Indeed, when the patent is broadly con- 
strued, as Jradge Townsend held it should be, it is hardly disputed. 
Mption granted. 



WELSBACH LIGHT CO. V. REX INCANDESCENT LIGHT CO. 1005 

WELSBACH LIGHT OO. v. APOLLO INCANDESCENT GASLIGHT CO. 

(Circuit Court, S. D. New York. July 12, 1898.) 

Patents— Preliminary Injunction— Lapsing of Foheign Patent. 

The question wliether or not the granting of an American patent is im- 
proper wliere a foreign patent for the same invention lias lapsed between 
tlie application for and the granting of the American patent is of so doubt- 
ful a character, nnder the décisions of the suprême court, that it should not 
be decided on a motion for preliminary injunction, and such motion should 
accordingly be denied. 

This was a suit in equity by the Welsbach Light Company against 
the Apollo Incandescent Gaslight Company for alleged infringement 
of letters patent ^o. 407,963, granted July 30, 1889, to F. W. & W. S. 
Kawson, for improvements in incandescent mantles for lights. The 
cause was heard on a motion for preliminary injunction. 

John R. Bennett and Joseph H. Choate, for the motion, 
EdQiund Wetmore, opposed. 

LACOMBE, Circuit Judge. Upon thisi application the question is 
raised whether or not, by reason of the circumstance that a prior for- 
eign patent for the same invention lapsed subséquent to the applica- 
tion, but before the issue of the United States patent, such United 
States patent was improperly issued. Under décisions of the su- 
prême court there is so much doubt as to the correct answer to this 
question that it should not be decided upon preliminary motion, but 
upon flnal hearing, so that the party who may be defeated upon ap- 
peal may be in a position to apply to that court for a certiorari, should 
it be so advised. Motion denied. 



WELSBACH LIGHT CO. v. REX INCANDESCENT LIGHT CO. 

(Circuit Court, S. D. New Yorlî. August 1, 1898.) 

Patents— Preliminary Injonction. 

The fact that a prior foreign patent lapsed between the date of the 
application and the date of issuance of the American patent renders the 
latter of such doubtful validity that a preliminary injunction thereon should 
not be continued. 

This was a suit in equity by the Welsbach Light Company against 
the Eex Incandescent Light Company for alleged infringement of let- 
ters patent No. 407,963, issued July 30, 1889, to F. W. & W. S. Kaw- 
son, for improvements in incandescent mantles for lights. A pre- 
liminary injunction was heretofore granted. See 94 Fed. 1004. 
The défendant now moves to vacate said preliminary injunction on 
the ground that a French patent for the same invention had lapsed 
between the date of the application for the patent in suit and the 
date of its issuance. 

Louis Hicks, for the motion. 
Joha B. Bennett, opposed. 
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LACOMBE, Circuit Judge. At the time motion for preliminary in- 
junction Wlàei fliëide (94 Fed.' 1004) défendant kiiew nothing about 
expiration of the Frencli patent, and introduced no évidence on that 
point. Since then the casé agaiiist the Apollo Company (Welsbach 
Light Co. Vi Apollo Incandescent Gaslight Co., 94 Fed. 1005) came 
on to be heàrdj^tod the défense of expiration of such patent was îully 
presented. jHus court found that it ra'ised objections to complain- 
ant's relief wbicb.should not be passéd upon in preliminary motion, 
and therefore refused injunction pendente lite. Défendant now pré- 
sents affidavits setting up the facts as to French patent as they were 
deyeloped on the ApoUO; Case. Although this défense cornes to light 
rather late, there is no good reason why this particùlar défendant 
should be enjoined while others are left free to infringe, and the mo- 
tion to vàcatepreliminary injunction îs granted, for the reason stated. 



WELSBACH LIGHT 00. v. REX INCANDESCENT LIGHT OO. 

(Circuit Court, S. D. Ne-?? York. May 26,1899.) 

1. Patents— Pkeliminaky iNJtJNCTiON — Effèct op Prior Décisions. 

When a patent has been establigHefl IJy a décision of a circuit court after 
carefui; considération upon a full record, anotlier judge sitting subsequently 
in the same court in a différent case, updn an application for preliminary 
injunction on ex parte papers, may well deem himself constrained to adopt 
the rulings in the prior case, even agalnst his Own judgment, when the facts 
are substantially the game. 

2. SaMB — EïFBCT OF POREIGN DECISION. 

Where a patent has been sustainçd on final hearing by an American court, 
the fàct that sincé such décision an Englîsh court, construing a British pat- 
ent for the same inventioh, has reached a différent conclusion, is no reason 
why the same American court, in a subséquent suit, and on a motion for 
preliminary injunction, should refuse to foUow the earlier American dé- 
cision, especially when the language of the two patents is not identical. 

3. Same. 

The Eawson patent, No. 407,963, for improvements in incandescent man- 
tles for lights, intended to make such mantles stronger, so that they can be 
handled and transported without breaking, was not anticlpated by the 
French patent to Welsbach, No. 172,064, nor by the EngUsh patent to the 
same inventor, dated December 12, 1885. Held, therefore, on motion for 
preliminary Injunction, that the Rawson patent was valid, and infringed. 

This is an application for a preliminary injunction against défend- 
ant to restrain continued infringement of United States lettere pat- 
ent No. 407,963, for production of incandescent mantles, granted 
July 30, 1889 (upon application flled Angust 21, 1888), to F. W. & 
W. S. Eawson, and subsequently assigned to complainaut. The pat- 
ent states that the invention was patented in England September 1, 
1886, in Germany July 24, 1887, and in France November 2, 1887. 

John E. Bennett, for the motion. 
Louis Hicks, ôpposed. 

LACOMBE, Circuit Judge. The Welsbach incandescent mantle is 
a light hood or frame, which is suspended over the flame of a Bunsen 
burner so as to become heated by it to incandescence, causing it to 
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émit a large body of brilliant light. The hood itself is made of ligbt 
network fabric, — such as muslin, — which, after being impregnated 
with solutions of salts of tbe eartby oxides of rarer metals (snch as 
zirconium, lanthanum, etc.), is exposed to the beat of a flame. "The 
material of the fabric — generally cotton — ^is soon consumed, leaving 
a skeleton hood or frame, consisting of the incombustible or infusible 
products of the salts that were employed for impregnating the fabric, 
and this skeleton hood or frame will remain effective as an illuminant 
for hundreds of hours." Although strong enough to resist the move- 
ments of the ignited gas and the distortions produced by ignition and 
extinguishment, the hood or mantle is in fact but an ash, extremely 
fragile, and liable to go to pièces if handled, or allowed to corne into 
contact with any hard body. This peculiarity precludes transporta- 
tion of the mantles from manufacturer to consumer after the cotton 
has been burned out, and the article put in the condition for use in 
which the consumer wishes to hâve it. To meet this condition, it 
used to be the practice (and, according to défendant'» affidavits, it is 
still the practice in Austria) to send the mantles impregnated with 
the solution of Welsbach, but not burned out at the factory, to the 
agents of the company, to be by them burned out at their shops, and 
then placed upon the gas bumer in the house of the consumer. It 
was the object of the Eawsons' invention to dispense with this meth- 
od of distribution, and to put the mantles into such a condition that 
they could, after being burned out, be transported in convenient 
packages, like other merchandise. The spécification sets f orth : 

That "the object of our improvement is to render thèse mantles, after Igni- 
tion, sufflciently hard and résistant to allow of pacU;ing and handling without 
fear of breakage in the transport. ♦ * * Difficulty has been found hereto- 
fore in the transport of thèse mantles without brealîage, and varions methods 
hâve been proposed. This difficulty our invention is designed to overcome 
by dipping the mantles, after they hâve been given their proper shape, into a 
liquld which will thoroughly penetrate the pores of the material, and will 
af terwards set to such a degree of hardness as to protect the material from dan- 
ger of breakage in packing or handling, and which can afterward be removed. 
without mechanical injury to the mantles, or without leaving any objectlonable 
residue. • * • We hâve found that a very satisfactory method of carrying 
out our invention consists in dipping the cône into a hot solution of volatile 
hydrocarbon— such as benzine— mixed with paraffine wax or paraffine alone. 
By thèse means the mantle is covered with a thin coating of wax, which be- 
comes sufflciently hard on cooling to allow of packing and handling without 
fear of breakage. The paraffine is capable of burnlng away without any residue 
except Carbon, which will always be burned completely away by the flame 
of the Bunsen burner. * • * other materials may be employed as long as 
they set hard at ordinary températures, and burn away without mechanical 
destruction to the mantle, and without leaving any residue, which would injure 
the llght-giving properties of thé mantle. The materials referred to as being 
capable of use in lieu of paraffine may be any solid hydrocarbon of a high 
boiling point, and many resins and gums soluble in spirit, such as alcohol, etc. 
Shellac will serve the same purpose, but not quite as advantageously." 

The claim is: 

"(1) The herein-described improvement in strengthening Incandescent man- 
tles, consisting in coating the completed mantle with paraffine or other suitable 
material, substantially as set fprth." 

The patent nôw in suit came before this court in the case of Wels- 
bach Light Co. V. Sunlight Incandescent Gas Lamp Co., and at final 
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hearlng upon pleadings and proofs,:and after a three days' argument, 
was, carefully «onsidered by Judge Townsend. His opinion will be 
found in 87 Fed. 221. The matters discussed upon that hearing and 
disposed of in the opinion were anticipation, state of the art, con- 
struction of the patent, range of équivalents, and infringement. Eef- 
erence may be had to the report, but it may be said briefiy that the 
court found that there was no anticipation in the patents of Bright, 
Grwyûn, Toppan, or Clamond; that the state of the art was such that 
the Eawson invention was a highly meritorious one; that the évi- 
dence indicated "not only the présence of inventive genius, but 
claimed for the invention the rank of a pioneer" ; that because the in- 
vention was of such rank the patent should not be narrowly interpret- 
ed, but should be so construed as to cover a broad range. of équiva- 
lents; that the process of the Sunlight Company, which consisted in 
dipping or immersing the bumed out mantles in a solution composed 
chiefly Of collodion, with the addition of a small percentage of castor 
oil, was an infringement, because, although such a collodion solution 
was not speciflcally mentioned in the patent, its mode of opération 
wae well known, and it was fairly within the words of the spécifica- 
tion, "Other materials may be employed as long as they set hard at 
ordinary températures, and burn away without mechanical destruc- 
tion to the mantle." In this state of affairs the granting of a pre- 
liminary injunction against a défendant using substantially the eame 
collodion mixture, and producing no new évidence of anticipation or 
as to the state of the art, would seem to be a foregone conclusion ; and 
the writer so held when this application was flrst made in April, 1898. 
Welsbach Light Oo. v. Kex Incandescent Oo., 94 Fed. 1004. What- 
ever may be the practiee in other circuits, there has been hère no de- 
parture from that laid down in American Paper Pail & Box Go. v. 
National Folding Box & Paper Oo., 2 C. C. A. 165, 51 Fed. 229, which 
indicates that when a patent has been established by a décision of a 
circuit court, after careful considération upon a full record, another 
judge sitting subsequently in the same court upon application for 
preliminary injunction on ex parte papers might well deem himself 
constrained, contrary, even, to his own judgment, to adopt the rulings 
of his own court, since he does not sit as a court of review to reverse 
upon substantially the same record, the décision of a judge of co- 
ordinate jurisdiction. A re-examination of the rulings made upon 
the original hearing is to be sought not in the circuit court, but in the 
circuit court of appeals. It is not the practiee, upon subséquent mo- 
tions of this character, to go over the entire record before the judge 
who heard the original cause at final hearing. His statements of 
fact are assumed to be accurate, and his rulings of law eound. In the 
case at bar, however, there has been a most persistent réitération of 
the proposition that there was to be presented new évidence as to 
the etate of the art, which would be of such a character as to throw 
a new light upon the record presented to Judge Townsend, and to 
show that he was entirely misled as to the bearing of the évidence 
which he considered. With considérable doubt as to the accuracy Of 
this suggestion, this court has again carefully examined the entire 
record in the Sunlight Case (including the briefs of counsel therein), 
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and bas givai close attention to the opinion of Justice Wills in Sun- 
light, etc., Go. V. Incandescent, etc., Co., 14 Pat. Des. & Trade-Mark 
Cas. 757, upon which so much stress bas been laid. The resuit bas 
been an entire concurrence in ail of Judge Townsend's conclusions. 
It is difScuIt to see how, upon the record before bim, he could bave 
decided otberwise. Indeed, it is quite apparent tbat Mr. Justice 
Wills àlso regarded the Kawsons' invention as a highly meritorious 
one, involving "so much of invention and independent tbougbt and 
considération tbat it may very well stand, notwitbstanding tbe an- 
ticipation of the idea in the rough," and tbougbt tbat tbe alleged 
anticipations relied on were, as be expresses it, "miles off." It is true 
tbat he held a collodion solution not to be an infringement of tbe 
Englisb pat«it wbicb was before bim, partly, perbaps, because the 
English courts are not quite so libéral as our own in applying the doc- 
trine of equival«icy in favor of a. pioneer patent; but principally 
because of the phraeeology of tbe spécification, wbicb is not identioal 
with tbat of the American patent. He found tbat the patentée bad 
a right to claim a lai^e number of substances; tbat there are substan- 
ces which "set" by cooling and wbicb "set" by evaporation, botb of 
wbicb th«y could bave included; but tbat, inasmuch as they used tbe 
phrase, "set hard at ordinary températures," and did not anywbere in 
the patent refer to a single substance which would "set" otberwise 
than by réduction of température, they must be conflned to a hot- 
process coating. In the United States patent, bowever, the pat- 
entées mention shellac, which may be used bot, but is usually used 
cold. It is tbougbt that, in view of the différent phraseology of the 
twG patents, there is no conflict between Judge Townsend and Justice 
Wills ; but, if there were, the proposition that tbis court sbould f ol- 
low the English décision as to the range of équivalents rather than 
that of Judge Townsend, is preposterous. 

The next question is, what new évidence, not presented at final 
hearing, is now before the court? Besides an English patent to 
Paget, the application for which is subséquent in date to tbe Rawsons' 
application for their Englisb patent, two patents to Welsbach bave 
been introduced. The first is a French patent, No. 172,064, deposited 
November 4, 1885, to which a certificate of addition was deposited 
April 22, 1886, and published during the third three months of 1886. 
The part of said certificate of addition relied on reads as foUows: 

"To protect the tlssue, and in particular to prevent it from being Injured by 
the jet of gas, one can introduce into It some stronger threads, as is shown in 
figure 7. Likewise, in order to strengthen the parts of the finished mantle 
which are exposed to the flrst contact with the flame when It Is in use, they 
are coyçred, by means of a smali brush, with a certain quantity of the same 
solution In a rather concentrated state, or, rather, one plunges them into the 
solution which, when one beats them anew to Incandescence, is also converted 
to earthy substance. In order to make the finished mantle adhère very firmly 
to the platinum wlre forming a support, tbe parts In contact with the metallic 
wire are treated In the same manner. For thls purpose one can employ the 
same solution of sait, or, in préférence, a solution of about equa! parts of 
nitrate of magnésium and nitrate of aluminium, to which one can add phos- 
phoric add. One can also, for this purpose, employ nitrate of béryllium. The 
mantles can be plunged into the sald solutions either before or after the com- 
bustion of the fibrous structure." 
04 P.— 64 
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The second new patent is the English patent to Welsbach, No. 
15,266, December 12, 1885, published April 24, 1886. It contains 
thèse clauses: 

"In order to protect the fabrie, and prevent Its rupture when it is exposed 
to a strông current of gas, stronger threads can be added to the fabrie before 
it is converted Into ashes. Also the fabrie can be painted with, or dipped into, 
a concentrated solution of the salts, so as to provide a f resh layer of the metal- 
lic §alts, which become fully oxidized soon after the fabrie bas become incan- 
descent. In order to strengthen the connection of the cône of eartlis to the 
platlnum wire, those parts of the fabrie which are next the wire are more fully 
impregnated with the solution, or with a solution of about equal parts of 
nitrates of magnésium and aluminium." 

Exactly what this process of Welsbach's was may be made clearer by quota- 
tion from the patents which were before Judge Townsend. The German pat- 
ent to Welsbach, issued April 15, 1887 (No. 89,612), says: "To protect the tis- 
sue, malïily to prevent a bursting of the saœe by the emanating gases of the 
fiame, stronger threads may be insetted before incinération. For the same pur- 
pose, to strengthen the parts of the flnlshed mantle exposed to the flrst attack 
of the gases, said parts are covered with a rather concentrated solution of the 
salts mentioned by means of a little brush, or covered with a new coating by 
immersing them. Thereafter, through an incandescence of the whole tissue 
for a second of tlme, the earths are again set free. To attach the finished 
earth mantle very flrmly to the supporting platinum wire, so that the mantle 
can withstand any vibration, the parts of the mantle in contact with the 
platinum wire are treated in the same manuer. For this pui-pose the same 
solutioti is used, or, preferàbly, a solution of about equal parts bf nitrates of 
magnésium and aluminium with an addition of phosphoric acid. Nitrate of 
béryllium can be used in the same way for the fixaition. The mantles may be 
covered with the above solutions either before or after the incinération. In 
produclng the 'Zirconia mahtles,' the mantle is gradually lifted when its upper 
part is fully incandescent.'" 

In; the other Germai patent, issued to him December 17, 1887 
(No. 41,945), Welsbach, by an am,endment suggested October 20, 
1886, added the following: 

"As an inclnerated mantle iâ very délicate, and quite readily destroyed, al- 
though knit mantles can even be touehed by h,and aiid deformed by gentle 
pressure, without being destroyed, but will return to their original shape after 
the pressure is removed, yet sueh. an Incandescent mantle cannot stand any 
longer traiispôrtation, especiâlly when exposed to uneven and violent shocks. 
If, howëvërs 'such an inclnerated mantle W coated with a substance which is not 
brittle* and canbe burlied with perfect ease, and which will permit of the single 
particles being displaced only within their llmit of elasticity, the incandescent 
body, eyen in its inclnerated condition, will stand without danger any trans 
portatiôni To proâuce this Coating, the" ready inclnerated mantle is dipped 
for a moment into a very diJute solution of caoutchouc, or into coUodlon, or 
some Uke substance, and is then slowjy dried. At the flrst moment of the 
subséquent' incandescence of thé mantle, this coating is completely destroyed 
by the flairïé, and the mantle Is left behind in its orlginar shape." 

For this no claim is made in No. 41,945, Thèse two patents last 
quoted from, it will be noted, are subséquent toEawsons' invention 
as disclosed in the English patent of September 1, 1886, 

It is quite apparent tha.t the process set forth in the two new pat- 
ents is not the same as that described îh those last quoted from, which 
were before Judge Townsend; and it seems entirel; clear that it in- 
volves a différent invention from that covered by the patent in suit. 
What Welsbach disclosed in thote eârlier patents was a eubsidiary 
treatment, which lay closely within the Unes of his original invention. 
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Bj substantially repeating his original process, he reiriforced his 
mantle so that it might the better withstand the strains to which it 
might be subjeeted while in use. He bad no intention tbereby to pro- 
tect sucb mantle, and there is not a scintilla of évidence to sliow tbat 
he did by sucb process in fact protect his mantle, against the rough 
handling of transportation. Subséquent to the dates of thèse early 
patents, he refers to his mantle as too fragile to witijstand contact 
with hard substances. That he himself regarded the two processes 
as involving différent inventions is apparent from the history of the 
abandoned application for United States patent, which he made with 
Haitinger, March 31, 1888. In this both procèsses are described 
separ-ately, and separately claimed. The process of strengthening by 
dipping in a very dilute solution of caoutchouc, collodion, and the 
like, etc., was rejected upon the Eawsons' English patent. There-, 
upon the application was abandoned, and Welsbach subseqùently ap- 
plièd for and obtained United States patent for his process of re-en- 
f orcement by re-immersion in his original solution. The new patents 
therefore do not impair in any way the soundness of Judge Townsend's 
conclusion as to the novelty and meritoriousness of the patent. 
The suggestion of lack of utility is wholly without weight. If the 
"soft mantles"— that is, mantles from which the cotton bas not been 
bumed ont — are quite as convenient for distribution and use as those 
which hâve been treated aeeording to the process of the patent, de- 
fendant may freely use them. But the exhibition on the argument 
inclines the court to the opinion that the consumer is likely to prefer 
the improved article. 

Défendant bas introduced four affidavits to show prior use at the 
Mboratory of one Charles M. Lungren. Lungren himself, ho's^ever, 
in an answering affidavit, fixes the date (by référence to the formation 
of the Lungren Incandescent Gas Light Company) too late to affect 
the validity of the patent. Accepting the conclusion in the Sunlight 
Case that the patentées are entitled to a libéral application of the 
doctrine of équivalents, it is unnecessary to discuss the question of 
infringement. The solution of the défendant in this case is sub- 
stantially the same as in the Sunlight Case (collodion and castor oil), 
with a slight admixture of water. Preliminary injunction may issue. 
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BARRY TOWIKG & WBECKING CO. et al. v. INTEIW3CEAN GOAL & 

COKE 00. et al. 

(Circuit Court of Appeals, Eighth Circuit. May 9, 1899.) 

Nos. ±,149, ^,150. 

Maritime Lien — Suit to Enpobce — Efpect dp Bklease on Bond. 

A release to a clalmant under an appraisal and stipulation or bond, not 
made undér the limited Uability aet, of a part of the res seized under a 
libel in àdmiralty bas tbe same efCect upon the liens upon the part re- 
leased that a discharge of the entlre res under a llke appraisal and stip- 
ulation or bond would bave had upon the liens upon tbe whole thlng, wMcb 



1012 94 FEDERAL REPORTER. 

Is to discharge the Uens of those whp were parties to the proceedlng when 
tbe release was made, but no othersl 

8. SAteK— Incônsistent Claims. 

An interyener in a suit to enforce liens agalnst a yessel, who claims own- 
ersbip of a part of the property libeled, and obtains its release on ap- 
praisal and bond, cannot, by subsequently setting up a claim to a lien in 
his own behalf, become entltled to share in the proceeds of the bond and 
the remaining property. 

& SAMiai— NBCBSStIfT OF Cboss Libel. 

Respondents In! a suit to enforce maritime liens are required to file cross 
libels, to talie out process, and haye It served in the iisual way, if they hâve 
liens which they wish to enforce, and cannot obtain such relief by merely 
pleadlng thelr claims in their answers. 

Appeals from the District Court of the United States for the Dis- 
trict of Minnesota. 

% ' ■ 

Thèse are appeals from two decrees in admiralty rendered In pro- 

ceedings against the steamer Belle P., Cross. On December 14, 1896,. 
Gùsta-(^e Herman, . Balph E. Herman^ and Edward G. Ashley filed a Ilbel 
in ' the court beloW against this steamer, her engine, boilers, taclile, ap- 
parel, and furniture. This libel was in the usual form, except that it 
contained an allégation that, after the supplies on account of which it 
was: filed had been furnished, the pwner of the vessel had taken her 
engine, boilers, aiid machinery out of her huU, and had placed them in 
the steam tug G. A. Tomlinson. A monltion Issued on the libel, and the 
marshal arrested the huU of the Belle P. Cross, and also her engine, 
boilers, and machinery, which he found in the G. A. Tomlinson. On 
Ivlarch 8, 189T, the appellant the Hawgood & Avery Transit Company 
petitloned the court for an appraisal of the engine, boilers, and machinery 
in the Tomlinson. An appralser was appolnted, and an appraisal thereof 
was made pursuant to a stipulation signed by the transit company, and 
ail those who had then filed libels against the steamer Belle P. Cross or 
its engine, boilers, and machinery. This stipulation recited that it was 
made "for the purpose of flxlng a value thereto, and to enablé said prop- 
erty to be released under the provisibhs of rule 17 of this court and the 
statute In such case made and provlded." The appralser flxed the yalue 
of the engine, boilers, and machinery at $2,000. The transit company 
executed and lileâ,.a bond for this ^.mount for the beneflt of ''whom it 
may concern," cohditiotied that If that company should abide by ail the 
orders of the court, and pay the amount awarded by the final decree, the bond 
should be vold. Upon the flllng of this bond, and on March 10, 1897, the en- 
gine, boilers, and machinery were released and surrendered to the transit com- 
pany pursuant to an order of the court to that efCect. But the huU of the 
steamer Belle P. Cross remained in the possession of the marshàl. After this 
release, and on Aprll 3, 1897, the Inter-Ocean Ooal & Coke Company flled an 
intervenlng libel against the Belle P. Cross and her boilers, engine, and machin- 
ery, and caused the engine, boilers, and machinery to be again arrested in 
the tug Tomlinson under a monitlon issued upon this libel. On Sep- 
tember 4, 1897, the Barry Towing & Wrecking Company, which had suc- 
ceeded to the title of the transit company, filed a claim for this engine, 
thèse boilers, and this machinery, and gave a bond in the sum of |2,329.66 to 
R. T. O'Connor, the marshal of the district, which recited the flling of the inter- 
venlng libel and the seizure of the engine, boilers, and machinery thereunder, 
and was conditloned that the wrecking company should abide by and perform 
the decree of the court in relation to the claim of the coal and coke company. 
On September 11, 1895, the wrecking company flled an answer to the intervening 
libel, in which it set forth the prlor proceedings, which we hâve detailed, alleged , 
that it had bought the engine, boilers, and machinery for value, and wlth- 
out notice, on April 1, 1897, that 1^ was the owner thereof, and that the 
release of March 10, 1897, discharged this property from ail maritime 
liens. Meanwhilé' the huU of tbe steamer Belle P. Cross had been eon- 
deinned and sold, and the prppëedB of the sale, which were only.^SlO, 
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had been paid into the registry of the court. Upon the final hearing the 
court below entered two deerees, one to the eïfect that the money In the 
registiy of the court and the proceeds of the bond of the transit company 
of March 4, 1897, should be distrlbuted among those who had filed their 
libels prier to March 10, 1897, and the other to the efifect that N. J. Trodo, 
who had become the assignée of the coal and coite company, should hâve 
summary judgment for $1,333.53 and interest, the amount of that company's 
claim, against the Barry Towing & Wrecking Company and the suretles 
upon its bond of September 4, 1897. From thèse deerees the transit 
company and the wrecking company hâve appealed. 

Harvey D. Goulder (F. E. Searle and H. R Spencer, on the brief), 
for appellants. 

Isaac N. Huntsberger and Eoger M. Lee (John H. Norton and Fran- 
cis W. Sullivan, on the brief), for appellees. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge (after stating the facts as above, deliv- 
ered the opinion of the court. 

The questions presented in this case tum upon the légal effect of 
the discharge of the engine, boilers, and machinery upon the ap- 
praisal and bond on March 10, 1897. If that discharge released this 
property f rom the maritime liens of those who had not then filed their 
libels in the court below, the deerees were erroneous; but if it left 
thèse liens unimpaired, and discharged the property from the liens 
of those who were then parties to the proceedings only, they were 
right. The theory of the appellants is that the bond of March 4, 
1897, became a substitute for the engine, boilers, and machinery as 
to ail who claimed maritime liens upon this property, whether they 
had presented their liens in the court below or not when the bond 
was given and the machinery was released. Upon this theory they 
insist that the court erred in refusing to include the Inter-Ocean Coal 
& Coke Company, or its assignée, and the Hawgood & Avery Transit 
Company, among the distributees of the proceeds of that bond, al- 
though neither of them had filed any libel against or pleaded any lien 
upon the machinery or the vessel when this bond was given, and 
they contend that the seizure of the machinery under the subséquent 
libel of the coal and coke company and the decree that the wrecking 
company and the sureties on ite bond shall pay the claim of that 
comxKiny are erroneous, because, as they say, the machinery was 
discharged of ail maritime liens by the substitution of the earlier 
bond in its place on March 10, 1897. When a ship which has been 
arrested under a libel is released upon an appraisal and a deposit, 
or a bond, or a stipulation, not given under the limited liability act, 
the deposit or bond or stipulation is substituted for the vessel as to 
ail those who hâve then flied their libels and become parties to the 
proceeding, but as to no other parties. The proceeds of the deposit, 
bond, or stipulation inure to the beneflt of those who were parties 
to the proceeding when the release was made. But they inure to the 
benefit of no others. The vessel is discharged from the liens of 
thèse parties, and from their liens only. Lienholders who hâve not 
filed their libels, and hâve not become parties to the proceeding 
when the ship is discharged, may not be pennitted to share in the 
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proceeiife 0Ï, tïie deposit or bond or i^tipijUtion, .s^nd tlieir lîpus are , 
neitker detached nor affeeted 'bjthe release^ ; Wae vessel returns to 
tlle eiïtiitoailt 'èubjècl to tbe mài'itiiHei lieils oï aîl' who werè nbt par- • 
tieé|.1;b'rtHé prbçèiçding béfpi?^ tbe discljâj?ge t^',8(s tn and^ they maj 
liljei ma arr^t hèr to eaiforçe théir iieps tp jtîi5e same estent and wiïk 
tb.e same eJEEect as tbougbishe bad never been seized before. Eev^ 
St. '§§940, 941; Adm. Eùlesy 11, 26; The Langdon Cheves; 2 Mason, 
58, Fed. Cas. No. 8,063; The Union, 4 Blatchf. 90, Fed. Cas. No. 
14,346; The Antelope, 1 Bôù. 521, Fed. Cas. No; 481; The Haytian 
Eepublic, 57 Fed. 508, 509; Id., 154 U. S. 118, 14 Sup. Gt. 992; The 
Oreganvl58 U. S. 186, 15 Sup. Qt. !804v, If the transit company in the 
case at bar had claimed both tlje huU and the machinery of the, 
steamer, ^d had procured.the, appraisal and giYen the bond for the 
entirè rës, and the vessel kdd machinei'y had b'dth beén discharged 
thereunder, the right of the coal and coke company to eubsequently 
llbel her'aad tô enforce its lien by séizure and sale of every part of 
the vessel and of the machinery could not hâve been successfully 
questîoiièdnndér thèse authorities. ' The reason f or this mie is that 
thé lùâritime lien pf thât è'Pmpany had attached to every part of 
thé shipi and to every part of her machinery beforè any libél was 
flled a^aliist her, ànd the àcts ofthird' parties in seizing her and re- 
leasing hér on aJË appraisal and bond' eould not affect the right and 
liëûof llhis company in itg''abeencei and without its consent. Ob 
this grouiid ail the authorlties are thât; if the entire thing had been 
libeled àûd discharged hère, the lien of the coal and coke company 
Vî'ould hâve remained untouched. How, then, could a discharge of a 
part of this thing hâve a gi'èatter effeet than the release Of the whole? 
Every rèasoh which tends td support the lien of the absent holder 
whèn the entire thing is discharged pleads with equal cogèncy for its 
maiiitenaiice when only a part is i-eleased. The lien attaches to 
every part as miich as to the whole. If one-half, two-thirds, or any 
other portion of the res iS destroyed, the maritime lien still adhères 
tô the tfemnaht that has eScaped, and ino persuasive reason occurs to 
us why ît should not hol^^ as flrtnly'every part which has been re- 
leased fïôin a seizure màdeby strangers to pay their debts. Any 
other raie Would penùit the flrst libelants and the owner to destroy 
the value of the liens of kll oliiers by au appraisal and discharge of 
the valnable part of the thing seized, leaving, as in this case, nothing 
but a wôrthlees remuant for their satisfaction. Every considération 
of reason and of equity deinands that the same rule should apply to a 
dischàrge of a part which governs the release of the whole. Our con- 
clusioû is that a release to a claimant under an appraisal and stipula- 
tion or bond, not made under the limited liability act, of a part of 
the réè seized under a libel in âdmiralty, has the same effeet upon 
the liens upon the part released that a discharge of the entire res under 
a like àppraisal and stipulation or boM would hâve had upon the liens 
upon thé whole thing. The resuit of this Conclusion is that there 
was no error in the dëcrees of the court below. The coal and coke 
coihpauy was not entitled to share' m thè distribution of the pro- 
ceeds of the bond giveu by thè transit 'iiômpany on March 4, 1897, as 
the claimant of the ehgine, boilers, afafl machinery, because it had not 
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flled its libel when they were discharged under that bond. The 
transit company had no right to share in tîie proceeds of that bond 
as the assignée of the maritime lien of the Phénix Iron Works, be- 
cause it had not flled any libel to enforce that lien, nor had it pleaded 
the same, or made any claim upon it in any way, when the engine, 
boilers, and machinery were discharged under that bond on March 
10,1897. The course of the transit company was this: It appeared 
on March 5, 1897, and filed a claim for the engine, boilers, and ma- 
chinery, in which it alleged that it was the owner thereof. On 
March 6, 1897, it flled a pétition for leave to interyene, in which it 
pleaded that it had an interest in the vessel by reason of a mortgage. 
But it was not Until May 8, 1897, that it flrst presented to the court 
below the claim that it had a maritime lien which it had derived 
from the Phénix Iron Works. The engine, boilers, and machinery 
had then been discharged under the bond of March 4, 1897, and it 
was too late for the transit company to présent a claira to share 
with the libelants who were parties to the cause on March 10, 1897, 
in the proceeds of a bond which they had secured for their own bene- 
flt. Not only this, but the transit company was prevented from as- 
serting such a claim as against those libelants by the fact that it had 
induced them to accept its bond, and to return to it the engine, boil- 
ers, and machinery, by its silence regarding the maritime lien it now 
urges, and by its positive averment in its claim to the propeity that 
it was the owner of it. Ohase v. Driver, 92 Fed. 780. Moreover, the 
transit company did not présent its claim to enforce this maritime 
lien in a libel or a cross libel. It merely pleaded it in its answer. 
When the machinery was released by the order of March 10, 1897, 
it undoubtedly went back to this company, subject to ail the mari- 
time liens tliat had not been presented to the court below before the 
property was discharged^ That company might hâve flled a libel 
or a cross libel, and it might hâve caused this macbinery to be ar- 
fested upon the maritime lien it now presses. But it could not hâve 
acquired any right to enforce that lien, or to share in the distribution 
of the proceeds of the engine, boilers, and machinery, or in the pro- 
ceeds of a bond or a stipulation taken for them by other parties, by 
simply setting it forth in its answer. Respondents in a libel suit are 
required to flle a cross libel, to take out proeess, and hâve it served 
in the usual way, if they hâve maritime liens which they désire to 
enforce. Ward v. Chamberlain, 21 How. 572, 574. The coal and 
coke company pursued the proper and légal course to enforce its lien. 
After the machinery had been released from the liens of ail the libel- 
ants who had appeared in court before March 10, 1897, it caused the 
engine, boilers, and machinery to be arrested upon a monition issued 
upon a libel against the ship and its machinery, which it flled sub- 
séquent to that date. The decree of the court below that its lien 
existed, and that the wrecking company and its sureties were liable 
upon the bond which they gave to abide by and perform the decree 
upon this libel, was in accordance with the rules and principles of 
law to which we bave referred, and both the decrees below must be 
affirmed. It is so ordered. 
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■ THE HAXBY, 
(District Court, B. D. Pennsylvanla. June 27, 1899.) 
No. 15. 

ADMrRALTT JtJRISDICTION— SciT FOR iNjnEY TO PlEK. 

A "pier," in the ordlnary meanlng of the word, Is a projection of the 
land, and is to be treated as land for purposes of jurisdiction; hence a suit 
for an Injury to a pler by a vessel, where the libel uses the word without 
any qualifying adjectlve, is not -wlthin the jurisdiction of a court of ad- 
miralty. 

In Admiralty. On exceptions to libel, 
John G. Johnson, for libelant. 
Convers & Kirlin, for respondent. 

McPHERSON, District Judge. This is an action in rem, to en- 
force a maritime lien. The libelant avers that the steamship was 
so negligently managed that she crashed into and injured a "pier" in 
the navigable waters of the Delaware river, thereby doing the damage 
complained of. The exceptions raise the question whether the case 
is within the admiralty jurisdiction; the point being whether the 
pier is to be regarded as land or as water. It is unnecessary to cite 
authorities in support of the proposition that the jurisdiction of ad- 
miralty to redress a tort dépends upon the point in space where the 
injury was done. In the case now before the court the injury was 
done to a pier, and the only matter for considération is whether or 
not thie structure is, for the présent purpose, a part of the land. In 
the sensé in which the word is used in the libel, I hâve no doubt that 
it means a part of the land. The Century Dictionary deflnes a pier 
to be "a projecting quay, wharf, or other landing place"; and, without 
some qualifying,adjective, this is the ordinary meaning of the word. 
It may be a solid stone structure, or an outer shell of stone or wood 
ûlled in with earth; of it may be a framework formed by fastening 
a platf orm of planks upon piles driven into the soil at the bottom of 
the water. In either event, it is a projection of the land, and for 
purposes of jurisdiction it should be so treated. It is conceivable, 
of course, that a pier might also be built to iloat upon the surface of 
the water; but it is then a floating pier, and needs the adjective be- 
fore the description is complète. In the case now in controversy, it 
is not denied that the pier was an immovable, and not a floating, 
structure. It seems clear to me, therefore, that in legâl contempla- 
tion it was land, and that the injury sued for must be redressed by the 
common law, and not by the adiùiralty. The exceptions are sus- 
tained, and tiie libel is dismiseed. 
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THE PRED M. LAWRENCE et aL 

(Circuit Court ot Appeals, Second Circuit May 25, 1899.) 

No. 153. 

Abmiralty— Suit in Rem— Procedukb on Insolvenct qv Suhett on Rb- 
LEASK Bond. 

In a suit ia rem for collision, where the vessel attaclied had been re- 
leased on stipulation, on the insolvency of claimant's sureties an order was 
made pursuant to a rule of court requiring the claimant to furnish addi- 
tlonal security, and, on a failure to comply with such order, the claimant'a 
answer was striclîen out, and a decree entered pro confesse for an amount 
ot damages asceitained on a référence by a commissioner. Beld, that the 
striliing out of the answer and entry of the decree could not be deemed a 
punishment of the claimant for failure to obey the court's order, but wa» 
a proper procédure to bring to an end a proceediug in rem in which, through 
the fault of the claimant, the libelant had neither the res nor security. 

Appeal from the District Court of the United States for the 
Éastern District of New York. 

On September 30, 1893, a libel in rem was flled In the district court for the 
Eastern district of New York against the canal boat Pred M. Lawrence by the 
Union Marine Insurance Company to recover damages for a collision, and the 
vessel was attached, whereupon EUzabeth B. Hickok flled her claim as owner, 
and the value of the vessel was flxed by consent at $3,400. The said Hickok, 
Alfred Hamilton, and Edward M. Clarkson entered into a stipulation that, in 
case of default or contumacy on the part of the claimant or her sureties, exé- 
cution for the agreed value, with interest thereon, might issue against thelr 
goods, chattels, and lands, and the vessel was released. The condition of the 
stipulation was, in substance, that, If the stipulators should at any time upon the 
Interlocutory or final order or decree of the district court or appellate court, 
and upon notice to the proctors for the claimant, pay the money awarded by 
the final decree. the stipulation should be void. The claimant filed her answer 
on December 16, 1893. Nothing more was done in the case until April 16, 
1898, when a motion was made, which was granted on June 8, 1898, that, by 
reason of the insolvency of the sureties, the claimant or her sureties should 
furnish better and sufflcient security at a specified time, and, if not furnished, 
the answer should be deemed stricken out. This order was made by authority of 
rule 23 of the district court, which was made pursuant to section 913 of the Re- 
vised Statutes. Rule 23 is as follows: "In ail cases of stipulations in civil and 
admiralty causes, any party having an interest in the subject-matter may at 
any time, on two days' notice, move the court on spécial cause shown for greater 
or better security; and any order made thereon may be enforced by attach- 
ment or otherwise." The order was not complied with, and on June 2.ith It 
was ordered that the answer should be deemed stricken out, and that the libel 
should be taken pro confesso against the claimant and her sureties, and should 
be referred to a commissioner to report the damages. Counsel for the claim- 
ant attended upon the référence and upon the commissioner's report, which 
found the damage to hâve been $3,200.39, and the interest thereon to be $970.05. 
A decree was entered that the libelant recover from the Fred M. Lawrence, 
the claimant, and the stipulators the amount thus found and costs, and that, 
anless the decree was satisfled withln a specified time, the stipulators for costs 
and value on the part of the owner show cause within a specified time why 
exécution should not issue against them. From this decree the claimant and 
the sureties hâve appealed, upon the ground that the district court was without 
authority to order that the answer should be stricken out, or that the libel 
Bhould be taken pro confesso. 

Philip Carpenter, for appellee, 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judgea. 
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PER CTJRIAM. It is true that a court cannot deprive a défend- 
ant of the opportunity to appear, or, after a seasonable appearance, 
to défend, either as a punishment, or because he may be deemed 
to bave forfeited such riglits by any misconduct. In such case, 
"a sentence of a court pronounced against a party witbout giving 
'aim an opportunity to be heard is not a judicial détermination of 
bis rights." Windsor v. McVeigh, 93 U. S. 274; McVelgh y. U. S. 
11 Wall. 259. Tbe power of a court, which can punish for con- 
tempt, to strike tbe answer of a défendant from the files and ren- 
der judgment against bim, because be bas been guilty of an ag- 
gravated contémpt of court, was exhaustively examined and was 
denied in HoTey y. Elliott, 167 U. S. 409, 17 Sup. Ct. 841. 

In tbis case tbe order that tbe libel be taken pro confesso was 
not a punisbment, but was an order made upon tbe default of tbe 
clainaant and ber sureties, and tbe decree was upon an ascertain- 
ment of damages after the default. This is manifest from the 
nature of tbe proceeding and of the stipulation. In a suit in 
admirai ty in rem, the v^ssel, wbicb is the offending tbing, is tbe 
défendant. "The distinguisbing and characteristic feature of such 
suit is that tbe vessel or tbing proceeded against is itself seized 
and impleaded as the défendant, and is judged and sentenced ac- 
cordingly." The Mbses Taylor, 4 Wall. 411. Througbout the entire 
proceedings she is acting either in çonformity with the rules of 
court or is in default. When tbe vessel, which is in the custody 
of the marsbal, is permitted to be restored to the elaimant upon 
bis entering irito a stipulation in a sum equàl to the appraised 
yalue of the property, the stipulation, "becomes a substitute for the 
tbing itself, and, if judgment passes for tbe libelant, it is entered 
on tbe bond or stipulation, and exécution issues accordingly," and 
tbe stipulators are liable for tbe conséquences of a default. Lane 
V. Townsend^ Ware, 289, ped. Cas. No. 8,054; The Nied Elwin, 1 
Dod. 53. The discharge of tbe vessel is so absolute that it was 
beld, by Justice Nelson that the court cannot order a rearrest 
when she bas been fairly discharged on the customary stipulation 
(Tbe Union, 4 Blàtcbf. 90, Fed. Cas. No. 14,346; The White Squall, 
4 Blatchf. 103, Fed. Cas. No. 17,570); but the English authorities 
are not uniform on this subject (The Hero, Brown & L. 447; The 
Freedom, L. R. 3 P. C. 594). Therefore, when the vessel bas been 
discharged, and the stipulation becomes wortbless, the libelant 
is remediless, unless new security can be giveui and the power of 
the district court to make a rule f or the relief of libelants who are 
in this situation cannot be properly questioned. The Virgo, 13 
Blatchf. 255» Fed. Cas. No. 16,976; The City of Hartford, 11 Fed. 
89. In pursuance of the rule, an order was made in tbis case, with 
the result that the inability of tbe elaimant and sureties to furnisb 
better security was admitted and she was in default. Tbe order 
for tbe ascertainment of damages was not a punisbment, but was 
to enable tbe libelant to bring to an end a proceeding in rem in 
which, througb the default of the elaimant, it bad neither res nor 
substitute. The undertaking of the stipulators was to answer for 
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the default of the claimant, and they are liable accordingly. Todd 
V. The Tulchen, 2 Ped.'6O0. The decrëè of the district court is af- 
ârmed, with costs. 



THE F. W. DEVOE. 

(District Court, E. D. New York. June 0, 1899.) 

Collision — Négligent Navigation of Tug Alokg Pieks. 

Laws N. Y. 1897, c. 378, § 879, mailing it unlawful for vessels to obstruct 
navigation in tlie East and Nortli rivers by lying outside the piers, except 
at their own risli of injury from vessels entering or leaving any adjacent 
dock or pier, does not atïect tlie rigbt of a vessel lying beyond the end of 
a pier to recover for an injury eaused by a collision with It of a passing tow 
through the négligent navigation of the tug, which was neither entering 
nor leaving an adjacent dock. 

' This was a suit in rem to recover damages for collision. 

Wilcox, Adams & Green, for libelant. 
Péter S. Carter, for claimant. 

THORIAS, District Judge. At about 7:15 p. m. on the 5th day of 
August, 1898, a scow in the tow of the claimant'» tug collided with 
the libelant's lighter, which was lying outside of two other lighters 
at the end of pier 8, Brooklyn. For this no sufflcient excuse is of- 
fered, and hence the négligence of the tug is established. However, 
the claimant answers that the lighter was lying ofE the end of the 
pier, in violation of section 879, c. 378, Laws N. Y. 1897, which pro- 
vides : 

"It shall not be lawful for any vessel, canalboat, barge, lighter or tug to ob- 
struct the waters of the harbor by lying at the exterior end of wharves in the 
waters of the North or East rivers, except at their ovpn risk of injury from ves- 
sels entering or leaving any adjacent dock or pier; and any vessel, qanalboat, 
barge, lighter or tug so lying shall not be entitled to claim or demand damages 
for any injury eaused by any vessel entering or leaving any adjacent pier." 

It does not appear that the claimant's tug or tow was "entering 
or leaving any adjacent dock or pier," but that the tug had passed 
the lighter, and that several of the scows in the tow struck the same. 
The excuse of the master of the tug is that he had orders to go to 
pier 7 to pick up another scow ; that in f act the order related to pier 
7 New York, instead of pier 7 on the Brooklyn side; and that, to 
effect bis mistaken purpose, it was necessary for the tug with her 
tow to pass near to, and along the outer end of, pier 8, to pier 7, 
where the scow lay. The court is disinclined to believe, from the 
course pursued, that the tug had any such purpose in view. It was 
doing nothing that indicated a purpose to enter the slip, and the acci- 
dent did not happen while it was doing any act within the meaning of 
the statu te. The claim seems to be that a tug with a tow eau navigate 
the river along the piers, and sweep away ail the vessels in its path, 
at the péril of the destroyed or injured shipping. Such a disregard 
of the safety of property will not be sanctioned by this court. Let 
a decree be entered for the libelant, with costs. 
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THE ANDREW J. WHITa 

.District Court, S. D. New York. June 29, 1890.) , 

CÎOLUBION— Evidence Considered. 

In Admiralty. CoUision. 

Carpenter & Park, for libelant. 
James J. Macklin, for respondent. 

BROWN, District Judge. The Ubel charges that the libelant's canal boat, 
Mlchael B. Klley, while lying Inslde the slip at the foot of Sixty-Second street, 
North river, was run into by a car float, whlch was in charge of the steam tug 
Andrew J. White and whlch had broken loose and been allowed to run into 
the slip and damage the libelant's boat, The damage occurred early In the 
momlng of February 16, 1888, probably about 5 o'clock, during a storm of wind 
and rain. 

Notwithstandlng the very diligent effort of libelant's counsel to make out a 
case against the White and her float, I am satisfied trom a carefnl considération 
of ail the circumstances and teStimony that there is not satisfactory évidence 
that the damage was done by the White, so as to warrant a decree in the libel- 
ant's favor. Ail the witnesses from the tug and float testify that the float did 
not break loose after gettln'g out In midriver opposite about Seventieth street, 
but came down in midriver or a little to the west#ard, nearer to the Jersey 
shore, and so on around the Battery, and that at no tlme were they anywhere 
near the slip at the foot of Slxty-Second street, where the libelant's boat lay. 
The libelant seeks to meet thls testlmony In part by the direct évidence of two 
or three persons In the slip who clalmed to recognize the float and the tug 
White, and In part by hearsay évidence or impeaching testlmony. The argu- 
ment is malnly upon hypothesis; and I thlnk imagination plays too large a 
part In the case. The flrst witness called was a woman of 70, who swore to 
the identlty of the float by seeing distlnctly names whlch were never upon it. 
The libelant claims that because the float was let loose fronl the tug at one 
tjme whlle backing from the center of the float bridge at Sixty-Eighth street, 
and fn shifting before going down river, that the float broke loose and drlfted 
down river in the ebb tlde and was carried by the wlnd into the slip. This 
Is theory only. It 1j contradicted by the évidence that it was not high water 
at Govemor's Island until 3:30; and as the current runs flood In the North river 
at least two hours after high water or about two and one-half hours at Sev- 
entieth street, the tug could not hâve drifted down at that tlme as supposed, 
but on the contrary she would drlft up somewhat whlle she was shifting, as 
the witnesses for the float testify. The Injury to the rail of the float it seems 
to me is clearly shown not to hâve arisen from the sapposed collision. 

Wlthout golng further Into the numerous partlculara whlch hâve been most 
ihdustrlously argued, I am satisflèd that the évidence is insufflclent to warrant 
a decree, and the libel should, therefore, be dismissed, wlthout costs. 



ASCHE et al. v. UNITED STATES. (Circuit Court, S. D. New York. May 
27, 1899.) No. 2,762. Edward Hartley, for hnporters. H. P, Dlsbeeker, Asst. 
TJ. S. Atty. 

TOWNSEND, District Judge. The contention hereln arlses over certain 
"feathers and down" for beds, classifled for duty, under paragraph 425 of the 
act of 1897, as "dressed or otherwlse advanced or manufactured in any man- 
ner," at 50 per cent, ad valorem, and protested as "crude or not dressed," &t 
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15 per cent, ad valorem, under said paragraph. Upon the hearing I reached the 
conclusion that the merchandise was crude feathers and downs, and made an 
oral Btatement to that effect. I bave since thoroughly examined ail the con- 
flictlng testimony and the opinion of the board of appraisers thereon, and 
am of the opinion that the évidence justified the flnding of the board "that the 
goods are feathers and downs, advaneed in value and condition above the 
condition of crude feathers and dovpns." The décision of the board of gênerai 
appraisers therefore should not be dlsturbed. White v. U. S., 18 C. C. A. 541, 
72Fed.251. 



BADISCHE ANILIN & SODA FABRIK v. MATHESON et al. (Circuit 
Court, S. D. Neve York. June 8, 1899.) Motion for Preliminary Injunction. 
Livingston GifEord, for the motion. Henry P. Wells, opposed. 

LAOOMBE, Circuit Judge. Judge Coxe bas held this patent valid, having 
before him the very évidence as to the Casella German patent and as to the 
publications in this country on v?hlch défendant seems to rely. 94 Fed. 163. 
This court therefore starts with the proposition that the patent is valid, and, 
Bince it is not disputed that defendant's product responds to ail the tests of the 
patent, it must be held to be an infringement. 



BRADDOCK v. LOUCHHEIM et al. (Circuit Court of Appeals, Third Cir- 
cuit. May 5, 1899.) No. 35. Appeal from the Circuit Court of the United 
States for the Eastern District of Pennsylvania. Dismissed pursuant to the 
sixteenth rule. See 87 Fed. 287. 



FAYERWEATHER et al. v. RITCH et al. (Circuit Court, S. D. New York. 
June 26, 1899.) Motion to Amend Bill of Complaint. Roger M. Sherman, for 
the motion. James L. Bishop and C. N. Bovie, opposed. 

LACOMBE, Circuit Judge. The motion to amend is granted as prayed. 
This practically reopens the whole case, and ail parties défendant will hâve 20 
days' time af ter service of the amended bill to plead, answer, or demur thereto. 
The case being thus reopened, a plea or a demurrer, if interposed, will be con- 
sidered as a first dilatory pleading, and, in the event of its being overruled, the 
party interposing it will be allowed to answer. The défendants trustées of 
Hamilton Collège may hâve 20 days to elect whether it will plead, answer, or 
demur to the amended bill, or whether it will stand on the évidence already 
taken on the issues raised by its présent plea and replication thereto, and the 
Bubmission thereof heretofore made to this court 



HUI GNOW DOY v. UNITED STATES. (Circuit Court of Appeals, ICInth 
Circuit. May 17, 1899.) No. 542. Appeal from the District Court of the 
United States for the Northern District of Oalifornia. Dismissed pursuant to 
the sixteenth rule. See 91 Fed. 1006. 



KNIGHTS TEMPLARS' & MASONS' LIFE INDEMNITY CO. v. CON- 
VERSE. (Circuit Court of Appeals, Seventh Circuit. June 30, 1899.) No. 572. 
In Error to the Circuit Court of the United States for the Northern District of 
Illinois, Northern Division. Charles C. Aldrich, for plaintlff in error. Clark 
Tarnum, for défendant in error. Before WOODS and JENKINS, Circuit 
Judges, and BAKER, District Judge. 
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iPEB ÇUKIAM. The Questions nowupresented, It is conceded, are concluded 
by the décision rendered, upon a prior writ of error in the case.iiSee 60 TJ. S. 
App. 288, 93 Fed. ;148. Tlje judgment istherefore aiflrmed; The clerk is di- 
rected to withhold mandate until the fnrther.order of .the court. 



KNOWLES LOOM WORKS v. RYLB. (Circuit Court, B. D. Pennsylvarila. 
July 10, 1899.) Motion by Défendant for Judgment Notwithstanding the Ver- 
dict. J. Martin Rommel and J. G^ Johnson, for plaintifE. Hampton Jj. Carson 
and Shiland & Honeyman, for défendant. 

McPHBRSON, District .^Udge. T>VTp questions are raised by this motion: 

i. Is the défendant a bona, Hde purchàser for y^lue of the silli company's 
bonds, so that he is at liberj;y to question the légal validity of the so-called 
"lease" made hy the plaintilt' ,to the silk company? There is no dispute upon 
this point. ïhe question mùst be answered in the affirmative. 

2. Was the contràct between the plaihtiff and the silk company a bailment 
or a conditional sale? To this question I think the answer must be that the 
contràct was a conditional sale; the conséquence being that It cannot be en- 
forced against the défendant. It is unnecessary to discuss the testimony upon 
this point. I hâve read the notes of both trials, and see no essential différence 
between what appeared then and what appears now. There was a larger vol- 
ume of testimony upon the second trial, but there is nothlng to take the case 
out of the décision of the circuit court of appeals. 31 O. C. A. 340, 87 B'ed. 976. 
The letter of March 16th summed up the preliminary negotiations between the 
parties, and constituted, as the court of appeals has said, "tjie original contràct 
reikting to this maçhinery." The parties may now insist tha,t the contràct was 
verbal, but, In vie-^v of the uncontradicted testimony, I am of a différent opin- 
ion. With respect to the paper signed upon July 12, 1895, I do not think that 
the testimony taken upon the second trial in any degree changes the situation 
as it was presented to the court of appeals. It is still necessary to say, as the 
court then said: "Eegarding the two instruments of March 16th and July 12th 
as parts of one and the same transaction, — which is the most favorable vlew 
that can be taken for the Knowles Loom Works, — the conclusion is irrésistible, 
that the transaction is not a bailment, but a sale of the maçhinery, with the 
lease as security for the priée." Of course, if the above conclusions are cor- 
rect, the plaintiff's argument that the lobms were not flxtùres, because the pg,r- 
tles to the' contràct did not intend thew tp be flxturës, ,need not be considered. 
If the loôïns were sold, and not leased, tlie plaintiflf had no further interest in 
them, ànd "has no standing to Insist now that they did not become fixtures. 
We diredt' judgment to be.entéred foi- the défendant Upon the reserved point 
notwithstanding the verdict. Exception, to the plalntitt. 



MORGAN et al. v. EMPIRE RUBBER MFG. CO. (Circuit Court, S. D. New 
York. June 26, 1899.) Motion to Punlsh for Oontempt D. W. Cooper, for 
the motion. Edward P. Lyon, opposed. 

LAOOMBE, Circuit Judge. Neither the decree nor the injunction contain any 
réservation to défendant of the right to Séll any of the old stock on hand. 
ïJpon the record, then; défendant is giillty of contempt. K Is contended in its 
bèhalf that there was at the tlœe of the entry of the decree fcome verbal agree- 
ment to allow ît to dispose of the few infringing articles It then possessed. 
This contention is disputed, but apparently defendant's officers believed such 
agreement was made. A nominal fine of $25 seems sufflcient penalty, under 
thèse circumstances, for disobedience of the injunction. 



THE PAVONIA. GEORGE et al. v. CUNARD S. S. 00. (Circuit Court of 
Appeals, First Circuit. June 13, 1899.) No. 106. Appeal from the District 
Court of the United States for the District of Massachusetts. Charles T. Eus- 
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sell, William B. Russell, and Arthur H. Russell, for appellants. George Put- 
nam and Thomas Russell, for appellee. Dismissed, wlthout costs, pursuant to 
stipulation of parties. 



PATCH MFG. 00. v. TINSMAN et al. (Circuit Court, E. D. Pennsylvania. 
June 30, 1899.) Motion for New Trial. Candor & Munson, for plaintiff, 
James M. Beck, for défendant. 

McPHERSON, District Judge. I hâve considered ail the reasons for a new 
trial that were pressed upon the argument of this motion, but they do not con- 
vince me that another trial should be had. Witli référence to my apparent 
failure to say to the jury that the foundations were to be put up according to 
the plaintiff's plans, I thinls I need only say that the point does not seem of 
great importance; but, if it is thought worthy of serions attention, it is enough 
to add that the jury had just heard the défendants' argument, in which this 
matter was urged upon them, and that the contract was talîen out by the jury, 
and was, no doubt, read and considered. I hâve a distinct recollection, also, of 
having mentioned this fact to the jury, although the stenographer's notes do 
not show it. Moreover, the amount of the verdict shows conclusively that 
the machinery had been accepted by the défendants, and therefore it is less 
important to weigh scrupulously other matters complained of. There was posi- 
tive évidence upon both sides of this question, and the verdict has abundant 
support, A new trial is refused, and judgment is directed upon the verdict. 



SARRAZIN V. PRESTON et al. 

(Circuit Court of Appeals, Fifth Circuit. June 1, 1899.) 

Tbadb-JVIabks— Teanspbr— Effbct of Assignmbnt in Insolvenoy. 

In Error to the Circuit Court of the United States for the Eastern District of 
Louisiana. 

Before PAKDBE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. For the reasons given in Sarrazin v. Tobacco Co. (recently 
decided) 83 Fed. 624, the judgment of the circuit court is afiirmed. 



SAVINGS BANK OF EAST SAGINAW v. HOWRY et al. (Circuit Court of 
Appeals, First Circuit. June 7, 1899.) No. 274. Appeal from the District 
Court of the United States for the District of Massachusetts. Charles P. 
Searle, for appellant. William C. Wait, for appellees. Dismissed for failure 
to print record. 



UNITED STATES v. PING YIK. (District Court, N. D. New Yorlî. June 
14, 1899.) Wesley C. Dudley, Asst. U. S. Atty. Richard Crowley, for défend- 
ant. 

COXE, District Judge. Although there is a différence in some particulars 
between this and the preceding case (94 Fed. 824), the facts are so nearly 
similar that I thinli an order of discharge should be entered. 

End of Cases in Vol. 94. 



